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INTRODUCTION

The District Court’s grant of summaryjudgmentwas clear error, and this

Court should reverseand direct the District Court to enjoin the enforcementof

Proposition200’s voting related provisions for two fundamentalreasons- the

Arizona law imposesan unconstitutionalpoll tax andviolatesthe National Voter

RegistrationAct.

First, the SupremeCourt’s decisionin Crawford v. Mar/on CountyElect/on

Board, 128 S. Ct. 1610, 1620-21 2008, is clear - requiring a voter to pay for an

identification documentas a prerequisiteto voting violates the Fourteenthand

Twenty-fourth Amendments. In his Answering Brief, the Arizona Secretaryof

State the "Secretary"or the "State" did not directly addressthis fundamental

defect. Indeed,the Secretaryhardlyreferencedthe Court’s statementin CrawfOrd

that "[t]he fact that most voters already possessa . . . form of acceptable

identificationwould not savethe statuteunderour reasoningin Harper [v. V/rg/n/a

StateBoardofElect/ons,383 U.S. 663 1966], if the Staterequiredvotersto pay a

tax or a fee to obtaina newphotoidentification." Crawtbrd, 128 5. Ct. at 1620-21.

Arizona doesnot provide a cost-freemeansto obtain the documentsrequiredby

Proposition200,andthereforeimposesanunconstitutionalpoll tax.

Second,in the National Voter RegistrationAct, 42 U.S.C. § 1973gget seq.

the "NVRA", Congressexercisedits broad power under the United States
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Constitution’sElections Clause to override conflicting stateelection regulations.

Arizona’s rejection of all FederalMail Voter RegistrationFormns the "Federal

Formn" not accomnpaniedby the "satisfactoryevidenceof citizenship" requiredby

Proposition200 conflicts with the NVRA’s requiremnentthat it acceptanduse the

FederalFormn promnulgatedby the ElectionAssistanceComnmnission. As such, the

NVRA overridesProposition200 with respectto FederalFormn registrations.

The State’sBrief ignoredCongress’plenaryconstitutionalpowerto override

stateelectionlaw. Indeed,whenit quotedthe ElectionsClause,the State included

theportion concerningstatepowerto regulateelections,but simnply left out thepart

that says"but the Congressmnay at any timne by law mnake or altersuchregulations

." U.S. Const. art. I, § 4, cl. 1. Insteadof confronting the real issuesin this

case, the Secretarytried to obscure themn by arguing about state interests in

preservingelection integrity. While the SupremneCourt has recognizedas proper

the interest in preventing election fraud, that interest does not overcomne the

statutorybar to enforcemnentof Proposition200. Indeed,Congressconsideredthe

electionintegrity concern,andconcludedthat thereis a supersedingfederalinterest

in a uniformn national procedurefor voter registration,unencumnberedby a state

imnposedcitizenshipdocumnentationrequiremnent.

In short, by requiring applicants for voter registration to provide

documnentaryevidenceof citizenship"RegistrationDocumnents",andby requiring

2
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in-personelection day voters to provide one formn of photo identification or two

formns of non-photo identification "Polling Place ID", but failing to provide a

cost-free mneans to obtain those documnents, Proposition 200 imnposes an

unconstitutionalpoTT tax. In addition, the State’s wholesalerejection of Federal

Formns comnpleted in accordancewith the Election AssistanceComnmnission’s

instructions,but submnittedwithout a RegistrationDocumnent,violatesthe NVRA.

The District Court’s grantof sumnmnaryjudgmnentwasclearly erroneousand should

bereversed.

ARGUMENT

I. Proposition 200 Imposes a Poll Tax Prohibited by the Fourteenth and
Twenty-fourth AmendmentsBecauseArizonans Who Lack Registration
Documents or Polling Place ID Cannot Obtain Those Documents
Without Paying a Fee.

A. As the SupremneCourtMadeClear in Crawford, a Voter Identification
ReguiremnentWithout a Means to Secure Identification for Free
ImnposesanUnconstitutionalPoll Tax.

Lastyear, in CrawfOrdv. Marion CountyElection Board, the SupremneCourt

addressedthe very questionpresentedhere - whether a statevoter identification

law that lacks a mneansto securethe required identification for free, violatesthe

Constitution. The Court clearly stated that any such law would not pass

constitutionalmnuster: "if the State [of Indiana] requiredvotersto pay a tax or fee

to obtain a new photo identification," necessaryto cast a ballot at the poTTs, the

Indiana voter identification law would have been unconstitutional"under our

3
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reasoningin Harper." Crawtbrd, 128 5. Ct. at 1620-21. In Harper, the Courtheld

that the FourteenthAmnendmnentprohibits statesfromn imnplemnentingany formn of

poTT tax in electionsfor stateoffice. The Twenty-fourthAmnendmnent,ratified two

yearsbeforeHarper, prohibits statesfromn imnplemnentingpoTT taxesin electionsfor

federaloffice.’

For the vast mnajority of its citizens,Arizona doesnot provideany mneansto

obtainthe documnentsnecessaryto registerto vote or to vote without paying a fee.

The State requires that individuals registering to vote provide a Registration

Documnent, which cannot be obtained without paying a fee.2 The State also

requiresvoterscastingballots at the poTTs on electionday to providePolling Place

ID, which likewise is not necessarilyprovidedfree of charge.3

While the prohibitionsagainstthe useof a poTT tax in federaland stateelections
originatein different constitutionalprovisions, the scopeof the prohibitions is the
samne. CompareHarman v. Forssenius,380 U.S. 528, 540 1965 Twenty-fourth
Amnendmnent prohibits states fromn "condition[ing] the federal franchise upon
paymnentof a poTT tax" with Harper, 383 U.S. at 666 FourteenthAmnendmnent
prohibitsrequiring"paymnentof any fee" asa prerequisiteto voting.

2 SeeER 5, CR 219, at 9; seealso A.R.S. § 16-166F listing the Registration
Documnents,butproviding no freemneansto obtain one of the requireddocumnents.

See A.R.S. § 16-579 providing no cost-free mneans to obtain identification
necessaryto cast an in-personballot on election day; ER 21, at 128 listing the
formns of Polling Place ID, which include only one documnentthat the Statemnust
provide to voters for free - the voter registrationcard - but which alone is not
sufficientPolling PlaceID.

4
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Insteadof confronting theseundisputedfacts directly, the Secretarymnerely

arguesthat the fees for suchdocumnentsare not a "tax" that mnust be paid before

registeringor voting.4 This argumnent,however,ignoresthe Court’s rejection,first

in Harper and mnore recently in Crawtbrd, of any distinction betweena tax and a

fee, and also ignoresthe Court’s recognitionin CrawfOrd that requiring votersto

purchasea documnentto exercisethe franchiseis unconstitutional. 128 5. Ct. at

1620-21;seealso Harper, 383 U.S. at 666 holding that mnaking the paymnentof

"any fee an electoralstandard"is unconstitutional.

Accordingly, the Statehasmnadepaymnentof a fee an electoralstandard. See

Id. Becausethe ability to pay sucha fee has"no relationto voting qualifications,"

Proposition200 imnposesan unconstitutionalpoTT tax. Harper, 383 U.S. at 670;see

Crawtbrd, 128 5. Ct. at 1620-21; CommonCauseGa. v. B/i/ups, 406 F. Supp. 2d

1326, 1369 N.D. Ga. 2005 "[R]equiring. . . votersto purchasea PhotoID card

effectively placesa cost on the right to vote" and"runs afoul of the Twenty-fourth

Amnendmnentfor federalelectionsandviolatesthe EqualProtectionClausefor State

andmnunicipalelections.".

AnsweringBr. at 18.

D Specifically, Arizona has exceededthe constitutionalTimnits by imnposinga fee to
registerand vote on those individuals who have not and would not obtain the
requisite documnentsfor a non-voting related reason,I. e., those individuals who
mnustobtain the documnentssimnply in orderto registerandvote.

5
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B. Unlike Indiana’sLaw, Proposition200 is UnconstitutionalBecause
it ProvidesNo Exceptionto the Paymnentof Fees for Registration
Documnentsor Polling PlaceID.

Contrary to the State’s assertion, the Indiana law that survived a

constitutionalchallengein CrawfOrd is Tess stringentthan Proposition200 in one

key respect- Indianaprovides cost-freemneansfor voters to obtain the required

identification or casta ballot without that identification. CrawfOrd, 128 5. Ct. at

1613-14. The Arizona law, on the otherhand,doesnot provideany cost-freeway

to register or obtain a ballot on election day to those who Tack Registration

Documnentsor Polling PlaceID. SeegenerallyA.R.S. § 16-166F, 16-579A.

Indeed,the District Court found that "[o]btainingproperformns of identificationfor

purposesof registeringto vote will cost potential voters between 10 and 100

dollars" and "it is undisputedthat somneindividuals will have to obtain a formn of

identification" to registerto vote.6

6 ER 5, CR 219, at 9. After trial, the District Court recognizedthat the cost of
RegistrationDocumnentscould be as high as $380. ER 3, CR 1041, at 8-10. The
State arguesthat this Court mnust confine review to the facts in the sumnmnary
judgmnentrecord. Answering Br. at 6. However,the facts cited in supportof the
argumnentsin the OpeningBrief representfurther developmnentof facts beforethe
District Court on sumnmnary judgmnent. For examnple, in July 2007, the record
showedthat mnore than 20,000registrationformns had beenrejectedfor failure to
comnply with Proposition200. CR 296, ¶J 1-5. By July 2008, that numnberwas
larger,but its legaleffect remnainsthe samne. SeeCR 1041,at 13.

The casecited in the AnsweringBrief, NationalSteelCorp. v. GoldenEagle
Ins. Co., 121 F.3d 496 9th Cir. 1997, is inapposite. There, the court refusedto

6
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In contrast,Indianalaw providesfree photo identificationto qualifiedvoters

who establishtheir residenceand identity. CrawtOrd, 128 5. Ct. at 1614 & n.4.

Moreover,thosewho Tack the financial mneansto securethe documnentsnecessary

to obtain an Indianaphoto identification or have a religious objection to being

photographedstill mnay cast a ballot if they comnplete "an appropriateaffidavit

beforethe circuit court clerkwithin 10 daysfollowing the election." Id. at 1613-14

& n.2.7

As the Secretarynotes, CrawfOrd recognizedthat residentsof Indiana mnay

end up paying a fee, indirectly, to vote if they do not mnake use of the indigency

affidavit, becauseto obtain the free photo identification provided by Indiana, a

voter mnust presentdocumnentsfor which the voter mnust pay a fee. Id. at 1621 &

consideran argumnent,basedon factsavailableat the sumnmnaryjudgmnentstage,but
not raisedthen. Id. at 500. Here, the ITCA Plaintiffs’ argumnentson appealwere
raisedin oppositionto sumnmnaryjudgmnent. Accordingly, andconsistentwith this
Court’s obligationto view the facts in the ITCA Plaintiffs’ favor, the Court canand
should considerfacts that were beforethe District Court on sumnmnaryjudgmnent,
but further developedby the timne oftrial. Moreover,after trial, the ITCA Plaintiffs
askedthe District Court to reconsiderthe poTT tax issue in Tight of CrawfOrd,
mnakingconsiderationof facts found at trial appropriate. SeeCR 1024,at 16-17.

‘ The Secretaryattemnptsto discountthe significanceof Indiana’s affidavit option
by changingthe subject- arguingthat the absenceof any suchsystemnin Arizona
does not mnatter becausethe ITCA Plaintiffs allegedly have not adequately
identified Arizona residentswho will be requiredto pay a fee to registerand to
vote. Answering Br. at 23-24. For the reasonsdiscussedin sectionI.C infra, the
numnber of Arizonans adversely affected by Proposition 200’s documnent
requiremnents is irrelevant to determnining whether the law imnposes an
unconstitutionalpoTT tax.

7
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n. 17. The Secretary,however,wrongly attemnptsto equatethe feesfor Registration

Documnentsand Polling Place ID with the secondaryfees required in Indiana.8

This argumnentmnissesthe crucial distinction mnadeby the Court in CrawtOrd. The

Court clearly drew a Tine betweendocumnentsthat a staterequiresbe presentedto

election officials to vote in Indiana, state-issuedphoto identification and

documnentsthat a voter secondarilymnay need to presentto other state or local

officials in Indiana,the Bureauof Motor Vehicles to obtain the documnentation

requiredby election officials. The formner mnust be available for free to pass

constitutional mnuster, but the Tatter mnay involve a cost without triggering

constitutionalconcern. Id. at 1620-21. Here,the ArizonaRegistrationDocumnents

andPolling PlaceID fall in the formner category- they are documnentsthat a voter

mnust presentto election officials to registerand to vote. Consequently,the fees

associatedwith thesedocumnentsrenderProposition200 constitutionallydefective.

Nor does the broad availability of early voting underArizona law, which

does not require presentationof Polling Place ID, mnake the Polling Place ID

requiremnentconstitutionally permnissible.9 In CrawfOrd, the SupremneCourt’s

conclusion that requiring paymnent of a fee for voter identification was

imnpermnissiblewas unaffected by the availability of absenteevoting for somne

8 AnsweringBr. at 2 1-23.

91d. at 23 n.17.

8
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Indianaresidents.Moreover, in Harman v. Forssenius,the SupremneCourt rejected

the notionthat imnpositionof a poTT tax is permnissibleso Tong asvoters are offered

an alternativemneansof voting that doesnot involve paymnentof a tax. 380 U.S. at

542. Furthermnore,Georgia,like Arizona, permnittedanyoneto vote absenteeafter

instituting its photo identification requiremnentfor voting at the poTTs on election

day. SeeCommonCauseGa., 406 F. Supp.2d at 1332. That did not preventthe

District Court fromn holding that the voter identification law imnposeda poTT tax.

SeeId. at 1369.

C. The Poll Tax Inquiry Does Not Entail Weighing Interests and
Burdens. Accordingly, the ITCA Plaintiffs’ Evidence of Harmn to
VotersWas Sufficient to Establisha ConstitutionalViolation, and the
State’sAssertedInterestsCannotSaveProposition200.

The State’s argumnentsignore an imnportant distinction betweenthe poTT tax

inquiry under Harper and Harman, and the analysis emnployedto determnineif

voting regulationsunconstitutionallyburdenthe fundamnentalright to vote. See,

e.g., Burdick v. Takushi,504 U.S. 428, 434 1992 requiringa court to "weigh the

assertedinjury to the right to vote againstthe ‘precise interestsput forward by the

State as justifications for the burdenimnposedby its rule". The correct inquiry

when the staterequiremnentis challengedas a poTT tax doesnot permnit balancing

the harmnto would-bevoters againstthe interestsput forth by the State. Rather,

"[for federal electionsthe poTT tax, regardlessqf the servicesIt perfOrms, was

abolishedby the Twenty-fourthAmnendmnent."Harman, 380 U.S. at 544 rejecting

9
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Virginia’s assertedinterest in proving the residenceof its voters emnphasis

added. The SupremneCourt has held that for a poTT tax, "the degreeof the

discrimninationis irrelevant." Harper, 383 U.S. at 668. The Court’s reliance on

Harper in Crawtbrddemnonstratesthat on poTT tax questions,the Burdickbalancing

testhasnot replacedHarper. Consequently,it doesnot follow fromn CrawfOrd and

the appellatedecisionscited by the State- involving voter identification laws that

survived the Burdick balancingtest - that Proposition200 does not imnpose an

unconstitutionalpoTT tax.

UnderSupremneCourt precedent,Plaintiffs werenot requiredto demnonstrate

harmnoutweighingthe State’sinterests. SeeHarper, 383 U.S. at 668;Harman, 380

U.S. at 544. As such, the Secretary’sargumnentthat the ITCA Plaintiffs failed to

comne forward with individuals who Tacked RegistrationDocumnentsor Polling

Place ID mnisstates the showing required to establish that Proposition 200

constitutesa poTT tax." Even thoughnone of the ITCA Plaintiffs are individuals

who havebeendeniedaccessto voterregistrationor a ballot becausethey Tack the

‘° Answering Br. at 24 & n. 18 citing CommonCauseGa. v. Billups, 2009 WL
81326, at *10 11th Cir. Jan. 14, 2009; Am. Civil Liberties Union qf N.M v.
Santillanes,546 F.3d 1313, 1323 10thCir. 2008.

"
Answering Br. at 24-26. In fact, at the Prelimninary Injunction stage,the ITCA

Plaintiffs identified several individuals who Tack RegistrationDocumnentsand/or
Polling PlaceID and also Tack the mneansto obtain suchdocumnents. SeeCR 149,
150, Ex. 33-36 Declarationsof NicholasFisher,Tara Hernandez,Eva Steeleand
KennethTotten.

10
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necessarydocumnents,the District Court found that somneArizonansTack the formns

of identification neededto registerand to vote.’2 This is mnore than sufficient to

showthat Arizona’s documnentationrequiremnentsare anunconstitutionalpoTT tax.

Indeed,therewasno greaterevidenceof affectedindividuals in Crawtbrd -

which involved a pre-enforcemnentchallengeto Indiana’s law - yet the Supremne

Court still recognizedthat requiring voters to purchaseidentification necessaryto

vote is unconstitutionalunderHarper. CrawtOrd, 128 5. Ct. at 1620-21. In other

words, in CrawfOrd, the proportionatelysmnall numnber of voters without photo

identification was imnmnaterial. The Court statedthat "[t]he fact that mnost voters

already possessa valid driver’s license, or somne other formn of acceptable

identification, would not savethe statuteunder our reasoningin Harper . . .

Id. at 1620-21. At bottomn,the FourteenthandTwenty-fourthAmnendmnentsrender

unconstitutionalthe imnpositionof a fee as a prerequisiteto voting, regardlessofthe

12 ER 5, CR 219, at 9. The Secretaryattemnptsto discreditthis factual finding by
assertingthat prelimninary injunction factual findings are not binding on the court
for purposesof ruling on a mnotion for sumnmnaryjudgmnent. Answering Br. at 25,
n. 19. WhiTe that mnay be an accuratestatemnentof law, it has no effect here,where
the District Court never repudiated this finding. Indeed, the Order granting
sumnmnaryjudgmnentdid not statethat the Court no longerrelied on that fact and
after trial, the District Court againnotedthat "somneArizonansmnay be requiredto
spendmnoney to obtain necessarydocumnents." ER 3, CR 1041, at 33; ER 4, CR
330, at 3. Moreover,on review of theDistrict Court’s grantof sumnmnaryjudgmnent,
this Court mnust view the facts in the Tight mnost favorableto the non-mnovingparty
- here the ITCA Plaintiffs. E.g., Halicki Films, LLC v. v. SandersonSales &
Marketing, 547 F.3d 1213, 1220 9th Cir. 2008.

11
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numnberof voters who are subjectto the fee. See Id., at 1620; United Statesv.

Texas,252 F. Supp.234, 252 W.D. Tex 1966 holdingunconstitutionala poTT tax

imnposedonly on "a portion of thosequalified"; UnitedStatesv. Alabama,252 F.

Supp. 95, 97 M.D. Ala. 1966 striking down poTT tax that applied only to 21 to

45-year-oldsand exemnptedmnostmnilitary veterans.

Lastly, the Secretary’sattemnpt to justify Proposition200 by assertingthat

the law was not racially mnotivated,but mnerely "requiresindividuals reasonablyto

establishtheir identity for purposesof voting" fails to show that the law doesnot

imnposean unconstitutionalpoTT tax.’3 Indeed,the State’sreasonsfor the law are

imnmnaterial to the poTT tax question. See Harman, 380 U.S. at 544 rejectingas

irrelevantVirginia’s purportedinterestsin confirmning the eligibility of voters and

Timniting the franchiseto thosewith somnemneasureof interest in elections. As

such, eventhoughthe StatehasTegitimnateinterestsin ensuringthat non-citizensdo

notregisterto vote andpreventingimnpostervoting at the poTTs, they cannoterecta

poTT tax like Proposition200 to mneetthosegoals.

‘ Answering Br. at 18. WhiTe the ITCA Plaintiffs are not preparedto concedethat
the framnersof Proposition200 did not intend to disenfranchisemninority voters,
suchan intent is notnecessaryto mnake a poTT tax unconstitutional.

14 Moreover,as notedby the Court in Harman, racial discrimninationis just one of
the severalreasonswhy the poTT tax has beendeemnedunacceptable.380 U.S. at
539-40.
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II. The NVRA Prohibits Arizona from Requiring Registrants Who Usethe
Federal Form to Provide Additional Documentary Evidence of
Citizenship.

A. CongressHas Broad Authority to SupplantStateVoter Registration
Rules.

Congressenactedthe NVRA pursuantto its powerunderArticle I, § 4, cT. 1

of the United StatesConstitutionthe "Elections Clause". In full, the Elections

Clausestates: "The timnes,placesandmnannerof holdingelectionsfor Senatorsand

Representativesshall be prescribedin eachstateby the legislaturethereof;but the

Congressmnay at any timne by law mnake or alter suchregulations,exceptas to the

placesof chusing Senators." U.S. Const. art. I, § 4, cT. 1. The Secretary’s

Answering Brief focused on statepower to regulate elections, wholly ignoring

Congress’ plenary authority over federal election regulations. Indeed, the

Secretary’sAnswering Brief quoted only the first half of the Elections Clause,

simnply omnitting the concluding subclause that establishes Congress’

unquestionablepowerto preemnptstateelectionregulations.1D

The Elections Clause gives Congress far greater power to affect state

legislationthan otherconstitutionalprovisions. E.g., Fosterv. Love, 522 U.S. 67,

69 1997 recognizingCongressional"power to override state regulations’ by

establishinguniformn rules for federal elections,binding on the States"quoting

US. TermLimits v. Thornton,514 U.S. 779,832-33 1995; Ass‘n of Cmty. Orgs.

1 AnsweringBr. at 34.
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fOr RetOrmNow ACORA v. Edgar, 56 F.3d 791, 792-94 7th Cir. 1995 noting

that through the Elections Clause, Congressmnay "intrude[ ] deeply into the

operationof state governmnent";upholding the NVRA. Congress’ exceptionally

broadElectionsClauseauthoritynegatesany generalpresumnptionthat it "doesnot

Tightly displacestate law."6 Harkless v. Brunner, 545 F.3d 445, 454 6th Cir.

2008 the Elections Clause gives "Congress plenary authority over federal

electionsbut alsoexplicitly ensure[s]that all conflictswith simnilar statelaws w[iTT]

be resolvedwholly in favor of the national governmnent". Rather,whenCongress

acts under the Elections Clause - as it did when enacting the NVRA - its

regulations"are paramnount"to stateregulations,which "cease[]to be operative"

to the extentthey conflict with the federal law. Foster, 522 U.S. at 69 quotingEx

Parte Siebold,100 U.S. 371, 184 1879.

None of the casesthe Secretarycites as supportinga presumnptionagainst

preemnption of state law involved an exercise of Congress’ Elections Clause

power.’7 Likewise, eventhe cited casesrelatedto elections,Storer,Roudebushand

16 AnsweringBr. at 33.

‘ Id. at 33-35, 38, 43 citing Medtronic, Inc. v. Lohr, 518 U.S. 470 1996
discussingwhether the Medical Device Amnendmnentsof 1976 preemnpteda state
negligenceaction arising fromn an allegedlydefective mnedical device;English v.
Gen. Elec. Co., 496 U.S. 72 1990 consideringwhetheran emnployee’sstatelaw
tort claimn againstheremnployerwaspreemnptedby the EnergyReorganizationAct;
Storer v. Brown, 415 U.S. 724 1974 considering First and Fourteenth
Amnendmnent challenge to state laws governing ballot access for independent
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Griffin, did not involve considerationof whether a Congressionalenactmnent

preemnptedstateregulationof elections.’8

Becausethe Elections ClausegivesCongressbroadpower to overridestate

election regulations, the NVRA’s requiremnentthat states "accept and use" the

FederalMail Voter RegistrationFormn the "FederalFormn" overridesconflicting

statelaw. 42 U.S.C. § 1973gg-4al. The FederalFormn and its instructionsdo

not require submnissionof a RegistrationDocumnent,andArizona thereforecannot

reject FederalFormns submnittedwithout the documnentsrequiredby Proposition

200.

candidates;Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware, 414 U.S. 117
1973 addressingwhether Securities Exchange Act required enforcemnentof
arbitration provision in contract in view of contrary state law; Roudebushv.
Hartke, 405 U.S. 15 1971 analyzingwhetherU.S. Const. art. 1, § 5 preemnpted
staterecountproceduresin closeelection for Senateseat;Griffin v. Roupas,385
F.3d 1128 7th Cir. 2004 discussingwhether the U.S. Constitutioncomnpelled
stateto provideabsenteevoting to thosewho claimn in-person,electionday voting
is a hardship;Malabed v. North SlopeBorough, 335 F.3d 864 9th Cir. 2003
determnining whether Title VII’ s allowance for Indian preference in hiring
preemnptsa stateconstitutionalguaranteeof equalprotection;Beveridgev. Lewis,
939 F.2d 859 9th Cir. 1991 consideringwhether Ports and WaterwaysSafety
Act preemnptedlocal ordinanceregardingmnooringof boats.

18 But seeAnswering Br. at 35 citing SanduskyCounty Democratic Party v.
Blackwell, 387 F.3d 565 considering,without mnentioningthe Elections Clause,
whetherstatepracticesrelatedto provisionalballotsconflictedwith HAVA.
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B. The EAC - Not theState- Decidesthe Contentof the FederalFormn
andInstructions,andis Entitled to Deference.

The District Court clearly erredwhenit determninedthat the NVRA permnits

statesto requireadditionaldocumnentaryevidenceof citizenshipbe submnittedwith

the FederalFormn. Regardlessof whether stateelectionofficials claimn that such

informnationcanbe usedto "determnineeligibility,"9 the decisionasto the required

contentsof the FederalFormn and its instructions,andthereforethe informnationthat

"is necessaryto enablethe appropriatestateelectionofficial to assessthe eligibility

of the applicant,"is assignedsolely to the Election AssistanceComnmnissionthe

"EAC", not to the states 42 U S C 1973gg-7a2,bl As requmredby the

NVRA, the EAC consultedwith the Secretary,but declinedto includeProposition

200’s RegistrationDocumnent requiremnenton the FederalFormn or in the state-

specific instructions. See42 U.S.C. § 1973gg-7a2.2°

Once the EAC has consultedwith the statesand promnulgatedthe Federal

Formn and its instructions,the NVRA providesno waiver mnechanismnunderwhich

statesmnay deviatefromn the FederalFormn. They mnust "acceptanduse"that formn.

42 U.S.C. § 1973gg-4al. Indeed,allowing statesto mnodify the formn or add to

its contentswould undermninethe Congressionalpurposein establishinguniformn

ER 7, CR68, at 8-9.

20 SeealsoER 18, at 1.
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nationwideproceduresfor voter registration,amnongwhich the availability of the

postcardFederalFormn is a centralcomnponent.

The Secretary’sAnsweringBrief providesa lengthy,tangentialexpositionof

the requiremnentsof the Help Amnerica Vote Act "HAVA", imnplying that the

State’s HAVA obligations bear upon its power to demnandadditional documnents

not required by the NVRA.2’ HAVA, however, expresslydoes not "require

conductprohibited under . . . supersede,restrict or Timnit the application of [the

NVRA]." 42 U.S.C. § 15545a4. Consequently,HAVA does not permnit

Arizonato addrequiremnentsto the FederalFormn not contemnplatedby theEAC.22

The EAC expresslyadvisedthe Secretarythat Arizona’spracticeofrejecting

FederalFormns not accomnpaniedby a RegistrationDocumnentis a violation of the

NVRA’s mnandatethat the State"acceptand use" the FederalFormn. 42 U.S.C. §

1973gg-4a1.23 Contraryto the Secretary’sargumnent,24determniningthe contents

21 AnsweringBr. at 3 1-33.

22 Moreover,the Secretary’spost hoc relianceupon HAVA fails to recognizethat
Proposition200, a citizens’ initiative, wasnot enactedto fulfill the State’sHAVA
obligations.

23 ER 18, at 3. The Statecomnplainsthat this documnentand otherswerenot in the
sumnmnaryjudgmnentrecordbeforethe District Court. Answering Br. at 6. In fact,
the ITCA Plaintiffs submnitteda copy of the EAC’s March 6, 2006 letter to District
Court with their Joinder in Gonzalez Plaintiffs’ Application for Temnporary
RestrainingOrder, which the ITCA Plaintiffs expresslyincorporatedinto their
Responsein Oppositionto theMotion for Partial SumnmnaryJudgmnent.SeeCR295
at 2 n.1; CR21, Declarationof C. Moeser,Ex. C.
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of a properly comnpleted Federal Formn is squarely within the EAC’s agency

authority, as grantedby the NVRA andHAVA. See42 U.S.C. § 1973gg-7a2

directing the EAC to develop the FederalFormn, 15329 Timniting the EAC’s

authorityto "issueany rule, promnulgateany regulation,or takeany otheraction .

exceptto the extentpermnittedunder[42 U.S.C. §] 1973gg-7a. Accordingly, the

EAC’s position that Arizona is violating the NVRA is entitled to deference. See

Chevron, US.A., Inc. v. Nat’l Res. Def Council, Inc., 467 U.S. 837, 843 1984

requiring deferenceto an agency constructionof a statutewhen the "statute is

silent . . . with respectto the specificissue".

C. Arizona’s Automnatic Rejection of All Federal Formns Not
Accomnpaniedby RegistrationDocumnents Violates the NVRA’s
Mandatethat it "Accept andUse"the FederalFormn.

The NVRA mnandatesthat the State "accept and use" the FederalFormn

promnulgatedby the EAC. 42 U.S.C. § 1973gg-4al. Underthe plain mneaning

of "accept and use," Arizona mnay not reject every Federal Formn that is not

accomnpaniedby a RegistrationDocumnent.

The Secretaryis simnply wrong to contendthat the ITCA Plaintiffs have

arguedthat the Statemnust automnaticallyadd to the voter rolls any individual who

submnits a FederalFormn.2D Rather, if a FederalFormn shows on its face that an

24 AnsweringBr. at 40-41.

2DId at 37.
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individual is eligible to vote -14., the form is completedlegibly, signedunder

penalty ofperjury and statesthat the voteris aUnited Statescitizen, a resident of

the state and meetsthe State’s other eligibility requirements- then registration

shouldfollow. SeeA.R.S. § 16-101. The NVRA’s notification proceduresdo not

compela different result See 42 U.S.C. § 1973gg-6a2. Those procedures

permit stateelectionsofficials who receiveaFederalForm that doesnotmeetthe

foregoingcriteria on its faceto contact the applicantto obtainmissinginformation

or otherwiseremedy the problem,if possible. What the NVRA doesnot permit is

blanket rejection ofFederalFormswhen nothing onthe form, or in the verification

processmandatedby HAVA, raisesa question about the applicant’s eligibility to

register.

D. The NVRA’s LegislativeHistory Demonstratesthat Proposition200
Conflicts with the NVRA.

When the District Court statedthat "there is no indicationin the languageof

the NVRA itself that statesare prohibitedfrom requiring additional information,

suchasproofof citizenship, when processingvoter registration forms," it drew an

inference of Congressionalintent from the absenceof languagein theNVRA? In

view of the statute’s legislative history, that inference was clearly erroneous.

Indeed, Congressconsideredand rejected an amendmentthat would allow statesto

ER 7, CR 68,at 8.
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require "presentationof documnentationrelating to citizenshipof an applicantfor

voter registration." H.R. Rep. No. 103-66, at 23 1993. The Conference

Comnmnitteethat reconciledthe Houseand Senateversionsof the NVRA remnoved

the amnendmnentfromn the final version of the bill because"[i]t is not necessaryor

consistentwith the purposesof this Act." Id. It was clear error for the District

Court to read into the NVRA a provision that Congresshad consideredand

declinedto include. SeeINS v. Cardoza-Fonseca,480 U.S. 421,442-431987.27

The Secretary attemnpts to discount the legislative history cited in the

OpeningBrief by arguingthat Congressionalcomnmnitteereportsdo not reflect the

intent of Congressas a whole.28 The cited report, however,was Congress’Joint

Explanatory Statemnentof the Comnmnittee of Conference,which this Circuit has

recognized as "the mnost reliable evidence of congressionalintent becauseit

‘representsthe final statemnentof the termns agreedto by both houses." N. W.

Forest Res. Council v. Glickman, 82 F.3d 825, 835 9th Cir. 1996. Moreover,

eventhe Congressionalreportcited by the State,thoughnot as clear a statemnentof

Congressionalintent as the ConferenceComnmnitteereport, supports the position

27 The District Court also foundthat "changingwhat an individual mnust submnit in
addition to the federal formn is at leastwithin the spirit of the NVRA if not the
letter." ER 7, CR 68, at 9 n.7. The legislativehistorydemnonstratesthat requiring
documnentaryevidenceof citizenshipis preciselycontraryto theNVRA’s spirit.

28 Answering Br. at 42 citing Green v. BockLaundry Mach. Co., 490 U.S. 504,
530 1989 Scalia,J., concurring.
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that the NVRA bars statesfromn demnandingdocumnentaryevidenceof citizenship.

The HouseComnmnittee statedthat it was "particularly interestedin ensuringthat

electionofficials continueto mnakedetermninationsasto applicant’seligibility, such

as citizenship,as are mnadeundercurrent law andpractice." H.R. Rep. No. 103-9,

at 8 1993. In 1993,Arizona did not demnanda RegistrationDocumnentfromn voter

registrationapplicants. The House Comnmnitteereport providesno endorsemnentof

or support for later-enactedregistrationrequiremnents,such as Proposition200’s

RegistrationDocumnentrequiremnent.29

III. The Exceptions to the Law of the Case Doctrine Compel Different
Conclusions on the Poll Tax and NVRA Claims from Those Reachedin
GonzalezI.

The Secretaryarguesthat this Court should affirmn the District Court solely

on the basis of the "law of the case"containedin Gonzalezv. Arizona, 485 F.3d

1041 9th Cir. 2007 "Gonzalezf".3° This case,however,falls within severalof

the well-recognizedexceptionsto the practice of following previous appellate

decisionsin the samnecase. Imnportantly, the law of the casedoctrineis "a rule of

practiceandnot a Timnit on authority." UnitedStatesv. Miller, 822 F.2d 828, 832

9th Cir. 1987 reconsideringthe law of the caseto preventa mnanifest injustice;

29 The Brief AmicusCuriae of the Leagueof Womnen Voters of the United States
containsa thoroughdiscussionof theNVRA’s legislativehistory [at 24-28],which
the ITCA Plaintiffs comnmnendto the Court, butdo not repeathere.

30 AnswermngBr. at 13.
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seealsoMendenhallv. Nat ‘1 Transp.SattyBd., 213 F.3d 464, 469 9th Cir. 2000

finding law of the casenot dispositivewhenearlierappellatedecisionwas clearly

erroneous. Accordingly, the law of the casepresentsno bar to reversingthe

District Court’s decisionfor severalreasons.

First, the GonzalezI ruling involved Plaintiffs’ appeal fromn denial of a

prelimninary injunction. The law of the casedoctrine doesnot prohibit revisiting

suchrulings on prelimninarymnatters. SeeCouncil ofAlternativePolitical Parties v.

Hooks, 179 F.3d 64, 69-70 3d Cir. 1999 citing Univ. of Tex. v. Camenisch,451

U.S. 390, 395 1981; seealso So. Or. Barter Fair v. JacksonCounty, 372 F.3d

1128, 1136 9th Cir. 2004 statingthat a prelimninary injunction ruling doesnot

constitute law of the case, even when the ruling "involved primnarily issuesof

law". Second,only those issuesactually decidedare subjectto treatmnentas law

of the case. SeeRebelOil Co. v. Atlantic RichfieldCo., 146 F.3d 1088, 1093 9th

Cir. 1998. Plaintiffs did not appeal, nor did this Court decide in GonzalezI,

whetherthe Polling PlaceID requiremnentconstitutesa poll tax. Third, anappellate

court should not follow the law of the case if, inter alia, "the first decisionwas

clearly erroneous" or "an intervening change in the law has occurred."

Mendenhall,213 F.3d at 469. All of thesereasonscall for departingfromn the

GonzalezI decisionhere.
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The SupremneCourt’s decision in Crawtbrd is "controlling authority [that]

has since mnade a contrary decisionof the law applicableto" the poll tax claimn.

Dean v. Trans World Airlines, Inc., 924 F.2d 805, 810 9th Cir. 1991; seealso

Richardsonv. UnitedStates,841 F.2d 993, 996 1988 applying exceptionto law

of the case doctrine becauseintervening stateappellatecourt decision changed

controlling state law in tort case. In Dean, the district court had grantedpartial

sumnmnaryjudgmnent for the plaintiff on his claimn that he should not have been

requiredto pay unionduesin violation of his First Amnendmnentrights. Id. at 808.

Initially, this Court reversedthe grant of partial sumnmnary judgmnent. Id. On

remnand,the trial court grantedsumnmnaryjudgmnentfor the emnployerandunion. Id.

In the secondappeal,the Court declinedto follow the law of the case,however,

recognizingthat an intervening SupremneCourt decisionclarified the procedures

that the union shouldhaveusedto protectdissentingemnployees’First Amnendmnent

rights. Id. at 810. As in Dean, an intervening SupremneCourt decision has

clarified the law here. Accordingly, this Court is not bound to follow its decision

in GonzalezI.

As sectionsI and II supra explain, the previous decisionsin this casewere

also clearly erroneouson the poll tax and NVRA claimns. In addition, intervening

controlling authority mnade clear that, underHarper, the FourteenthAmnendmnent

bars requiring voters to pay for identification needed to cast a ballot.
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Consequently,the District Court’s reliance on GonzalezI in granting sumnmnary

judgmnentwas likewise clear error. SeeRichardson,841 F.2d at 995 holding that

the District Court should not have relied on earlier appellateruling due to an

interveningchangein controllinglaw.

CONCLUSION

For the foregoing reasons,the District Court’s grant of sumnmnaryjudgmnent

on the ITCA Plaintiffs’ poll tax and NVRA claimns should be reversed,and

enforcemnentof Proposition200 shouldbe enjoined.
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