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STATEMENT OF APPEALABILITY

Judgment was entered on March 4, 2010, after sustaining of the
demurrer of El Dorado Fire Protection District (“El Dorado”) and its Board
of Directors (collectively, “Respondents™). 2CT /\00425-00428._l El Dorado
served notice of entry of judgment on April 7, 2010. 2CTA00429-00430.
Appellants timely filed their notice of appeal on May 3, 2010.
2CTAQ00435-00441 This court has jurisdiction to hear an appeal of a
judgment of dismissal after an order sustaining a demwrrer Code of Civ.
Proc. § 904.1(a)1). Cal. Rules of Court (“CRC"), Rule 8.104(a): Biedsoe v.
Informative Research (1967) 247 Cal. App.2d 684, 684,
I. INTRODUCTION

Here, Respondents avoided the jurisdiction the Legislature conferred
upon a local agency formation commission (“LAFCO”) to control the
orderly extension of local government services by extending their fire
protection services outside their existing jurisdictional boundaries without
prior LAFCO approval by entering into the “Agreement For Fire Protection
Services Between The El Dorado County Fire District And The Shingle
Springs Band of Miwok Indians,” with the Shingle Springs Band of Miwok

Indians, a federally recognized Indian Tribe (“Tribe™), dated July 30, 2008

' As used herein: “CTA" refers to the Clerk’s Transcript On Appeal, lodged
with the Court on September 9, 2010; "RTA" refers to the Reporter's
Transcript.
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(“Agreement”). The Agreement called for El Dorado to provide fire
protection services to the area of trust land, which is entirely within the
existing boundaries of Appellant Diamond Springs/El Dorado Fire
Protection District (“Diamond Springs™), that is owned by the United States
which the Tribe uses as beneficiary, entitled the Shingle Springs Rancheria
(the “Affected Area™). Thus, through the Agreement El Dorado is paid to
provide fire protection services to the Tribe in a territory that is within the
service boundaries of another public entity, Diamond Springs.

Respondents did not seek approval from the El Dorado County
LAFCO prior to extending their services, in violation of the Cortese-Knox-
Hertzberg Local Government Reorganization Act of 2000 (Gov. Code §
56000 ef seq., “CKH"”), and E] Dorado’s limited legislatively granted
powers. When the Appellants Diamond Springs and Jackye Phillips
(collectively, “Appellants™) brought suit to protect their rights and
responsibility to provide fire protection and life safety services within the
long established Diamond Springs boundaries, Respondents demurred,
arguing that El Dorado’s principal act, the Fire Protection District Law of
1987 (Health & Saf. Code § 13800 er seq., the “Act”), required the
application of a 60 day statute of limitations of the Validation Statutes, and
that the failure to join the Tribe required the lawsuit to be dismissed.

The Sacramento County Superior Court (“Trial Court”) agreed,

entering a March 4, 2010 judgment of dismissal after an order sustaining a

W02-WEST:SAJFIMO01426667.1 -2-



demurrer to Appellants’ First Amended Petition For Writ Of Ordinary
Mandamus, Complaint For Declaratory Relief, And Permanent Injunction
(“Amended Petition”) by ruling that: 1) the Act, under Health and Safety
Code section 13806, applied the 60 day statute of limitations governing
Validation Actions, Code of Civil Procedure (“CCP”) section 860 et seq.
(*Section 860”) (or the “Validating Statutes”), to the Diamond Springs
challenge to the Agreement, as the Court held that a lawsuit challenging
“any action” of El Dorado is subject to the Validating Statutes.
2CTAQ0417. As Appellants had not brought suit within the Validation

Statutes statute of limitations, and because the Trial Court found that
Appellants had failed to adequately plead facts to establish equitable
estoppel, the Trial Court ruled that the Amended Petition be dismissed.
2CTA00403-00405. Additionally, the Trial Court, although noting that it
was unnecessary to its decision, stated that even if the Amended Petition
were not subject to the Validation Statutes, there would seem to be no
reason to depart from the principle that a party to a contract (here the Tribe)
is an indispensable party to a suit to set aside that contract. 2CTAQ04 (8.
This appeal presents three legal issues:

(1) may El Dorado ignore the CKH, the

enabling legislation for a fire protection

district’s extension of services outside its

jurisdictional boundaries, and instead rely upon

its principal act to avoid LAFCO jurisdiction

and procedures to extend its fire protection
services?;

WO02-WEST:SAIFIVI01426667.1 -3-



(2) if so, does the Act apply the Validation
Statutes’ 60 day statute of limitations to the
challenge of any of Respondents’ actions,
including Respondents’ execution of the
Agreement?; and

(3) should El Dorado be allowed to invoke the
sovereign immunity of a Federally Recognized
Indian Tribe to shield its unauthorized
Agreement from State Court review even if El
Dorado lacks authority under California law to
enter into the Agreement in the first place?

Here, Respondents lacked the authority to enter the Agreement in the
first instance, as neither CHK, nor the Act permit Respondents to enter into
the Agreement without first receiving approval from LAFCO under a
portion of the CKH, Government Code section 56133 (*“Section 56133™).

Further, Respondents negotiated the unauthorized Agreement with
counsel that concurrently represented Appellants, without that counsel
obtaining a waiver from Diamond Springs for that negotiation or informing
Appellants he was negotiating an Agreement that would conflict with the
fire protection services Appellants were already providing and would create
a needless duplication of fire protection services and waste of public funds.
The failure to inform Diamond Springs of this conflict delayed Diamond
Springs’ discovery of the unauthorized Agreement.

Appellants will show that the claimed statute of limitations does not
apply as El Dorado was required to apply to LAFCO under Section 56133
for the extension of its fire protection services by agreement, and that the

Validation Statutes do not apply to Section 56133. Even if the Validation

WO02-WEST:SAJF1M01426667.1 -4-



Statutes’ 60 day statute of limitations applies, the Trial Court should have
exercised its equitable powers to estop Respondents from relying on that
statute of limitations due to the untimely disclosure of the conflicting
representation of their counsel. Resolution of these issues should have been
accomplished by the Trial Court without the Tribe, as under applicable
authority, it is not a necessary nor indispensable party.

The Trial Court’s Judgment of Dismissal following its Order
Sustaining the Demurer to Appellants’ Amended Petition should be
reversed, with an order to allow the Amended Petition to be heard on its
merits as: Respoﬁdents lacked the legal authority to enter into the
Agreement in the first instance and the Tribe need not be joined.

II. STATEMENT OF THE FACTS

A. Respondents Negotiate the Agreement Without
Notifying Appellants

On or before April 2008, El Dorado met with the Tribe regarding El
Dorado providing fire protection services to the Red Hawk Casino, despite
the fact that the Casino is located within the existing boundaries of
Diamond Springs, which in the Amended Petition is referred to as the
“Affected Area.” |CTA00180, 2CTA00359; Amended Petition, 23.

El Dorado did not inform Diamond Springs about these meetings

and their intent to provide services in the Affected Area, despite the fact

W02.WEST:SAIF1\01426667.) -5-



that they were negotiating to provide services in territory within the
Diamond Springs’ fire protection service area boundaries. 2CTA00359.

On April 17, 2008, the El Dorado Board approved a committee to
pursue formal negotiations for contracting services to the Tribe, without
notifying Appellants. 1CTAQ0180, 2CTA00359; Amended Petition, 24;
Respondents’ Request for Judicial Notice In Support of Demurrer
(“Respondents’ RFJN™), Exhibit A;1CTA00034-00042. Counsel for El
Dorado, who was concurrently counsel for Diamond Springs, participated
in these negotiations, advising and representing El Dorado, without

obtaining a waiver of conflict of interest from Appellants. 1CTAQ0180,
2CTAO00359; Amended Petition, 24. These negotiations took place on or
about June 1, 2008, June 9, 2008, June 19, 2008, June 25, 2008, July 17,
2008, July 22, 2008 and July 24, 2008. 1CTA00180, 2CTA00359;
Amended Petition, 25. These and other communications and negotiations
between El Dorado and the Tribe resulted in the Agreement. 1CTA00180;
2CTA00359; Amended Petition, 25.

B. Respondents Enter Into the Agreement With the Tribe
Without Informing Appellants

On July 30, 2008, the El Dorado Board held a special meeting, in
part to discuss, review and consider approval of the Agreement.
1CTA00180; 2CTA00359-00360; Amended Petition, 26; Respondents’

RFIN, Exhibit C. The El Dorado Board discussed and approved the
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Agreement, which was agendized as a Memorandum of Understanding
(“MOU"), a term used interchangeably with “Agreement” in the
Agreement. [CTAQ0180; 2CTAQ0360; Amended Petition, 27;
Respondents” RFIN, Exhibit C.
C.  Respondents Ignored the CKH and the Act In
Agreeing to Provide Fire Protection Services In The
Affected Area
Respondents failed to comply with the CHK and the Act by failing
to obtain LAFCO approval prior to entering into the Agreement to extend
fire protection services into the Affected Area. The Affected Area is
outside the legally designated area of the logical extension of El Dorado’s
-services, known as Sphere of Influence (“SOI”) and is within the
Appellants’ Service Area and jurisdictional boundaries. Nor did
Respondents apply for and obtain a boundary change by amendment of its
SOl and a subsequent, or concurrent, change of organization detaching the
Affected Area from Diamond Springs and annexing territory consistent
with an amended SOI to El Dorado. 1CTA00180, 2CTA00360 Amended
Petition, 28,
D.  Respondents Failed to Notify Appellants of the
Agreement Despite the Fact Their Counsel Was
Concurrently Representing Diamond Springs
Respondents failed to inform Diamond Springs that they had

executed the Agreement by which El Dorado would provide fire protection

services for the Affected Area, which again is inside the existing
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junisdictional boundaries of Diamond Springs and outside of the E! Dorado
SOIL. 1CTA00181, 2CTA00360; Amended Petition, 31. Respondents
further failed to inform Appellants that the Agreement was negotiated by
Respondents’ counsel who also was Appellants’ counsel at the same time
Respondents were negotiating the Agreement. |CTAQ0181, 2CTAQ00360;
Amended Petition, 32. Respondents’ counsel did later request approval by
Diamond Springs to negotiate a contract on behalf of Respondents with the
Tribe, which Diamond Springs approved on the condition that
Respondents’ counsel also represent its interests. 1CTAQ0181,
2CTAQ0360; Amended Petition, 33. But, despite Diamond Springs specific
direction 1o represent its interests, Respondents’ counsel failed to disclose
to Diamond Springs that the Agreement would provide for El Dorado to
extend its fire protection services outside its jurisdictional boundaries and
within Diamond Springs’ boundaries. 1CTAQ0181, 2CTA00360;
Amended Petition, 34.

E. Diamond Springs Discovers Existence and Nature of
The Agreement

Relying on Respondents' counsel, it was not until January 9, 2009,
that Diamond Springs first became aware that Respondents had executed
the Agreement. 1CTAQ0181; 2CTA00360, Amended Petition, 35.

Diamond Springs then diligently inquired from Respondents to discover

W02-WEST:SAIFIN01426667. | -8-



how the Agreement affected their rights. ICTA00181; Amended Petition,

36.

F.  Diamond Springs Requests To Have Respondents Void
the Agreement

Thereafter, on March 13, 2009, after seeking information from
Respondents, Diamond Springs formally demanded that the El Dorado
Board void the Agreement as it was adopted without legal authority
because: (1) the Act does not authorize such an agreement, especially
under Health and Safety Code section 13863, as it is not a “mutual aid”
agreement, among other things; and, (2) without LAFCO approval to
provide fire services by contract outside the El Dorado boundaries or
amending the El Dorado SOI, and subsequently detaching the Affected
Area and annexing the Affected Area to El Dorado, El Dorado cannot
extend fire services beyond its present district boundaries under the CKH or
contract to do so. 1CTAO0181-00182, 2CTA00360-00361; Amended
Petition, 36(a) and (b).

Receiving no response to its March 13, 2009 demand, the Diamond
Springs Board of Directors authorized th; initiation of this action as
Respondents continued to refuse to void the Agreement. [CTAO0182,
2CTAQ00361; Amended Petition, 37-38.

G.  The Provisions of the Agreement

W02-WEST:SAJFIV01426667.1 -9-



The Agreement does not provide for payment in advance as required
by a portion of the Act, Health and Safety Code section 13878. to be
considered a contract to provide district services for an area outside the
district. 2CTAQ0361. The Agreement does not provide that LAFCO
approval must be obtained or was obtained to authorize the Agreement. The
Agreement calls for the Tribe to provide for both operational and capital
expenditures of El Dorado, including: (i) in Section A, that the Tribe pay
$450,000.00 per year which increases by five (3) percent each year of the
Agreement and that requires a one time payment to E! Dorado of

$250,000.00 to be used for the expansion of El Dorado Station 28; and, (ii)

in Section G, that calls for the Tribe to fund the acquisition of an El Dorado
ladder truck, costing approximately $1,000,000.00. 1CTA00180-00181;
Amended Petition, 29.

The Agreement, Recitals Section 7, alleges that Health and Safety
Code section 13863 authorizes Respondents to contract with the Tribe to
provide fire protection services, despite the fact that the Agreement is not a
mutual aid agreement, but an agreement for consideration for fire services.
1CTAQO181; Amended Petition, 30.
III. STATEMENT OF THE CASE

This appeal arises out of a judgment after an order sustaining a

demurrer.
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On April 30, 2009, Appellants filed in the El Dorado County
Superior Court, a Petition for Writ of Ordinary Mandamus and Complaint
for Declaratory Relief (“Petition™), seeking to invalidate the Agreement.
1CTAQ00002-00013.

On June 15, 2009, the El Dorado County Superior Court ordered the
matter transferred to Sacramento County Superior Court (the “Trial Court™)
pursuant to stipulation. 1CTA00026-00029.

On July 15, 2009, Respondents filed a Notice of Demurrer and
Demurrer to the Petition |CTAQ0059-00081. Before the hearing on the

Demurrer, on September 17, 2009, the Appellants filed the Amended

Petition, included new allegations and added an additional Petitioner,
Plaintiff, Jackye Phillips. Also Appellants added an additional Cause of
Action for Permanent Injunction under CCP section 526a, to which on
October 13, 2009 Respondents demurred. 1CTAG0174-00190,
1CTA00194-00219.

On October 13, 2009, Respondents filed a demurrer to the Amended
Petition. ICTA00194-00219.

On December 3, 2009, the Trial Court sustained the demurrer to the
Amended Petition [2CTA00396-00399), which became the ruling of the
Court on December 11, 2009. 2CTA00400-00405.

On March 4, 2010, the Trial Court judge executed the parties’

stipulation for a judgment of dismissal after sustaining of demurrer.
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2CTA00431-00434. On April 7, 2010, Respondents served the Notice of
Entry of Judgment [2CTA00429-00430] and on May 3, 2010, Appellants
filed a Notice of Appeal. 2CTA00435-00441.
IV. ARGUMENT
A. The Validating Statutes Do Not Apply To A Challenge
To Respondents’ Authority to Enter Into The

Agreement

1. The Trial Court Erred In Applying Health
And Safety Code Section 13806

i Standard of Review for Sustaining a
Demurrer

When a demurrer is sustained, the Court of Appeal assumes the truth

of all facts properly pleaded by the plaintiff-appellant, but it does not admit
contentions or conclusions of law. Evans v. Ciry of Berkeley (2006) 38
Cal.4th 1, 5 (“Evans”™); Schifundo v. City of Los Angeles (2003) 31 Cal.4th
1074, 1081; Blank v. Kirwan (1985) 39 Cal.3d 311, 318.

The Court of Appeal also assumes as true all facts that may be
implied or inferred from those expressly alleged [Marshall v. Gibson, Dunn
& Crutcher (1995) 37 Cal.App.4th 1397, 1403] and considers all
evidentiary facts found in recitals of exhibits attached to the complaint.
Satten v. Webb (2002) 99 Cal.App.4th 365, 375. The Court may treat
relevant matters that were properly the subject of judicial notice at the Trial
Court as having been pled. [See Evans, supra, 38 Cal.4th at 5; Schifando,

supra, 31 Cal.4th at 1081], and may itself take judicial notice of the same
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matters. Sacramento Brewing Co. v. Desmond, Miller & Desmond (1999)
75 Cal.App.4th 1082, 1085, fn. 3.

[n ruling on a demurrer, the Court of Appeal is required to construe
the petition liberally, reading it as a whole, with a view to achieving
substantial justice between the parties; the fundamental question for a trial
court is whether any cause of action is framed by the facts alleged in the
petition. CCP § 452; Wilson v. Household Finance Corp. (1982) 131
Cal.App.3d 649, 655.

ii. Standard of Review For Statute of
Limitations Applicability

The Court of Appeal exercises its independent judgment when
reviewing the applicability of a statue of limitations. MclLeod v. Vista
Unified School Dist. (2008) 158 Cal.App.4th 1156, 1164.

iiil.  The Trial Court Incorrectly Looked to
the El Dorado’s Principal Act Rather
Than The CHK To Determine The
Applicable Legislation And Statute of
Limitations

As noted, the Trial Court agreed with Respondents that the express
language of Health and Safety Code section 13806 applied the statute of
limitations governing Validation Actions, Section 860 (also known as the
“Validating Statutes”), to the Diamond Springs challenge to the Agreement,

as the Court believed “any action” of the Respondents is subject to the

Validating Statutes. 2CTAQ0417. The Trial Court erroneously concluded
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that the Amended Petition must be dismissed for Appellants’ failure to
comply with the Validating Statutes’ 60-day statute of limitations, based on
the Health and Safety Code text:

Any action to determine the validity of the

organization or of any action of a district shall

be brought pursuant to Chapter 9 (commencing

with Section 860) of Title 10 of Part 2 of the
Code of Civil Procedure.

Health & Saf. Code § 13806.

However, the Validating Statutes do not apply to Diamond Springs’
challenge, as Health and Safety Code section 13806 does not govern the
extension of El Dorado’s fire protection services outside its jurisdictional
boundaries.

The Trial Court conclusion is in error as it limited its statute of
limitations analysis to the general provision of Health and Safety Code
section 13806 [2CTA00417], rather than Jook to the express and more
specific language, purpose and intent of the CKH, including the CKH
provision governing the specific instances where the Validation Statutes
apply to actions required to be taken under CKH [Gov. Code § 56103), to
determine whether the Validation Statues bar Diamond Springs’ challenge
to the El Dorado authority to enter into the Agreement. As set forth, infra,
because the CKH statutory scheme applies to El Dorado’s extension of fire

protection services outside its jurisdictional boundaries, the CKH is the
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applicable statutory scheme for a response to whether the Validation
Statutes bar Diamond Springs’ challenge to the Agreement.
(@) The CKH Governs El Dorado’s

Expansion Of its Services Outside Its
Boundaries

Modesto Irrigation District v. Pacific Gas and Electric Company
(2004) 309 F.Supp.2d 1156, 1166 (“Modesto™)* clarifies that Section
56133, a CKH provision, expressly authorizes where and when a district
may extend its services outside of its jurisdictional boundaries. See, Id. at
1166.

In Modesto, the court examined the CKH to determine whether the
Modesto Irrigation District (“MID”) could lawfully eater into agreements
with the City of Pittsburg to extend its electric distribution service outside
its jurisdictional boundaries without seeking prior LAFCO approval [ /d. at
1161], concluding that MID could nor ignore LAFCQ by agreeing to
provide services outside its boundaries and clarified that only LAFCO
approval authorizes such contractual expansion:

The [CKH] makes plain that were a [district] wishes to

“extend its services by contract or agreement outside its
jurisdictional boundaries” the district must first request and

? Decisions of the Federal District Courts interpreting State law, although
not bindinghare highly persuasive. People v. Superior Court (1996) 50
Cal.App.4th 1202, 1211. A copy of the federal authority is provided as
Attachment A.
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receive written approval from LAFCO in the affected county.
Citing Cal. Gov't Code § 56133. (emphasis added).

See, Id., at 1166; Tillie Lewis Foods, Inc. v. City of Pittsburg
(1975) 52 Cal.App.3d 983, 995.

Modesto clarified that the “pertinent enabling legislation” for a
district such as El Dorado’s expansion of its services outside its
Jurisdictional boundaries is the CKH and not the Act:

.. . the pertinent ‘enabling legislation’ in this context (viz the

[CKH])) expressly defines [districts] as district[s] of limited

powers... assuring that individual districts are confined to

circumscribed service area and ‘spheres of influence.’

Id., at 1166 (citing Gov. Code § 56037) (emphasis added).’

El Dorado, like MID, is a special district® of lirnited powers with a
circumscribed geographic and “sphere of influence” * boundaries. See,
Modesto, supra, 309 F.Supp.2nd at 1159. As a district of limited powers,
El Dorado is subject to the CKH, here Section 56133. /d. at 1161. And

Section 56133 expressly and specifically requires El Dorado to seek

* County of Fresno v. Malaga County Water District (2002)100
Cal.App.4th 937, 944 (“Fresno’) (*As a district of limited powers, [the
District’s] authority is restricted to those powers expressed and implied in
its enabling act.”).

* Government code section 56036 defines a “special district” or “district”
as: an agency of the state, formed pursuant to general law or special act, for
the local performance of governmental or propriety function within limited
boundaries.

7 Government Code section 56076 defines “sphere of influence” as a “plan
for the probable physical boundaries and service area of a local agency .. ."”
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LAFCO written approval prior to entering into an agreement to extend its
fire protection services outside its jurisdictional boundaries:

A city or district may provide new or extended services by
contract or agreement outside its jurisdictional boundaries
only if it first requests and receives written approval from
[LAFCO].
(b)  The CKH Purpose And Legislative
History Support [ts Exclusive
Governance Of Respondents’ Actions

The purpose of the Legislature’s enactment of Section 56133 is to
prohibit public agencies from providing new or extended services outside
their jurisdictional boundaries without prior LAFCO written approval.
Indeed, the legislative digest to Chapter 1307 of the 1993 Chaptered
Statutes,” adding Section 56133 to the Government Code, provides:

This bill would, with specified exceptions, prohibit a city or

district from providing new or extended services outside its

jurisdiction without prior written approval of [LAFCO].

This bill would permit [LAFCQO] to authorize a city or district

to provide new or extended services outside its jurisdiction

but within its sphere of influence in anticipation of a later

change of organization.
Stats 1993, ch 1307 § 2 (AB 1335). (emphasis added.)
The Legislative Digest also noted that Section 56133 “plugged [the]

loophole” that permitted public agencies to bypass the LAFCO procedures

® The Courts look to the Legislative Counsel’s Digest to shed light on
le%islative intent. Crowl v. Commission on Professional Competence
(1990) 225 Cal.App.3d 334, 347.
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(emphasis added). Modesto, supra, 309 F.Supp.2nd at 1166 citing Stats
1993, ch 1307 § 2 (AB 1335).

Because the Legislature expressly declared its intent, the Trial Court
should have accepted its declaration to prohibit local agencies, including
special districts, from unilaterally extending their services without the
adhering to the CKH procedures. Rideout Hospital Foundation, Inc. v.
County of Yuba (1992) 8 Cal.App.4th 214, 221.

Further, the express requirements of Section 56133 are consistent
with the Legislature’s broader intent to charge LAFCO with the sole and
exclusive authority to determine which local agencies can best provide
government services to communities “by weighing the total comrmunity
service needs against the total financial resources available for securing
community services’” and encourage local agencies to efficiently provide
government services. See Gov. Code §§ 56001, 56301. Government Code
section 56001 provides:

The Legislature also recognizes that when areas become
urbanized to the extent that they need the full range of
community services, priorities are required to be established
regarding the type and levels of services that the residents of
an urban community need and desire; that community service
priorities be established by weighing the total community
service needs against the total financial resources available
Jor securing community services; and that those community
service priorities are required to reflect local circumstances,

conditions, and limited financial resources. (emphasis added.)

Also, Government Code section 56301 provides:
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Among the purposes of [LAFCQ] are . . . encouraging the
efficiently providing government services, and encouraging
the orderly formation and development of local agencies
based upon local conditions and circumstances. One of the
objects of [LAFCQ)] is to make studies to obtain and furnish
information which will contribute to the local and reasonable
development of agencies in each county and to shape the
development of local agencies so as to advantageously
provide for the present and future needs of each county and
its communities. (emphasis added.)

(c)  Allowing Respondents To Bypass The
CKH Leads To Absurd And Illogical
Results

The Trial Court’s determination that the Act, through its application
of Health and Safety Code section 13806, bars Diamond Springs’
challenge to the Agreement is erroneous because it would lead to an
illogical and confusing statutory scheme.” Here, the Trial Court’s
determination creates an illogical and confusing scheme in which any
special district can ignore the intent and purpose of the CKH to extend its
services outside its jurisdictional boundaries into another special district to
derive additional income without having to comply with the LAFCO
procedures to allow LAFCO to exercise the authority and discretion that

the Legislature granted LAFCO.

7 Courts are also reluctant to attribute to the Legislature an intent that
creates "an illogical or confusing scheme.” Landrum v. Superior Court
(1981)30Cal.3d 1, 9.
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The Trial Court’s determination would illogically permit any fire
district to extend its fire protection services outside of its jurisdictional
boundaries and into the boundaries of another fire district to derive income
simply by unilaterally entering into an agreement with a third party and
then merely using the Validating Statutes to validate its own action within
60 days of the agreement’s execution, or hope that an interested person fails
to become aware of the agreement and challenge the agreement within 60
days of its execution, so that it can bypass the Section 56133 procedural
requirements and limitations, which does not contain a 60 day statue of

limitations. Such a determination is contrary to Section 56133, which the

Legislature enacted prevent local agencies to bypass LAFCO procedures
when extending their services outside their jurisdictional boundaries.

The purpose of Section 56133 is to charge LAFCO with the sole and
exclusive authority to authorize a district’s extension of services outside its
jurisdictional boundaries onto the boundaries of another city or district. See,
Gov. Code § 56100. Without LAFCO’s sole and exclusive oversight,
districts and cities across the state would be able to arbitrarily and
unilaterally extend their services outside their jurisdictional boundaries to
derive additional income without complying with the CKH procedures and
obligations. For example, many public entities, like El Dorado in this case
would elect not to provide LAFCO the required documentation for LAFCO

to determine whether proposed expansions of services outside their
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Jjurisdictional boundaries meet the Section 56133 procedural requirements
and limitations in order to bypass LAFCO’s scrutiny. See Gov. Code §
56133 (c)(2) (an “entity applying for the contract approval” must provide
LAFCO with “documentation of a threat to the health and safety of the
public or affected residents” to extend its services outside its jurisdictional
boundaries and outside its sphere of influence.).

Further, the Trial Court’s determination precludes LAFCO from
carrying out its responsibility of ensuring the “reasonable development of
agencies in each county and to shape the development of local agencies so
as to advantageously provide for the present and future needs of each
county and its comumunities.” See Gov. Code § 56001. Nor would the Trial
Court’s determination encourage public agencies to efficiently provide
government services. See. Id.

(d)  Specific CKH Provisions Override The
General Act Provisions

Here, the Trial Court concluded its analysis with Health and Safety
Code section 13806 rather than examining the CKH to determine whether
the Validation Statues apply to a public agency agreement that seeks to
extend a public agency’s governmental services outside its current
jurisdictional boundaries. The Trial Court conclusion ignores the LAFCO
role in overseeing the subject matter of the Agreement, the expansion of El

Dorado services outside its boundaries. See, Modesto, supra, 309
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F.Supp.2nd at 1161. The only way in which the statute of limitations of
Heaith and Safety Code section 13806 could govern would be if the Act
was the statutory scheme of specific application rather than general
application, an issue not addressed by the Trial Court Order.

Section 56 133 relates specifically to the subject of the Agreement
(i.e. a district’s extension of services by contract outside its jurisdictional
boundaries) while no Act provision authorizes the subject matter of the
Agreement. [ICTAQ0016-00021, ICTAQO0182] A specific provision
relating to a particular subject prevails over a general provision even where
the general statute is broad enough to encompass the subject of the
particular legislation. Civ. Code § 3534; RRLH, Inc. v. Saddleback Valley
Unified School Dist. (1990) 222 Cal.App.3d 1602, 161 1.(“RRLH")
Accordingly, the Trial Court should have looked to the CKH, the “enabling
legislation”, and CKH corresponding provisions relating to the applicability
of the Validation Statutes, to determine whether the Validation Statues bar
the Diamond Springs’ challenge to the El Dorado authority to enter into the
Agreement.

Although El Dorado is authorized to conduct formation proceedings
consistent with its principal act, here the Act, El Dorado cannot bypass the
CKH when it seeks to extend fire protection services by Agreement outside
its jurisdictional boundaries and into the jurisdiction of Diamond Springs.

See Modesto, supra, 309 F.Supp.2nd at 1170. Indeed, Government Code
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section 56100 expressly provides that if there is a conflict between the
procedural requirements of a district’s principal act and CKH, the CKH
procedural requirements prevail:

This division provides the sole and exclusive authority and
procedure for the initiation, conduct, and completion of changes of
organization and reorganization for cities and districts. .
.Notwithstanding any other provisions of law, proceedings for the
formation of a district shall be conducted as authorized by the
principal act of the district proposed to be formed, except that
[LAFCO] shall serve as the conducting authority and the
procedural requirements of this division shall apply and shall
prevail in the event of a conflict with the procedural requirements
principal act of the district. In the event of such conflict, [LAFCO]
shall specify the procedural requirements that apply, consistent with
the requirements of this section. (emphasis added.)

When statutes touch upon a comunon subject (here, the powers of a
district) a court must harmonize the statutes, both internally and with each
other to the greatest extent possible. Fresno, supra, 1060 Cal.App.4th at 941
(citing Barajas v. Oren Realty & Development Co. (1997) 57 Cal.App.4th
209, 216-217). Here, the Tral Court failed to harmonize the Act and CKH
provisions to determine whether the Validation Statutes apply to Diamond
Springs’ challenge to the Agreement. If it had done so, it would have
determined that the CKH is applicable enabling legislation as it specifically
governs where and when a district may extend its services though the
requirements of Section 56133, The Trial Court incorrectly limited its

analysis to the earlier, general language of Health and Safety Code section

13806 to find the Validation Statutes’ 60-day statute of limitations
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applicable to Appellants’ challenge. Instead, the Trial Court should have
found that the later enacted and specific statutory requirement of Section
56133 required LAFCO to review the Agreement.

The Legislature enacted Section 56133 (Stats 1993 ch 1307), a
specific statute, in 1993, after it had enacted the general Health and Safety
Code section 13806 in 1987 (Stats 1987 ch. 1013). It is well established
that a later, more specific statute controls over an eartier general statute.
CCP § 1859; Woods v. Young (1991) 53 Cal.3d 315, 324; (“Woods™);
Patrick Media Group, Inc. v. California Coastal Comm. (1992) 9
Cal.App.4th 592, 604. (“When a general and particular provision {in a
statute] are inconsistent, the latter is paramount to the former.”); Rose v.
State (1942)19 Cal.2d 713, 723-724. This is true even when the statutes
appear in different codes. Sacramento Newspaper Guild v. Sacramento
County Board of Supervisors (1968) 263 Cal.App.2d 41, 54
(“Sacramento™).

By ignoring the express language of CKH and its procedures, the
Trial Court failed to acknowledge that the Legislature enacted CKH,
including Section 56133, to govern when and where a public agency can

extend its public services outside its jurisdictional boundaries.®

% A court cannor presume that the Legislature performs idle acts or construe
statutory provisions so as to render them superfluous. Larson v. State
Personnel Bd. (1994) 28 Cal. App.4th 265, 277.
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iv.  The CKH Does Not Apply The Validating
Statue To Diamond Springs’ Challenge.

As discussed, supra, the “pertinent enabling legislation” for El
Dorado’s expansion of fire protection services outside its jurisdictional
boundaries is the CKH. Accordingly, the Trial Court should have looked to
the express and specific language of the CKH, to determine whether the
Validation Statutes proceedings bar Diamond Springs’ challenge to the
Agreement. The CKH answers this question. Government Code section
56103 specifically limits the applicability of the Validation Statutes to
determine the validity: (1) of any change of organization; (2)
reorgam'zaliong; or (3) sphere of influence determination:

An action to determine the validity of any change of
organization, reorganization, or sphere of influence
determination completed pursuant to this division shall be
brought pursuant to the [Validation Statutes). (“emphasis
added.)

CKH defines a “change of organization™ as:

(a) A city incorporation.

(b) A district formation.

(c) An annexatien to, or detachment from, a city or district.
(d) A disincorporation of a city.

(e) A district dissolution.

() A consolidation of cities or special districts.

(g) A merger or establishment of a subsidiary district.

(h) A proposal for the exercise of new or different functions
or classes of services, or divestiture of the power to provide

® A reorganization is defined as: *‘two or more changes of organization
initiated in a single proposal.” Gov. Code § 56073.
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particular functions or classes of services, within all or part
of the jurisdictional boundaries of a special district.

Gov. Code § 56021. (emphasis added.)

Here, the El Dorado Agreement to extend fire protection services
outside of its jurisdictional boundaries does not meet the definition of a
“change of organization” in Government Code section 56021. The
enumeration of acts or things as coming within the operation of a statute
precludes the inclusion of implication of other acts or things not listed.
Elysian Heights Residents Assn. v. City of Los Angeles (1986) 182
Cal.App.3d 21, 29. Necessarily, the service extension by agreement
outside of a local agency’s jurisdictional boundaries is not included.

Nor does the expansion of El Dorado’s fire protection services
outside its existing jurisdictional boundaries meet the definition of a
“sphere of influence determination” as CKH defines “sphere of influence
determination” as: “a plan for the probable physical boundaries and service
arca of a local agency, as determined by [LAFCQ].” (emphasis added). If
the Legislature has provided an express definition of a term, that meaning
is binding on the courts. Delaney v. Superior Court (1990) 50 Cal.3d 785,
804. As the Validation Statutes do not apply to an act governed by Section
56133, it follows that the three year statute of limitations, as pled by
Appellants at the Trial Court, must apply. See Code Civ. Proc. Section

338(a); ICTAQ0179; Amended Petition, § 21.
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Moreover, CKH’s exclusion of actions to invalidate an agency’s
unilateral expansion of its services outside its jurisdictional boundaries
from the Validation Statutes’ proceedings is consistent with the
Legislature’s intent for enacting Section 56133, to prohibit public agencies
from extending governmental services outside of their jurisdictional
boundaries without prior LAFCQ approval. “The fundamental task of a
court in construing a statute is to ascertain and effectuate the intent of the
Legislature.” See, Fresno, supra, 100 Cal.App.4th at 941. If the
Legislature had intended to apply the Validation Statutes to an action to
validate or invalidate a contractual expansion a public agency’s services
outside its jurisdictional boundaries without LAFCO approval, it would
have included language to that effect. Indeed, the fundamental rules of
statutory construction prohibit adding words to a statute. Burden v.
Snowden (1992) 2 Cal.4th 556, 562, modified, 2 Cal.4th 758 ("Where the
words of the statute are clear, we may not add to or alter them to
accomplish a purpose that does not appear on the face of the statute or from
the legislative history").

Because the Validation Statutes do not apply to Diamond Springs’
challenge of the Agreement, the Trial Court incorrectly determined that
Health and Safety Code section 13806 requires the application Validation
Statutes’ 60-day statute of limitations to bar Diamond Springs’ challenge to

the Agreement.
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v. Alternatively, Even If The Section 56133
Statute Of Limitations Was Inapplicable,
The Validation Statues Do Not Apply to a
Challenge to Respondents’ Authority to
Enter Into The Contract

Health and Safety Code section 13806 does not apply to all actions
of Respondents. No case law has applied the Health and Safety Code
section 13806 language: “Any action to determine the validity of the
organization or of any action of a district shall be brought” pursuant to
Section 860, to the challenge of authority for entering into public agency
contracts.

In fact, Government Code section 53511 (“Section 535117),

legislation enacted later than Section 860, provides the specific statutory
authority for a permissive application of the Validating Statutes to the
challenge of “local agency” contracts'’:

(a) A local agency may bring an action to
determine the validity of its bonds, warrants,
contracts, obligations or evidences of
indebtedness pursuant to Chapter 9
(commencing with Section 860) of Title 10 of
Part 2 of the Code of Civil Procedure.

(b) A local agency that issues bonds, notes, or
other obligations the proceeds of which are to
be used to purchase, or to make loans evidenced
or secured by, the bonds, warrants, contracts,
obligations, or evidences of indebtedness of
other local agencies, may bring a single action
in the superior court of the county in which that

' It is undipsuted that EI Dorado is a “local agency,” for purposes of
Section 53511. Gov. Code § 53510 (including in its definition of “local
agency,’ “public district”.and *public agency or public authority.”
I%TAOOI 8; Amended Complaint, ] 10,
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local agency is located to determine the validity
of the bonds, warrants, contracts, obligations, or
evidences of indebtedness of the other local
agencies, pursuant to Chapter 9 (commencing
with Section 860) of Title 10 of Part 2 of the
Code of Civil Procedure.

As Section 53511 is a specific provision relating to challenging
public agency contracts like the Agreement, it will prevail over a general
provision like Health and Safety Code section 13806 even where the
general statute 1s broad enough to encompass the subject of the particular
legislation, and even where the statutes appear in different codes. Civ.
Code § 3534; CCP § 1859; RRLH, supra, 222 Cal.App.3d at 1611;
Sacramento, supra, 263 Cal.App.2d at 53. As Section 53511 is permissive
only with respect to a validation action being brought, it cannot be
maintained that there is an absolute 60 day statute of limitations to bar
Appellants.

Consistent with this theme, it is significant that Section 5351 was
amended in 2004 without the Legislature amending or redefining the
limited definition of public agency contracts subject to the Validating
Statutes, originally limited in Ontario v. Superior Court of San Bernardino
County (1970) 2 Cal.3d 335, 343, or excluding Act Fire Protection Districts
from its provisions. Since, this amendment was enacted well after Health
and Safety Code section 13806 was enacted in 1987, it must be presumed

that the Legislature did not so intend, as the Legislature is presumed to be
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aware of existing statutes when enacting new legislation. Shapero v. Fliegel
(1987) 191 Cal.App.3d 842, 847.

A further limitation on the permissive method of challenging the
Agreement is the holding of Kaatz, supra, 143 Cal.App.4th at 42, which
limited the applicability of the term “contracts” in Section 53511 to the
issuance of bonds, warrants or other evidence of indebtedness or a
transaction in which the local agency borrowed funds for a specific
purpose. Accord, California Commerce Casino, Inc. v. Schwarzenegger
(2007) 146 Cal.App.4th 1406, 1430 (“California Commerce Casing™).""

Indeed, Kaatz also noted that Heatth and Safety Code section 13806
applies specifically to the formation (one type of a “‘change of
organization™) of fure districts, one of the categories where Validating
Statutes apply. Kaatz, supra, 143 Cal. App.4th at 38. Accordingly, it is
clear that Health and Safety Code section 13806, applying the Validating
Statutes to District formation (and potentially the other enumerated changes
of organization), cannot apply to the alternative method of entering into an

Agreement to extend government services. Further, although Section 53511

'! Specifically, the Kaarz Court held that “If Government Code section
535€1were construed to authorize validating proceedings for any contract
constituting an obligation and or financial O%Egation of a public agency, its
scope would be unrestricted.” (emphasis added) The Kaatz Court also
noted that the Section 53511 limitation is consistent with the purpose of the
Validating Statutes, which consolidate previous legislation applying
validation actions to specified and limited subjects, typicallg pertaining to
actions testing the validity of: (1) bonds; (2) assessments; (3) assessments
(footnote continued)
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provides that the Validation Statutes may apply to challenge a “contract”,
the Courts have determined such a “contract” challenge is limited to
issuance of bonds, warrants or other evidence of indebtedness.

Here, the Agreement obviously did nor provide for the issuance of
bonds or warrants, but called for Respondents to provide fire protection
services to the Affected Area, outside their jurisdictional boundaries.
2CTAQ0359. Also, the Agreement provided for El Dorado to receive
money and, thus, did not involve any evidence of indebtedness.
Accordingly, under Section 53511 and interpreting authority, the original
Petition (and Amended Petition) did not meet any of the categories required
to permissibly apply its challenge to the Validating Statutes.

2. The Trial Court Incorrectly Ruled Health and
Safety Code Section 13806 Overrides Section
53511

The Tral Court, citing Kaatz, found Section 53511 inapplicable as
Health and Safety Code section 13806 governed the challenge to any action
of Respondents:

As the Court acknowledged in Kaarz v. City of
Seaside, section 13806 expressly provides for
proceedings under the validation statutes to
determine the validity of “‘any action” by the

public agency. (See Kaatz v. City of Seaside
(2006) 143 Cal. App. 4th 13, 41-42

or warrants; or (4) the existence of a §ovemmental district or agency.
Kaatz, supra, 143 Cal.App.4th at 37-38. '
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distinguishing the broad scope of Section 13806
(among other statutes) from the more limited
scope of Government Code section 5351 1). All
of the causes of action alleged In the Petition
seek to determine the "validity” of Respondents
action to approve the Agreement with the Tribe,
and therefore fall within the express terms of
Section 13806.

2CTA00416-00417; Ruling After Hearing on Demurrer, pp. 3-4
(“Demurrer Ruling”). Even though Kaatz notes Health and Safety Code
section 13806 as one of a number of statutes with broad application to any
fire district action:

Moreover, it is clear that the Legislature knows
how to draft language that clearly provides a
broad scope for matters embraced by the
validation statutes. [. .. ] For example, a
number of statutes expressly provide for
proceedings under the validation statutes to
validate any action by the public agency. (See,
e.g., ... 13806....) Likewise, various statutes
refer to the validation statutes to permit
proceedings to determine the validity of any
contract. (citations) And, significantly, some of
the statutes authorizing the testing of “any
contract” by an action brought pursuant to the
validation statutes were enacted before the 1963
enactment of Government Code section 53511.
(cirations)

(Kaatz, supra, 143 Cal.App.4th at 41-42 (alterations added)], this Kaatz
quotation, however, is unpersuasive as: 1) it is dicta; and, 2) it is

contradicted in Kaarz.
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i The Kaatz Court Reference To The Broad
Applicability Is Dicta And Should Be
Disregarded

The difference between the holding of a case and dicta is clear:
The ratio decidendi is the principle or rule
which constitutes the ground of the decision,
and it is this principle or rule which has the
effect of a precedent. [t is therefore necessary 0
read the language of an opinion in the light of
its facts and the issues raised, to determine (a)
which statements of law were necessary to the
decision, and therefore binding precedents, and
(b) which were arguments and general

observations, unnecessary to the decision, i.e,
dicta, with no force as precedents.

Bunch v. Coachella Valley Water Dist. (1989) 214 Cal.App.3d 203, 212.
This Kaatz discussion clearly fits the definition of dicta, as the Court
used the referenced discussion to illustrate examples of how the Legislature
knows how to draft statutes that apply a broad scope for matters embraced
by the Validation Statutes, to justify and juxtapose the Court’s more narrow
interpretation of the term “contracts.” Kaarz, supra, 143 Cal.App.4th at 4 1.-
42. Stated differently, Kaarz cites Health and Safety Code section 13806 as
one example of many broad statutes, and as such is an observation of the
nature of broad statutes versus narrow statutes, unnecessary to the Court’s
actual ratio decidendi for the discussion — namely to limit the Section
53511 definition of contracts. Id, at 42. Thus, the Trial Court erred 1n

replying on Kaatz dicta.
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ii. Even if the Trial Court Referenced Kaartz
Language Is Not Dicta, It Should Be
Disregarded As Conflicting With
Another Kaarz Health and Safety Code
Section 13806 Reference
The Trial Court cited one Kaarz reference to Health and Safety Code
section 13806, but failed to reconcile the other, which directly refutes the
conclusion that Kaarz places Health and Safety Code section 13806 over
Section 53511. The Kaatz Court also discussed Health and Safety Code
section 13806 in the context the purpose of the Validating Statues, and
specifically noted that statutes incorporating the procedures of the
Validating Statutes were interested in determining the validation of (1)
bonds: (2) assessments; or (3) the creation of districts [Kaatz, supra, 143
Cal.App.4th at 38]; and cited Health and Safety Code section 13806 as an
example of a statute governing the creation of a district. /d. at 38, n.33.
This latter interpretation of Health and Safety Code section 13806
applies it to the formation of a district, and not to the over-broad
interpretation urged by the Trial Court. Thus, if the Trial Court’s
interpretation is accepted, the other Kaar; Health and Safety Code section
13806 reference must be accepted; but they both are contradictory, and this
Court would not be required to follow that holding. See, Ball v. Rodgers
(1960) 187 Cal.App. 2d 442, 449 (Courts of Appeal will not follow stare

decisis where it will persist an absurdity or perpetuate a manifest error).

Since no case law has construed Health and Safety Code section 13806
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with respect to challenging the authority for entering into public agency
contracts, the referenced Kaatz Court’s contradictory statements should be
ignored. Because Kaarz does not constitute precedent that Health and
Safety Code section 13806 overrules Section 53511, Section 53511 governs
this matter, and the Trial Court’s ruling thereupon should be overruled.
Accordingly, as the Validating Statutes do not apply to this matter,
the 60 days statute of limitations also do not apply and the Trial Court’s
order sustaining the Demurrer to the Amended Petition on this basis should
be overturned.
B.  Even If The Validation Statutes Apply to the Amended
Petition Filing, Diamond Springs Has Properly Pled
the Doctrine of Equitable Estoppel
The Trial Court erroneously ruled that Appellants failed to
adequately plead facts to establish equitable estoppel, because Diamond
Springs allegedly failed to allege and establish that Respondents had any
duty to inform Diamond Springs of the Agreement or to disclose conflicts
of interest of Respondents’ Counsel. 2CTA00418; Demurrer Ruling, p. 5.
The standard for pleading equitable estoppel dictates otherwise. The
elements of equitable estoppel that must be pled are:
(1) the party to be estopped must be apprised of
the facts; (2) he must intend that his conduct
shall be acted upon, or must so act that the party
asserting the estoppel had a right to believe it
was so intended; (3) the other party must be

ignorant of the true state of facts; and (4) he
must rely upon the conduct to his injury.’
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Honeywell v. Workers' Comp. Appeals Bd. (2005) 35 Cal.4th 24, 37
(“Honeywell’"). Further,:
It is well settled that negligence, that is, careless
and culpable conduct, is as [a] matter of law
equivalent to an intent to deceive and will
satisfy the element of fraud necessary to an
estoppel. Of course, the neglect, to operate as an

estoppel, must be in respect to some duty owing
to the party asserting it.

1d.
1. El Dorado Was Apprised Of The Facts

Appellants have pled facts sufficient to establish that standard. First,
it is a well known truism that an attorney's knowledge is imputed to his
client.. Civ. Code §§ 2230, 2232; Lazzarevich v. Lazzarevich (1952) 39
Cal.2d 48; Stalberg v. Western Title Ins. Co. (1991) 230 Cal.App.3d 1223,
1231. The relevant Amended Petition allegations present facts that the
counsel negotiating on behalf of Respondents for an Agreement against
Appellants’ interests failed to inform or protect the Appellants' interests or
to obtain a waiver therefore: Amended Petition, paragraphs 1, 2(d), 3(c),
23-25, 31-39, and 42-45; ICTAQ0174, ICTAQ0L76, LCTA0G179-00180,
1CTAO00181-00184.

These facts plead the deception of Respondents’ attorney at the time,
who actively concealed the existence of and nature of the contract he was

negotiating for Respondents (while concurrently representing Appellants)-
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one that would provide payment to Respondents for services that are within
the jurisdictional boundaries of the Diamond Springs Service Area and
which services Diamond Springs must legally provide and have provided.
1CTAQO183.

Thus, El Dorado, through their counsel, was apprized of the facts,
that their counsel was actively concealing the fact that El Dorado was
negotiating a contract against Diamond Springs interests and
responsibilities.

2. Respondents Intended That Its Conduct Be
Acted Upon

Appellants have pled that the counsel even requested that he be
allowed to negotiate an agreement with the Tribe on behalf of Respondents
to which Diamond Springs gave approval for as long as Respondents’
Counsel also represented their interests. |CTAO0181; Amended Petition,
19 33-34. By requesting permission to negotiate a agreement, it is
reasonable 1o assume, that Diamond Springs, as his client, would rely on
full disclosure of the impact of the negotiated agreement on Diamond
Springs. Stated differently, why would Diamond Springs separately
investigate a seemingly innocuous agreement when their own attorney had
full knowledge of its impact.

3. Appellants Pled They Were Ignorant Of The

Facts Of The Agreement For Estoppel
Purposes

WO2-WEST:5 AJF140 1426667 1 -37-



The Amended Petition alleges that Appellants did not know that
Respondents’ counsel was negotiating the Agreement or the nature of the
Agreement and did not discover the execution of the Agreement until
January 2009. 1CTAQO181. Additionally, Appellants have pled facts
demonstrating their ignorance of the facts as evidenced by the Amended
Petition allegation that after discovering the nature of the Agreement on
January 9, 2009, Appellants attempted for a number of months to obtain
information from Respondents regarding the Agreement, and only then
filed suit. 1ICTAOO181-00182. Indeed, without knowing the details of the
Agreement, they could not have known that El Dorado lacked the authority
to enter into the Agreement. Thus, Appellants pled the third element of
equitable estoppel.

4. Appellants Pled That They Relied On The
Respondents’ Counsel, Which Led To Their
Forbearance From FKiling a Lawsuit As They
Were Not Informed Of The Nature Of The
Agreement,

Appellants have pled that Respondents’ Counsel requested approval
by Diamond Springs to negotiate a contract on behalf of Respondents with
the Tribe, to which Diamond Springs gave approval for as long as
Respondents’ Counsel also represented their interests. |CTAQO18].
Despite Diamond Springs’ specific direction to represent its interests,

Respondents’ counsel failed to disclose to Appellants the details of the

Agreement negotiated with the Tribe despite its encroachment on
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Appellants’ interests. 1CTAQO181; Amended Petition, 34. Thus, relying
on Respondents’ counsel, which also represented Appellants; it was not
until January 9, 2009, that Appellants first became aware that Respondents
had executed the Agreement. 1CTAQ0181; Amended Petition, 35.
Appeilants then diligently inquired from Respondents to discover how their
rights were affected. ICTAOO181; Amended Petition, 36. Thereafter, on
March 13, 2009, after seeking information from Respondents regarding the
Agreement, Appellants formally demanded that the El Dorado Board, void
the Agreement. |CTAQOL81. Finally, Appellants have pled that after
receiving no response to their formal demand to Respondents to unwind the
Agreement, filed this suit, approximately one month after the formal
demand was made. 1CTA00182.

This pled factual background depicts how Diamond Springs relied
upon the Counsel to represent its interests, while being mislead by him, and
through him, by El Dorado. This misrepresentation is clear by the efforts
Appellants took to investigate the impacts of the Agreement to Diamond
Springs when it discovered the content of the Agreement, and filed a
lawsuit only one month after a formal demand to Respondents to unwind
the Agreement. The decisive action that Appellants took to protect their
interests once they discovered the harm, of seeking information from El
Dorado and formally demanding the Agreement be voided, demonstrates

that it was Respondents’ Counsel’s deception that prevented the Appellants
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from taking earlier action, Thus, Appellants sufficiently pled the fourth
element of equitable estoppel.

C.  The Tribe Is Not An Indispensable Party To The
Litigation

Although unnecessary to its decision, the Trial Court nevertheless
opined that the Amended Petition would be barred by Appellants’ failure to
join the Tribe as an indispensable party to the litigation, as it erroneously
found “no reason™ to depart from the ‘deeply imbedded’ principle that a
party to a contract is an indispensable party to a suit to set aside that
contract.” 2CTA(00404; Demurrer Ruling, p. 5. In fact, there is a good
reason - the “public right” exception to dismissing a case for inability to
join a party to a contract. This matter implicates a “public right.”

1. This Court Should Adjudicate Whether The
Tribe Is An Indispensable Party As It Is An
Important Issue Which May Result In Further
Litigation, And Is Of Public Interest

i. Because Dismissing The Lawsuit For

Failure To Join The Tribe Would Place
Respondents Above The Law, And Would
Permanently Impair The Logical And
Efficient Extension Of Local Services,
The Court Should Adjudicate This
Matter.

Although the Courts of Appeal generally do not review issues that

the Trial Court found unnecessary to disposition of the matter [Palermo v.

Stockion Theatres, Inc. (1948) 32 Cal.2d 33, 65] the Courts of Appeal may
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address such issues that are "of great importance to the parties which may
serve to avoid future lttigation when the issue presented is one of
continuing public interest and is likely to recur." Keitel v. Heubel (2002)
103 Cal.App.4th 324, 332 (citing text).

There are important public rights involved with this matter, whether
Respondents can unilaterally enter into an Agreement to extend fire
protection services outside its exiting jurisdictional boundaries, without
legal authorization. Such an agreement would abrogate the rights of
Appellants to provide those same fire protection services they are legally
required to provide {ICTAO00183; Amended Petition, 43] and would
permanently impair the logical and efficient extension of local services,
which is the purpose of LAFCOs. Gov. Code § 56001.

The purported ability of a public entity to enter into an unauthorized
agreement and avoid judicial review simply by contracting with a federally
recognized Indian Tribe is a matter of public interest and is likely to reoccur
as cash strapped public entities look for further revenue streams, as
providing contract fire protection services. If this matter were to be
remanded back to the Trial Court, the Trial Court has already indicated it
will dismiss the action for failure to join the Tribe so in the interest of
judicial economy the issue of joinder of the Tribe should be reviewed and

resolved.
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Addressing the issue of the failure to join the Tribe is directly related
to deciding the precedential value of People ex rel, Lungren v. Community
Redevelopment Agency (1997) 56 Cal. App.4th 868 (“Lungren™), which
provides an exception from the general rule that parties to a contract are
necessarily indispensable parties, where a public right is implicated. The
Trial Court incorrectly ruled that this exception was limited to in rem cases.

iil. Lungren Upholds That California Courts
Have The Authority To Adjudicate
Challenges To Contracts With Tribes'?

Lungren, supra, confirms the authority to adjudicate the litigation
without the Tribe. In Lungren, the State Attorney General sought review of
a trial court order dismissing a claim against defendant community
redevelopment agency. Defendant contended that dismissal was required
because an Indian tribe, which defendant claimed to be an indispensable
party, was immune to suit under sovereign immunity and could not be
joined under CCP section 389 (“Section 389”), the law governing
compulsory joinder.

The Court of Appeal found that the dismissal was an abuse of

discretion. The court noted that while the lower court could not exercise

jurisdiction over the tribe, it had jurisdiction over other parties and power to

'2 Although the Trial Court did not address the issue of Tribal Sovereign
Immunity, Appellants address it here, as the Court of Appeal authority to
rule despite the Sovereign Immunity is necessary to establish that the Tribe
(footnote continued)
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enter judgment affecting their interests. Relying on Section 389, the
Lungren Court held that a balancing of competing interests was needed,;
that complete relief could be accorded among existing parties; that the
tribe's interests were adequately protected by defendant; tﬁat there was little
risk either of inconsistent obligations or resulting prejudice; that a fully
adequate judgment could be rendered in the tribe’s absence; and that if the
case was dismissed, plaintiff had no other remedy and would be foreclosed
from raising important public issues. Lungren, supra, 56 Cal. App.4™ at
§76-885.

The Lungren Court clarified that under Section 389:

failure to join a party who may be regarded as

'indispensable’ is not, under section 389, a

j[uris ictional defect in the technical sense. . . .
t is for discretionary and equitable reasons, not

for any want of jurisdiction, that the court may

decline to proceed without the absent party.
Id. at, 875-876.

(a)  The Tribe Is Not A Necessary Party
Under Section 389(a)

Section 389(a) provides that:

(a) A person who is subject to service of
process and whose joinder will not deprive the
court of jurisdiction over the subject matter of
the action shall be joined as a party in the action
if (1) in his absence complete relief cannot be
accorded among those already parties or (2) he
claims an interest relating to the subject of the
action and is so situated that the disposition of
the action in his absence may (i) as a practical
matter impair or impede his ability to protect

need not bejoinéd, Appellants also anticipate Respondents will raise the
issue consistent with their Trial Court arguments. 2CTAC0390-00391.
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that interest or (ii) leave any of the persons
already parties subject to a substantial risk of
incurring double, multiple, or otherwise
inconsistent obligations by reason of his
claimed interest. If he has not been so joined,
the court shail order that he be made a party.

Here, under Section 389(a)(1), adjudicating this action would give
complete resolution to the already existing parties (which Lungren found
sufficient to continue without joining the tribe in that matter). A
determination that Respondents had the authority to enter into the
Agreement would allow the Agreement to be performed as Respondents
wish; a determination that Respondents lacked the power would void the
Agreement as Appellants seek.

Under Section 389(a)(2)(i), the absence of the Tribe from this action
will not, as a practical matter, impair or impede the Tribe's ability to protect
its interests as this matter challenges the legality of Respondents
contracting to provide fire protection services outside its SCI and service
area within the boundaries of another fire protection district—Diamond
Springs. No actions of the Tribe are challenged. 1CTAQ0178; Amended
Petition, § 14. The Tribe's ability to protect its own interests in this matter
would be limited to arguing that Respondents’ actions were authorized by
California law. Thus, although the Tribe and Respondents’ interests under
the Agreement are not identical, the Tribe's object in the present litigation--

establishing that Respondents acted lawfully in entering into the
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Agreement--would duplicate that of Respondents and would be adequately
represented by Respondents in this litigation.

As noted, Lungren provides an exception to the general authority the
Trial Court cited [2CTAQ0419] -- that any party to a contract is considered
a necessary party holding that where “a ruling in the present case . . .
would primarily address the scope of the Agency's authority and only
incidentally would adjudicate the interests of the Tribe in the contract. . ..
[a]t the threshold, tribal immunity does not extend to barring suit against a
third, non-immune party solely because the effect of a judgment against the

third party will be felt by the tribe.” Lungren, supra, 56 Cal. App.4th at
879. The Lungren Court distinguished cases where the purpose of the
lawsuit was to frustrate the purposes of the tribe, as opposed to a challenge
to the other party’s authority to enter into an agreement with the tribe.

The Amended Petition allegations demonstrate that the Appellants
do not bring this suit to frustrate the Tribe's ability to receive fire and life
safety services, but instead challenge Respondents’ lack of authority to
enter into the Agreement in the first instance. 1ICTAQ0178; Amended
Petition,  14. Indeed, should Appellants’ litigation be successful,
Appellants have pled that they are required to provide fire protection

services in the Affected Area, and do so. 1CTA 00187; Amended Petition,
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9 43. Thus, under Lungren, the Tribe is not automatically a necessary
party, where the action challenges Respondents’ authority."

(b)  EvenIf the Tribe Is A Necessary Party,
It Is Not An Indispensable Party Under
Section 389(b)

Section 389(b) sets forth:

(b) If a person as described in paragraph (1) or
(2) of subdivision (a) cannot be made a party,
the court shall determine whether in equity and
good conscience the action should proceed
among the parties before it, or should be
dismissed without grejudice, the absent person
being thus regarded as indispensable. The
factors to be considered by the court include:
(1) to what extent a judgment rendered in the
person’s absence might be prejudicial to him or
those already parties; (2) the extent to which, by
protective provisions in the judgment, by the
shaping of relief, or other measures, the
prejudice can be lessened or avoided, (3)
whether a judgment rendered in the person's
absence will be adequate; (4) whether the
plaintiff or cross-complatnant will have an
adequate remedy if the action is dismissed for
nonjoinder.

With respect to Section 389(b)(1), Lungren recognizes a “public
right” exception to dismissing a case for inability to join a party to a
contract, where “the public right [is] vindicated by restraining the unlawful

actions of the defendant even though the restraint prevent[s] his

" Lungren also addressed Section 389(a)(2)ii). Lungren, supra, 56
Cal.App.4th at 879, fn. 7. Here like Lungren the Tribe will not be subject
to inconsistent obligations, because should the Agreement be voided as
having exceeded the authority of Respondents, Respondents would have a
defense of legal impossibility to any action brought by the Tribe to enforce
the Agreement. Indeed, practically, as is evident from the Amended
Petition allegations, any action to enforce the Agreement would be unlikely

because the Tribe could simply obtain fire protection services from
(footnote continued)
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performance of the contracts.[citation]” and where the “decision did not
adjudicate the rights of the parties not before the court.” Lungren, supra, 56
Cal.App.4th at 882. Lungren found a public right in the State providing
some review of an unlawful contract, even if the party not joined had
interests in the matter that may be prejudiced. /d.

In this matter, there are important public nghts to be adjudicated
with respect to, as previously stated, the unlawful actions of Respondents,
which would allow Respondents to perform an Agreement without legal
authorization. There is no Record eviden;ce that Appellants will not

continue to effectively provide fire and life safety services to the Affected

Area that they are legally required to provide, e.g. there is absolutely no
claim that Appellants have or would inadequately provide fire protection
services to the Affected Area. Any prejudice the Tribe might face for
payments already submitted to Respondents under the Agreement does not
outweigh the public right exemption. See, Lungren, supra, 56 Cal.App.4th
at 881-882.

Further, like Lungren [see, Lungren, supra, 56 Cal.App.4th at 883],
here a judgment rendered without the Tribe would be completely adequate.
§ 389(b)(3). The only real issue to be considered by the Trial Court is

whether Respondents had the power to enter into the Agreement. The

Appellants, who are legally obligated to provide such services. and have
(footnote continued)
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presence of the Tribe does not have any direct impact on resolution of that
legal issue, as it cannot grant El Dorado that power.

If this lawsuit is dismissed for failure to join the Tribe, Appellants
are left without a remedy, impermissible under applicable law. § 389(b)(4);
see also, Civ. Code § 3523 (“For every wrong there is a remedy.”).
Appellants have the right and obligation to provide fire protection services
to the Affected Area, and to accrue any funds generated by providing those
services. If left without a remedy, Respondents’ illegal usurpation of
Appellants’ rights harms the funds available to Appellants and establishes a
situation where it is required to also respond to emergency calls that are in
the Affected Area, but only Respondents will be paid for the response.

Accordingly, as not every party 10 a contract is a necessary and
indispensable party, like in Lungren, this Court should rule that the Tribe is
neither a necessary or indispensable party.

2. The Lungren Exception Is Not Limited to In
Rem Validation Cases

The Trial Court opined that the only cases departing from the
principle that a party to a contract is an indispensable party to a suit to set
aside that contract are in rem validation cases, and cited Lungren, and
Planning & Conservation League v. Dept. of Water Resources (2000) 83

Ca].App.4th 892, 920 (“Planning & Conservation League™).

done in the past. Amended Petition, q 43.
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Planning & Conservation League did involve an in rem validation
action.. Planning & Conservation League involved two citizens groups and
a public agency’s mandate and validation challenges to revisions to long-
term contracts governing the supply of water under the State Water Project.
Id., ar 897-898. The Trial Court dismissed the validation actions for failure
to serve all the individual water supply contractors. [d., ar 903. Planning
& Conservarion League reversed the dismissal of the validation actions on
the premise that in a validation proceeding, there are no indispensable
parties beyond the public agency whose action is challenged:

The question thus posed is what impact does the

failure to personally serve the water contractors
have on the viability of the validation action?

Defendants contend that these contractors are
indispensable parties within the meaning of
section 389 of the Code of Civil Procedure,
even though a validation proceeding is an action
in rem. Emphasizing the in rem nature of the
validation proceeding, plaintiffs contend there
are no indispensable parties beyond the public
agency whose action is challenged. We agree.

Id., at 924-925. There, the Court’s analysis was clearly rooted in the nature
of validation actions, in that it found that since the Validation Statutes
establish notice procedures, if those procedures are met, jurisdiction 1s
established over the res, and the public agency whose action is challenged
is the only indispensable party /[d.

Lungren, however, relies upon a different premise-the “public right”

exception [See, supra.882] to the general rule that all parties to a contract
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are indispensable parties based on a policy recognized by the United States
Supreme Court and followed by the federal Court of Appeals for the Ninth
Circuit: " 'the public right [is] vindicated by restraining the unlawful
actions of the defendant even though the restraint prevent[s] his
performance of the contracts.™ Lungren, supra, 56 Cal.App.4th at 8§81-882
Nowhere does Lungren discuss validation actions, nor did Planning
& Conservation League reference Lungren. The issue in Lungren was to
allow State Court’s some review over the authority of a public agency to
enter into a contract with a tribe. Lungren, supra, 56 Cal App 4™ at 878-
879. This interest was sufficient to warrant the referenced exception,
Indeed, the Lungren Court pointed out that “At the threshold, tribal
immunity does not extend to barring suit against a third, non-immune party
solely because the effect of a judgment against the third party will be felt by
the tribe.” Id., at 879 (citing Wichita and Affiliated Tribes of Oklahoma v.
Hodel, (1986), 788 F.2d 765,. 771.)'" Lungren affirmed a preexisting
exception to the non-joinder rules, and did not rely the nature of a
validation action. Lungren prevents the unacceptable premise that a

California public agency may be exempted from the laws governing its own

"It should be noted that at the Trial Court, Respondents argued that
Lungren was an outlier; the policy which it sets forth is not followed by any
other cases, and thus should be disregarded. 2CTA00387-00389 They are
wrong. Asthe Lungren Court noted, it was based on a policy recognized
bty the U.S. Supreme Court as far back as 1940, and followed more recently
(footnote continued)
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contracting authority as long as it contracts with an Indian tribe. Since the
public has a significant interest in ensuring its public agencies follow the
law, this is a public right and Lungren should control here.
D. As A Matter Of Law, El Dorado Cannot Extend Its
Services Outside Its Existing Jurisdictional Boundaries
Without LAFCO Approval.

Appellants respectfully request this Court find that El Dorado cannot
extend its fire protection services outside its jurisdictional boundaries
without prior LAFCO approval to avoid future litigation and because it is
an issue of continuing public interest and is likely to recur. Keitel, supra,
103 Cal.App.4th at 332.

As a matter of law, El Dorado unlawfully entered into the
Agreement to extend its services outside its jurisdictional boundaries
because it did not receive written approval from LAFCO and, thus, the
Agreement is void. See Modesto, supra, 309 F.Supp.2nd at 1166. This
conclusion is consistent with Modesto, which provided that a matter of law
a district cannot extend its services outside its jurisdictional boundaries
because it failed to comply with the Section 56133 requirements, the

enabling legislation to extend the district services. /d. at 1166.

in the Ninth Circuit in 1988. Lungren thus confirms long standing policy
and it not an outlying case.
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Specifically, Modesto provided that a district unlawfully extended its
services outside its jurisdictional boundaries because it did not meet the
limited authorizations and exceptions found in Section 56133. [d. The
court reviewed applicable authorizations and exceptions and noted that
Subsection (b) of section 56133 “applies only where a district attempts to
expand ‘within [that district’s] sphere of influence in anticipation of a later
change of organization’. . .” Modesto, supra, 309 F.Supp.2nd at 1168.

The Court further noted that Subsection {c) of section 56133:

applies only where a district expands in response to an ‘existing or

impending threat to public health or safety’ and even then only
where proper ‘documentation’ and notice are provided.

ld. citing 56133 (c).

Because Modesto found that none of the Section 56133 limited
authorizations or exceptions applied to the irrigation district’s conduct, the
court concluded that:

(the district] possesses neither the legal right nor the LAFCO

permission to expand its services into [the City of Pittsburg]

unilaterally, thereby contravening controlling state law and
attempting to derive income without attendant ‘legai right’ . . .[the
district’s] conduct was unlawful by its own terms

id. at 1170.

Here, like Modesto, Section 56133 subsection (b) does not excuse El
Dorado’s unauthorized expansion of its fire protection services into the

Affected Area because El Dorado through the Agreement is providing

services outside its “sphere of influence.” See Modesto, supra, 309 F.Supp.
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at 1168. The Agreement states that El Dorado will provide fire protection
services to the Affected Area, which area is outside its “sphere of
influence” and entirely within the existing boundaries of the Diamond
Springs Service Area.

Nor does Section 56133 subsection (c¢) excuse El Dorado’s
unauthorized expansion of its fire protection services into the Affected Area
because it did not extend its fire protection services outside its sphere of
influence to respond to “‘an existing or impending threat to the public
health or safety of the residents of the affected territory. . .." Even if El
Dorado had extended outside its sphere of influence to respond to such a
threat, El Dorado was also required to prove that it responded to that type
of threat by providing LAFCO “with documentation of a threat to the health
and safety of the public or the affected residents™ and was also required to
demonstrate that LAFCO “has notified any alternative service provider . .
.that has filed a map and statement of its service capabilities with
(LAFCO).” Id. Nowhere in the Administrative Record does it provide that
El Dorado met these requirements.

Finally, Section 56133 subsection {e) does not excuse El Dorado’s
unauthorized expansion of its fire protection services into the Affected Area
because the series of exceptions listed in Subsection {e) are inapplicable in
this case. The exceptions of Subjection (¢) only apply to contracts or

agreements involving solely public agencies; contracts for the transfer of
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nonpotable or nontreated water; contracts or agreements solely involving
the provision of surplus water to agricultural lands and facilities; and local
publicly owned electric utilities. See /d. The Agreement here does not
involve any of these types of matters. Accordingly, even if El Dorado had
requested LAFCO approval for its expansion into the Affected Area,
LAFCO would have likely denied its approval because the Agreement to
extend El Dorado’s fire protection services outside its existing boundaries
does not meet any of the limited authorizations and exceptions found in
Section 56133. For this reason, El Dorado likely ignored the CKH
requirements.

Because the Administrative Record does not demonstrate that E)
Dorado met a Section 56133 limited authorization or exception and
received LAFCQO approval prior to entering into the Agreement, El Dorado
unlawfully entered into the Agreement to extend its fire protection services
outside its jurisdictional boundaries and within Diamond Springs’
jurisdictional boundaries. Accordingly, Respondents lacked the authority
to enter into the Agreement as a matter of law.

This issue is one of continued public interest, and is likely to be
litigated in the future as local agencies continue to look for additional
revenue streams in a continued Statewide recession and diminishing local
government revenues. Accordingly, the Courts of Appeal should clarify for

all local entities that CKH, not individual agreements, govern the extension
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of local government services outside their existing jurtsdictional
boundaries.
V.  CONCLUSION

The Trial Court’s Judgment of Dismissal following its Order
Sustaining the Demurer to Appellants’ Amended Petition should be
reversed, with an order to allow the Amended Petition to be heard on its
merits as: (1) Respondents lacked the legal authority to enter into the

Agreement in the first instance; and (2) the Tribe need not be joined.

Dated: October 26, 2010
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LEXSEE 309 F.SUPP.2D 1156

MODESTO IRRIGATION DISTRICT, Plaintiff, v. PACIFIC GAS AND
ELECTRIC COMPANY, Defendant.

No. C-98-3009 MHP

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
CALIFORNIA

309 F. Supp. 2d 1156, 2004 U.S. Dist. LEXIS 4225, 2004-1 Trade Cas. (CCH) P74,359
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SUBSEQUENT HISTORY: Affirmed by Modesto Irri-
gation Dist. v. PG&E Co., 2005 US. App. LEXIS 27558
(9th Cir. Cal.. Dec. 12, 2005)

PRIOR HISTORY: Modesto Irrigation Dist. v. Pac.
Gas & Elec. Co., 54 Fed. Appx. 832, 2002 U.S. App.
LEXIS 25172 (2002}

DISPOSITION:  [**1] Defendant’s motion for sum-
mary judgment GRANTED.

COUNSEL: For MODESTO IRRIGATION DISTRICT,
Plaintiff: Maxwell M. Blecher, Donald R. Pepperman,
Blecher & Collins, P.C., Los Angeles, CA.

For MODESTO IRRIGATION DISTRICT, Plaintiff:
Scott T. Steffen, Modesto Imrigation Dist, Modesto, CA.

For PACIFIC GAS & ELECTRIC COMPANY, defen-
dant: Marie L. Fiala, Kirk G. Wemer, M. Fehrenbacher
Claire, Heller Ehrman White & McAuliffe, Chifford I.
Gleicher, Pacific Gas And Electric Company, San Fran-
cisco, CA,

JUDGES: MARILYN HALL PATEL, Chief Judge,
United States District Court, Northern District of Cali-
fornia. !

OPINION BY: MARILYN HALL PATEL

OPINION

[*1158) MEMORANDUM AND ORDER

Motion {for Summary Judgment

On August 3, 1998, plaintiff Modesto Imigation Dis-
trict ("MID") filed a complaint in this court against de-
fendant Pacific Gas and Electric Company ("PG&E").
In pertinent part, MID's complaint alleges that PG&E
violated the Sherman Act, 15 US.C. §§ 1.2, and related
provisions of state [aw when il attempted to prevent MID
from offering electric services in Piusburg, California.
On February 2, 1999, this court dismissed MID's clams
under Federal Rule of Civil Procedure 12(b)(6) [**2] ,
granting MID leave 1o amend. See Muodesro Irrigation
Dist. v. Pacific Gas & Elec. Co., 1999 U.S. Dist. LEXIS
14844, No. C 98-3009 MHP, slip op. ai 12-13 (N.D. Cal.
1999). M1D filed its first amended complaint on March
4, 1999, and this court again dismissed the action under
Federal Rule of Civil Procedure 12(bj(6). See Modesto
Irrigation Dist. v. Pacific Gas & Elec. Co., 61 F. Supp.
2d 1058 (N.D. Cal. {9%9) (dcnying leave to amend). In
an unpublished disposition, the Ninth Circuit reversed.
Modesto Irrigation Dist. v. Pacific Gas & Elec. Co., 54
Fed. Appx. 882 (9th Cir. 2002).

1 MID's complaint also identified Dynergyv
Power Services, Inc. ("Dynergy") as a defendant.
Dynergy is the successor to Destec Power Ser-
vices, Inc.. a significant player in MID's altempt
to grow into Pittsburg, California. MID has since
settled its claims against Dynergy. For simplic-
ity's sake, the court will refer to the company as
"Dynergy" throughout this order.

Two weeks after the (**3] Ninth Circuit entered its
decision, MID filed a second amended complaint io this
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courl. The parties subsequently agreed that resolution of
PG&E's eleventh affirmative defense (viz., that MID
failed to comply with particular provisions of California
law, thus eliminating the prospect of cognizable antitrust
injury) might dispose of the action in its entirety; the
parties also agreed that a summary judgment motion re-
gardmg PG&E's eleventh affirmative defense could be
adequately bricfed on stipulated facts and counsidered
without additional discovery. Now bcfore the court is
PG&E's motion for summary adjudication of its eleventh
affirmative defense. The court has considered the parties
arguments fully, and for the reasons set forth below, the
court rules as follows.

BACKGROUND?

2 Unless otherwise noted, all facts in this section
have been culied from the parties' moving papers.

Pacific Gas & Eleciric Company. a Califormia corpo-
ration, is authorized by the California Public Utilities
Commission (PUC) {**4] 10 provide electric services to
certain parts of California. * See Second Am. Compl., PP
3-12 {noting, inter aliq, \hat PG&E is the predomunale
wholesaler and retailer of eleciric power in Northern and
Central California, controlling most of the related facili-
ties). An investor-owned ulility ("IOU"), PG&E owns
and operates facilities for the generalion, transmission,
and distnibution of eleciric power throughout [*1159]
much of Northern and Ceatral Califormia, including, no-
lably, the City of Pitisburg. See Request for Judicial No-
tice, Exh. 8 at p. 3. As an OV, PG&E is required to ob-
tain a Certificate of Public Utilities Convenience and
Necessity ("CPUCN") from PUC before it may develop
or extend electricity-related facilities in specific service
territories. See Cal. Pub. Util. Code § 1001; see gener-
ally Greyhound Lines, Inc. v. Pub. Ulilities Comm'n, 68
Cal. 2d 406, 412, 67 Cal. Rptr. 97. 438 P.2d 801 & n.3,
(1968) (noting that lhis certificalion process prevents
waste of resources and protects IOUs against improper
conapetition), During the period at issue in this litigation,
PG&E held a CPUCN that permitted it to distribute elec-
tricity to [**S] all residents of Pittburg, California. See
Stip. of Facts, P 8. All residential and commercial resi-
dents of Pittsburg wishing to receive electric services
did, in fact, receive electric services from PG&E. See id.
at P 7. Praxair, loc., @ manufacturer of industrial gases
and a large consumer of electric power, is located in
Piitsburg; like all other Pitisburg residents, Praxair re-
cetves its electric services from PG&E. Id. at P 5.

3 Itis perhaps a bit of an oversimplification Lo
say that PG&E merely provides electric distribu-
tion services. PG&E, to be precise, sells and de-
livers electric power lo both "retail” and "whele-
sale™ cusiomers, the latier under a sysiem referred

to as "whecling." The distinction between "retail"
and "wholesale" services is important to under-
standing the conlours of PG&E's relationship
with Dynergy and the type of service MLD hoped
to offer Praxair, but if is not central 1o resolution
of the motion before the court. The court will
thus leave the distinction mostly unelaborated.

{**6] Modesto Irrigation District is a state-
recognized irvigation district organized pursuant Lo Cali-
fornia Irrigation District Law. See Cal. Water Code §§
20500, et seq. Among its ulilily-related ventures, MID
owns and operates facilities for the generation, transmis-
sion, and distribution of electric power in a portion of
Stanislaus County, California. As its name suggests,
MID is a "district" under Califomnia law, see Cal. Gov'
Code § 56036 (defining "district™ as an "agency of the
state ... for the local performance of governmental or
proprietary functions within limited boundaries ..."); as
such, MiD is an entity of limited powers, and it has spe-
cifically circumscribed geographic and "sphere of influ-
ence" * boundaries. See Siip. of Facls, PP 9 & 12, * No
part of Contra Costa County, California--in which Pins-
burg sits--falls within MID's existing service area or
"sphere of influence." 1d. at P 15.

4 Section 56076 defines "sphere of influence” as
a "plan for the probable physical boundaries and
service area of a local agency ..." Cal Gov't
Code § 56076 (empbasis added). In this sense, a
"sphere of influencc" is a prospectlive measure,
charting what a cily's or a district’s boundaries
might be at some future point. 1d. A district’s
"sphere of influence™ is not necessanly coexten-
sive with its existing service area.
[**7]

5 Within MID's current boundaries sits the area
between the San Joaquin River on tbe east, the
Tuolumne River on the north, and the Stanislaus
River on the south. [d.

1. The Contracts and MID's Plan

in 1994, PG&E cntered a Control Area and Trans-
mission Service Agreement with Dynergy Power Ser-
vices, Inc., a power marketer and a wholesaler of elec-
tricity. See Stip. of Facts, P 16; Mayer Decl., Exh. B.
Approved by the Federal Energy Regulatory Commis-
sion ("FERC"), * the agreement permitted Dynergy to use
PG&E's transmission lines for wholesale electricity cus-
tomers, but il did not authorize Dynergy to serve any of
PG&E's retail (or "end-user") customers. Id. 7 In early
1996-at a time roughly conlemporaneous with a legisla-
tive effort to revamp Califorua’s {*1160] retail eleciric-
ity industry--MID and Dynergy developed a complicated
business plan to provide electric distribution service to
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one or more retail customers in Pitishurg. Id. at P |. The
plan involved a series of contracts between MID, the
Ciuty of Pittsburg, Dynergy, and others; * and it depended
on MID's acquisition [**8] of a Praxair substation,
through which MID hoped (o distribute power (at a retail
rate) to Praxair itself. See id. at PP 17-19; see also Sec-
ond Am. Compl., PP 15-18 (noting that a "substation” 15
a facility that receives hygh-voltage clectric power, con-
verting that power into lower, usable voltages for distri-
bution to consumers), Mayer Decl., P 9 (1dentifying the
"Linde" substation as the one targeted--and as one of
muliiple Praxair sites); id. at Exhs. C & D (Permission
Agreement and Equipment Sales Agreement). ®

6 Consistent with the Federal Power Act, see 16
US.C. § 824d(c). the Dynergy--PG&E agreement
was submitied to FERC for approval. The agree-
ment became effective on April 14, 1995, making
Dynergy and PG&E competitors in the wholesale
power market, nol in the retail onc.

7 The relevant portion of the agreement reads:

[Dynergy] may not use service
under this Agreement to sell clec-
tricity to a retail customer located
within the PG&E utility service
territory. [Dynergy] may not des-
ignate retail loads within PG&E's
utility service territory as Transac-
tion Points nor may [Dynergy]
schedule to any relail loads within
PG&E's service territory as [Dyn-
ergy] Loads.

See Stip. of Facts, Exh. C.

[**9]
8 These contracts and agreements included a
Permission Agreement with Pittsburg allowing
MID to utilize City rights of way in the provision
of retail electric services, an Equipment Sales
Agrcement with Praxair, and a Power Sales
Agreement with Dynergy. See Stip. of Facts, PP
17-19: Mayer Decl., Exhs. C-D. Most segmenlts
of these agreements are inapposite 10 the court's
consideration of (his motion, and they need not be
elaborated in detail here.
9  Under the permission agreement between
MID and Pittsburg, approximately one-half of the
Praxair substation’s capacity would have been
devoted to Praxair itself: the remaining portion
was supposedly to be distributed among to-be-
acquired commercial and residential accounts in
Pittsburg, all of which PG&E then held.

With these eomplex contractual arrangements in
place, Dynergy and MID asked PG&E to enter an "inter-

connection agreement" which would require PG&E to
comumence delivery of power 10 the Praxair substation.
See Second Am. Compl.,, P 24; see also First Am.
Compl. (alleging that PG&E had agreed to 2 similar
agreement--with {**10] Dynergy--regarding provision
of service and resale opportunities in the Port of Oak-
land). PG&E refused. Id.

II. FERC Petitions and the Statutory Framework

A round of petitions 10 FERC followed. PG&E filed
the first petition with FERC, alleging, inter alia, that
MID's plan with Dynergy constituted a "sham wholesale”
transaetion designed (0 allow MID 10 select (and to
serve) only those retail customers that would be particu-
larly profitable to MID. Sce, e.g., Req. for Judicial No-
tice, Exhs. 3 & 6. ™ Both Dynergy and MID opposed
PG&E's petition, and MID laler hied its own application
with FERC, asking 1that PG&E be compelled to intercon-
nect the Praxair substation. Se¢ id. at Exhs. 4 & 5. PUC
later intervened on PG&E's behalf, concumring with
PG&E that MID's business plan contravened the terms of
applicable California law, particularly the Corfese-Knox
.L.”ca! Government Reorganization Act. See id. at Exh. 6.

10  Dynergy also sought to compel arbitration
under its agreement with PG&E. PG&E filed suit
in federal court to enjoin any arbitration proceed-
ings, though no order issued. The two have since
settled their portion of the dispute.
[**11]

11 Afier PUC sought to inlervene in the FERC
proceeding, MID stayed its interconnection re-
quest; to the court’s knowledge. it has yet to reac-
tivate that request.

The Cortese-Knox Local Government Recorganiza-
tion Act, see Cal. Gov't Code §§ 56000, et seq, ("the
Act™), Yis a detailed [*1161] statutory scheme govern-
ing, inter alia, control of urban sprawl. See, e.g., City of
Shasta Lake v. County of Shasta, 75 Cal. App. dth 1. 6,
88 Cal. Rptr. 2d 863 (Cal. App. 1999). To facilitate local
resource management, lhe Act conternplates the creation
of local agency formation commissions ("LAFCOs") ¥ in
cach county of California, see Cal. Gov't Code § 56325,
and il empowers LAFCOs to make decisions on a vanery
of urban planning issues. See, e.g., id. at §§ 5600/ (not-
ing that LAFCOs are "single multipurpose governmental
agencies™ charged with controlling "the process of mu-
nicipality expansion™), 56375, 56021. Decisions regard-
ing the scope and potential extension of ulility services
(e.g., electnc services), for example, fall within a county
[**12] LAFCO's purview. See Cal. Gov! Code §§
56133, 56375, see also Tillie Lewis Foods, Inc. v. City of
Pinsburg, 52 Cal. App. 3d 983, 995, 124 Cal. Rpir. 698
{Cal. App. 1973).
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12 Effective January 1, 2001, the Cortese-Knox-
Herizberg Local Government Reorganization Act
rcplaced the 1985 Cortese-Knox Act. The new
law is not retroactive; as a result, it is not appli-
cable to this aclion. See County of Fresno v.
Malaga County Water Dist., {00 Cal. App. 4tk
937, 939, 123 Cal. Rptr. 2d 239 (Cal. App. 2002).
13 LAFCOs typically consists of five members,
two selected by the relevant county, two selected
by the germane cities, and one selected by the
other four ncrabers. See Cal. Govt Code §
36325,

Many of the Act's provisions delineate LAFCO and
utility-provider rights and obligations. Id. Secrion 56133
of the dct, for example, discusses where and when a ¢ity
or district may expand the electric services it provides:

A city or district [**13] may provide
new or extended services by contract or
agreement  outside {13 jurisdictional
boundaries only if it first requests and re-
ceives  writlen approval from  the
[LAFCO] in the affected county.

Cal. Gov't Code § 56133(a). Subsections (b) and (¢) of
section 56133 posit the limited contexts in which a
LAFCO may authorize a city or district to provide new
or extended services outside its jurisdictional boundaries:
Subsection (b) allows such authorization only where the
desired extension would falt "within [a district's] sphere
of influence in anticipation of a later change of organiza-
tion"; subsection (c) permuits such authorization where
the refevant extension is intended "to respond to an exist-
ing or impending threat to the public bealth or safety of
the residents of the affected territory .." Id. al §
56133(b)-(c) (adding, for subsection (c), that the entity
applying for the contract must provide "documentation
of a threat to the health and safety of the public or the
atfected residents” and ensure thal th¢ committee has
notified "any alternate service provider ... that has filed a
map and a stalement of its service capabilities with
[**14) the commission”). Suhseciion (¢) of section
56133 denotes a handful of contexts in which the man-
dates of section 56133 do nol control ex ante.

When MID attempted tlo distribute electricity to
Contra Costa County (that is, to Pittsburg), it did not
request or receive approval from Contra Costa County's
LAFCO. Sce Stip. of Facts, PP 22-23. [nstead, MID be-
licved that secrion 56133 did not apply 1o its electricity-
distribution activities at all, so LAFCO preapproval was
neither required nor sought. 1d. at P 24. The validity of
MID's interpretation of section 56133 is the legal ques-
tion at the core of this action.

{I1. Procedural Posture and Analogous Litigation

An identical legal question--based on an identical
MID theory--spurred a brief round of state court litiga-
tion, albeit on minimally different facts. See PG&E v.
MID, Stanislaus County Superior Court, No. 227034. In
the late 1990s, MID expanded (*1162] its electnicity-
distribution services into the so-called "Four Cities Area"
of California. " MID did so without secking or securing
LAFCO preapproval. fn fact, MID expanded into the
Four Cities Area withoul complying with any of the
terms of section 56133, growing [**15] oulside its es-
1ablished "sphere of influence” boundaries into an area
aiready served by PG&E--precisely fike the move into
Pittsburg.

14 The "four cities” are Ripon, Esealon, Oak-
dale, and Riverbank. There is no geographic
overlap between the "Four Cities Area” and Pitts-
burg, California.

PG&E believed that MID's Four Cities Area expan-
sion contravened state law (viz., section 56{33), and,
seeking to prevent the move, PG&E filed an action
against MID in Stanistaus County Superior Court. The
state trial court agreed with PG&E's interpretation of
section 56113, finding that section 56/33 applies to MID
and that M[D is oot otherwise excused from the section’s
procedural mandates. See Req. for Judicial Notice, Exhs.
1 & 2. MID appealed. During the pendency of that ap-
peal, the California legislature enacted Culifornia Public
Utilities Code sections 9610and 9611, which, taken to-
gether, grant MID express—-and cxpressly limited--
authority to serve cusiomers in the Four Cities Area
[**16) without LAFCO pre-approval. See Cal. Pub.
Util. Code §§ 9610, 96/0. California’s Count of Appeal
held that this intervening legislative act mooted the Four
Cities Area controversy between MID and PG&E, and
the appellate court reversed the trial court's decision. Sce
Req. For Judicial Notice, Exh. § (opinion filed January 7,
2003). The stale appellate court's decision did not reach
the substance of the secrion 56133 question. See id.

As the parues litigated the Four Cities Area matter
in state court, MID filed a complaint against PG&E and
Dynergy in this court. In relevant pan, MID's complaint
alleges that PG&E's efforts to prevent MID's expansion
into Pittsburg were unlawfully anti-competitive and mo-
nopolistic under the Sherman Act, /5 US.C. §§ 1,2, and
related provisions of state law. PG&E filed a timely an-
swer, raising a number of affirmative defenses. On Feb-
ruary 2, 1999, this court dismissed MID's clams under
Federal Rule of Civil Procedure {2(b)(6), graating MID
leave to amend. See No. C 98- Modesto Irrigation Dist.
v. Pacific Gas & Elec. Co., 1999 US. Dist. LEXIS
14944, No. C 98-3009 MHP, slip op. at [2-13 (N.
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(**17} D Cal 1999). MID filed a first amended coni-
plaint on March 4, 1999, and this court again dismissed
the action under Federal Rule of Civil Procedure
12(b)(6). this time denying leave 10 amend. See Modesto
Irrigation Dist. v. Pacific Gas & Elec. Co., 61 F. Supp.
2d 1058 (N.D. Cal. 1999). In an unpublished disposition,
the Ninth Circuit reversed, see Modesto lrrigation Dist.
v, Pacific Gas & Elec. Co., 54 Fed. Appx. 882 (9th Cir.
2002), and MID promptly filed a second amended com-
plaint in this court. The parties subsequently agreed that
court resolution of PG&E's eleventh affirmative defense
(viz.. that MID failed to comply with particular provi-
sions of California law, thus eliminating the prospect of
cognizable anlitrust injury) could dispose of the aclion in
its entirety; the parties also agreed that a summary judg-
ment motion regarding PG&E's eleventh affirmative de-
fense could be adequately briefed on stipulated facts and
considered without additional discovery, PG&E bas now
filed a notion for summary judgment on its eleventh
affirmative defense.

LEGAL STANDARD

Under Federal Rule of Civil Procedure 56 [**18] ,
summary judgment shall be granted "against a party who
fails to make 2 showing sufficient to establish the exis-
tence of an element essential to that party's case, and on
which that party will bear the [*1163] burden of proof
at tria] [degree]... since a complete failure of proof con-
cemning an essential element of the nonmoving party’s
case necessarily renders all other facts immatenal." Ce-
lotex Corp. v. Catrett. 477 [J.S. 317, 322-23, 9] L. Ed. 2d
265, 106 S. C1. 2548 (1986): Fed. R. Civ. P. 56(c). When
making a summary judgment motion, the moving party
bears the initial burden of identifying those portions of
the record that demonstrate the absence of a genuine
issue of matenal fact. To discharge this burden, the mov-
ing party must show that the nonmoving party has failed
to disclose the existence of any "significant probative
evidence tending to support the complaint." First Nai'l
Bank v. Cities Serv. Co., 391 U.S. 253, 290, 20 L. Ed. 2d
569, 88 S. Ct. 1575 (1968). 1f the moving party satisfies
this initial hurdle, the burden then shifis to the nonmov-
ing party to "go beyond the pleadings, and by ber own
affidavits, or by the ‘depositions. answers [**19] (o in-
lerrogatories, and admissions on file,' designate 'specific
factz showing that there is a genuine issue for trial.™ Ce-
lotex Corp., 477 U.S. at 324 (citations omitted).

Not all disputes that arise in the course of litigation
constitute genuine issues of maferial fact. A dispute
aboul a matenal fact is genuine--and thus adequaie to
survive a motion for summary judgment--"if the evi-
dence is such that & reasonable jury could return a verdict
for the nommoving party.” Anderson v. Liberty Lobby,
Inc., 477 US. 242, 248, 91 L. Ed 2d 202, 106 §. Ci.

2505 (1986). When considering motions for summary
judgment, the court views the facls--and the inferences
drawn therefrom--in the light most favorable 1o the parnty
opposing the motion. See T.W. Elec. Serv., Inc. v. Pacific
Flec. Contractor's Ass'n, 809 F 2d 626, 631 (9th Cir.
1987). In this process, the court does nal make credibility
determinations. See Anderson, 477 U.S. at 249.

When interpreting a sfatute, the court must start with
the statutory language itself, see Gwaltney of Smithfield
v. Chesapeake Bay Found,, 484 U.S. 49, 56, 98 L. Ed. 2d
306, 108 S. Ct. 376 (1987), reading that [**20] language
in appropriate context and adhering to ordinary meaning
unless the slatute itself indicates otherwise. See FDA v.
Brown & Williumson Tobacco Corp., 529 U.S. 120, 133,
146 L Ed 2d 121, 120 S C1. 129 (2001), Perrin v.
United States, 444 U.S. 37, 42, 62 L. Ed. 2d 199, 100 S.
Ci. 311 (1979); United States v. Lewis, 67 F.3d 223, 228-
29 (9th Cir. 1995) (adding that statutory phrases must be
"construed in light of the overall purpose and structure of
the whole statutory scheme™).

DISCUSSION

To resolve PG&E's motion for summary adjudica-
tion, the court must decide whether or not MID is subject
to the terms and requirements of California Government
Code section 56133. This question is, in many ways, a
straightforward one, but beforc the court can answer i,
the court must first address a series of ancillary issues.
The court must determine what status MID relains as an
electricity provider in California; the court must decide
what statutes apply to MID as a matter of state law, as-
sessing whether MID's rights under Califomia law are
(00 inconsistent 1o coexist; the coun must resolve
whether any of section 36133's exceptions or [**21]
related provisions shicld MTD's conduct; and, finally, the
court must decide whether, in light of the court's other
conclusions, MID can possibly prove antilrust injury.
The court addresses ¢ach of these questions below.

1. MID's Status, the California Constitution, and the
Threshold Applicability of Section 56133

For nearly a century, irrigation districts in California
have been permitted to [*1164] produce, to distribute,
and to sell eleciricity. See Turlock frrigation Dist. v.
Hetrick, 71 Cal. App. 4th 948, 951, 84 Cal Rptr. 2d 175
(Cal. App. 1999) (recounting st length the history of
California's irrigation distriets; citing Stats. 1919, ch.
370, § 1, p. 788). Duripg this time, California's courts
have struggled to delimit the “exact legal nature of dis-
incts” like MID. Id. (attribuling this difficulty n part to
“the hopelessness of confining districts, public corpora-
lions, or municipal corporations within [a] neat box of
definition” and in part to the many roles districis play)
(interval quoation marks omiited). As a consequence,
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Califorria's courts have not formulated a "general rule"--
or derived a standard label--for entites like MID. Id.
Instead, California’s courts [**22] have looked 1o the
nature of the entity at issue, eschewing wholesale reli-
ance on labels. 1d.; see also California Apartment Assn.
v. City of Stockton, 80 Cal. App. 4ih 699. 707, 95 Cal.
Rptr. 2d 605 (Cal. App. 2000); Cucamaonga County Wa-
ter Dist. v. Southwest Waier Co., 22 Cal. App. 3d 245,
257,99 Cal. Rptr. 557 (Cal. App. 1971).

Still, perhaps because the state courts have crafied
no “"general rule," imrigation disticts persist in arguing
that they are "municipal corporations” under California's
constitution, equipped, as such, with the authority and
the unfeltered right to provide utility service state-wide.
See id. at 950-51; see also County of Fresno v. Malaga
County Water Dist., 100 Cal. App. 4th 937, 944, 123 Cal.
Rptr. 2d 239 (Cal. App. 2002); Cal. Const. Art. X1, §
9(a). MID made precisely that claim in the analogous
Four Cities Area state count litigation, and it restates pre-
cisely that claim here.

It is no great mystery why MID would prefer to be
categorized oultright as a "municipal corporation” " under
the California Constitution. Article XI, section 9(a) of
the California Constitution allows "municipal corpora-
tion[s] [to] establish, purchase, and operate [**23] pub-
lic works to furnish its inhabitants with light, water,
[and] power,” and it permits municipal corporations to
"furnish those services outside [districi] boundaries ..."
Cul. Const. Art. X1, § 9(a) (emphasis added). Were MD
a true and unqualificd "municipal corporation" under
Article X1 scetion 9fa), MID's "junsdiction” would be
coextensive with California's state borders. [ts unilateral
expansion into Pittburg (or the Four Cities Area), thus,
would be a lawful exercise of MID's state constitutional
power--not a violation of state staturory law.

15 It s likewise obvious why MLD opted not to
comply with the procedures sel forth in section
56133. Nearly a century ago. the state legislature
passed the Raker Act, authorizing San Francisco
to dam the Hetch Hetchy Valley. As guid pro quo
for this authorization, the legislature condition-
ally preserved the pre-existing water rights of two
irmgation districts--viz., MID and MID's sister ir-
rigation district in Turlock--jointly enutlmg the
two to a particular portion of Tuolumne River
water, See 38 Stat. 242, 246. Pursuant 1o the
Raker Act, these water rights held firm only if the
area included in the two districts did not "in the
aggrepate ... exceed three hundred thousand acres
of land." 1d. Between them, the Modesto and Tur-
lock Lmgation districts currently include almost--
but not quite--300,000 acres, bringing the two
very near the threshold of the Raker Act limit.

Proper annexation of additiona) arca under sec-
tion 56133 (whelher of Pittsburg or of the Four
Cities Area) would push the disiricts' aggregate
coverage over the 300.000 acre threshold, violat-
ing the Raker Act bargain and putting at risk the
districts' attendant water rights in the Tuolumne
River. See Req. for Jud. Notice, Exh. 22 at p.
241. Only through non-aanexation-like (i.c., non-
section 56133) acquisition, then, can MID expand
its area of coverage without paying a substantial
attendant price. Id.

[**24] But what MID's attempt to declare itself a
"municipal corporation” ignores 18 as significant as what
it concedes. California's courts have long assured that the
"municipal [*1165) corporation” label is neither talis-
manic nor particularly instructive in this context. See,
e.g., Turlock Irrigation Dist. v. Heirick, 71 Cal. App. 4th
at 951 (adding that "irrigation districts arc sometsmes
relerred to as municipal corporations, but it seems that
they are not municipal corporations in the strict or proper
sense of that term ..,."} (ciling, e.g., Whiteman v, Irriga-
tion District, 60 Cal. App. 234, 237, 212 P. 706 (1922))
(imemnal quotation marks omitted). Indeed, state courts
have repeatedly rejected arguments effectively identical
1o the one MID reposits here, see, €.8., County of Fresno,
100 Cal. App. 4th at 944; in the Four Cilies Area action,
in fact, a state court rejected an identical argument on
nearly identical facts. For years, Californja's courts have
interpreted Arvicle X1, section 9(a) not to "preclude the
Legislature from otherwise regulating municipal public
utilities"” like MID. Sec, e.g., California Apariment Assn.,
8¢ Cal App. 4th at 707, [**25] Cucamonga County
Water Dist., 22 Cal. App. 3d at 257. 11 is the nature of the
entity at issue that matters, the state courts have repeat-
edly reminded, not otherwise meaningless appellations--
whether "municipal corporation" or otherwise. fd.

This is particularly wue for irmrigation districts like
MID. "Regardless of the legal nature of an irrigation dis-
trict,” the Califernia Court of Appeals has observed, "it is
universally recognized that an irrigation district has only
those powers granted 10 it under the enubling legisla-
tion." Turlock, 71 Cal. App. 4th at 952-53 (ewphasis
edded). Irrigation districts like MID simply are not pure
“municipat corporations" under Arricle Xi, section %(a),
and they are not empowered as such. " 1d.; see also De-
Vita v. County of Napa, 9 Cal 4th 763, 797, 38 Cal,
Rpir. 2d 699, 889 P.2d 1019 (Cal. 1995); Embarcadero
Municipal Improvemeni Dist. v. County of Santa Bar-
bara 88 Cal. App. 4th 781, 786, 107 Cal. Rptr. 2d 6 (Cul
App. 2001); Baldwin v. County of Tehama, 31 Cal. App.
4th 166, 178, 36 Cal. Rptr. 2d 886 (Cal. App. 1994)
("Local districts established by statute inherently differ
in kind from municipal corporations. They draw their
[**26] authority from the enactments which create them.
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They are created for limited purposes(and] exercise lim-
ited powers ...."); Battoms v. Madera Irr. Dist., 74 Cal.
App. 681, 694, 242 P. 100 (Cal. App. 1925) ("... such
agency has only such powers as are given 10 it by the act
of the Legislature under and by virtue of which it exists
.."Y; Req. for Jud. Notice, Exh. 21 (Assembly Committee
on Utilities and Commerce Notes) ("In that irrigation
districts have not definitively been declared [to be] mu-
nicipal corporations, and the Legislature has not been
precluded from regulating municipal public utilities, the
Legislarure's authority in this matier does not appear to
have been precluded by the Constitution.”).

16 In arguing to the contrary, MID relies on fac-
tually and legally distinct doctrine, often misquot-
ing that doctrine as well. See, e.g., County of
Mariposa v. Merced Irrig. Dist., 32 Cal. 2d 467,
196 P.2d 920 (1948).

17 In declaring irigation districts subject ro
germane statutory limits, California's courts have
not read the word "jurisdiction” out of the rele-
vant statutes. The courts have simply construed
"jurisdiction” o denote precisely what it gener-
ally means in this conlext, viz., the political
boundaries of the district in which the irrigation
agency sits. Portions of California statutory and
case law confirm as much. See, e.g., Cal. Gov't
Code § 53118 (using the term "jurisdictiona)
boundary" to refer to a particularized geographic
and / or political area); Cal Election Code §§
12262, 17499(b) (same); County of San Fran-
cisco v. County of San Mateo, 10 Cal. 4th 554,
3559, 41 Cai. Rptr. 2d 888, 8%6 P.2d 181 (Cal.
1995). What Indiana and Ohio law suggest, how-
ever heavily MID relies on them, is simply imma-
terial.

[**27] [*1166} [rrigation districts, rather, are em-
powered by and through particularized "enabling legisla-
tion." Id. The pertinent "enabling legislation" in this con-
text {viz., the Cortese-Knox Act) expressly defines irri-
gation districts as "district[s] of limired powers," see Cal.
Gov't Code § 56037 (emphasis added), assuring that in-
dividual districts are confined to circumscribed service
areas and "spheres of influence.” Id. at § 56036; see also
County of Fresnv, 100 Cal. App. 4th at 944 ("As a dis-
trict of limited powers, Malaga's authority is restricted to
those powers expresscd and implied in its enabling act.”).
Subject 1o a selection of limited exceptions, the same
"enabling legislation" precludes public entities like MID
from extending areas of service beyond existing bounda-
ries absent prior LAFCQ approval--just as MID has at-
tempted here. ' See Cal. Gov't Code § 56133; see also
Req. for Jud. Notice, Exh. 16 (discussing the Sacramento
Municipal Utility District's application to move outside
its establish boundaries): Stats. 1993, ch. 1307, § 2 (not-

ing that section 56133 “plugged [the] loophole" [**28]

that allowed agencies to circumvent the LAFCO proc-

ess). "
18 That MID recently received--via the largess
of California's legislature--a specific, geographi-
cally-limited exemption 1o secrion 56133 for its
move into the Four Cities Area confirms as much.
See Cal. Gov't Code §§ 9610, 9611 (noling that
the proscriptions of the section do "not apply to
electric services provided by [MID] within the
geographic areas described in subdivisions (a)
and (b) of section 96/0," that is, in the "Four Cil-
ies Area"). If section 56133 did not apply to
MID'’s move into the Four Cities Area, a legisla-
tive exemption would have been logically and le-
gally uanecessary. Indeed, MID needed a legisla-
tive exemption to enter the Four Cities Area
without LAFCO preapproval precisely because it
could not lawfully do so otherwise. Unless it
complies with section 56133--or secures another
legislative exemption--MID a fortiori cannot en-
ter Pittsburg (or any other area outside its sphere
of influence) either.
19 Inan atlempt to prove section 56133 inappli-
cable, MID argues that the relevant statutory
"loophole” concerned aclivities among agencies
already subject to particular LAFCO's purview.
See Pl.'s Opp. at 8-10. This theory depends on the
(erroneous) predicate assumption that MID had
statewide jurisdiction ex ante; it misstates the
purpose of section 56133, and il elides the effect
of the statute overall. Nothing in the Act or its
legislative history suggests that section 56133
targeted a narrow or limited subset of "districis”
(e.g., "park districts"), and MID cannot legiti-
mately argue otherwise. See Cal. Govt. Code §
56036(a) ("'Distnict' or 'special district’ means an
agency of the state, formed pursuvant (10 general
law or special acl, for the local performance of
govermnmental or proprielary functions within lim-
ited boundaries.”).

[**29] The Act makes plain that where an (rriga-
tion districl wishes to “extend[] [its] services by contract
or agreement outside its jurisdictional boundaries” the
district must "first request[] and receive[] written ap-
proval from the LAFCQ in the affected county." Id. MID
did the former (i.c., extend its services outside its juris-
dictional boundaries), but it did not do the latter (i.c.,
receive writien LAFCO pre-approval). ** MID thus failed
to coraply with the terms of its "enabling legislation,” It
has, in short, failed to satisfy the requiremenis of section
56133,

20 The 1997 amendment to section 56133 does
not change the section's core statutory charge, nor
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does it exempt otherwise covered districts alto-
gether. The 1997 amendment merely offers a nar-
row exceplion to section 56133's LAFCO pre-
approval requirement. namely where expansion
of service would not "involve the acquisition,
construction or installation of electric disiribution
facilities.” See Req. for Jud. Notice, Exh. 10.
MID's move into Pittsburg undeniebly involved
the acquisition of electric distiibution facililies--
and MID concedes as much--so the 1997
amendment does not apply here.

[**30] In a closely analogous context, a siate trial
court reached the same conclusion. [*1167] This court
is always reluctant to second-guess California's courts on
issues of California state law, and it is only more hesitant
to do so where, as bere, California’s courts have reached
a manifestly sound determination. Id. MID is not a pure
"municipal corporation" under Article X1, section 9(a),
and secrion 56133 applies 10 MID's provision of electric
services. Thus, unless a specific section 56133 exception
applies, or section 56133 is otherwise invalid, MID is
required to seek LAFCOQ approval for new or extended
services outside its jurisdictional boundaries--somcthing
it has not done here. *'

21 Tt follows from this conclusion that MID's
"jurisdictional boundaries” do not embrace the
entire state of California. Like many other state
statutory provisjons, section 56733 speaks of a
district's "jurisdictional boundaries." See Cal.
Govt Code § 56i33. These "junsdictional
boundaries” arc identical 10 the politieal (rather
thap "land") boundaries of the district in which
the irrigation agency sits, and they are, by exten-
sion, pecessarily smaller than that ageocy's
"sphere of influence.” See id. {presupposing that
"jurisdiclional boundaries” are smaller than a dis-
trict's “sphere of influence” by permitting expan-
sion beyond the former but within the latter).
Since MID's "sphere of influence” is not equiva-
lent to the entire state of California, its “jurisdic-
tional boundaries”--which are de facto less ex-
pansive than "spheres of influence”--cannot pos-
sibly include all of Califomia. M1D's claims lo
the contrary are simply dissimulative and facile.

[**31] 1. The Meaning of Section 22420 and Sec-
tion 56133's Related Provisions

Because the court finds that the Act's lerms apply to
MID, it must address two subsidiary questions: first,
whether secrion 56133 is irreconcilably inconsistent with
other provisions of state law (specifically, section 22120
of California’s Water 4cfy; and, second, whether any of
section 56133's related language excuses MID's unap-
proved expansion into Pittsburg. The first question is

easily resolved: Section 56133 does nol repeal--impliedly
or otherwise--Water Code secrion 22120. See Cal, Waler
Code § 22120. In pertinent pan, section 22121 permits
irrigation districts to "sell, dispose of, and distnibute ¢lec-
tric power for use outside of its boundaries." 1d. The lan-
guage of section 22120 is permissive (i.e., "may sell ...
"), stating only that districls can "sell, dispose of, and
distribute,” not that they have an uncompromised or uni-
lateral Aghts to do so. 1d.; sec also Cal, Wuler Code §
22115 (staling, likewise, that "any district heretofore or
hereafter formed may purchase or lease electric power ...
and may provide for [**32] the acquisition, operation,
leasing, and conuol of plants for the generation, trans-
mission, distribution, sale. and lease of electric power
...") {empbasis added). ¥ Like other provisions of Cali-
fornia’s law, section 56133 cabins districts’ right to "s¢ll,
dispose of, and distribute” utility services, specifying
how and when districts may do so but not eliminating
tbose dghts altogether, See Cal, Gov'r Code § 56133.
This sort of statutory qualification of preexisting statu-
tory rights is not uncommon under Califoruia law, see,
e.g.. Stop Youth Addiciion, Inc. v. Lucky Stores, Inc., 17
Cul. 4th 553, 569, 71 Cal. Rptr. 2d 731, 950 P.2d 1086
{Cal. 1998); People v. Atkinson, |15 Cal. App. 2d 425,
427, 252 P.2d 67 (Cal. App. 1953) (discussing, in a dis-
tinct contexi. the "continuance of [an] old law” consistent
with the "modification[s]" inserted by a new one), and
nothing in California law [*1168] suggests that the im-
position of such procedural limitations constitutes any
sort of legislative repeal, implied or otherwise. See, e.g.,
Culifornia State Employees Ass'n v. Culifornia Pub. Em-
plovees' Retirement Syst. Bd. of Admin., 113 Cal. App.
4th 137, 144, 5 Cal. Rpir. 3d 922 (Cal. App. 2003)
[**33] ("Repeals by implication are disfavored and are
recognized only when potentially conflicting starutes
cannot be harmonized.") (quoting Nickelsherg v. Work-
ers’ Comp. Appeals Bd., 54 Cal. 3d 288, 298. 285 Cal.
Rptr. 86, 814 P.2d 1328 (1991)) (empbhasis added). Sec-
tion 22120 and section 56133 can--and do--coexist eas-
ily; the former does not permit MID to ignore the terms
of the latter.

22 MID cites 2 number of other Water Code
sections Lo suggest that it can provide electric
services slate-wide, but when scrutinized closely,
MID’s argument amounts to little more than his-
torical misdirection. None of the statutes or cases
cited suggest that MID is empowered to expand
at its whim. They only suggest that MID may ex-
pand in certain contexts, like those claborated in
section 56133. See, e.g., Yolo v. Modesto Drriga-
tion Dist, 216 Cal. 274, 277, |3 P.2d 908 (Cal.
1932); Cal, Water Code §§22116& 22117.

Nor does anything else in section 56133--whether
the limited authorizations [**34] discussed in subsec-
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tions (b) and {(c) or the exceptions of subsection (e)--
excuse MID's unauthorized expansion into Pitlsburg.
Subsection (b) of section 36133, as noted, applics only
where a district attempts to expand “within [that dis-
wrict's] sphere of influence in anticipation of a later
change of organization”; in attempting o grow ouiside
its existing "sphere of influence,” MID lands outside
subsection (b)s protecton. See Cal Govit Code §
36133(b) (emphasis added); see also Cal Govr Code §
56076 (defining "spheres of influence” as plans "for the
probable physical boundaries and service area of a local
agency” or district). Subsection (¢}, in turn. applies only
where a district expands in response (o an "existing or
impending threat to public health or safety,” and even
then ounly after proper "documentation” and notice are
provided; none of these factors penain here. Id. at §
56133(c).

And the series of exceptions listed in subsection (e)
is inapplicable as well—-as MID conceded duning oral
argument. In pertinent part, subsection (¢) reads:

This section does not apply (o contracts
or agrecrnents [**35] solely involving
two or more public agencies where the
public service 10 be provided is an alterna-
tive to, or subslitute for, public services
already being provided by an exisling
public service provider and where the
level of scrvice to be provided is consis-
tent with the Jevel of service contemplated
by the existing service provider .... This
section does not apply to an extended ser-
vice that a city or district was providing
on or before Janvary 1, 2001. This section
does not apply to a local publicly owned
electric utility, as defined by Section 9604
of the Puhlic Utilities Code, providing
electric services that do not involve the
acquisition, construction. or installation of
electric distribution facilities by the local
publicly owned electric utility, outside of
the utility'’s jurisdictional boundares.

See Cal. Gov't Code § 56133(e). ¥ Of the three relevant
"does not apply” clauses, the first (viz., the clause dis-
cussing contracts) might seem to present the most diffi-
cult question, but it does not apply here. As a part of its
expansion plan, MID entered a scries of contracts with a
variety of cntities, including a permussion agreement
[**16} with the City of Pitisburg. The permussion
agreement purporied to [*1169] allow MID to offer
electric services in the Pitisburg area, seemingly con-
firming Pittsburg's approval of--or acquiescence in--
MID's expansion. But Pittsburg's approval of MID's
move can only go so far. It cannos itself permit MID 10
expand absent LAFCO preapproval, and it cannot func-

tion as a swrrogate for the 1ype of agreement envisioned
by subsection(¢). Under subsection (e}, a district need
not comply with section 56133 where there exist "con-
tracts or agreements solely involving two or more public
agencies where the public service to be provided is an
alternative to, or substitute for, public services already
being provided by an existing public service provider
and where the level of service o be provided is consis-
tent with the levcl of service contemplated by the exist-
ing service provider." [d. Were Pittsburg granting MID
the right to compete with (or to replace) the City of Pitts-
burg itself as supplier of utilities and services, and were
MID promising 10 offer services on a par with those al-
ready offered to Pittsburp’s residents by PG&E, the rele-
vant portion of subsection (e) might apply. But the MID-
Pittsburg [**37] agreement does neither. Tt simply con-
dones--and attempts to effectuate--M1D's attempt (0 se-
lect a group of particularly profitable customers {notably,
Praxair) while usurping PG&E's status as Pitisburg's
state-licensed clectricity provider. No guarantees are
made regarding the level and extent of service MID plans
to offer, and no legitimate pro-competitive benefit ac-
crues to anyone, leas: of all Pittsburg's residents. Subsec-
tion (e) does not sanction the kind of end-run bargam
MID and the City of Pinisburg have crafted, and the first
"does not apply" clause of subsection (¢) cannot excuse
MID's unauthorized expansion into Pittsburg. d. ™

23 In its opposition brief, MID offers a curious
discussion of the coverage of the 1997 amend-
ment, referencing portions of the amendment's
legislative history (viz.. those discussing the Sac-
ramento Municipal Utility District) and Water
Code sections discussing sales of "surplus”
power. See Pl.'s Opp. at 11. The argument is nei-
ther directly germane nor particularly instructive,
nor is it correct. See Req. For Jud. Notice, Exh.
17 (Legislaiive History) {discussing expressly the
application of the amendment to "morc than” the
Sacramento Municipal Utility District).

["*38]
24 California's courts have yet to discuss sub-
section (¢) in any delail. but the language of the
statute conduces to straightforward explication.
25 The City of Piusburg is not a utility provider,
so its agreement with MID does not directly con-
cem the provision of allternative or substitute
eleciric services. And to say that Pitisburg could
enter a contract with MID te permit MID 10 offer
services would strip the PUC and CPUC proc-
esses of meaning and effect.

The same is true of the remaining two “"does not ap-
ply" clauses. For one, MID never actually provided elec-
iric service to Pitisburg, delaying its project after PUC
intervened at FERC on PG&E's behalf, so it was not pro-
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viding an extended service "on or before January |,
2001." Id. For another, MID’s expansion into Pittsburg
required the acquisition of electric distnbution facilities
(viz., one of Praxair’s subslations), so the final clause
does not protect MID's eapansion, ecither. Id. Indeed,
nothing in subsections (b), (c), or (e} permit the kind of
unauthorized cxpansion MID has attempted. The
LAFCO pre-approval provisions [**39] of section
56133 thus apply 10 MID's inove into Pittsburg; as MID
rcadily concedes, it has failed to abide these terms.

. Anttrust Injury #

26 According o MID's papers, this issue is both
improperly before the court and already resolved
by the Ninth Circuit. See Pl.'s Opp. at 22-23; Mo-
deste [rrigation Dist. v. PG&E, 54 Fed. Appx. at
883, But MID's argument is incorrect in both
parts, and MID conceded as much during oral ar-
gumenl. The court is mindful that the Ninth Cir-
cuit held that MID can aflege antitrust injury in
this case. 1d. Even if MID can aflege antitrust in-
jury, however, it cannot necessarily prove it; in-
deed, the fact that MID violated secrion 56133
confirms that it cannot. II follows that MID's anti-
wust action against PG&E cannot survive. This
court will not force PG&E (o engage in the un-
necessary exercise of filing a separate motion
asking the court explain the significance and un-
avoidable consequence of this conclusion. During
oral argument, even MID agreed tbat such extra
sleps are unnecessary.

[**40] Courts have long recognized that "an action
under the antitrust laws will not lie where the business
conducted by the [*1170] plaintiff, and alleged o have
been restrained by the defendant, was itself unlawful."
Jenkins v. Greyhound Lines, Inc., 1971 U.S. Dist. LEXIS
13448, 1971 WL 529. */ (N.D. Cal. 1971)Schacke,
I Xciting, e.g., Okefenokee Rural Mem. Corp. v. Florida
Power & Light Ca., 214 F.2d 413 (5th Cir. 1954)); Cot-
tonwood Mall Shopping Cir. v. Utah Power & Light Co.,
440 F.2d 36, 38-40 (10th Cir. 1971). This is so, courts
have reasoned, because a party cannot prove a cogniza-
ble anntrust injury when it itsell engaged in unlawful
conduct ex ante. See, e.g., Snake River Valley Electric
Ass'n v. Pacificorp. 357 F.3d 1042, 2004 U.S. App.
LEXIS 1966, 2004 WL 231235, *6 n.8 (9th Cir. 2004)
("Even if PacifiCorp acted anti-competitively by refusing
o wheel (power to the association), there is no injury to
{the association] because it could not have taken any of
PacifiCorp’s customers absent affirmative action by the
PUC ....") (emphasis added); see also Adantic Richfield
Co. v. USA Petroleum Co., 495 U.S. 328. 334, 109 L. Ed.
2d 333, 110 S. Cr. 1884 (1990) [**41] (noting that, to

succeed on an antitrust ¢laim, a plaintiff must "prove the
existence of antitrust injury, which is to say injury of the
type the antitrust laws were intended 1o prevenl™) (cita-
tion and internal quotation marks omined; tirst emphasis
added), Vinci v. Waste Mgmt., Inc.. 80 F.3d 1372, 1376
(%ith Cir. 1996) (holding that a plaintiff who is neilber a
proper competitor nor a legitimate consuiner in the rele-
vanl market cannot c¢laim to have suffered cognizable
antitrust injury); Schuylkill Energy Resources, Inc. v.
Pennsylvania Power & Light Co., 1{3 F.3d 405. 415 (3d
Cir. 1997).

Adhering to this well-founded principle, the court
finds that MID cannot prove--as opposed to allege--that
it suffered antitrust injury in this instance. MID pos-
sessed neither the legal right nor the necessary LAFCO
permission 1o expand its services inwo Pintburg. /d. Tn-
stead, MID attempted lo enter Pittsburg unilaterally,
thercby contravening controlling state law and attempt-
ing lo derive income without attendant "legal ght." See
National Ass'n of Pharmaceutical Mfrs. v. Ayerst Labs.,
850 F.2d 904, 913 (2d Cir. 1988) (citations omitted).
[**42) Because MLD's conduct was untawful by its own
terms, PG&E’s response--however anti-compelitive or
seemingly monopolistic--could not inflict an cognizable
anutrust injury; i.c., MID cannot prove it sustained cog-
nizable antitrust injury here. /d.; see also Snake River
Valley Electric Ass'n,  F.3d |, 357 F.3d 1042, 2004
US. App. LEXIS 1966, 2004 WL 231235, at *6 n.8. Ab-
sent the ability to prove such an injury. MID's antitrust
claims are untenable at their core. See Adantic Richfield
Co., 495 U.85 at 334.7

27 The elimination of MID's antitrust claims

disposes of all claims ia this action. MID's second

amended complaint does refer 10 "related state

law claims," but a/f of the claims actually articu-

lated in the complaint are antitrust claims. Nei-

ther party disputes this conclusion.
CONCLUSION

Defendant’s motion for summary judgment is
GRANTED.

ITIS SO ORDERED.

Date: March 18, 2004

Isl

MARILYN HALL PATEL

Chief Judge, United States Distnct Coun
Northern [**43] District of California
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firm's practice of collection and processing correspondence for mailing.
Under that practice it would be deposited with the U.S. Postal Service on
that same day in the ordinary course of business. } am aware that on
motion of party served, service is presumed invalid of postal cancellation
date or postage meter date is more than one day after date of deposit for
mailing in affidavit.

BY E-MAIL OR ELECTRONIC TRANSMISSION: Based on and in
accordance with a cournt order or agreement of the parties to accept service
by e-mail or electronic transmission, [ caused a true copy of the document
to be sent to the persons at the corresponding electronic address as
indicated in the attached Service List on the above-mentioned date. My
electronic notification address is [email address]. | am readily familiar
with this firm's Microsoft Outlook electronic mail system and did not
receive any electronic message or other indication that the transmission
was unsuccessful.

BY OVERNIGHT DELIVERY: 1deposited in a box or other facility
regularly maintained by Federal Express, or delivered to a courier or
driver authorized by said express service carrier to receive documents, a
true copy of the foregoing document(s) in sealed envelopes or packages
designated by the express service carrier, addressed as indicated in the
attached Service List on the above-mentioned date, with fees for overnight
delivery paid or provided for.

BY ELECTRONIC SERVICE VIA JUDICIAL COUNCIL
WEBSITE: I transmitted a true and correct copy of the above-entitled
pleading via www.courtinfo.ca.gov to the Supreme Court of California,
consistent with California Rule of Court 8.212.

BY FACSIMILE: 1 caused a true copy of the document to be faxed to
the persons at the corresponding facsimile telephone number as indicated
in the attached Service List on the above-mentioned date. The facsimile
machine used by the firm complies with Rule 2003(3) and no error was
reported by the machine. Pursuant to Rule 2008(e)(4), a record of the fax
transmission was printed and a copy is attached.
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I declare under penalty of perjury that I am employed in the office of a
member of the bar of this Court at whose direction the service was made and that

the foregoing is true and correct.

Executed on Octaber 26, 2010, at Los Angeles, Califomnia.

Socorro Romero (Signature)
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SERVICE LIST

Clerk

California Court of Appeal, Third Appellate District
621 Capitol Mall, 10th Floor

Sacramento, CA 95814-4719

(original & § copies)

Superior Court of Czlifomnia, County of Sacramento
Attn: Honorable Timothy Frawley

720 Ninth Street

Sacramento, California 95814-1398

(1 copy)

Clerk

Supreme Court of California

350 McAllister Street

San Francisco, California 94102-4797
(1 copy via electronic transmission)

Counsel for Defendants and Respondents,
El Dorado Fire Protection District, et al.

Timothy D. Cremin, Esq.

Meyers, Nave, Riback, Silver & Wilson
555 12th Street, Suite 1500

Oakland, California 94607

(1 copy}
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