IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS
KANSAS CITY DIVISION

IN RE:

)
)
ALEN RAY HOWLEY and ) Case No. 10-20713-7-DLS
JEANNIE MARIE HOWLEY )
)
Debtors. )

TRUSTEE’S BRIEF IN SUPPORT OF OBJECTION TO
EXEMPTION OF DEBTORS’ PER CAPITA PAYMENTS

Comes now the Trustee, Carl R. Clark, of Lentz Clark Deines PA, and submits his
Brief in Support of Objection to Exemption of Debtor’s Per Capita Payments (“Brief”).
The Trustee offers the following in support of his objection:

l. Nature of the Matter Before the Court.

The question before the Court is whether a tribal-code exemption in per capita
tribal payments operates to make those per capita payments exempt under federal
bankruptcy law. Debtor Jeannie Marie Howley has asserted an exemption in her Per
Capita Income accruing from gaming revenues of the Prairie Band of Pottawatomi
Indians (“Prairie Band”) in the amount of approximately $400 per month (“Per Capita
Payments”) under Pottawatomi Nation Tribal Code § 4-10-16(H). The Trustee objects to
this exemption because the Per Capita Payments are part of the Bankruptcy estate, the
Tribal Code exemption is not operative under the federal Bankruptcy Code, and no
applicable law exempts the right to receive the Per Capita Payments from becoming part

of the bankruptcy estate.
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1. Statement of Facts

Debtors filed their Chapter 7 bankruptcy proceeding on March 14, 2010 (Dkt. No.
1). According to Debtors’” Schedules, Debtor Jeannie Marie Howley has resided at 98 US
Highway 40, Lecompton, KS since the year 2007 and currently resides there (Dkt. No. 1:
1, 14). Debtor Jeannie Marie Howley resided at 2419 SE Michigan, Topeka, Kansas
during and between the years 2002 to 2007 (Dkt. No. 1: 14). Upon information and
belief, Debtor Jeannie Marie Howley does not currently reside on the Prairie Band
reservation located near Mayetta, Kansas.

In Schedule C of Debtors’ petition, Debtor Jeannie Marie Howley claimed as
exempt her Per Capita Payments under Pottawatomi Nation Tribal Code § 4-10-16(H)
(Dkt No. 1: 19). Pottawatomi Nation Tribal Code § 4-10-16(H) is attached to this Brief
as Exhibit 1. The Per Capita Payments are administered under the Per Capita Ordinance
of the Prairie Band, which is attached to this Brief as Exhibit 2. Carl R. Clark was
appointed as Trustee on the above-captioned case, has qualified, and is now acting as
such Trustee (Dkt. No. 5). The Trustee objected to the claimed exemption on April 28,
2010 (Dkt. No. 10).

I11.  Legal Argument

The Per Capita Payments are part of the bankruptcy estate because they are
property of Debtor Jeannie Howley and nothing in the Bankruptcy Code precludes them
from coming into the bankruptcy estate. The Per Capita Payments are the product of
Class Il gaming, which includes casino-type games under 25 U.S.C. § 2703(6)-(8). As
such, an ordinance outlining the distribution of the Per Capita Payments based on the

Class Il gaming revenues must be approved by the Chairman of the Indian Gaming
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Commission. 25 U.S.C. § 2710(d)(2). The Chairman has approved the Prairie Band’s
Per Capita Ordinance.

A. The Per Capita Payments are Part of the Bankruptcy Estate and Not
Subject to the 8 541(c)(2) Exclusion.

Most bankruptcy courts, including the United States Bankruptcy Court for the
District of Kansas, have held that per capita payments are part of the bankruptcy estate.
In a Kansas case dealing with the same tribal ordinance and code as the case at bar, Judge
Karlin rejected a debtor’s claim that per capita payments were spendthrift trust property
excluded from the bankruptcy estate under 11 U.S.C. § 541(c)(2). In re McDonald, 353
B.R. 287, 293-94 (Bankr. D. Kan. 2006). The debtor in McDonald had argued that
payments should be excluded from the estate because they comprise the beneficial
interest of a spendthrift trust because the per capita payments must be paid to tribe
members under the Per Capita Ordinance passed by the Prairie Band. Id. The McDonald
court had assumed that the right to payments come into the bankruptcy estate under §
541(a)(1). Id. at 291. The McDonald court concluded that, because the Per Capita
Ordinance contains no language stating or implying that the per capita payments are held
in trust, the payments are not part of a spendthrift trust and are therefore part of the
bankruptcy estate. 1d. at 294. Judges in two other jurisdictions have found that Per
Capita Payments are part of the Bankruptcy estate. See In re Kedrowski, 284 B.R. 439,
447, 451-52 (Bankr. W.D. Wis. 2002) (noting that “tribal per capita distributions are far
more conceptually akin to an interest in a business enterprise than they are a gift, a
license, or some form of public assistance” and are part of the bankruptcy estate);
Johnson v. Cottonport Bank, 259 B.R. 125, 130-31 (W.D. La. 2000) (holding that right to

receive per capita payments from Indian tribe were property of the bankruptcy estate and
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subject to no exemptions). Similarly, the payments to Debtor Jeannie Howley are made
under a Per Capita Ordinance that does not create a trust entity, and therefore the Per
Capita Payments are part of the bankruptcy estate and are not excluded by § 541(c)(2).

One court has found that per capita payments are not part of the bankruptcy
estate. In re Fess, 408 B.R. 793, 794 (Bankr. W.D. Wis. 2009). The Fess court’s
analysis is flawed because 8 541(a)(1) encompasses contingent interests in property. See
In re Edmonds, 263 B.R. 828, 830-31 (E.D. Mich. 2001) (noting that contingent interests
are part of the estate and holding that a debtor’s right to a profit sharing plan was
“sufficiently rooted in the prebankruptcy past so as to be included as property of the
bankruptcy estate under 8 541(a)””). Additionally, the Fess court based its conclusion on
specific language in the tribal code of the debtor’s tribe that is not found in the
Pottawatomi Nation Tribal Code. The Tribal Code § 12-2-2(C) states that no money
from the Tribal gaming revenue account “shall be released or expended from the Tribal
Gaming Commission Account except upon written resolution of the Council
appropriating a specific amount of the monies contained therein for the use of a particular
department, agency, or program of the Tribe.” This language implies that per capita
payments might be reduced or eliminated in the future, but the right to per capita payment
is guaranteed to all members of the tribe until a written resolution is passed. The right to
the payments, although contingent, is so rooted in the prebankruptcy past of the Debtors
as to pass into the bankruptcy estate.

Even if there were transfer restrictions on the Per Capita Payments, the transfer
restrictions are voided by operation of 8 541(c)(1), which allows for property of the

debtor to come into the bankruptcy estate “notwithstanding any provision in an
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agreement, transfer instrument, or applicable nonbankruptcy law . . . that restricts or
conditions transfer of such interest by the debtor.” Assuming there is an implied
restriction on transfer in the per capita ordinance, because payment of the per capita
money is restricted to members of the Prairie Band, this transfer restriction is negated by
§ 541(c)(1). The provision of § 541(c)(2), which allows the debtor to retain certain
interests if they are restricted under a trust, is not applicable to the per capita payments
because they are not part of a trust under Kansas state law. Furthermore, even if
Potawatomi tribal law constituted “applicable nonbankruptcy law” under 8 541(c)(2), the
tribal law does not create a trust either, because there is no language in the per capita
ordinance creating a trust. In fact, the per capita ordinance’s Article V explicitly notes
that payments to a tribe member who is a minor shall be placed in a trust and distributed
when the minor turns eighteen. This use of the explicit trust language, by implication,
shows that no trust is in existence for payments made to Prairie Band members who are
over eighteen years of age. In re McDonald, 353 B.R. 287 (Bankr. D. Kan. 2006).

B. The Per Capita Payments Are Not Exempt because the Tribal Code Is
not Applicable Law.

Potawatomi Nation Tribal Code § 4-10-16 states that:

The following property shall be exempt, from garnishment, attachment,
execution, sale, and other process for the payment of principal and interest, costs,
and attorney fees upon any judgment of the Tribal Court:

(H) Gaming revenue per capita payments to Prairie Band Potawatomi
Nation tribal members, provided that this exemption shall not apply to
Potawatomi Nation Tribal Court actions to enforce or satisfy child support
obligations of a tribal member of the Nation

At first glance, this provision seems similar to Kansas exemptions that are usable by

debtors residing in Kansas to exempt assets from the bankruptcy estate.
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However, this provision does not provide an exemption for the Per Capita
Payments in bankruptcy because (1) it is not Kansas state law, and (2) it only applies to a
“judgment of the Tribal Court.” In the Kansas bankruptcy-court case decided by Judge
Karlin, the trustee sought turnover of all per capita distributions from gaming revenue
from a debtor who was a member of the Prairie Band. In re McDonald, 353 B.R. 287,
288-89 (Bankr. D. Kan. 2006). The court held that there is no exemption under
Potawatomi Code 8§ 4-10-16 because under K.S.A. 60-2312 Kansas only allows a debtor
residing in the state to choose Kansas state exemptions; this debtor lived within Kansas,
not on tribal territory. Id. at 292. The Bankruptcy Code § 522(b) does not allow a debtor
to choose exemptions of a tribal entity. Id. In addition, the Tribal Code § 4-10-16 only
applies to restrict process against per capita gaming revenue payments from process
“upon any judgment of the Tribal Court,” not from creditors outside the Tribal Court
system. Id. The McDonald court approach applies in this context because the Debtors do
not reside on Potawatomi tribal grounds and because Debtors do not seek relief from the
Tribal Court. In addition, Judge Karlin dealt with the same exemption provision at issue
here.

Bankruptcy Code § 522(b)(3) does not envision exemptions provided by Tribal
Code because it only mentions federal law other than the federal bankruptcy exemptions
or “State or local law” as a source for exemptions. Kansas has opted out of the federal
exemptions. Kan. Stat. Ann. § 60-2312. “Local law” most logically refers to the law of a
subset of state government, such as municipality, because the word local implies that the
law is derived from a sovereign that is a part or a unit of a greater sovereign. If “local

law” were defined otherwise, the term “local law” would be too broad and could refer to
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local custom or private law such as that of an association. Because the Prairie Band is
neither a state nor a local government, the Bankruptcy Code does not allow for use of
Tribal exemptions. When a debtor seeks to discharge debts that did not arise from
activities occurring within the tribal territory, and seeks the benefit of federal law, it
seems reasonable that only the exemptions that Congress has authorized (state and local
law) can be available to a debtor.
I11.  Conclusion

The Per Capita Payments are part of the bankruptcy estate because they are akin
to distributions from a business enterprise, and they are not excluded by the action of §
541(c)(2) because the Per Capita Ordinance does not create a spendthrift trust. Likewise,
the Per Capita Payments are not exempt under Potawatomi Nation Tribal Code § 4-10-16.
That section specifically limits effects to judgments of the Tribal Court. Furthermore, the
federal Bankruptcy Code does not allow tribal law to govern exemptions, only state or
local law. Even assuming tribal law did govern exemptions under federal bankruptcy
law, the state of Kansas only allows Kansas residents such as Debtors to employ Kansas
state exemptions, and there is no Kansas exemption for Per Capita Payments. Therefore,

the Debtor’s claimed exemption in the Per Capita Payments is not valid.

Respectfully Submitted:
LENTZ CLARK DEINES PA

s/ Carl R. Clark

Carl R. Clark, KS #11411

9260 Glenwood

Overland Park, KS 66212
(913) 648-0600

(913) 648-0664 Telecopier
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cclark@lcdlaw.com
Chapter 7 Trustee

CERTIFICATE OF SERVICE

I hereby certify that on the date entered on the court’s docket, a true and correct
copy of the above and foregoing Brief was electronically filed with the court using the
CM/ECEF system, which sent notification to all parties of interest participating in the
CM/ECEF system, including the Acting United States Trustee.

s/ Carl R. Clark

Carl R. Clark
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Exhibit 1

Q) Sale of Property before Judgment. If any property attached be perishable or in
danger of serious of immediate waste, the Tribal Police shall sell the same in the manner
proscribed in Section 4-10-11. All monies received by the Tribal Police under this
Subsection shall be paid to the clerk of the District Court to be held to be applied to any
judgment that may be recovered in the action.

J) Subjection of Property to Judgment. If judgment is recovered by plaintiff, it
shall be paid out of any proceeds held by the District Court and out of the property
retained by the Tribal Police. The Tribal Police shall, in accordance with the provisions
of Section 4-10-11, sell so much of the personal or real property as may be necessary to
satisfy the balance. Whenever the judgment has been paid, the Tribal Police, upon
reasonable demand, shall deliver to the defendant any remaining proceeds of the property
attached as is necessary to satisfy the judgment.

(K)  Procedure When Judgment for Defendant. If the defendant recovers judgment,
all the proceeds of the sales and the monies collected by the Tribal Police and deposited
with the District Court together with all attached property shall be delivered to the
defendant.

(L)  Action on Bond for Wrongful Attachment. In an action on the bond, if it is
shown that the attachment was wrongfully sued out, the defendant may recover the actual
damages sustained and reasonable attorney’s fees to be fixed by the District Court;
provided, that this Section shall not constitute a waiver of sovereign immunity of the
Tribe, its officers, employees, agents, or political subdivisions.

(Amended by PBP TC No. 92-64, November 18, 1992)
Section 4-10-16. Exempt Property.

The following property shall be exempt, from garnishment, attachment, execution, sale,
and other process for the payment of principal and interest, costs, and attorney fees upon any
judgment of the Tribal Court:

(A)  Three-fourths (3/4) of the net wages earned per week by the person or an amount
equivalent to forty (40) times the federal minimum hourly wages per week, whichever is
greater, except as may be specifically provided by law for child support payments.

(B) One automobile of fair market value not exceeding one thousand dollars
($1,000.00).

(C) Tools, equipment, utensils, or books necessary to the conduct of the person’s
business but not including stock or inventory.

(D)  Actual trust or restricted title to any lands held in trust by the United States, or
subject to restrictions against alienation imposed by the United States but not including
leasehold and other possessory interests in such property.

Potawatomi Law and Order Code 4-32 Title 4: Civil Procedure
JUNE 2010
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(E)  Any dwelling used as the actual residence of the judgment debtor, including up
the five (5) acres of land upon which such dwelling is located.

(F)  Household goods, furniture, wearing apparel, personal effects, but not including
recreational or luxury items.

(G)  All ceremonial or religious items.

(H)  Gaming revenue per capita payments to Prairie Band Potawatomi Nation tribal
members, provided that this exemption shall not apply to Potawatomi Nation Tribal
Court actions to enforce or satisfy child support obligations of a tribal member of the
Nation

Section 4-10-17. Taxable Costs.

The Court by rule may set the fees and costs of any service performed by the Court Clerk
on behalf of the parties when such fees and costs are not provided for by tribal statute. Such fees
and costs shall be maintained at a minimum level. Costs include, but not limited to, fees required
for the filing of any paper in an action, expense for service of process, costs of transcripts,
service of papers and mileage, costs of publication of any notice required to be published,
printing of briefs or other documents required by the Court to be printed, and any other items
made recoverable as costs by court rule. The prevailing party shall be allowed a reasonable
attorney fee to be set by the Court, to be taxed and collected as costs.

Section 4-10-18. Awarding Costs.

The Clerk of the Court shall tax the costs in each case, and insert the same in their
respective judgments, subject to re-taxation by the Court, costs shall be allowed as a matter of
course to the prevailing party. In actions for the recovery of money or for specific real or
personal property, unless the Court otherwise directs, however, costs against the Tribe shall be
imposed only to the extent specifically permitted by tribal law.

Section 4-10-19. Foreign Judgments.

Recognition, implementation and enforcement of orders, judgments and/or decrees from
courts other than the District Court of the Prairie Band Potawatomi Nation, hereinafter the
"District Court", shall be allowed in accordance with this Code if it has been registered with the
district court by filing a certified copy of the order, judgment and/or decree with the District
Court clerk, paying any necessary filing fee and obtaining service on the judgment debtor in
accordance with the provisions of this Code.

Potawatomi Law and Order Code 4-33 Title 4: Civil Procedure
JUNE 2010
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N ~ Exhibit 2

o) e
PER CAPITA ORBINANCE (gmw
D \ee

ARTICLE ©

DECLARATION QF: PUBLIC POLICY AND PURPOSE

Section . The Prairte Band of Potawatomi Tedians of Kansas own and
operate the Harreh's Prairic Band Casinp on a sleven square mile regervation
located mewr the small 'owa of Mayetta, Kanges. The pugpose: of this Casino is 10
eatploy tribal members and help generate revenues © fund Tribal Government
operatiqas ard programs. %' promote Tribal ecopemic develepment, and provide
for the genasal health, ‘*dupation, and welfare of $ie Potawatomi Tribe aod its
mambets. - -

Section2. Federal’ Law cumently goverss how met revemues from a
Gaming Biitesptise thay be @xpended for Per-Capita payments to its Tribal
metbership. (25 US.C. Section 2710) (b) (2) and (3). The Praide Bend of
Potawatomi Indizns hereby formalizes its pian for the allecation of such net
gaming revenues fog Tribal purposes and. for Per-Capity distribefions w the
General Membership of the Pétawaromi Indians.

ARTICLE @I
DEFINITEONS

BegGon 1. -As ased im this ordinance, the following words shall have the
following meanigge unless the context clearly states or requizes otherwise.

(a) Teibal Megiber: means any Prairie Band Powswntomal individual who is
currently enrolled.on the Prairte Band Potawaiomi Tribal roil.

(b).. Tritial Gonpeil: meaps the seven member gloctd governng body of the
Preirie Basd of Pojswatpmi indians. This sevess methber- body cisisids of ‘the -
Tribal Chairpersom, Tribal Vice Chairpersos, Treasurcr, Secretary, and three
Tribal ‘Cowici} - Msswbars, who exercise the execudve powers of the Tribal

(© Gegarol Cowncil: masins all enrolled members of the Preine Band of
Potawatomi-Indiaps who are eighteen years of age or okder mesting in a Genesal
Council Meeting.

(d) Prairie Band of Powawatomi Indians: means the Praisie Band of Potawatomi
Indians located im Kansas, who are a Federally recognized Indian tribe exeecising
jurisdiction over the Potawatomi reservation and other Indian lands, which are
held ia tnait by the Federal Gevernment for tha tribes use and benefit.

PririeBagd Potawasiini Mation | '
Fer Copia Oalivaes . 1e  Agiinogied Bbnmry 35,2004

B
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(®) Gaxxdl;ag, Casino/Enferprise: means the Prairie Band of Potawatomi Tribal
Casino Or iscation where gaming activities such a8; roulette, dice, plackjack, siot
rmachine, bingo of any other game of chance take place.

(D Net Qaming Revesmmss, means thal revgave genepated from a gaming
enterprise that is given to the Potawatomi Indiéns afker all expenses and duss are
paid to operale and run the cagino, focluding but pot limited to loan paymemts,
player winnings, equipeaent coss, and foes, eis.

(g) PerCapitr vaeans the payments made or diswibuted to a1l ewrolled members
of tho Pouwatomi Tribe, which are paid ditectly froen the Prpirie Bapd of
Powwatbimi Jadidts Casino’s Net Gamping Revenngs.

(h) Per-Capita Pay Period: means the quarterly period of tims establighed by the
Tyibal Conncil that is used 1w calculate Net-Gaming Revenves actual and projected
available. for the Per-Capita Paysment i the period: The four quarterly periods end
on March 31st, Juna 30th, September 30t and December 315t of each year.

(i) Mimor: Is an egsplled individual beneficiary whe 13 eligible to participate in 2
Per Capith Paywent and whip has not reached the age of eighteen (18) ywars on the
datg set for distribution.

(j)- Bligible Tribal Member: means any living mmember of -the Potawatom tribe,
who ka3 not relinquished oz waived his rights o be oa the tribal roll.

(k) Legal$ncompetent: is an enrolled individual heneficiary eligible ta participate
in a Par Capita Payment, and who has beea declared to be under 2 legal disability,
other than being & miner, by a court of competent jurisdiction, including a tribal
justice system.

<D, Approgiien Bugeaw Offigial:  means the Burgse Gfficial with delagmsd
authatity 6o approve B Tribal Revente ARocation Plsa.

() Secietavy: means the Sectelary of the Interfor or his tutherized
repraseatative. - .

(n) Superintendent: means the official or other designated representative of the
Bureau of Indisn ASfairs in charge of the field office which has immediate
sdministrative responsibility for the affairs of the yibe, band, or group for which a
tribal Reverme Allocation Plan is prepared.

(0) IGRA: means fiie Indian Gamiag Regulatory Act of 1988 (public kaw IO0-
497) Y02 s, 2467 daged Oetober 17, 1988 (codified at 25 U.S.L.. 2701-21 1988)
and any amepdments,

Peairié’ B ged Polbwtiaml Matiost S o

“Per. Capits Opinanks - -2 msm@@eqiﬂmms. 2604
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(p) Resohmlpm means the fopmel decument i whith the Tribel Council
expresses iis Iegistative will in pocordance vith i Tribal Constizstion.

(g) Tribal Revenue Ailocaﬁqp Ptan: means the document pabmitted by the Praitie
Band of Potawatomni Indiang for distributing net ganing ravenues,

(f) Dispibution Datels: geans-thoss: dates set by tie Teibal Couacil for the
digtributioe of i PeriCapitp Puyment. Those diatea set by the Tribal Council are
Magch 15th, June 15th, Septémber 15#rand Becapiber 15th, of each year.

(s) Eligibillty Date: ‘mesms the day 2 person's application Is appraved for Tribal
Membership by the Enrollggent Committee. The eligibitity dttermination dates for
diswibutions are February 15th, May 15th, August 15th and November 15th of
each year.

ARTICLEII
ALLOCATION FLAN

Section 4. Thb Prine-Band of Potawattmi Jadians intend to dedicase the
Mer Gaming Revidues to ihe following purpeses. or prograsms as seg forth in the
percensiges shown i thip article 1I.

(a) 30% padcesd of the Net Gaming Revenuss shafl be used w fuad of
supplement Tribal Government Operations end Pragrans.

(b) 20% percent of the Net Gaming Révenues shall be used for Per-Capita
distribusions to all eligible enralled twibal members.

(6) 3% pescem of the Not Gaming Revesues shall be used, to fand tibat

poonomic” Sgvelogimaent ipstuding but not Jimiteg to, feveloping wibsl busiosts

enterprises, busingss oppcmhmncs’: gonds  a gervioes that may provide |

employment 1o its metabers, and financial retums to the tribe and its members.

(&) 1% pescentof the Net Gaming Revenues shall be used to donate for Tribal
and or non-Tribal charitable organizations or logal government organizations
peoviding services to the Potawatomi ladians.

(60 2% pementof the Net Gaming Revepues will be used to provide for the
general welfare of the Tribes and its members.

Sestion-2.. “The Tribal Council shall have the authfity to designate and
move 8 perceniage of funding in a category (Bection 1 {a) - (8) to any wiher
categlyy i the fourth (4th) quszter of that fiscal yeat, if the funding in the

Prairie Band Nﬂwm}oaﬁ Neagdon

-

Per Capila Quelimadcs, -3 Au aguindudFobruagy 25,2004

. . . P

Case 10-20713 Doc# 28-2 Filed 08/05/10 Page 3 of 7



o/ -~

categary fremn which the thoeey is being waken 8 not necessary for the stated
purposes and the funding is vequired for the ecategory o which the money ia
being ansferred. Otherwise, the purposes and proportions for tte expenditure of
Net Gaming Revepues may be changed by a najority voie of the General Council,
except s provided in Artiele V1 herein relating & amendmsnts fequired o obtain
Secretarial approval of thiy ordinance pursueit o the (IGRA) Indian Guming
Regulatory Aci. The perceniage in Artiwole )i Section 1 (b) shall in mo event

Segtion 3. The Tribgt Couacil shall esgure that documentaion of needs or
lack of nesid in any cajegory. during the first three quarters of the fiscal year is
establishgd. Thersaftes, the Tribal Council shall have ciearly establizhed peeds or
excess of nseds and may make appropriate sdjustmerss by the wransfer of funds to
those categories in which needs have been established.

. ARTICLEIV
ELIGIBILITY FOR PER CAPETA PAYMENTS

Sastion 3. Bvery living person who is an exsolled megober of e Prairie
Bangd of Patawatnmi Indigas on the eligibifity determination date is eligible to
receive a Pas Capita Paypsent.

(a) If 8 Pomwatoni tribal member becomss digenrolied er withdsaws from the
tribal roll on a date, prier to a eligibility determination date far the distribution of a
Per Capila Payment, then that individual becemes incligible for a Per Capita
Payment.

(®) If a Potgwatomi Triba} Member dies on or after the eligibilily desermination
date then that gaemper’s final Per-Capita Payowmt shall be mpde to- his estate or

peis's aggdunt as determigmd ‘

‘ 28 hy the Deparpment of Ingrior Adssinistiative. Low
Tudge's Orddr, or court of compétent furisdiction, the payment will be held by the
Potawatorni Indians umtil the order is issued and the legal documentation {8
presensed to tha Per-Capita Department of the Prairic Band of Potawatomé Indians

for disbussernent of that deceased Per-Capita Payment.

Segion 2. Distribution shall be based on the jatest membesship list as of
the eligibility determination date and as approved by the Tribal Council and
cestified by the Prairie Baad of Potawatomi Tribal Enrellment Office. Awy petson
excluded from eligibility by the terms of this ordinance shall have the right of
appeal t© the Tribal Couecil and will have the right to dwe process of the law,
according fo the tribe's govemning document, whereas the tibal conrt wilt have the
final decigion to a person’s elgibility for a Per Capita Paymest.

Per Capita Ordinatcg -4- A3 apended-Februacy 25, 3004
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(8) Persans who have filed 2 completed membership applicadion and i reqaired
documents and whose applications are approved for membesship by the
Enrollment Committee on ex previous to the eligibility determaination date (Article
11, Section 1, (5) Eligibility Date) set by Tribal Couacil, and who otherwise meet
all requirements for tribal membership (See PBP Tribal Constitwtion, Artiele Iil,
Membership) shall be eligible for a Per-Capita Payment.

ARTICLE Y
CALCULATION AND DISBURSEMENT OF PER CAPITA PAYMENTS

Section ¥. This ordingmce is get qut 8o thit 2l Net Gaming Revenue set in
the percentages a9 shown in Article LI, provides. that every eligible Potawstanxi
wibal member receives en equal share.

Section 2. Bach Per Capita Paymern shall be dishursed within thdrty days
after the Per Capita Pay Period. See (Article 111, Sectiop 1. (b) Definitions).

Section 3. Bsch Pet Capita Payment shall be raade by &xibal check, made
payable to the gligible tribal member, except in the £asp of incompetents or
minors. Sse (Azdcle Vv, Section 4 & 3).

Section 4. ' Per Capita Payments made to legally incompetent tribal
members shall be msde payable to the legal guardign, provided that the legal
guardian provids a full explapation of the circumstinces which justfy the
disbursement of the incompetent’s payment. This ordinamoe raquires that, vpon
the request of the Nation's per capita office. & legal guardiam provide a certified
accounting of all expaadites of the incompetent’s payment, and pravide
supporting documentaiion of all expenditures.

Sestiop 5. Per gapita distributions for miners shall be pleoad in-trust and -
widl be distributed to the inor with accumulated trust income on and after the 18
birthday.

() The trust assers will be diswibuszd 10 the twibal memsber according o the
following schedwe:

At age 18 — 10% of the trust balance
At age 19 — 20% of the trust baleace
At age, 20 — 30% of the trust balance
At age 2] — all cemaining trust assels.

Valuing education is of utmost concern (o the General Cotmneil. Notwithstanding
this schedule, excapt as provided below, no trust distributtons will be made (o a
Preirie Band Potawdons Nation

Per Capiii Greinance - -$-  As amemded Febwoary 35, 3004
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member wko does mot bave a high school diploma o5 a G.ED until this
requirement is mey or the mugmber is 21. At the age this requiremerit is met or at
the age of 21, all distributions will be made to the extent of the age of the member.
In any event, all trust assets will be distributed by the age of 21. Adfter sge 18,
current pes capita distributions will be made to the adult member.

(bglh Additional distributiens from the trust may be made before, on or after the
18" birthday fot the minor's health, educsiton, ot welfdre wpon request of a parent,
legal or t& miror is amownts as from tme o fime may be deemed
necessary by the trusise.

() The trust will be izrevocable and will be administesed by an independsnt
institational trustee. The trustee will deliver regular staterncats of trust assets and
income to the tribal member. The per capita paymeats in trust will be iavested in
accord with prodent investment practices.

(d) The trust may have such additional provisions as the Tribal Council may
determing to be ressonabie or necessary Jo carry out the operations and functions
of the gust.provided that the minor's intepssts ghill be preserved and pratected as
reguired by 29 U.SIC. § 2HMa)3)(C)-

{e) THis endipango requires that, upon the request of the Natio’s per capita
office, the parents ¢r guardian provide a certified actounting of all expaadinires of
the minor's payment and provide supporting documentation of all expenditures.

Section 6. Any dispuse regarding this cedinance, implementation theveof,
or actian taken theraunder shall be first presented to the Tribal Councid whose
decision may then be appealed to the Potawatomi Tribal Cgurt, whose decision
shall be final.

Sectiph 7. The Retawatomi Indizas Wil inciude, with cach Per Copita
Payment 8 staibmegit roading: Federal law requires the Potewatomi Indimns to
inform you gt this Per Capita Payment is subject to Federal Taxation. (25 U.S.C.
Sectioa 2710 () (3) (D) The Potawatomi Indiens ehall withhold Fedexal Income
Tax from each Pér Capita Payment as may be required under Internal Revenue
Service regulations (26 CFR part 31) and pay such tax to the Internal Revenue
Service. The Potawatomi Indians will provide the appropcite annual tax
statements to the eligible member by the end of Jamuary following the tax year.

ARTICLE VI
ADOPTION AND AMENDMENT
Proirie BandPotaiwaigvi Nition ,
Per Capitg Ordinangst -6- Asamengad Febregry 23, 2004
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Section 1. This cedinance will become effestive upow its approval by &
majority vote of the General Council of the Prairiec Band of Potawatomi Indians
and this ordinance will becoma effective when spproved by the Secretary of
Interior or his representatives as long as cequtired by law.

Section 2. This ordimance may only be amwended by a majority vote of the
General Coancil of the Potawatomi Indians; provided that-the Tribal Council shall
be suthorized and heseby is irecied to make any amendments (o shis ordisance ag
requised by the Searetary of lierior for coanplianee with 258.8.C. Section 2710
et 6bg. Thest amendments will becoms offective when approved by the Secretary
of Imerioeor bis represeriative.

{Ameased by PBRP TC No. 2000-82, May 16. 2000: amandusnis iy Refezendum.bn Faruary-25, 2004
approved by (ho literior Departmant on Septesaber 2, 2003)

g )

Per GapiaDrinngs 17 ~7- AS amanded Solmiry 35, 2004

~‘: LY
P )
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