
10-35776 

_____________________________________________________________ 
 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

_________________________________________________________ 
 

CONFEDERATED TRIBES AND BANDS OF THE 

YAKAMA INDIAN NATION 

Plaintiff-Appellant 
 

v. 
 

CHRISTINE O. GREGOIRE, Governor of the State of Washington;  

CINDI HOLMSTROM, Director of the Washington State Department of Revenue; 
LESLIE CUSHMAN, Deputy Director of the Washington State Department of 

Revenue; STUART THRONSON, Assistant Director of Special Programs of the 
Washington State Department of Revenue; and PAT PARMER, Chief of 

Enforcement and Education Division of the Washington State Liquor Control 
Board, 

Defendants-Appellees. 

________________________________________ 
 

ON APPEAL FROM ORDERS AND JUDGMENT OF THE 

UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF WASHINGTON 

Case No. 2:08-cv-03056-RHW 

The Honorable Robert H. Whaley, Senior District Judge 

________________________________________ 
 

OPENING BRIEF OF PLAINTIFF – APPELLANT  

CONFEDERATED TRIBES AND BANDS 

OF THE YAKAMA INDIAN NATION 

________________________________________ 
 

       Phillip E. Katzen 

       Cory J. Albright 
       Zach Welcker 

       KANJI & KATZEN, PLLC 

       401 Second Ave. S., Suite 700 

       Seattle, WA 98104 

       206-344-8100 
 

Attorneys for Plaintiff-Appellant  

Confederated Tribes and Bands of the Yakama Indian Nation 

Case: 10-35776   03/02/2011   Page: 1 of 117    ID: 7665479   DktEntry: 14



FED. R. APP. P. 26.1 CORPORATE DISCLOSURE STATEMENT 
 
 

Pursuant to Fed. R. App. P. 26.1, the undersigned counsel for Plaintiff – 

Appellant the Confederated Tribes and Bands of the Yakama Indian Nation 

certifies that, on information supplied by the Confederated Tribes and Bands of the 

Yakama Indian Nation, the Confederated Tribes and Bands of the Yakama Indian 

Nation has no parent corporation(s) and no publicly-held corporation owns stock in 

the Confederated Tribes and Bands of the Yakama Indian Nation. 

 

       s/ CORY J. ALBRIGHT 
       Cory J. Albright 
       Kanji & Katzen PLLC 
       401 Second Ave. S., Suite 700 
       Seattle, WA 98104 
       (206) 344-8100 
       calbright@kanjikatzen.com 
 

Case: 10-35776   03/02/2011   Page: 2 of 117    ID: 7665479   DktEntry: 14



TABLE OF CONTENTS 
 
 
TABLE OF AUTHORITIES .......................................................................................       i 
 
STATEMENT IN SUPPORT OF ORAL ARGUMENT ............................................      v 
 
GLOSSARY .................................................................................................................     vi 
 
JURISDICTIONAL STATEMENT ............................................................................      1 
 
STATEMENT OF THE ISSUES.................................................................................      1 
 
STATEMENT OF THE CASE ....................................................................................      2 
 
STATEMENT OF THE FACTS .................................................................................      4 
 
I. The Yakama Nation and Its Economy ...............................................................      4 

 
II. The State’s Cigarette Tax Scheme .....................................................................      5 

 
A. The Rights and Obligations of Wholesalers under the State’s Tax 

Scheme ....................................................................................................      6 
 

B. The Rights and Obligations of Retailers under the State’s Tax 
 Scheme ....................................................................................................      8 

 
III. The Nation’s Challenge to the State’s 1976 Tax Scheme .................................    10 
 
SUMMARY OF THE ARGUMENT ..........................................................................    11 
 
STANDARD OF REVIEW .........................................................................................    14 
 
ARGUMENT ...............................................................................................................    15 
 
I. As a Matter of Federal Law, the State May Not Impose the Legal Incidence 

of Its Cigarette Tax on Yakama Retailers .........................................................    15 
 

II. The Analysis of the State’s 1976 Cigarette Tax Scheme in Colville Does Not 
Control Here and the District Court Erred in Proceeding Otherwise ................    19 

Case: 10-35776   03/02/2011   Page: 3 of 117    ID: 7665479   DktEntry: 14



 
III. As Written and Applied, the Legal Incidence of the State’s Cigarette Tax 

Impermissibly Falls on Yakama Retailers .........................................................    22 
 
A. While Retailers Must Pay the Tax to Wholesalers, Retailers Are Not 

Required to Pass Through the Tax to Consumers or to Keep Records 
of Doing So and Cannot Defer Payment of the Tax ...............................    22 
 

B. Retailers May Not Obtain a Refund when They Are Unable to Sell to 
Consumers Cigarettes upon which They Have Paid the Tax and 
Receive No Compensation for Collecting the Tax .................................    29 

 
IV. The Legislature’s Superficial Statement of Intent Is Not Probative Evidence 

that the Legal Incidence of the Tax Does Not Fall on Yakama Retailers .........    37 
 
V. The District Court Erred in Dissolving the Restraining Order and in 

Disbursing to the State the Bond Posted by the Nation ....................................    41 
 
CONCLUSION ............................................................................................................    42 
 
ADDENDUM ..............................................................................................................    44 
 
I. The State’s Current Cigarette Tax Scheme .......................................................    45 

 
A. Wash. Rev. Code §§ 82.24.010-900 (West, Westlaw through 2011 

legislation) ...............................................................................................    46 
 
B. Wash. Admin. Code § 458-20-186 (West, Westlaw through 

amendments adopted on Dec. 15, 2010) .................................................    89 
 

II. The State’s 1976 Cigarette Tax Scheme ...........................................................    95 
 

A. Wash. Rev. Code §§ 82.24.010-900 (1976) ............................................    96 
 

B. Wash. Admin. Code § 458-20-186 (1976) ..............................................  102 
 
STATEMENT OF RELATED CASES PURSUANT TO NINTH CIRCUIT 
RULE 28-2.6 ................................................................................................................  104 
 

Case: 10-35776   03/02/2011   Page: 4 of 117    ID: 7665479   DktEntry: 14



CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMITATION, 
TYPEFACE REQUIREMENTS AND TYPE STYLE REQUIREMENTS ...............  105 
 
CERTIFICATE OF SERVICE ....................................................................................  106 
 

 

Case: 10-35776   03/02/2011   Page: 5 of 117    ID: 7665479   DktEntry: 14



i 

TABLE OF AUTHORITIES 
 
CASES 
 
Agostini v. Felton, 521 U.S. 203 (1997)  ................................................................. 21 
 
American Oil Co. v. Neill, 380 U.S. 451 (1965)  ..................................................... 26 
 
Bingham v. Hamilton, 100 F. Supp. 2d 1233 (E.D. Cal. 2000)  .............................. 20 
 
California State Bd. of Equalization v. Chemehuevi Indian Tribe, 
474 U.S. 9 (1985)  .................................................................................................... 15 
 
Comm’r of Internal Revenue v. Sec.-First Nat. Bank of Los Angeles, 
148 F.2d 937 (9th Cir. 1945)  .................................................................................. 20 
 
Coeur d’Alene Tribe of Idaho v. Hammond, 384 F.3d 674 (9th Cir. 2004), cert. 
denied, 543 U.S. 1187 (2005)  ..........................................................................passim 
 
Confederated Tribes & Bands of the Yakama Nation v. Gregoire, 
680 F. Supp. 2d 1258 (E.D. Wash. 2010)  ................................................................. 1 
 
Confederated Tribes of the Colville Indian Reservation v. Washington, 
446 F. Supp. 1339 (E.D. Wash. 1978), aff’d in part and rev’d in part, 
447 U.S. 134 (1980)  .........................................................................................passim 
 
Confederated Tribes of the Colville Indian Reservation v. Washington, 
447 U.S. 134 (1980)  .......................................................................................... 11, 19 
 
Dominguez-Curry v. Nevada Transp. Dep’t, 424 F.3d 1027 (9th Cir. 2005)  ........ 34 
 
Fair Hous. Council of Riverside County, Inc. v. Riverside Two, 249 F.3d 1132 
(9th Cir. 2001)  ............................................................................................. 14, 27, 34 
 
Gurley v. Rhoden, 421 U.S. 200 (1975)  .................................................................. 18 
 
McCulloch v. Maryland, 17 U.S. 316 (1819)  ......................................................... 38 
 
Montana v. Blackfeet Tribe of Indians, 471 U.S. 759 (1985)  ................................. 15 
 

Case: 10-35776   03/02/2011   Page: 6 of 117    ID: 7665479   DktEntry: 14



ii 

Mpoyo v. Litton Electro-Optical Sys., 430 F.3d 985 (9th Cir. 2005)  ............... 19, 20 
 
Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450 (1995)  ..............passim 
 
Potts v. Zettel, 220 F. App’x 559 (9th Cir. 2007)  ................................................... 20 
 
Squaxin Island Tribe v. Stephens, 400 F. Supp. 2d 1250 
(W.D. Wash. 2005)  ........................................................................................... 13, 26 
 
Trunk v. City of San Diego, 629 F.3d 1099 (9th Cir. 2011) .................................... 14 
 
United States v. California State Bd. of Equalization, 650 F.2d 1127 
(9th Cir. 1981)  ......................................................................................................... 16 
 
United States v. Liquidators of European Fed. Credit Bank, __ F.3d __, 
2011 WL 9730 (9th Cir. Jan. 4, 2011)  .................................................................... 14 
 
United States v. Mississippi Tax Comm’n, 421 U.S. 599 (1975)  ........................... 23 
 
United States v. Smiskin, 487 F.3d 1260 (9th Cir. 2007) ........................................ 13 
 
Wal-Mart Stores, Inc. v. Rodriguez, 322 F.3d 747 (1st Cir. 2003)  ........................ 13 
 
STATUTES 
 
12 Stat. 951, Yakama Treaty of 1855  ....................................................................... 4 
 
15 U.S.C. §§ 375-378  ............................................................................................... 6 
 
15 U.S.C. § 376(a)(2)  ................................................................................................ 6 
 
15 U.S.C. § 376a(a)(3)  .............................................................................................. 6 
 
15 U.S.C. § 376a(d)  .................................................................................................. 6 
 
28 U.S.C. § 1291  ....................................................................................................... 1 
 
28 U.S.C. § 1331  ....................................................................................................... 1 
 
28 U.S.C. § 1362  ....................................................................................................... 1 

Case: 10-35776   03/02/2011   Page: 7 of 117    ID: 7665479   DktEntry: 14



iii 

 
Pub. L. No. 111-154, 124 Stat. 1087 (2010)  ............................................................. 6 
 
Wash. Rev. Code § 82.08.050  ................................................................................. 26 
 
Wash. Rev. Code § 82.24.010(8)  .............................................................................. 6 
 
Wash. Rev. Code § 82.24.020(1)  ............................................................ 5, 23, 37, 40 
 
Wash. Rev. Code § 82.24.020(2)  .................................................................... 7, 9, 23 
 
Wash. Rev. Code § 82.24.026(1)  ............................................................................ 23 
 
Wash. Rev. Code § 82.24.030  ................................................................................... 6 
 
Wash. Rev. Code § 82.24.030(3)  .............................................................................. 7 
 
Wash. Rev. Code § 82.24.040(1)-(2)  ........................................................................ 7 
 
Wash. Rev. Code § 82.24.050  ................................................................................... 8 
 
Wash. Rev. Code § 82.24.080(1)  .............................................................................. 4 
 
Wash. Rev. Code § 82.24.080(2)  ................................................4, 37, 38, 39, 40, 41 
 
Wash. Rev. Code § 82.24.080(3)  .............................................................................. 8 
 
Wash. Rev. Code § 82.24.090(1)  .......................................................................... 7, 9 
 
Wash. Rev. Code § 82.24.090(2)  .............................................................................. 8 
 
Wash. Rev. Code § 82.24.110(1)(e)  ......................................................................... 8 
 
Wash. Rev. Code § 82.24.110(1)(l)  .......................................................................... 9 
 
Wash. Rev. Code § 82.24.110(1)(m)  ...................................................................... 31 
 
Wash. Rev. Code § 82.24.210  ................................................................. 8, 30, 31, 32 
 
Wash. Rev. Code § 82.24.280(1)  ........................................................................ 8, 28 

Case: 10-35776   03/02/2011   Page: 8 of 117    ID: 7665479   DktEntry: 14



iv 

 
Wash. Rev. Code § 82.24.295(1)  ............................................................................ 39 
 
Wash. Rev. Code § 82.24.302  ................................................................................. 39 
 
Wash. Rev. Code § 82.24.040 (1976)  ..................................................................... 10 
 
Wash. Rev. Code § 82.24.050 (1976)  ..................................................................... 10 
 
Wash. Rev. Code § 82.24.070 (1976)  ..................................................................... 10 
 
REGULATIONS 
 
Wash. Admin. Code § 458-20-186(101)(b)  .......................................................... 6, 7 
 
Wash. Admin. Code § 458-20-186(101)(c)  ............................................................ 40 
 
Wash. Admin. Code § 458-20-186(101)(d)  .............................................................. 6 
 
Wash. Admin. Code § 458-20-186(201)(b)  ........................................................ 7, 35 
 
Wash. Admin. Code § 458-20-186(202)(b)  ............................................................ 28 
 
Wash. Admin. Code § 458-20-186(203)(b)  ............................................................ 31 
 
Wash. Admin. Code § 458-20-186(203)(c)  ............................................................ 32 
 
Wash. Admin. Code § 458-20-186(602)(d)  .............................................................. 6 
 
Wash. Admin. Code § 458-20-186(602)(f)  .............................................................. 6 
 
Wash. Admin. Code § 458-20-186(602)(g)  .............................................................. 6 
 
Wash. Admin. Code § 458-20-186 (1976)  ............................................................. 10 
 
Wash. Admin. Code § 458-20-186(303) (2009)  ..................................................... 34 
 
OTHER AUTHORITIES 
 
Black’s Law Dictionary 1443 (8th ed. 2004)  .......................................................... 21 

Case: 10-35776   03/02/2011   Page: 9 of 117    ID: 7665479   DktEntry: 14



v 
 

STATEMENT IN SUPPORT OF ORAL ARGUMENT 
 

 Plaintiff-Appellant the Confederated Tribes and Bands of the Yakama Indian 

Nation requests oral argument in light of the importance of the issues presented 

herein. 
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vi 
 

GLOSSARY 

 In discussing factual and historical matters, litigation positions, and 

arguments in this brief, the terms “Nation” and “Yakama Nation” refer to 

Plaintiff-Appellant the Confederated Tribes and Bands of the Yakama Indian 

Nation.  In discussing litigation positions and arguments, the term “State” 

refers to Defendants-Appellees Christine Gregoire, Cindi Holmstrom, Leslie 

Cushman, Stuart Thronson, and Pat Parmer.  In discussing factual and 

historical matters, the term “State” refers to the Washington State 

Legislature (“Legislature”) and to the Washington State Department of 

Revenue (“Department”), unless otherwise indicated.  The term “the State’s 

cigarette tax scheme” or “the State’s scheme” refers to the Revised Code of 

Washington §§ 82.24.010-900 (West, Westlaw through 2011 legislation) and 

to the Department’s rule implementing those statutes, Washington 

Administrative Code § 458-20-186 (West, Westlaw through amendments 

adopted on Dec. 15, 2010).  Unless otherwise indicated, all citations to the 

State’s cigarette tax scheme in this brief are to the current versions of these 

codes, copies of which are included in the Addendum for the Court’s 

convenience. 
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JURISDICTIONAL STATEMENT	

The district court had jurisdiction over the Yakama Nation’s claims 

under 28 U.S.C. §§ 1331 and 1362 because this case arises under the 

Constitution and laws of the United States, including the federal common 

law right of reservation Indians to be free from state taxation. 

 This Court has jurisdiction under 28 U.S.C. § 1291 because the Nation 

appeals from the district court’s order denying the Nation’s motion for 

summary judgment and granting the State’s motion for summary judgment 

on January 4, 2010, Confederated Tribes & Bands of the Yakama Nation v. 

Gregoire, 680 F. Supp. 2d 1258 (E.D. Wash. 2010), ER13-30; the district 

court’s order granting the State’s motion to dissolve the temporary 

restraining order and to enter judgment on August 4, 2010, ER5-12; and the 

district court’s order granting the State’s motion to disburse bond funds on 

November 9, 2010, ER1-4.  The Nation timely filed notices of appeal from 

these orders and judgment, which dispose of the parties’ claims, on 

September 2, 2010, ER34, and on December 8, 2010, ER31.  

STATEMENT OF THE ISSUES	

 The United States Supreme Court has categorically held that states 

may not tax Indian nations or their members in Indian country.  

Accordingly, if the legal incidence of a state tax falls on Indians in Indian 
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country, the tax is invalid and unenforceable absent express congressional 

authorization.  This case raises a single issue with respect to the State of 

Washington’s cigarette tax scheme: 

Whether the legal incidence of the State’s cigarette tax falls on 

Yakama retailers in violation of federal law where (1) wholesalers are 

required to pass down the tax to retailers but retailers are not required to pass 

down the tax to individual consumers; (2) retailers and wholesalers are 

required to keep records showing that retailers have paid the tax but retailers 

are not required to document that consumers have paid the tax; and in 

contrast to wholesalers, (3) retailers cannot defer payment of the tax pending 

their collection of the tax from their customers; (4) retailers receive no 

compensation or other benefits for acting as a transmittal agent for the State; 

and (5) retailers remain liable for the tax even when they are unable to sell to 

consumers the cigarettes upon which they have already paid the tax?   

STATEMENT OF THE CASE 

The Yakama Nation commenced this action for declaratory and 

injunctive relief on September 2, 2008, challenging the validity under 

federal law of the State’s cigarette tax scheme as applied to Yakama 

cigarette wholesalers and retailers on the Yakama Indian Reservation.  

ER206.  The district court granted the Nation’s motion for a temporary 
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restraining order on September 12, 2008, and enjoined the State from 

threatening or taking any enforcement action against Yakama wholesalers or 

retailers or their suppliers with respect to the possession, delivery, and sale 

of cigarettes not bearing a Washington State tax stamp.  ER188-193.  The 

district court required the Nation to post a $500,000 bond as security for this 

preliminary injunctive relief.  ER187. 

 The parties filed cross motions for summary judgment on June 3, 

2009.  ER254-255.  On January 4, 2010, the district court (Whaley, J.) 

denied the Nation’s motion and granted the State’s motion in part, and in 

doing so, held that the legal incidence of the State’s cigarette tax does not 

fall on Yakama retailers in violation of federal law.  ER13-30.  On the basis 

of that order, the district court granted the State’s motion to dissolve the 

restraining order and to enter judgment on August 4, 2010.  ER5-12.  The 

Nation appealed the district court’s order and judgment on September 2, 

2010.  ER34.  On November 9, 2010, the district court granted the State’s 

motion to disburse the proceeds of the bond posted by the Nation in 

connection with the restraining order, ER1-4, and the Nation filed an 

amended notice of appeal to include that order on December 8, 2010, ER31.   
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STATEMENT OF THE FACTS 

I. The Yakama Nation and Its Economy 

 The Yakama Nation is a federally-recognized Indian nation with 

approximately 10,000 enrolled members that is party to the Yakama Treaty 

of 1855, 12 Stat. 951, and that exercises the sovereign right of self-

government over the 1.4 million-acre Yakama Indian Reservation in Central 

Washington.  ER54-55 (Plaintiffs’ LR 56.1 Statement of Undisputed Facts 

in Support of Plaintiffs’ Motion for Summary Judgment and Motion to 

Strike (“Plaintiffs’ Statement”)) ¶ 22; ER38 (Defendants’ Statement of Facts 

Opposing Plaintiffs’ LR 56.1 Statement of Facts (“Defendants’ Statement”)) 

¶ 22; ER198 (Declaration of Athena Sanchey in Support of Temporary 

Restraining Order (“Sanchey Decl.”)) ¶ 8.  The Yakama Nation’s diverse 

economy includes farming, tobacco manufacturing, gaming, Yakama 

cultural centers, restaurants, retail shops, and other entertainment and tourist 

activities.  ER198 (Sanchey Decl.) ¶ 9.    

 There are nine Yakama member-owned businesses on the reservation 

engaged in the retail sale of cigarettes and other tobacco products.  ER73-74 

(Defendants’ Corrected Interrogatories and Requests for Production to 

Plaintiff Yakama Nation Commerce Association with Responses) Int. 6.  

These businesses also sell motor vehicle fuel and other convenience store 
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items.   E.g., ER195 (Declaration of Richard “Kip” Ramsey) ¶ 2.  Each of 

these businesses is organized, licensed, and operates pursuant to the laws of 

the Yakama Nation, including the Nation’s Law and Order Code for Tribal 

Business Incorporation and Regulation.  ER56, 75-88 (Plaintiffs’ Statement) 

¶ 64, Ex. J; ER39 (Defendants’ Statement) ¶ 64.  Through the affixation of 

the Yakama Nation tax stamp, the Nation imposes a tax on tobacco products 

sold by Yakama retailers.  ER198-199 (Sanchey Decl.) ¶ 10.  The revenues 

generated by this tax support essential government services, including 

police, water and sewer, electricity and gas, tribal court, and burial services, 

as well as fisheries, forestry, and other natural and cultural resources 

programs.  ER198-201 (Id.) ¶¶ 10-11, 13. 

II. The State’s Cigarette Tax Scheme  

The State of Washington also imposes an excise tax on “the sale, use, 

consumption, handling, possession, or distribution of all cigarettes.”  Wash. 

Rev. Code § 82.24.020(1).  It is the Legislature’s intent “to collect the tax 

from the person who first sells, uses, consumes, handles, possesses . . . or 

distributes [cigarettes] in the state,” id. § 82.24.080(1), and to “impose[] [the 

tax] at the time and place of the first taxable event and upon the first taxable 

person within this state,” id. § 82.24.080(2).  To facilitate the collection of 

the tax with respect to cigarettes sold by Washington retailers, the State 
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employs what is commonly referred to as a “collect and remit” scheme, 

Coeur d’Alene Tribe of Idaho v. Hammond, 384 F.3d 674, 688 (9th Cir. 

2004), cert. denied, 543 U.S. 1187 (2005), as described below.1     

A. The Rights and Obligations of Wholesalers under the State’s 
Tax Scheme 

 
“Wholesalers,” who distribute cigarettes “to retailers for the purpose 

of resale,” Wash. Rev. Code § 82.24.010(8), are required to purchase and 

affix tax stamps to each package of unstamped cigarettes that they acquire 

from manufacturers or distributors.  Id. § 82.24.030; see also Wash. Admin. 

Code § 458-20-186(101)(b) (“Payment of the cigarette tax is made through 

the purchase of stamps from banks authorized by the department . . . to sell 

                                                 
1 With respect to cigarettes that are not sold by Washington retailers, the 
Department collects the tax by other means.  For example, when a 
manufacturer gives away cigarettes for advertising, promotional, or other 
purposes, the manufacturer must pay the tax directly to the Department.  
Wash. Admin. Code § 458-20-186(101)(d), (602)(f); ER104 (Deposition of 
Lee Smith (“Smith Dep.”)) 67:3-6.  And when a Washington resident 
purchases cigarettes from an out-of-state retailer, the resident must pay the 
tax directly to the Department.  Wash. Admin. Code § 458-20-186(602)(g).  
Out-of-state retailers are required by the Federal Jenkins Act, 15 U.S.C. §§ 
375-378, to report these interstate sales to the Department, id. § 376(a)(2); 
see also Wash. Admin. Code § 458-20-186(602)(d), and the Department has 
used this information to inform Washington consumers of their tax 
obligation and to issue tax assessments where appropriate, ER133-135 
(Smith Dep.) 131:1—133:12.  As a result of recent amendments to the 
Jenkins Act by the Prevent All Cigarette Trafficking Act of 2009, Pub. L. 
No. 111-154, 124 Stat. 1087 (2010), out-of-state retailers must now sell to 
Washington residents cigarettes affixed with a Washington tax stamp and 
must comply with all of the same legal obligations as Washington retailers.  
15 U.S.C. § 376a(a)(3), (d). 
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the stamps.”).  Only wholesalers may possess and affix tax stamps to 

unstamped cigarettes.  Wash. Rev. Code §§ 82.24.030(3), .040(1)-(2); Wash. 

Admin. Code § 458-20-186(101)(b).  Wholesalers may defer payment for 

tax stamps for up to 30 days to enable them to first collect the tax from the 

retailers to which they sell the stamped cigarettes.  ER57-58 (Plaintiffs’ 

Statement) ¶¶ 71, 73; ER40-41 (Defendants’ Statement) ¶¶ 71, 73.  

Wholesalers are also “compensated [by the State] for affixing the stamps at 

the rate of $6.00 per thousand stamps affixed.”  Wash. Admin. Code § 458-

20-186(201)(b).  

Wholesalers must “pass [the tax] on” to cigarette retailers, Wash. Rev. 

Code § 82.24.020(2), and must maintain for the Department’s inspection 

records documenting that retailers have in fact paid the tax on all cigarettes 

that they purchase, ER58 (Plaintiffs’ Statement) ¶ 72 (“All invoices for sales 

by wholesalers to retailers must show that the cigarette tax was charged to 

the retailer.”); ER40 (Defendants’ Statement) ¶ 72; see also Wash. Rev. 

Code § 82.24.090(1); ER59-60 (Plaintiffs’ Statement) ¶ 80; ER42-43 

(Defendants’ Statement) ¶ 80.2  The Department requires wholesalers, 

moreover, to submit monthly reports of their sales “to make sure the tax was 

paid by the retailer.”  ER60 (Plaintiffs’ Statement) ¶ 84; ER43 (Defendants’ 

                                                 
2 Wholesalers may absorb, in their discretion, one cent of tax per package of 
cigarettes.  Wash. Rev. Code. § 82.24.020(2). 
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Statement) ¶ 84; see also Wash. Rev. Code § 82.24.090(2).  In the event a 

wholesaler is unable to sell to a downstream retailer cigarettes to which it 

has affixed tax stamps—for example, because those cigarettes are damaged 

or become unfit for sale or because the Washington State Attorney General 

removes those cigarettes from the list of brands approved for sale in 

Washington—the wholesaler is entitled to a full refund of the tax.  Wash. 

Rev. Code § 82.24.210; see also ER62-63 (Plaintiffs’ Statement) ¶¶ 91, 95; 

ER45-46 (Defendants’ Statement) ¶¶ 91, 95.   

B. The Rights and Obligations of Retailers under the State’s Tax 
Scheme 
 

Retailers may not possess or affix tax stamps to unstamped cigarettes, 

but must instead purchase and pay the tax on cigarettes previously stamped 

by wholesalers.  Wash. Rev. Code §§ 82.24.050, .110(1)(e).  Unlike 

wholesalers, retailers may not defer payment of the tax pending their 

recoupment of the tax from individual consumers.  ER58 (Plaintiffs’ 

Statement) ¶ 73; ER40-41 (Defendants’ Statement) ¶ 73.  When the cigarette 

tax rate increases, retailers must also promptly pay to the Department an 

additional tax (equivalent to the amount of the increase) on all cigarettes in 

their inventories.  Wash. Rev. Code §§ 82.24.080(3), .280(1); ER64 

(Plaintiffs’ Statement) ¶¶ 111-112; ER47-48 (Defendants’ Statement) ¶¶ 

111-112.   
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In contrast to wholesalers, retailers are not required to “pass [the tax] 

on,” Wash. Rev. Code § 82.24.020(2), to their customers or to maintain or 

submit to the Department records documenting that consumers have in fact 

paid the tax.  ER58-60 (Plaintiffs’ Statement) ¶¶ 74, 78, 80, 83; ER41-43 

(Defendants’ Statement) ¶¶ 74, 78, 80, 83.  Retailers are, however, required 

to maintain for five years for the Department’s inspection detailed records of 

their transactions with wholesalers.  Wash. Rev. Code §§ 82.24.090(1), 

.110(1)(l).  Nor are retailers required to provide consumers with a receipt or 

other documentation showing that the consumer has in fact paid the tax, and 

consumers are not required to maintain any such records.  ER58-59, 61 

(Plaintiffs’ Statement) ¶¶ 75-76, 85; ER41-43 (Defendants’ Statement) ¶¶ 

75-76, 85.  Also in contrast to wholesalers, retailers may not obtain a refund 

of the tax that they have paid on cigarettes that they are subsequently unable 

to sell to consumers.  ER163-164 (Plaintiffs’ First Set of Requests for 

Admissions to Defendants and Defendants’ Responses Thereto 

(“Defendants’ Responses”)) RFA 1 (Defendants “[a]dmit that retailers are 

not allowed a refund for the cost of the Washington state cigarette tax stamp 

paid when purchasing cigarettes but which cost could not later be collected 

from a consumer.”).    
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III. The Nation’s Challenge to the State’s 1976 Cigarette Tax Scheme 

 These stark distinctions between the rights and obligations of 

wholesalers and retailers have not always existed under the State’s cigarette 

tax scheme.  Under the version of the scheme in force in 1976, for example, 

both wholesalers and retailers could lawfully possess and affix tax stamps to 

unstamped cigarettes, Wash. Rev. Code §§ 82.24.040-.050 (1976); Wash. 

Admin. Code § 458-20-186 (1976) (Collection ¶ 2); both wholesalers and 

retailers could defer payment of the tax until they collected the tax from their 

customers, Wash. Admin. Code § 458-20-186 (1976) (Collection ¶ 7); both 

wholesalers and retailers received compensation for their services as tax 

transmittal agents for the State, Wash. Rev. Code § 82.24.070 (1976); Wash. 

Admin. Code § 458-20-186 (1976) (Collection ¶ 7); both wholesalers and 

retailers received a refund from the Department for the tax paid on cigarettes 

damaged or unfit for sale, Wash. Admin. Code § 458-20-186 (1976) 

(Refunds); and neither wholesalers nor retailers were affirmatively required 

to pass the tax on to their customers. 

 The Yakama Nation and other Indian nations and tribes challenged the 

1976 scheme on numerous grounds in Confederated Tribes of the Colville 

Indian Reservation v. Washington, 446 F. Supp. 1339 (E.D. Wash. 1978), 

aff’d in part and rev’d in part, 447 U.S. 134 (1980).  With respect to the 

Case: 10-35776   03/02/2011   Page: 21 of 117    ID: 7665479   DktEntry: 14



11 
 

question of legal incidence, the State conceded that if “the legal incidence of 

the tax is imposed directly upon the Tribe or Indian retailer . . . the tax must 

fail,” Colville, 446 F. Supp. at 1352, and also “candidly admit[ted]” that the 

Washington Supreme Court had previously held that the legal incidence of 

the tax fell on retailers, id. at 1353-54.  Nevertheless, the district court 

agreed with the State that “the legislature[] inten[ded] to impose the legal 

incidence of the tax at the earliest constitutional opportunity,” id. at 1355 

(emphasis added), and that the Legislature could shift the legal incidence of 

the tax based solely on the Indian or non-Indian status (that is, the taxability) 

of the particular retailer.  The district court thus held that “[w]here on-

reservation tribal sales to non-Indians are involved, . . . the legal incidence 

falls upon the non-Indian purchaser rather than the tribal seller.”  Id.  The 

Supreme Court “accept[ed]” the district court’s conclusion, Colville, 447 

U.S. at 142 n.9, but as the court below correctly recognized, “[t]he Supreme 

Court did not itself analyze the question of legal incidence,” ER18.  

SUMMARY OF THE ARGUMENT 

 It is a bedrock principle of federal law that Indian nations and their 

members are immune from state taxation in Indian country.  To determine 

whether a party in the chain of distribution bears the legal incidence of a 

state excise tax, a court must review the tax scheme in its entirety, as written 
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and applied, and ascertain whether that party is a mere transmittal agent for 

the tax or is ultimately responsible for its payment.  The application of these 

principles to the State of Washington’s cigarette tax scheme demonstrates 

that the legal incidence of the tax falls on cigarette retailers.  The tax is 

accordingly invalid and unenforceable as applied to Yakama retailers.  

 Under the State’s scheme, wholesalers are required by law to pass 

through the tax to retailers and both parties must maintain records showing 

that retailers have in fact paid the tax.  Retailers, however, are not required 

to pass through the tax to individual consumers or to maintain records of 

doing so.  Also, in contrast to wholesalers, retailers cannot defer payment of 

the tax pending their recoupment of that tax from their customers and 

receive no other benefits or compensation for their role in the scheme.  

Retailers, moreover, are not entitled to a refund of the tax that they have paid 

on cigarettes that they are subsequently unable to sell to consumers.  The tax 

buck therefore plainly stops with retailers.  And while the State’s scheme 

purports to shift by fiat the legal incidence of the tax based upon the Indian 

or non-Indian status of the retailer, this Court has squarely held that a State 

legislature possesses no authority to subvert federal law in this manner.  The 

Yakama Nation is therefore entitled to summary judgment. 
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 In a cursory one-page analysis, the district court concluded that the 

legal incidence of the tax does not fall on Yakama retailers.  ER20.  The 

district court, however, failed to faithfully apply the controlling legal 

standards to the State’s scheme, and instead erroneously viewed the analysis 

of the 1976 cigarette tax scheme in Colville, which differs in significant 

respects from the current scheme, as stare decisis.  As a result, the district 

court failed to consider several key provisions of the current scheme, and a 

substantial body of evidence submitted by the Nation regarding the 

application of those provisions, that are critical to the question of legal 

incidence.  The court compounded its error by viewing the evidence in the 

light most favorable to the State for purposes of the State’s own motion for 

summary judgment.  The district court’s order on summary judgment and its 

subsequent orders flowing therefrom should accordingly be reversed.3  

                                                 
3 The Yakama Nation firmly believes that the district court also erred in 
rejecting the Nation’s other claims, including the Nation’s unique “treaty 
right to transport goods to market without restriction.”  United States v. 
Smiskin, 487 F.3d 1260, 1266 (9th Cir. 2007).  The threshold question of 
legal incidence, however, is dispositive.  See infra at 15.  It is therefore 
unnecessary to reach those claims here, Squaxin Island Tribe v. Stephens, 
400 F. Supp. 2d 1250, 1261 n.8 (W.D. Wash. 2005) (“Because the State is 
categorically barred from imposing its fuel tax on the sale of fuel on Tribal 
lands, the Court does not reach either the preemption or infringement on 
tribal sovereignty claims.”), and the district court’s order should be vacated 
with respect to those claims, see Wal-Mart Stores, Inc. v. Rodriguez, 322 
F.3d 747, 750 (1st Cir. 2003) (noting that governments have an “institutional 
interest in vacating adverse rulings of potential precedential value”).  
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STANDARD OF REVIEW 

 The district court’s order on cross motions for summary judgment and 

its conclusion of law that the legal incidence of the State’s cigarette tax does 

not fall on Yakama retailers are subject to de novo review.  Trunk v. City of 

San Diego, 629 F.3d 1099, 1105 (9th Cir. 2011) (“We review de novo the 

district court’s decision on cross motions for summary judgment.”); United 

States v. Liquidators of European Fed. Credit Bank, __ F.3d __, 2011 WL 

9730, *4 (9th Cir. Jan. 4, 2011) (“We review de novo questions of law . . . 

.”); Hammond, 384 F.3d at 681 n.2 (reviewing de novo the district court’s 

grant of summary judgment on the issue of legal incidence).  Further, “[i]t is 

well-settled in this circuit and others that the filing of cross-motions for 

summary judgment, both parties asserting that there are no uncontested 

issues of material fact, does not vitiate the court’s responsibility to determine 

whether disputed issues of material fact are present.  A summary judgment 

cannot be granted if a genuine issue as to any material fact exists.”  Fair 

Hous. Council of Riverside County, Inc. v. Riverside Two, 249 F.3d 1132, 

1136 (9th Cir. 2001) (citation omitted).   

 

 

 

Case: 10-35776   03/02/2011   Page: 25 of 117    ID: 7665479   DktEntry: 14



15 
 

ARGUMENT 

I. As a Matter of Federal Law, the State May Not Impose the Legal 
Incidence of Its Cigarette Tax on Yakama Retailers 

 
“The initial and frequently dispositive question in Indian tax cases . . . 

is who bears the legal incidence of a tax.”  Oklahoma Tax Comm’n v. 

Chickasaw Nation, 515 U.S. 450, 458 (1995); see also Hammond, 384 F.3d 

at 681 (same).  “As a corollary of [exclusive federal] authority [over 

relations with Indian tribes], and in recognition of the sovereignty retained 

by Indian tribes even after formation of the United States, Indian tribes and 

individuals generally are exempt from state taxation within their own 

territory.”  Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 764 (1985).  

Accordingly, “[i]f the legal incidence of an excise tax rests on a tribe or on 

tribal members for sales made inside Indian country, the tax cannot be 

enforced absent clear congressional authorization.”  Chickasaw Nation, 515 

U.S. at 459.  “The question of where the legal incidence of a tax lies is 

decided by federal law.”  Hammond, 384 F.3d at 681.  

In this Court’s seminal decision in Hammond, it explained that to 

determine where the legal incidence of a state tax falls, a court must conduct 

“a fair interpretation of the taxing statute as written and applied,” 384 F.3d at 

181 (quoting California State Bd. of Equalization v. Chemehuevi Indian 

Tribe, 474 U.S. 9, 11 (1985)), and must “ascertain the legal obligations 
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imposed upon the concerned parties,” Hammond, 384 F.3d at 181 (quotation 

marks and citation omitted).  A court must conduct this review “in light of 

the state statutory scheme, an assessment of its effects, and the total 

circumstances germane to incidence.”  Id. at 685; see also id. at 682 n.4 

(“[T]he entire state taxation scheme and the context in which it operates as 

well as the express words of the taxing statute must be considered.”) 

(quoting United States v. California State Bd. of Equalization, 650 F.2d 

1127, 1131 (9th Cir. 1981)) (emphasis added by Hammond Court).  

Ultimately, the legal incidence of a tax falls where the “tax buck stops” with 

respect to its payment.  Hammond, 384 F.3d at 687.  

This Court and the Supreme Court have articulated several specific 

factors that are critical to discerning what party in the chain of distribution 

bears the legal incidence of a state excise tax.  Where the upstream party is 

required to pass through the tax to the downstream party and is required to 

maintain records of doing so, where the upstream party is compensated for 

its services as a transmittal agent, and where the upstream party is protected 

financially (via a tax refund or credit) in the event it is unable to collect the 

tax from the downstream party, then the downstream party bears the legal 

incidence of the tax.  Chickasaw Nation, 515 U.S. at 461-62; Hammond, 384 

F.3d at 685-88.  In contrast, where the upstream party is not required to pass 
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through the tax to the downstream party or to maintain records of doing so, 

where the upstream party is entitled to no compensation for its role in the 

collection scheme, and where the upstream party is not protected financially 

in the event it is unable to sell the taxed good to the downstream party, then 

the upstream party bears the legal incidence of the tax.  Chickasaw Nation, 

515 U.S. at 461-62; Hammond, 384 F.3d at 685-88.   

This Court and the Supreme Court have also identified two factors 

that do not control the question of legal incidence.  First, a legislature’s bare 

statement of intent with respect to legal incidence is not dispositive: 

The incidence of a state tax on a sovereign Indian nation 
inescapably is a question of federal law that cannot be 
conclusively resolved in and of itself by the state legislature’s 
mere statement. 
. . . .   
If the legislature could indirectly tax Indian nations merely by 
reciting ipso facto that the incidence of the tax was on another 
party, it would wholly undermine the Supreme Court’s 
precedent that taxing Indians is impermissible absent clear 
congressional authorization. 

 
Hammond, 384 F.3d at 682-83 (citing Montana, 471 U.S. at 765).  A state 

legislature thus may not shift the legal incidence of its tax by “mere say-so.”  

Hammond, 384 F.3d at 685.   

Second, “[t]he person or entity bearing the legal incidence of the tax is 

not necessarily the one bearing the economic burden.”  Hammond, 384 F.3d 

at 681; see also Chickasaw Nation, 515 U.S. at 459-60 (rejecting the State of 
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Oklahoma’s invitation “to make ‘economic reality’ our guide,” and 

explaining that “[j]udicial focus on legal incidence in lieu of a more 

venturesome approach accords due deference to the lead role of Congress in 

evaluating state taxation as it bears on Indian tribes and tribal members”).  In 

almost all cases, the economic burden of an excise tax eventually rests on 

the individual consumer.  Chickasaw Nation, 515 U.S. at 459-61; Gurley v. 

Rhoden, 421 U.S. 200, 204 (1975) (“The economic burden of taxes incident 

to the sale of merchandise is traditionally passed on to the purchasers of the 

merchandise.  Therefore, the decision as to where the legal incidence of 

either tax falls is not determined by the fact that petitioner, by increasing his 

pump prices in the amounts of the taxes, shifted the economic burden of the 

taxes from himself to the purchaser-consumer.”). 

 As discussed below, the application of these principles to the entirety 

of the State’s cigarette tax scheme as written and applied demonstrates that 

the legal incidence of the tax falls on Washington cigarette retailers, whether 

Indian or non-Indian.  The tax is accordingly invalid and unenforceable with 

respect to Yakama retailers. 
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II. The Analysis of the State’s 1976 Cigarette Tax Scheme in Colville 
Does Not Control Here and the District Court Erred in 
Proceeding Otherwise  
 

 Although the district court paid lip service to these controlling legal 

standards, ER18, it did not faithfully apply them.  Instead, it erroneously 

proceeded as if the district court’s analysis of the State’s 1976 cigarette tax 

scheme in Colville somehow controls this case.  In Colville, the district court 

concluded that with respect to sales by Indian retailers, the legal incidence of 

the tax fell on consumers, 446 F. Supp. at 1355, and the Supreme Court 

accepted this conclusion, 447 U.S. at 142 n.9.  The Nation was a party to 

Colville, and if the 1976 scheme were at issue here, the Nation’s claim 

would be subject to scrutiny under the doctrine of res judicata.  See Mpoyo 

v. Litton Electro-Optical Sys., 430 F.3d 985, 987 (9th Cir. 2005) (setting 

forth the test for res judicata or claim preclusion).  The Nation, however, 

challenges the State’s current cigarette tax scheme, which differs from the 

1976 scheme in numerous respects, each of which, as discussed in detail 

below, is critical to ascertaining where the legal incidence of the tax falls.   

In stark contrast to the current scheme, the 1976 scheme treated 

wholesalers and retailers equally—both could purchase and affix tax stamps, 

both could defer payment for those stamps until they collected the tax from 

their customers, both received compensation for their services as tax 
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transmittal agents, both received a refund for unsold cigarettes or unused 

stamps, and neither were expressly required to pass through the tax to their 

customers.  See supra at 10.  The Nation’s claim here thus does not arise out 

of the same “nucleus of facts” as its challenge to the 1976 tax scheme, 

Mpoyo, 430 F.3d at 987, and res judicata poses no barrier to its claim.  See 

Comm’r of Internal Revenue v. Sec.-First Nat. Bank of Los Angeles, 148 

F.2d 937, 940 (9th Cir. 1945) (amendments to federal tax regulations create 

a “new situation” such that the Board of Tax Appeals’ decision based on a 

previous version of the regulations is not res judicata against the same 

taxpayer); see also Potts v. Zettel, 220 F. App’x 559, 561 (9th Cir. 2007) 

(“Because the California legislature significantly amended section 

651(h)(5)(A) in 2002, subsequent to the judgment in [Bingham v. Hamilton, 

100 F. Supp. 2d 1233 (E.D. Cal. 2000)], neither the claim nor the issues in 

the instant litigation are substantially identical to those before the court in 

the prior case.”).  The State did not dispute this issue in the court below.  

ER20 n.1 (“[W]hile Defendants argue the doctrine of res judicata defeats 

other arguments Plaintiffs advance, they do not argue that it applies to the 

issue of legal incidence.”).   

Nevertheless, the district court mistakenly believed that the Colville 

court’s conclusion that the legal incidence of the 1976 scheme fell on 
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consumers controls under the doctrine of stare decisis, ER19 (“An 

applicable decision of the U.S. Supreme Court controls under the principles 

of stare decisis . . . .”), and that it would be overruling Colville if it 

concluded that the legal incidence of the current scheme falls on Yakama 

retailers, ER19 (“[I]f a precedent of [the Supreme] Court has direct 

application in a case, . . . [lower courts] should follow the case which 

directly controls, leaving to this Court the prerogative of overruling its own 

decisions.”) (quoting Agostini v. Felton, 521 U.S. 203, 237 (1997)).  Stare 

decisis, meaning “to stand by things decided,” is “[t]he doctrine of 

precedent, under which it is necessary for a court to follow earlier judicial 

decisions when the same points arise again in litigation.”  Black’s Law 

Dictionary 1443 (8th ed. 2004).  Neither the Supreme Court, nor this Court, 

nor any other court, however, has decided where the legal incidence of the 

State’s current cigarette tax scheme falls.  The doctrine of stare decisis thus 

has no application here, and the district court erred in proceeding as if it did.   

As a result of this error, the district court failed to actually apply the 

legal standards that control the outcome of this case—those articulated by 

this Court in Hammond and the Supreme Court in Chickasaw Nation.  That 

is, the district court did not “conduct a fair interpretation of the taxing statute 

as written and applied,” in light of “the state statutory scheme, an assessment 

Case: 10-35776   03/02/2011   Page: 32 of 117    ID: 7665479   DktEntry: 14



22 
 

of its effects, and the total circumstances germane to incidence,” to 

determine where the legal incidence of the State’s current cigarette tax 

scheme falls, ER18 (quoting Hammond, 384 F.3d at 681, 685), but instead 

considered in isolation only certain “differences between the scheme 

examined in Colville and the current scheme” and deemed “none [of those 

differences] . . .  sufficient to change the conclusion” reached in Colville, 

ER20.  In the course of doing so, the court ignored several features of the 

current scheme that are critical to the question of legal incidence, and in 

granting the State’s motion for summary judgment, further erred by failing 

to consider a substantial body of evidence submitted by the Nation that 

demonstrates that the tax buck stops with cigarette retailers.   

III. As Written and Applied, the Legal Incidence of the State’s 
Cigarette Tax Impermissibly Falls on Yakama Retailers  

  
A. While Retailers Must Pay the Tax to Wholesalers, Retailers Are 

Not Required to Pass Through the Tax to Consumers or to Keep 
Records of Doing So and Cannot Defer Payment of the Tax  

 
Paramount in determining where the legal incidence of a tax falls is 

the presence or absence of provisions mandating that the upstream party 

“pass through” the tax to the downstream party.  Chickasaw Nation, 515 

U.S. at 461 (“The Oklahoma legislation does not . . . contain a ‘pass 

through’ provision, requiring distributors and retailers to pass on the tax’s 

cost to consumers.”); Hammond, 384 F.3d at 688 (“[T]he statute retains the 
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pass through quality of the prior statute, and . . . is still a collect and remit 

scheme which places the incidence of the tax on the Indian retailers.”) 

(quotation marks and citation omitted).  Although the State’s cigarette tax 

scheme affirmatively requires wholesalers to pass through the tax to 

retailers, no similar provision requires that retailers pass through the tax to 

consumers.  This is compelling evidence that retailers bear the legal 

incidence of the tax.  United States v. Mississippi Tax Comm’n, 421 U.S. 

599, 608 (1975) (“[W]here a State requires that its sales tax be passed on to 

the purchaser and be collected by the vendor from him, this establishes as a 

matter of law that the legal incidence of the tax falls upon the purchaser.”). 

Washington wholesalers are required by law to “pass [the tax] on” to 

the retailers to which they sell cigarettes.  Wash. Rev. Code § 82.24.020(2).  

The State’s tax scheme thus “requires the non-tribal distributor who receives 

the [good] and sells it to the Indian tribes to pass on and to collect the tax 

from the retailer, and then to remit the taxes to the State.”  Hammond, 384 

F.3d at 685.  Indeed, wholesalers may defer payment for the tax stamps they 

affix to those cigarettes for 30 days so that they may first collect the $30.25 

per carton tax from retailers.  ER57-58 (Plaintiffs’ Statement) ¶¶ 71, 73; 

ER40-41 (Defendants’ Statement) ¶¶ 71, 73; Wash. Rev. Code. §§ 

82.24.020(1), .026(1) (setting the cigarette tax rate at $3.025 per pack of 20 
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cigarettes, or $30.25 per carton).  “[W]holesalers prefer this deferred process 

because they will be paid the tax by the retailer before the amount is due to 

the State and therefore do not have to front any money for the stamps.”  

ER57-58 (Plaintiffs’ Statement) ¶ 71; ER40 (Defendants’ Statement) ¶ 71.   

Confirming the mandatory nature of this pass through requirement, 

“all invoices for sales by distributors to retailers must show that the state . . . 

tax was charged to the retailer,” Hammond, 384 F.3d at 686.  See ER58-60 

(Plaintiffs’ Statement) ¶¶ 72, 80; ER40, 42-43 (Defendants’ Statement) ¶¶ 

72, 80.  Wholesalers must also submit monthly reports to the Department 

regarding their sales “to make sure the tax was paid by the retailer,” ER60 

(Plaintiffs’ Statement) ¶ 84; ER42-43 (Defendants’ Statement) ¶ 84.  

According to Lee Smith, an Excise Tax Examiner employed by the 

Department since 1984 who is responsible for the day-to-day administration 

of the cigarette tax program, ER92, 94-95 (Deposition of Lee Smith (“Smith 

Dep.”)) 12:11-19, 35:10-20, 37:3-4, the Department imposes these record-

keeping and reporting requirements because “[w]e want to follow the 

cigarettes to make sure the tax is appropriately taken care of . . . [s]o we 

definitely need to know about who the purchaser is,” ER101 (Smith Dep.) 

56:9-12.  The Department also inspects and audits wholesalers and retailers 
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to ensure compliance with these requirements.  ER99, 140 (Id.) 54:16-19, 

140:15-21; ER70 (Deposition of Timothy Thompson) 36:6-24.   

There is, however, no comparable statutory or regulatory provision 

that requires retailers to pass through the cigarette tax to individual 

consumers.  Although retailers must “keep an accurate set of records,” 

including invoices, regarding their transactions with wholesalers for a period 

of five years for the Department’s inspection, ER138-139 (Smith Dep.) 

138:20—139:2; supra at 9, retailers are not required to maintain or to 

provide to individual consumers any receipt or other documentation showing 

that the consumer has in fact paid the cigarette tax to the retailer.  ER58-61 

(Plaintiffs’ Statement) ¶¶ 74-76, 78, 80, 83, 85; ER41-43 (Defendants’ 

Statement) ¶¶ 74-76, 78, 80, 83, 85.  Mr. Smith explained that retailers 

“don’t need to keep anything special or unique specifically related to 

cigarette sales to consumers,” that retailers are not required to report those 

sales to the Department, and that he is not “aware of any statutory or 

regulatory provision that would require the retailer to provide any 

documentation to a consumer that indicates the consumer has paid the 
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cigarette tax at the point of sale.”  ER139-142 (Smith Dep.) 139:13-16, 

140:3-6, 141:19—142:5.4   

The State’s retail sales tax scheme—which unequivocally requires 

consumers to pay the tax to retailers and requires retailers to collect the tax 

from consumers and to document that they have done so—provides a 

striking contrast in these respects:   

(1) The tax imposed in this chapter must be paid by the buyer to 
the seller.  Each seller must collect from the buyer the full 
amount of the tax payable in respect to each taxable sale . . . . 
. . . . 
(8) The amount of tax, until paid by the buyer to the seller or to 
the department, constitutes a debt from the buyer to the seller. . 
. . 
(9) . . . [T]he tax required by this chapter to be collected by the 
seller must be stated separately from the selling price in any 
sales invoice or other instrument of sale. 

 
Wash. Rev. Code § 82.08.050 (emphases added).  The cigarette tax scheme, 

however, only “requires that [the] taxes be passed from distributor to retailer 

but not from retailer to consumer.  Just as in Hammond, this factor indicates 

that the ‘tax buck’ stops at the retail level.”  Squaxin Island Tribe v. 

Stephens, 400 F. Supp. 2d 1250, 1258 (W.D. Wash. 2005); see also 

American Oil Co. v. Neill, 380 U.S. 451, 456-57 (1965) (finding that the 

                                                 
4 Contrary to the State’s position below, a tax stamp does not constitute such 
documentation.  The presence of a tax stamp informs the consumer only that 
someone in the chain of distribution has paid the tax, but does not reflect 
who has paid that tax.   
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legal incidence of the tax is not on the consumer where the retailer is not 

required to pass the tax on to the consumer).5  And while the consumer 

ultimately bears the economic burden of the cigarette tax, that “economic 

reality” is immaterial in identifying the party in the chain of distribution that 

bears the legal incidence.  See supra at 17-18.   

Notwithstanding the substantial arguments and evidence presented by 

the Nation with respect to the pass through and record-keeping requirements 

of the State’s tax scheme, the district court did not even mention (let alone 

analyze) these crucial factors in its cursory analysis.  This failure was in 

error, and the district court should not have awarded summary judgment to 

the State.  See Riverside Two, 249 F.3d at 1134 (“when simultaneous cross-

motions for summary judgment on the same claim are before the court, the 

court must consider the appropriate evidentiary material identified and 

submitted in support of both motions, and in opposition to both motions”).  

Had the district court performed the proper legal analysis, the undisputed 

facts show that these factors weigh heavily in favor of the conclusion that 

the legal incidence of the cigarette tax rests on Yakama retailers. 

                                                 
5 The district court in Colville recognized this same contrast between the 
1976 cigarette and retail sales tax schemes and found “the absence of any 
provision requiring that the [cigarette] tax be passed on to the buyer” to be 
of “particular importance” in concluding that “the decisions of the Supreme 
Court do not necessarily require a conclusion that the legal incidence of [the] 
cigarette tax is on the buyer.”  446 F. Supp. at 1352-53.   

Case: 10-35776   03/02/2011   Page: 38 of 117    ID: 7665479   DktEntry: 14



28 
 

Nor did the district court properly analyze other factors relevant to 

whether the legal incidence of the tax falls on retailers under the State’s 

current scheme.  Retailers must pay an additional tax on all cigarettes in 

their inventory when there is an increase in the tax rate.  ER64 (Plaintiffs’ 

Statement) ¶¶ 111-112; ER47-48 (Defendants’ Statement) ¶¶ 111-112; see 

also Wash. Rev. Code § 82.24.280(1); Wash. Admin. Code § 458-20-

186(202)(b).6  For example, at the time of summary judgment briefing in 

this case, the tax rate was $20.25 per carton, $10 less than it is today.  See 

ER158 (Smith Dep.) Ex. 30.  Mr. Smith testified that retailers are “liable” 

for this inventory tax and make payment using the Department’s Cigarette 

Floor Stock Tax Return form, which sets forth substantial monetary 

penalties for untimely filing.  ER130-132, 156 (Id.) 128:4—130:16, Ex. 29.  

The Department, however, does not similarly require individual consumers 

to remit this additional tax on cigarettes in their possession when the tax rate 

increases, and the record reflects no administrative procedure by which they 

could do so.   

                                                 
6 The district court misunderstood the manner in which this tax operates, 
erroneously stating that “Indian retailers . . . prepay for tax stamps” when 
they “pay a so-called ‘inventory tax’ to the state on inventory in stock when 
the tax rate is increased.”  ER20 & n.2.  Retailers, however, pay this tax 
directly to the Department and no tax stamp is affixed in connection with the 
additional tax payment. 
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Retailers, moreover, may not defer payment of the $30.25 per carton 

tax (or of any additional inventory tax) until they can recoup those costs 

from consumers.  ER58 (Plaintiffs’ Statement) ¶ 73; ER40-41 (Defendants’ 

Statement) ¶ 73.  The district court summarily dismissed this undisputed fact 

as “insufficient to shift the legal incidence of the tax,” ER20, but did so 

without any legal analysis and in isolation from other factors relevant to the 

question of legal incidence.  The court, for example, failed to consider that 

this is a substantial threshold burden to engage in the sale of cigarettes that is 

shouldered solely by retailers—wholesalers, by contrast, can and do defer 

payment of the tax pending their collection of the tax from downstream 

retailers, see supra at 23-24.  As in Chickasaw Nation, this is but one of 

several factors indicating that “[t]he distributor . . . is no more than a 

transmittal agent for the taxes imposed on the retailer.”  515 U.S. at 461-62 

(quotation marks and citation omitted). 

B. Retailers May Not Obtain a Refund when They Are Unable to 
Sell to Consumers Cigarettes upon which They Have Paid the 
Tax and Receive No Compensation for Collecting the Tax 

 
The financial protections afforded by a state tax scheme to each party 

in the chain of distribution in the form of tax refunds, credits, and 

compensation are also critical to identifying the party that bears the legal 

incidence of the tax.  Chickasaw Nation, 515 U.S. at 462 (finding that in 
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contrast to distributors, “[n]o provision sets off the retailer’s liability when 

consumers fail to make payments due; neither are retailers compensated for 

their tax collection efforts.  And the tax imposed when a distributor sells [the 

good] to a retailer applies whether or not the [good] is ever purchased by a 

consumer.”); Hammond, 384 F.3d at 687-88 (same).  Although the State’s 

cigarette tax scheme provides absolute financial protection to wholesalers 

such that they are never stuck footing the tax bill, those same protections are 

not available to retailers that have paid the tax.  This factor further 

demonstrates that the legal incidence of the tax falls on Washington retailers.   

The record reflects that the two tax refunds available to wholesalers 

when they are unable to sell to retailers the cigarettes upon which they have 

already paid the tax are not available to retailers that are unable to sell such 

cigarettes to consumers.  First, if a “distributor or wholesaler” has affixed 

tax stamps to cigarettes that the Washington State Attorney General 

subsequently removes from the list of brands approved for sale in the State 

(and the wholesaler thus cannot “sell those cigarettes lawfully”), the 

wholesaler “may apply to the department for a refund of the cost of the 

stamps.”  Wash. Rev. Code § 82.24.210; see also ER63 (Plaintiffs’ 

Statement) ¶ 95; ER46 (Defendants’ Statement) ¶ 95.  This refund, however, 

is not available to retailers that cannot lawfully sell cigarettes upon which 

Case: 10-35776   03/02/2011   Page: 41 of 117    ID: 7665479   DktEntry: 14



31 
 

they have paid the tax when those cigarettes are disapproved for sale.  Mr. 

Smith confirmed unequivocally that there is no “statutory or regulatory 

authority that would give the retailer the right to apply for a refund if he or 

she is left holding on to stamped products that had been removed from the 

[Attorney General’s] certification list.”  ER129-130 (Smith Dep.) 127:10—

128:2.  The tax buck plainly stops with retailers under these circumstances, 

and the district court erred by wholly failing to address this refund provision 

in its analysis. 

Second, the State’s scheme provides a tax refund to wholesalers when 

they are unable to sell cigarettes that “by reason of damage become unfit for 

sale.”  Wash. Rev. Code § 82.24.210; see also ER62 (Plaintiffs’ Statement) 

¶ 91; ER45 (Defendants’ Statement) ¶ 91.  While Wash. Rev. Code § 

82.24.210 makes this refund available to all “dealers”—a term undefined by 

statute or regulation—the scheme reflects that dealers are those persons that 

affix tax stamps to unstamped cigarettes, i.e., wholesalers.  See Wash. Rev. 

Code § 82.24.110(1)(m) (“It is presumed that persons other than dealers who 

purchase or receive shipments of unstamped cigarettes do so to avoid 

payment of the tax imposed herein.”); Wash. Admin. Code § 458-20-

186(203)(b) (“[r]efunds for stamped cigarettes will not include the stamping 

allowance,” which allowance is available only to wholesalers); Wash. Rev. 
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Code § 82.24.210 (same).  Because retailers may not affix tax stamps, see 

supra at 8, they are not eligible for this refund.  

The Department’s application of this refund provision confirms that 

retailers cannot obtain a tax refund for cigarettes that by reason of damage 

become unfit for sale to consumers.  Refunds are available only through 

forms authorized by the Department, Wash. Admin. Code § 458-20-

186(203)(c) (“The claim for refund must be filed on a form provided by the 

department.”), and only one such form exists, ER117-118 (Smith Dep.) 

102:8—103:4.  This “Cigarette Tax Claim for Refund Form” and the 

Department’s accompanying web application require the person requesting a 

refund to possess a “distributor number,” which is “an internal three-digit 

number that [the Department] issue[s] to all cigarette wholesalers.”  ER116, 

149-155 (Id.) 99:6-18, Ex. 26-27.  Retailers do not possess a distributor 

number (or any other analogous identifier) and therefore may not request a 

refund using this form.  ER116 (Id.) 99:15-21.7  Further, although the 

                                                 
7 Mr. Smith did not dispute that a retailer may not use the Department’s form 
or web application to request a refund, but suggested that “if a retailer wants 
a refund, usually we’ll ask them to go back to the wholesaler” because 
“they’ll not only get a refund of the cigarettes, they’ll get a refund of the 
stamp.”  ER117 (Smith Dep.) 102:2-11; see also ER121 (Id.) 111:12-16 
(agreeing that “[i]f a retailer fills out [the refund form] and seeks a refund 
for cigarettes that are unfit for sale, [the Department] won’t process the 
refund” but will “direct them to work with the wholesaler”).  Nothing in the 
record, however, reflects that a retailer is entitled under any statute or 
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Department’s official Cigarette Tax Manual dedicates an entire chapter to 

refunds, it fails to mention retailers at all.  Instead, the manual speaks 

exclusively to procedures for processing refunds to wholesalers, including 

when cigarettes become unfit for sale, when tax stamps are damaged during 

the affixation process, and when a wholesaler is going out of business and 

possesses unused tax stamps.  ER124, 143, 151-155 (Id.) 115:2-24, 149:11-

23, Ex. 27.      

Accordingly, as written and applied, the State’s tax scheme does not 

relieve retailers of liability for the cigarette tax even when consumers never 

actually purchase or use the cigarettes taxed.  Indeed, the State forthrightly 

admitted in discovery “that retailers are not allowed a refund for the cost of 

the Washington state cigarette tax stamp paid when purchasing cigarettes 

but which cost could not later be collected from a consumer.”  ER163 

(Defendants’ Responses) RFA 1.  This is powerful evidence that the legal 

incidence of the tax falls on retailers.  Hammond, 384 F.3d at 687 (“[T]he 

Idaho statute imposes the tax whether or not the [good] is ever sold to the 

Indian retailers’ customers.  So it is plain that the tax buck stops with the 

Indian tribal retailers.”).   

                                                                                                                                                 
Department regulation to receive such a refund from a wholesaler.  Rather, 
the availability of such a refund appears to be contingent upon the wholly 
discretionary business practice of the particular wholesaler.   
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The district court, however, utterly failed to analyze any of the 

arguments or substantial evidence submitted by the Nation on this point, 

including the State’s own admission.  Instead, the court summarily stated 

that it was “not persuaded by Plaintiffs’ argument that retailers are ineligible 

for refunds for unsold or destroyed cigarettes.”  ER20.  The district court 

relied exclusively upon the two words “any person” found in Wash. Admin. 

Code § 458-20-186(303) (2009), recodified as subsection (203), which 

provides that “[a]ny person may request a refund of the face value of the 

stamps when the tax is not applicable and the stamps are returned to the 

department,” and reasoned by negative implication that “nothing in state law 

or regulations prohibits retailers from obtaining a refund,” ER20.  In doing 

so, the district court erred by completely disregarding the manner in which 

the law is applied, contrary to Hammond and Chickasaw Nation, see supra 

at 15-16, and by viewing the evidence in the light most favorable to the State 

and by drawing all inferences in the State’s favor for purposes of the State’s 

own motion for summary judgment.  See Riverside Two, 249 F.3d at 1136 

(“[W]e agree with the commentators that, when parties submit cross-motions 

for summary judgment, each motion must be considered on its own merits.”) 

(quotation marks and citations omitted); Dominguez-Curry v. Nevada 

Transp. Dep’t, 424 F.3d 1027, 1038-39 (9th Cir. 2005) (“[It] is not the 
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province of a court to spin . . . evidence in [movant’s] favor when evaluating 

its motion for summary judgment.  To the contrary, all inferences must be 

drawn in favor of the non-moving party.”) (quotation marks and citation 

omitted). 

Further, only wholesalers are compensated by the State for their role 

in collecting and remitting the cigarette tax.  See Wash. Admin. Code § 458-

20-186(201)(b).  Although the district court correctly noted that retailers are 

not eligible for this stamping allowance because they do not affix tax 

stamps, ER20, it failed to recognize that retailers receive no other form of 

compensation or credit for collecting and remitting tax on the State’s behalf, 

ER61 (Plaintiffs’ Statement) ¶¶ 89-90; ER44-45 (Defendants’ Statement) ¶¶ 

89-90.  This omission is inconsistent with Hammond, where this Court noted 

that the fuel tax statute “provides tax credits to the distributor for ‘collecting 

and remitting’ the tax on behalf of the State,” 384 F.3d at 686, and with 

Chickasaw Nation, where the Supreme Court similarly observed that “for 

their services as agent of the state for collection, distributors retain a small 

portion of the [fuel] taxes they collect,” 515 U.S. at 462.  The courts found 

this compensation significant notwithstanding that the fuel distributors did 

not affix a tax stamp to or otherwise physically alter the motor vehicle fuel 

subject to the tax.  As in those cases, the State’s cigarette tax scheme 
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“contains no comparable indication that retailers are simply collection agents 

for taxes ultimately imposed on consumers,” Chickasaw Nation, 515 U.S. at 

462, and this is “a factor supporting that the tax incidence lay impermissibly 

on tribal retailers,” Hammond, 384 F.3d at 687.   

In sum, under the State’s tax scheme as written and applied, the tax 

buck stops at the retail level.  While wholesalers must collect the cigarette 

tax from retailers on the State’s behalf, “retailers are [not] simply collection 

agents for taxes ultimately imposed on consumers.”  Chickasaw Nation, 515 

U.S. at 462.  Retailers are not required to pass through the tax to consumers, 

are not required to document that consumers have paid the tax, receive no 

compensation or other benefits for serving as a transmittal agent, and receive 

no refund for the tax even when they are unable to sell to consumers the 

cigarettes upon which they have paid the tax.  Accordingly, “[t]he import of 

the language and the structure of the [cigarette] tax statutes is that . . . the 

[cigarette] taxes are legally imposed on the retailer rather than on the 

distributor or the consumer.”  Id. (quotation marks and citation omitted).8  

                                                 
8 The Nation does not dispute that Washington retailers do not bear the legal 
incidence of the tax with respect to cigarettes that they do not in fact sell.  
For example, manufacturers that give away unstamped cigarettes for 
promotional purposes and Washington residents that purchase unstamped 
cigarettes from out-of-state retailers must remit the tax directly to the 
Department and bear the legal incidence under those circumstances.  See 
supra at 6 n.1.  Those circumstances are irrelevant here.    
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As a matter of federal law, the State’s cigarette tax scheme is invalid and 

unenforceable as applied to Yakama retailers.  The district court therefore 

erred in denying the Yakama Nation’s motion for summary judgment and in 

granting the State’s motion for summary judgment.     

IV. The Legislature’s Superficial Statement of Intent Is Not Probative 
Evidence that the Legal Incidence of the Tax Does Not Fall on 
Yakama Retailers  

 
 The State will argue as it did below that the legal incidence of the 

cigarette tax does not fall on tax-exempt Yakama retailers because Wash. 

Rev. Code § 82.24.080(2) says that it cannot.  That section purports to set 

forth the Legislature’s intent to “impose[] [the tax] at the time and place of 

the first taxable event and upon the first taxable person within this state.”  

(emphases added).  The argument goes like this:  Because a Yakama retailer 

is not, as a matter of federal law, a “taxable person,” and because a Yakama 

retailer’s “sale, use, consumption, handling, possession, or distribution” of 

cigarettes, Wash. Rev. Code § 82.24.020(1), is thus not a “taxable event,” 

then by definition the legal incidence of the tax cannot fall on Yakama 

retailers.  The State’s argument has been rejected by this Court and is wholly 

without merit.   

In Hammond, the Court considered statutory language setting forth the 

Idaho Legislature’s “explicit intention to have the legal incidence [of the 
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motor vehicle fuel tax] fall on the non-tribal distributors,” rather than on 

tribal retailers.  384 F.3d at 682.  This Court emphatically rejected the 

contention that this statement of intent was dispositive:  

We agree with the Tribes that if we determined legal incidence 
solely by looking at the legislature’s stated intent, we would be 
permitting the state to name one party the taxpayer while 
requiring another to pay the tax, in the process avoiding tax 
immunities held by the second party.  Thus we conclude that, 
while the legislative declaration is “dispositive” as to what the 
legislature intended, removing the need to predict the legislative 
aim from reports and legislative statements, it cannot be viewed 
as entirely “dispositive” of the legal issue that the federal courts 
are charged with determining as to the incidence of the tax.   

 
Id. at 684.  The Court explained why “this is not merely a technical 

tax issue:” 

If state legislatures could tax Indian tribes merely on the 
assertion that the incidence of the tax lies elsewhere, it would 
permit states indirectly to threaten the very existence of the 
Tribes.  It has long been understood in our nation that, in the 
adage coined by the great Chief Justice John Marshall, the 
unchecked power to tax is the power to destroy.  

 
Id. (citing McCulloch v. Maryland, 17 U.S. 316, 431 (1819)).  Accordingly, 

a state legislature may not shift the legal incidence of a tax by “mere say-

so.”  Hammond, 384 F.3d at 685.     

 Like the language at issue in Hammond, Wash. Rev. Code § 

82.24.080(2) purports to shift the identity of the person upon whom the State 

imposes its cigarette tax by legislative fiat.  The statute does not “shift[] the 
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substance of the legal burdens of the tax” based upon the retailer’s status as 

a taxable or non-taxable person, but instead “simply cosmetically re-

assign[s] the incidence of the tax to suit the legislature’s interests.”  

Hammond, 384 F.3d at 684 n.7.  The statute thus does “not materially alter 

the operation of the statute or its probable impact on the Tribes.”  Id. at 685.  

That the Legislature has purported to redefine retailers’ role in the scheme 

under these circumstances as a “precollection obligation,” Wash. Rev. Code 

§ 82.24.080(2), is of no moment.9  Each of the factors critical to the 

determination of legal incidence canvassed above applies equally to Indian 

and non-Indian retailers.  Indeed, the only circumstances under which the 

cigarette tax “do[es] not apply to the sale, use, consumption, handling, 

possession, or distribution of cigarettes by an Indian retailer” is where an 

Indian nation has entered a contract with the State providing otherwise.  

Wash. Rev. Code § 82.24.295(1); see also Wash. Rev. Code § 82.24.302 

(same with respect to Yakama retailers).  The Yakama Nation is not a party 

to any such contract or agreement with the State. 

                                                 
9 The State conceded below that the Legislature made this superficial change 
only “so that a non-Indian purchaser would bear the legal incidence of the 
tax in a transaction with a tribal retailer.”  ER51 (Defendants’ Opposition to 
Plaintiffs’ Motion for Summary Judgment).  States, however, are not free “to 
set policy in a way that risks undermining the preserved sovereignty of 
Indian nations.”  Hammond, 384 F.3d at 683. 
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The force of the Court’s reasoning in Hammond is underscored by 

considering more closely the plain language of Wash. Rev. Code § 

82.24.080(2).  If the State imposes an excise tax on “the sale, use, 

consumption, handling, possession, or distribution of all cigarettes,” Wash. 

Rev. Code § 82.24.020(1), and if the tax is “imposed at the time and place of 

the first taxable event and upon the first taxable person within this state,” 

Wash. Rev. Code § 82.24.080(2), then the first taxable event would 

presumably be a non-Indian wholesaler’s handling and possession of the 

cigarettes prior to their sale and distribution to retailers.  See also Wash. 

Admin. Code § 458-20-186(101)(c) (“Ordinarily, the tax obligation is 

imposed on and collected from the first possessor of unstamped cigarettes.”).  

The State, however, did not contend below that the legal incidence of the tax 

falls on wholesalers, and the analysis above demonstrates that, as the scheme 

is written and applied, it clearly does not.   

Instead, the State conceded that the legal incidence of the tax falls on 

retailers, so long as those retailers are non-Indian.  ER50 (Defendants’ 

Opposition to Plaintiffs’ Motion for Summary Judgment) (“[T]he legal 

incidence of the State’s cigarette tax is . . . on the ultimate consumer, with 

respect to purchasers in transactions in which the vendor, such as a tribal 
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retailer on a reservation, is untaxable”).10  That concession is critical here 

because the rights and obligations of Indian and non-Indian retailers under 

the State’s scheme are identical in all material respects.  In short, Wash. Rev. 

Code § 82.24.080(2) does not alter the conclusion that inexorably follows 

from the proper application of Hammond and Chickasaw Nation here—that 

the legal incidence of the State’s cigarette tax falls on Yakama retailers.   

V. The District Court Erred in Dissolving the Restraining Order and 
in Disbursing to the State the Bond Posted by the Nation 

 
 The district court dissolved its temporary restraining order because it 

found “that Defendants are entitled to summary judgment on all of 

Plaintiffs’ causes of action,” ER11, and disbursed to the State the proceeds 

of the bond posted by the Nation as security for that order because 

“Defendants were wrongfully enjoined in light of the Court’s rulings in this 

case,” ER1-2.  For the reasons set forth above, however, the district court 

erred in concluding that the legal incidence of the State’s cigarette tax does 

not fall on Yakama retailers in violation of federal law, and in granting 

                                                 
10

 The State made the same concession in Colville, admitting that the legal 
incidence of the 1976 tax fell upon retailers “where the transaction . . .  
involves only non-Indians,” but arguing that the legal incidence fell “upon 
the buyer where the transaction involves an on-reservation sale by an Indian 
to a non-Indian.”  446 F. Supp. at 1353-54.  Although the district court 
accepted the State’s argument, id. at 1355, it did so only because at that time 
it viewed the Legislature’s intent with respect to legal incidence as 
dispositive, id. at 1353 (“In the final analysis, the key to making the 
determination is the divination of legislative intent.”).   
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summary judgment in the State’s favor.  Accordingly, the district court erred 

in dissolving the restraining order and in disbursing to the State the bond 

posted by the Nation on the basis of that order and judgment.   

CONCLUSION 

 For the foregoing reasons, the Yakama Nation respectfully requests 

the following relief: 

(1) Reverse the district court’s order denying the Nation’s motion 

for summary judgment with respect to the issue of legal incidence; 

(2) Reverse the district court’s order granting the State’s motion for 

summary judgment with respect to the issue of legal incidence; 

(3) Vacate the remainder of the district court’s order on summary 

judgment because the question of legal incidence is dispositive as to the 

validity of the State’s cigarette tax scheme as applied to Yakama retailers; 

(4) Reverse the district court’s order dissolving the temporary 

restraining order; 

(5) Reverse the district court’s order disbursing to the State the 

bond posted by the Nation; 

(6) Remand this case to the district court with directions to enter 

summary judgment and appropriate injunctive relief in the Nation’s favor 

and for further proceedings consistent with this Court’s order.   
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Dated this 2nd day of March, 2011. 

 
 
Respectfully submitted,  

 
 
     /s/ Cory J. Albright 
 
     Phillip E. Katzen  

Cory J. Albright      
     Zach Welcker 
     KANJI & KATZEN, PLLC 
     401 Second Ave. S., Suite 700 
     Seattle, WA 98104 
     Telephone:  (206) 344-8100 
     Fax:  (866) 283-0178 
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STATEMENT OF RELATED CASES 
PURSUANT TO NINTH CIRCUIT RULE 28-2.6 

 
To the best of undersigned counsel’s knowledge, there are no related cases 

currently pending before the Court. 

 

       s/ CORY J. ALBRIGHT 
       Cory J. Albright 
       Kanji & Katzen PLLC 
       401 Second Ave. S., Suite 700 
       Seattle, WA 98104 
       (206) 344-8100 
       calbright@kanjikatzen.com 
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CERTIFICATE OF COMPLIANCE WITH 
TYPE-VOLUME LIMITATION, 

TYPEFACE REQUIREMENTS, AND 
TYPE STYLE REQUIREMENTS 

 
 I hereby certify that this brief complies with the type-volume limitation of 

Fed. R. App. P. 32(a)(7)(B) because this brief contains 10,019 words, excluding 

the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii). 

 I further certify this brief complies with the typeface requirements of Fed. R. 

App. P. 32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) 

because this brief has been prepared in a proportionally spaced typeface using 

Microsoft Word 2010, 14 point Times New Roman. 

 Dated this 2nd day of March, 2011. 

 

       s/ CORY J. ALBRIGHT 
       Cory J. Albright 
       Kanji & Katzen PLLC 
       401 Second Ave. S., Suite 700 
       Seattle, WA 98104 
       (206) 344-8100 
       calbright@kanjikatzen.com 
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 Dated the 2nd day of March, 2011. 
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