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Taking the Long View

To advance the interests of tribal
governments and their business partners,
while managing the risk of attacks on tribal

sovereignty, the author suggests arbitration
as a means to address commercial disputes
arising in Indian Country.

conomic development has proven markedly positive
for many tribes. As Indian economies have grown, so
too has tribes’ capacity to assert sovereignty and exer-

cise self-determination. For example, tribal govern-
ments are now administrating federal services, improving or creating tribal justice
systems, lobbying other governments to further their socio-economic agendas, and
refining policies governing tribal employment of an increasing number of non-
Indian citizens. Attracted by the byproducts of these tribal governmental efforts,
non-tribal business partners and investors have flocked to the reservation in search
of economic opportunity like never before, with many forming symbiotic business
relationships with tribal governments and enterprises.
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But tribal economic development has been
shadowed closely by a steady erosion of tribal sov-
ereignty—the centerpiece of any tribal/non-tribal
joint venture—which has in turn slowed private
investment in Indian Country. This is particularly
true in the business litigation context. Although
there have been some tribal gains, courts have
found waivers of tribal sovereign immunity where
there were none,! inappropriately imposed federal
regulations on tribal businesses,? and subjected
tribal businesses to state taxes.?

This dichotomy forces us to ask: If tribes
advancing business interests are simultaneously
exposing their sovereignty to attack, how should
tribes manage such exposure? And how must
non-Indian business partners protect their own
interests while at the same time respecting and
leveraging tribal sovereignty? Slowing economic
development is not an option; neither is know-

attack on tribal sovereignty.* In dealings, or
anticipation of dealings, with non-tribal entities,
business structuring often entails striking a com-
promise with regard to some aspects of sover-
eignty in order to avoid litigating in an uncertain
legal and political climate. Typically up for nego-
tiation, for instance, are the size, scope, and ap-
plication of any waiver of tribal sovereign immu-
nity; the forum permitted to adjudicate a dispute;
and the substantive law governing the agreement.

Many, if not most, sophisticated non-Indian
businesses already prefer arbitration to formal lit-
igation proceedings, as arbitration is sometimes
cheaper and less risky than litigation. Tribes
should welcome these arbitration agreements for
the same reasons—and some in addition. When
forming a tribal business, tribes should keep in
mind that arbitration provides an alternate, viable
means for all parties to reconcile their differ-

When forming a tribal business, tribes should keep in
mind that arbitration provides an alternate, viable
means for all parties to reconcile their differences.

ingly risking long-term harm to the governmen-
tal integrity tribal leaders have sworn to protect,
or to the economic integrity corporate fiduciaries
must uphold. Arbitration is not the only tool, but
it is a much-overlooked answer. Through careful
contracting and governance, tribes and their
business partners can employ arbitration to pro-
tect against litigation, while still encouraging pri-
vate investment and economic growth in Indian

Country.

Doing the Deal

For tribes, the importance of laying a strong
foundation for business structures cannot be
overemphasized. Tribal businesses must protect
tribal assets and reduce risks to tribal enterprises,
while simultaneously facilitating economic rela-
tionships—which, of course, require business
risk. Business disputes that may be pedestrian in
other contexts are direct threats to tribal sover-
eignty when a tribe’s political integrity is attacked
as part of the dispute process. For instance, non-
tribal businesses might denounce a business prac-
tice, or disgruntled employees might file suit
under non-tribal labor or employment laws.
When these issues are presented to state and fed-
eral courts, tribal parties are rolling the dice. To-
day’s simple jurisdictional dispute may become
tomorrow’s harmful judge-made authority for an

ences. In the unfortunate case that a dispute does
arise, arbitrators selected by the disputing parties
are much more likely than the average state or
federal judge to be (or become) intimately famil-
iar with the issues and complex bodies of law
involved and, therefore, are more likely to render
a fair decision.

Not being bound to formal dispute resolution
mechanisms also allows for ingenuity in the for-
mation of tribal enterprises. For attorneys work-
ing with tribes, arbitration means a better prod-
uct “in the shortest time, with the least possible
expense, and with minimal stress....”> In other
words, arbitration can allow lawyers to become
problem solvers, harmonizers, and peacemakers:
the healers—not the promoters—of conflict.®

Still, arbitration provisions in foundational
documents should be well thought out. Since
many non-Indian businesses have been using arbi-
tration clauses since the early 1980s, these busi-
nesses are much more experienced with these
clauses and have shown themselves capable of
using arbitration to cause harm.” Thus, tribes
should carefully consider any arbitration agree-
ments with non-Indian businesses to avoid un-
necessary future setbacks. For non-tribal busi-
nesses, setting out the rules of the game ahead of
time is advantageous because it creates less risk
that a tribe will assert sovereign immunity or
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bring suit in an unfavorable forum—which lowers
the overall estimated cost of investment.® Both
tribes and non-Indian parties should make sure
that they are not giving up more than they should
in exchange for: (1) an unequivocal expression of
any sovereign immunity waiver, (2) a specified
forum to resolve disputes, and (3) submission to
judgment in that or another specified forum.’

Selecting the Forum

Selecting a forum for dispute resolution is a
sensitive issue for tribes. Because federal courts
have consistently ruled that tribes are not “per-
sons” for the purpose of diversity jurisdiction,!”
disputes with tribes will only reach federal courts
if they involve a question of federal law, which is
rare.!! But state and local gov-
ernments’ courts are often hos-
tile toward tribal governments.!?
Thus, another dilemma arises:
Tribes must either forgo the for-
mal enforcement of their rights
or trust enforcement of their
rights to a biased forum. For this
reason, tribes often insist that
their own courts serve as the
forum for dispute resolution.
Indeed, Supreme Court Justice
Sandra Day O’Connor has main-
tained that “[t]ribal courts should
continue to [develop] further
methods of dispute resolution [in
order to] provide a model from
which federal and state courts
can benefit as they seek to en-
compass alternatives to the Anglo-
American adverbial model.”!® Many non-Indian
businesses, however, are reluctant to enter a trib-
al court due to fear of bias or plain unfamiliarity
with the forum. Although these fears have time
and time again been exposed as irrational,'* they
nonetheless exist. Leveling the playing field
requires that neutral law be applied in a neutral
fashion. Arbitration presents a viable solution to
the problem of bias in federal and state legal
forums by providing tribes, as well as non-tribal
investors, an opt-out forum that is cognizant to
the apprehensions of all.

For tribes, the high likelihood of losing in tra-
ditional forums carries with it the additional real-
world concern that losing will have a broader
effect on tribal sovereignty: setting a precedent
binding for all of Indian Country. This puts
tribes at a disadvantage in the litigation or settle-
ment phases of a dispute. By agreeing to private
arbitration, however, tribes do not cede litigation
or settlement leverage to non-tribal opponents
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For tribes,
arbitration
should be
viewed as a
means of em-
powerment,
rather than
a waiver of
sovereignty.

who know tribes are increasingly fearful of liti-
gating and losing again in state or federal court
and thereby creating bad law for all tribes.

Enforcing Judgments and the FAA

When parties make a decision to arbitrate, the
rules of the Federal Arbitration Act (FAA) may
apply."> At the FAA’s core is the freedom to con-
tract with respect to arbitration agreements in
order to prevent state courts from weakening
their private sector competitors by refusing to
enforce arbitration agreements.!® For private sec-
tor businesses, especially those competing with
states (i.e., tribes), this is cause for tentative cele-
bration. The Supreme Court has held that the
FAA preempts any attempts by states to declare
some matters unfit for arbitra-
tion.!” The FAA acts much like the
Uniform Commercial Code in
that parties are allowed to contract
out of the FAA and to choose their
own post-arbitration dispute
forum if they deem it necessary. If
they do not take this route, state or
tribal courts may be called upon to
review post-arbitration challenges.
Although the FAA does not create
federal question jurisdiction for
the purpose of bringing a lawsuit
in federal court,!® under the com-
mon law default rules, parties may
bring a suit to challenge an arbi-
tration award in any forum where
jurisdiction would be proper under
the Federal Rules of Civil Proce-
dure.!” Federal courts have held
that this means that tribal courts have jurisdiction
over enforcement of arbitration awards if a party
files suit there first.?® Tribal court jurisdiction is
automatic if the non-Indian business entered into
“a consensual relationship with the Tribe through
a contract.”! This burden can be met with a con-
tract and meetings with tribal officials on the
reservation.”?

Statements in federal cases upholding tribal
court arbitration jurisdiction in these situations—
statements such as, “s[eeing] no reason to exclude
tribal courts” from enforcement jurisdiction*—
contrast sharply with statements in other federal
cases, including Oliphant v. United States’* and
Nevada v. Hicks,”> where the Supreme Court took
a patronizing view of tribal courts’ ability to fairly
exercise jurisdiction over nonmembers.?® Ar-
bitration, it seems, is the one area that federal
courts are willing to let tribal courts handle cases,
uninhibited by federal or state interference.?’

Moreover, because tribal judges tend to view



ARBITRATION

arbitration as similar to a traditional dispute reso-
lution process, tribal courts are more inclined
than state and federal courts to enforce arbitra-
tion awards and settlements as a matter of public
policy.?® In this way, tribal courts may actually be
a more attractive venue. This is especially the
case for non-Indians, as federal courts have con-
sistently held that judgment creditors are unable
to enforce their judgments against on-reservation
assets, a non-issue in tribal court.?’ In addition,
tribal courts allow business to resolve their dis-
putes away from juries, which often carry an anti-
business bias.*

Taking the Long View

For tribes, arbitration should be viewed as a
means of empowerment, rather than a waiver of
sovereignty. The FAA gives the terms of an arbi-

tribal court. Indeed, arbitration is one area of law
where federal courts have allowed tribal sover-
eignty to flourish. Moreover, arbitration also
provides a forum for adjudication in which the
decision maker is selected because he or she
appreciates and understands the entirety of the
cultures and concerns at issue.

Tribes and non-Indian investors alike should
take advantage of the opportunities presented by
arbitration in the event of a business dispute.’!
Tribal economic development is full of mutually
beneficial opportunities. Tribes have a perfect
occasion to persuade strangers to become part-
ners. Because an arbitration agreement helps cre-
ate relationships instead of adversaries, arbitra-
tion fulfills this goal, presenting a forum that
promises positive commercial interaction and
potentially less contentious dispute resolution,
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