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--------_.-From: Associale Solicilor, Indian Affairs 

Subject: Pooling of Tribal Funds for Investment PUlPOS~S 

,'his is i.n resoonse to your reauest f.or our views on 
a pro?osal to change the procedure for the investment of 
tr ibal funds. 

Currently, tribal funds are invested on a tribe-bv-tribe 
basis, with investments being mad~ of a tribe's t~llst 
funds for the period of time which the tribe aut~orizes. 
It is oroo05cd to out all the t~ 1bal funds toqether for 
investment pllrpose~, and invest tllem without 6~taininq 
specific tribal aooroval for each inve5t~ent of funds. 
Inst0~j, a tribe would have the ootion of ~avina its 
funds placed in a short-term or long-term investment 
pool. 

Five reasons have been advanced [or Dooling tribal funds 
for investm~nt. The give!'! reasons are that the Dooling will 
(1) increase 2~rnirlqS by extending lhe term of tha 
investments; (2) reduce l!le mechanical Horkload for the 
slaf[ of the g[a~ch of Investments, Area Offices, agencies, 
and tribes; (3) increase the ti~e the invest~ent staff 
will have to reevaluate investment o",?portur.ities; (4) reduce 
collateral requirements; and (5) insure greater equitable­
ness in the distribution of investments. 

AULhul iZ<.1l .. ioll [Oi t1i~ in"v·cst.;;\C!1!: 8: tr :'b.:!! ~I.;::ds is f')ll~c1 
in 25 U.S.C. :; l62(a). 'l'~at statute specifies the types 
of investmcnt~ Hilich the Spcretar? of the Interior may 
make of tt ib;,l funcis. No guictanc., is found in the: sLatute 
with respect to the present question. In general, the 
standards which govern orivate lrustees govern the 
Secretary when he invests Indian trust funds. See 
Ct:~y'(: nne-i\t il.I').;o!lOe 'l'rih~_ v. Ilniteci States, 512 F.2d 1340 
(Ct.CI. 1975); ~anche~te r Rand of Pomo Indians v. Unjte~ 
States, 363 F. SUDO. 1238 (~.D. Ca11f. 1973). We have 
theretore looy-ect to qeneral trust law with l esoect to 
the pef'n:ssibility of com,qin).l'\g ltibql. , trust. funns in 
making investments. , ', . 
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Although a irustee has the duty not to ~ingle ftlnns of 
se?arate trusts, as set out :n Restatement (Second) of 
Trusts § 179 (1959), in § 227(a), Comment j of the 
Restatement, the following statement is made: 

"Combin:na trust funds in ma~inq 
investments. Tne fact that In 
makIng Investments trust funds 
of one trust are combined with 
funds of other trusts administered 
by the trustee does not make th~ 
investment improger, provided 
that it is in other respects 
proper . " 

On the other hand, A. \'1. Scott, rE:oorter for the Restat(,'TIent 
of the Law of Trusts quoted above, in Section 227.9 of his 
The Law of Trusts (Third edition 1967) co~ments on 
combining trust funds for investment pur~oses as follows: 

" ... A somewhat similar o[oblE:m 
[to investing trust funds in a 
single mortgagej arises where the 
trustee invE:sts the funds oE 
several trusts in a groun of 
securities, each estate hav:ng a 
fractionol interest in the whole 
grouo of securities. There is 
undoubtedly an advantage to the 
beneficiaries of the trust in thus 
commingling trust funds. In this 
way, they obtain the advantage of 
diversification which it is 
difficult if not im90ssible to 
obtain ~here t~e trust estate is 
small. Moreover there is an 
advantage to the trustee, since 
it i~ ea~ier to make and to 
suoervise investments in this way 
than it is where seoarate invest­
ments are made fo~many small 
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trust estates. The difficulty. is, 
however, that it is at best doubt­
ful whether the lrustee can 
prooerly com~ingle the funds of 
several estates in making invest­
ments unless this is authorized 
by the lerms of the trust. This 
is true even though all the 
securities held in the co~mon 
fund are in themselves prooer 
trust investments; and certainly 
if they are not all proper trust 
investments under the law of 
the state which governs the 
administration of the trusts, 
the investment is imoro~er 
unless authorized by the terms 
of the trusts. n 

American Jurisprudence discusses the objections to combining 
a trust fund with other trust funds in an investment or a 
g r oup of investments in 76 I"'~. Jur. 2d Trusts, ~ 400 (197 5 ). 
Then in 76 Am. Jur. 2d Trllsts, ~ 401 (1975), it is stated: 

t'Trust funds have been, frOM time 
tOllITle:, r; o ol tlll'. e: O for in-vestment, 
with satisfactory results, and 
the practlce 1S generallv 
r ecoqriTZen a s or O::le: r for a 
trustee. Thus, the lnvestment 
of trust funds in a share or 
~art of a single security or 
pool of securities, where the 
trustee ~olds the 8ecurity or 
securities and assigns 
participations therein to a 
trust or trusts being 
adminislered bv the trustee, 
has been upheld in a number 
of cases, even in the 
absence of express authoriza-
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tion by statute or the terms of 
the trust. Cases aoproving 
trust investments in participa­
tions have been, in some 
jurisdictions, forerunners of 
statutes authorizing the 
practice. Indeed, the 
9ractice, antedating statutes 
a9D~ovinq it, was extensive 
and followed by well-conducted 
trust ~ompanies or departments, 
esoecially in states where 
trust investments have been of 
considerable volume. Sut the 
view has been taken thar-t~ 
oractlce should be valldated, 
if at all, at least wfiere lt 
involves the trustee's 
taklnq the secu~ltles in his 
own na;]>!: vilthoul dlscJosure 
oT"the trust on thr: faceDf 
the s8cu;:itlE.>S, o~fvby -
care[ullv cons~;- rd 
.l~lal :on. _'_I so 1t l]as 
bee;:;;:;(-:-id t~:"t -3 t-rT.Stc:e­
a-::i~lli1ist:e;:-:nC:::;-Cu;:-;; -l t;- II s t s 
cannot 'nv'-st l · L,.-:-, ~ •• t o:-or .. t' I P-_ .... . _ . "~' , ' • ... ~ l ~ ... , 

~arl!1 ( l the lnco :'lC, Slnce 
It 1S onlv by keeolng them 
seoarate ihai los; 'l s and 
charges can be allocated 
properly.,j [footnotes 
om1tted and underscoring 
supolied] 

As vou can see from the foregoing, the state of the law on the 
question is not crystal cleu;-. Congress coulrl, of COLlrG0, 
cnact legislation cx~ressly ~LlLhorizing the cOjn~inalion of 
tribal funds for investment purposes. Absent such legislation, 
jt aopears that the combination of tribal funds for that 
purpose is subject Lo Challenge. If challenged, however, I 
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believe that the chances are gooa that the pooling of 
tribal funds for investment pUf?OSeS even in the absence 
of express statutory authority may be successfully 
defended. 
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