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Memorandum r;J(~ 
;P;/J'/ To ,\sslstant SecretaDj--Indian Affairs 

From Act.ing Associa·te Solicitor 
Division of Indian P..£fairs 

Subject: United States v. ~1itchell, No. 81-1748, 
~ 

~. ',To' '. • • 
United States Supreme Court, decided June 27, 1983 

. ' 
Attached" is a copy of the Supreme Court's ·decision in this c·ase. As you: 

.. ' , 

are aware, the Court held that the United States Ti12y be liable·.in money 
damage$ for alleged breaches of trust in connection wi th the management .:., . 
of tirnb2r resources on allotted lands on the Quinault Resenration. 

" }; 

; " • ; • '; I· • , ~ • 

. The Court"reasoned that t...~e timber management statutes, 25 U.S.C. §§406; 
407" 4$6, ahd the regul.;l.tions promulgated the reuncer I 25 ern' Pa:d:. i63, 
established the ccxnprehensive responsibility of the Federal G::)Ve.r::~rie' to· 
manage the harvesting of Indian timber and therefore established a' fiduciary 
relation:ship and defined the contojJrs of .. the United State s' fiduciary . 
,re.sP9:fi1~ibi1ities •. The Court also stated that the, rig~t:....of-way statutes, 
.. 25 l!·~S.C. §§323-325, 318a, and regwla,tions, 25' eFR P=.rt.169, and, q .. §X;s3,tute 

' .. 'reHi'd,tlg to Iridian funds,2
l
S y.S.C= 5162a, which w'ere also at is~t.,l~>~'-;the 

case, established the same kind of;. comprehensive. federal contro.l .as .did 
the tirTIber ·ma!1ageme.nt statutes. " The Court did not discuss the right-()f-:-way 

. and Indian funds statute's to any deg;cee. . . 

. ~ Having found a fid~s,iary ~d.. JIlqgag.e~the Co.~t~~:,,"2!1t :90' to stat.z: .,that 
it .is "fell establishediotb'at ·a ·tlJustee is accountable in dart'.:a'ge?fo'G,.breaches 
of trust ana- so he:h:tl:lTcU~ th'E!' st?tutes and regUTatioDs-at-:-iss~W.talrry 
be interpreted as: m.3:nOat~[1g 'ccmpensation by the FeeeiaLQ::)·ver.f1J1:l2nt f9~. 

. • •• _.' J' .. ~/.,. ,< , • 

violations of its fiduciary resf:onsibilities in the 8anagement .. of 'If)diall 
. . . .' -'. Cl'( li < .. ,' .. 

property. . " '. 

y.lhile it is 'not wssible' a·e. .. l,his -t;6int to identify all BLl\. functioVl$: ~hi~h 
might be subject .. to' the;:Hitchell decision,the an:::lysis used by the;;,~urt 

. indicates that the dec:i!s:iOr) .. w.?yapply not only to BVI.' s· tit.l.bet rnpnag.~,l)l'ent 
responsibilities' and' 'ttl'1?;-.+:Jgh.t-Of-way and funds re5fon5ibi'li)::j.,e,s,.~§}?,Y,G.?-fi­
cally mentioned in the'ofhn'io'n:~ but.q),.so to other BIA duties \Yher,~. ;trE\, . 

..... Bureau exercises ·significant control over Indipn pro;::-erty or TI19ney.~·'Ihese 
dut,iesrnay include mineral leasing, range manage.:Trent and general Teasing. 

:. ',: oJ .~; ,. 
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'The Mitchell case has been remanded to the Claims Court. The plaintiffs 
must now prove that the BIAI s actions were in fact breaches of trust. 
The standards for determining what constitutes a bre2ch of trust were not 
addressed by the Supreme Court but must be developed ~j the Claims Court 
in future proceedings .. In its Mitchell decision, whi~~ W2S affirmed by 
the Supreme Court, the Court of Claims gave a very general indication of 
the standard it would apply: 

It should be added that the st2.ndard by which 
Interiorls actions are to be judicially tested 
is, not the courtls or plaintiffsl a..m view of 
the preferable conduct, but the no~~l standard 
for gover~~ent fiduciaries-~ere their actions 
in gcxx1 faith and wi thin the reaL'll of their 
acceptable discretion, or were they arbitrary, 
capricious, in abuse of discretion, or cont~ary 
to law? hie repeat, too, the C2utioLl that all 
the rules' governing the, relatio:-lShip b:::t-vleen 
private fiduciaries and their beneficiaries do 
not necessarily apply in full vigor to Indian 
claims against the United States. uIn each 
situation, the precise scope of the fiduciary 
obligation of the United States and any liability 
for breach of that obligation·r.~st be dete~ined 
in light of the relationships l::>et',·;een t.he 
G:>vernment ll and the Indians. [Citation cniitt.edl 

Hitchell v. united States, 664 F.2d 265,274 eCt. Cl. 1981). 

Consequences for the Bureau of Indian .'\ffairs 

It is difficult to tell haA these general standards ~y translate into 
specific findings in the r-iitchell case. However r alb':ough neither the 
Suprene Court nor the Court of Claims decision offers specific guidance 
for the future conduct of BlA trust-related functions, they do underscore 
the importance of BIA employees performing their duties in strict accord 
with L~e laws and regulations governing those duties. FurCher, it has 

.J:2gcQ:UP j ncreasioaly important that BIA staff keep reC)rds. of' impeL Cdrr( 
_dpcisions made in connection wi th their property and tllDds rn.:;:lagement 

fllnction~ These rocor-ds shollJd C'-9- acJe':p'=lte to shoy.; rho basis on wl1Ich 
ons were made. Such records may be critical should a lawsuit be 

filed at a later ate. 
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It is also important that BlA decision-makers!exerCiO?- independent jUdgmentjfl 
~anj ke2p recordS de~onstrating they have done so, raL~~r than base a 

decblon so1e l " on the wlsbes of a tribe or individ~a I lnalan. 1/ This 
1s not to saY=: of course I that Indlans i wlshes should not co-nfinue to play 

an irnp:)rtant role in BIA decisions relating to their prOf:-2rty. However, 
we should be able to deJ':'Dnstrate through the record L'lat all relevant' factors 
Ylere considered and that a decision was reaso!lably based on-those factor's. 
yie are availajle to assist you in the preparation of any necessary instruction 
mello['andums on the impact of the Mitchell decision to aid BIA field officials 
avoid possible federal monetary liability in the CO~G~ct of their operations. 

F'inally, you may want to consider a review of existi:g regulations relating 
to prot)8rty and funds rnanagement to determine whet:.l:,er. it is possible to 
indicate more precisely in Sa:r.-2 of the regulat.io:!S tJ:e factors to be considered 
and t~le standards to be folloYied in decision-maKin-;=; aoo rnanagement. 

/:. 
~'. 

cc: 8:>licitor 

1/ The Court of Claims has held t)l.at b'te gove'Ciu-r:ent is liable even where 
the tribe may have consenteci to or participat'28 in acts later found to b€ 
br8aches of trust. Menorninee Tribe v. unitec States; 101 Ct. C1." 22, 
40-41 (1944); Cheyenne-.ltra:.J3ho Tribes v. UniLed Stac.ss, 512 F .2d 1390, 
13 96 (Ct. C1. 10 7:5) . Iil the Chevenne-p-.rapah:::J case, in wh ich the court 
held that the govermnent was required to rnar~e rP.c.Xb"'2.:;--:1 :Jrojucti ve invesbnen t 
of trus:. funds, the court alsc) held th3t eve;l if a t~i~ requested that 
the gov21Tl.llent not make such investment, the goverru":'2::t \oj,:Juld be required 
to roar.e an in,j~?Jnd2;lt jud~:n~nt that the trije 1 5 re:;..:est ''''3S in its CJV-i;1 

best inter8sts. 


