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from: Assoclate Solicitor, Division of Indian Affairs TRUST FUNDS MGM

Subject: Contractability of Investment of Tribal Trust
Funds under Title I of Pub. L. 93-638, the Indian Self~
Determination Act

This is in response to your request for an opinion concerning the
authority of the Bureau of Indian Affairs (BIA) to contract, upon
the request of an Indian tribe, the investment of tribal trust
funds to tribal organizations under the provisions of Title I of
Pub. L.,93-638, the Indian Self-Determination Act, 25 v.S,.C.

§ 450f. For the following reasons, it is our opinion that
although certain statutory obligations of tha Secretary relating.
to the deposit and investment of tribal trust funds are non~
dalegable trust duties which may not be contracted under Pub. L.
93-638, other portions of the tribal trust funds investment
program are contractable under the Act.

Our first inquiry is whether the investment of tribal trust funds
is a contractable program under the Indian Self-Determination
Act. Section 102 of the Indian Self-Determinatien Act, 25 U.S.C.
§ 450f, directs the Secretary of the Interior to enter into
contracts with tribal organizations to, inter alia, plan,
conduct, and administer programs or portions thereof which he is
authorized to administer for the benefit of Indians under the
Snyder Act, 25 U.8.C. § 13, and any Act subsequent therato.

There is no guestion that the Secretary is authorized to
administer this program (investment of tribal trust funds) for
the banefit of Indians under the Act of June 24, 1938, 52 stat.
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This opinion only addresses the legality of Pub. L. 93-638
contracts between the BIA and tribal organizations relating to
the investment of tribal trust funds. Nothing herein addresses
the contractability under Pub. L., 93-638 of other Indian trust
funds, such as trust funds of Individual Indians, under the
control of the BIA.



4

0B, 90D 12:32 PM “"BIA "waw

™ B% W W e - - -
e —

v 0

. ~ -

Ve

o

g

1037, 25 U.8.C. § 162a. Therefors, the activity contemplated
hers is encompassed within the scope of contractable programs
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Next, we turn to the issue of whether the provisc in 25 u.8.C,
§ 4503(f) which states that "the Secretary shall not make any

contract which would impair his ability to discharge his trust
r:-ponsibilitzan to any Indian tribe or individuals,” prohibits
L J

under Pub. L, 93-638.

The Act of June 24, 1938, 25 U.S5.C. § 162a, creates a statutory

trust governing the investment of Indian trust funds. With
;e:pcct to the investment of tribal trust funds, it provides as
ollows:
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The Sacretary ©f the Interior is hereby

authorized in his discretien, and under such
rules and regulations as he may prascribe, to
withdraw from the United States Treasury and
to deposit in banks to be selected by him the
common or community funds of any Indian tribe
wvhich are, or may hereafter be, hsld in trust
by the United States and on which the United
States is not obligated by law to pay intarest
at higher rates that can be procured from the
banks .... Provided further, That the
Secretary of the Interior, if he deems it
advisable and in the best intarest of tha
Indians, may invest the trust funds of any
tribe or individual Indian in any public-debt
obligations of the United States and in any
bonds, notes or other cobligations which are
unconditionally guaranteed as to both interest
and principal by the United States...

The statute cloarl{ vests the Secretary with the discretionary
authority to deposit tribal trust funds in sslected banks, or to
invest such trust funds in authorized obligations, Once the
Secretary exercises this discretionary authority, nothing in 25
U.S.C. § 162a authorizes him to relieve himself of his statutory
obligation to detsrmine where and under what conditions tribal
trust funds will be deposited, or how they will be invested.
Therefore, in the absence of any other statutory authority to the
contrary, thase obligations are non-delegable statutory trust
duties. :
5conqress' imposition of this statutory trust duty on the
Secretary is consistent with the common law trust duty owed by a
private trustee to the trust beneficiaries not to delegate to
others the administration of the trust or the performance of acts
in the administration of the trust that he ought perscnally to
perform. See, generally, Restatement 2d Trusts, €% 171, 227, 1In
pertinent part, § 227, Comment Z, states That #({n making



There is nothing in the Indjian Self-Determination Act, as

"amended, or in its legislative history, which expressly or by

necessary implication ralieves the Secretary of his discretionary
1f=

statutory duty under 25 U.8.C. § 162a. The Indian Se
Determination Act specifically provides that *{nlothing in this
Act shall be construed as authorizing or reguiring the
termination of any existing trust responsibility of the United
states with respect to the Indian people.* 25 U.8.C.§ 450n(2).

1)
Self-Determination Act, Puk, L. 100-4723, 102 s5tat, 2285, contains
the following statement concerning the scops of contractable
trust prograns:

The Committee intends for section 102(a)(2) as
apended to authorize tribes to enter intoe
contracts with the Secretary to carry out
trust related functions. Clearly, the

to

Bacretary of the Interior contlinues
paintain a trust reponsibility for tribal
resources when the tribe operates a progranm
under a self-determination contract, Section
102(a) (2) allows tribes to contract for trust
functions including .... trust fund investment
and accounting services .... Thae intent of the
law is to aenable tribes to improve the
zrotoction of trust resources by operating the
echnical functions relating to trust
responsibility while preserving the Fedsral
Government’s obligations as trustee for Indian

100th Cong., 3nd Sess. 25 (1988), fegrinteg in
1588 U.5. CéDE CONG. & AD. NEWS 2644.

It is clear from this statement that although Congress
contemplates the technical functions relating to trust funds
investment services to be contractable under Pub. L. 93-638, it
did not intend to alter the Secretary’s trust responsibility
under 25 U.8.C.§ 162a to make the ultimate declsion with respect
to investment selection. Therefore, whereas statutory trust
obligations vested in the Secretary by Congress remain non=
dalegable functions which cannot be contracted tc a tribal
organization under Pub. L. 9§3~638, it is permisaible for the
Secretary to contract other aspects of the tribal trust funds
investment program. The contractability of technical functions
relating to the investment of tribal trust funds is consistent
with the common law trust principle that although a trustee
cannot delegate his discretionary powers to a third party, he
wmay, in the course of his administration of tha trust, where he
investments, as in other matters relating to the administration
of the trust, the trustee is under a duty not to delegate to
others the doings of acts which the trustes can reasonably be
required personally to perform. He cannot properly delegate to
another the power to select investments.”



retains full responsibility, employ labor or obtain services,
including professional and ;killcd assistance, where necessary,
at least in matters in which he is not experienced. Sese
Restatement, Trusts 24 § 188, Comment C, and § 171 , Comment F

- {#[a)1lthough a trustes cannot properly delegate to another, he

can pro .

peracnally makes the final decision in the matter”®).

In your request, you state that “the Secretary would lose the
benefits associated with cash concentration and ecenomies of
scale if he ware to enter into self-determination contracts with
tribes as the total available in onhe pool for investment of trust
funds would decline.® Although that may be true, there i{s no

pooled basis. In fact, as we advised you by memoranda dated

January 24, 1578, and February 10, 1986, ve believe that although
the practice of poeoling tribal trust funds is legally defensible,
the state of the law on this question with respect to private
trustees is not crystal clear. Therefore, in the absence of any
statutory requirement mandating the pooling of tribal trust funds
for investment purposas, the Secretary must follow the
Congressional directive in Sectien 102 of the Indian Self~
Determination Act, and, upon the request of an Indian tribe,
contract to a tribal organization that portion of th¢ tribal
trust funds investment program tgat is contractable,” provided
thers are no declination issues,’ and subject to th ilability

of appropriations.
* Id
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The BIA should advise an Indian tribe sesking to enter into a
Pub. L. 93-638 contract for technical functions relating to the
investment of its tribal trust funds that it will lose the
benefits associated with cash concentration and econony of scales
such funds enjoy when invested by the BIA on a pooled basis. It
is a common law trust principle that the trustee is not liable
for breach of trust for any act taken with the consent of the
baneficiary, if the beneficiary is made aware of all material
€a0tl relevant to the act taken. §ee Restatement, Trusts 2d

216,

‘Under Baction 102(a) (2) (B) of the Indlan SBelf-Determination Act,
the Saecretary is authorized to declins to enter into a contract
if a specific finding is made that ~adequats protection of trust
resources is not assured.” 25 U.S8.C. § 450(a)(2)(B). It is
essential that any contract proposal for tribal trust funds
investment advisory services be carefully evaluated to assure
that trust resources are fully protected in light of the
continuing trust responsibility of the Becretary under the Indian
8elf-Determination Act.



