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After the Storm

Ojibwe Treaty Rights Twenty-Five Years after the Voigt Decision

PATTY LOEW AND JAMES THANNUM

In April 2009, when Ojibwe tribal members Neil and Chris Peterson
traveled to Trout Lake to spear walleye pike in a centuries-old tribal
tradition, the boat landing was quiet.! There were no rock-throwing
crowds, no gauntlets of angry demonstrators to walk, and no television
reporters to dodge. No one attempted to swamp their boat. Absent were
signs that read “Save a Fish, Spear an Indian.”

Twenty-five years ago, when Ojibwe spearfishers, like the Peterson
brothers, attempted to harvest their walleyes, northern Wisconsin boat
landings were battlegrounds of chaos and violence. The struggle in-
volved the exercise of hunting, fishing, and gathering rights reserved in
three mid-nineteenth-century land cession treaties the Ojibwe negoti-
ated with the federal government. In 1974 the Ojibwe initiated a suc-
cessful lawsuit against the state of Wisconsin, arguing that the state had
systematically suppressed those rights throughout the twentieth cen-
tury. However, when the modern Ojibwe walleye harvest began in 1985,
angry mobs attempted to prevent tribal spearers from exercising their
treaty rights in what one tribal member described as a “war-like, siege-
like occupation.”

It became clear to the Ojibwe that opposition to their court-affirmed
treaty rights was not limited to the recent actions of treaty opponents in
northern Wisconsin. It was part of an ongoing nationwide struggle typi-
fied by the “fish-ins” of the 1960s, when Indian nations in the Northwest
reaffirmed their treaty fishing rights along the Columbia River. As in the
Northwest, antitreaty groups in Wisconsin, Michigan, and Minnesota
failed to understand that when tribes ceded land and retained off-res-
ervation harvesting rights on those lands and waters, they had estab-
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lished contractual obligations with the United States. This failure to ac-
knowledge that the age of a contract does not impact its validity laid the
foundation for ongoing conflict throughout the Great Lakes region in
the coming decades. In 1999 the struggle culminated in the US Supreme
Court’s affirmation of Ojibwe treaty rights in its historic Minnesota v.
Mille Lacs decision, a judgment legal observers described as a clear vic-
tory for proponents of Indian sovereignty.

This article examines the socioeconomic, political, and cultural fac-
tors that contributed to the spearfishing crisis twenty-five years ago and
the state of relations between Native and non-Native residents in the
ceded territory today. It focuses on Wisconsin, where the most virulent
protests occurred. Because most residents learned about the controversy
through newspaper and television news accounts, the article pays spe-
cial attention to media coverage of the boat landing struggles. It argues
that the relative calm that exists today is attributable to increased public
awareness about treaty rights and sovereignty, largely due to education
efforts and better reporting by the media. It also argues that the contri-
butions of the Ojibwe bands themselves over the past twenty-five years
to maintain and improve the natural resources within the ceded terri-
tory has also had a positive effect.

Today, few would describe Wisconsin as the “Mississippi of the
North,” as the national media did twenty-five years ago.> The boat land-
ings are silent. The walleye resource has remained stable. Tourism has
not collapsed, as treaty opponents had predicted, and nearly all counties
within the ceded territory have seen growth rates in per capita income
that far exceed that of the state as a whole.* Concepts like “treaty rights”
and “Indian sovereignty” no longer elicit feelings of panic. Although
some tribal members suggest that the bigotry that fueled the violent
protests twenty-five years ago still lurks under the surface, most agree
that overt racism is gone.

THE TREATIES

The contemporary struggles had their roots in four treaties signed in
1836, 1837, 1842, and 1854 in which the Ojibwe ceded millions of acres in
the Great Lakes region. Historian David Wrone estimated that the trea-
ties brought to the United States about 170 billion board feet of timber,
150 billion tons of iron ore, and 15,000 lakes as well as rivers, ports, and
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power sites.” In exchange, the Ojibwe insisted upon the right to hunt,
fish, and gather on the land they were forced to relinquish.

Once the states of Michigan, Wisconsin, and Minnesota were carved
from the ceded territory, government officials in those states assumed
they had the right to exert authority over all inhabitants, Indians and
non-Indians. They presumed that statehood precluded rights secured
by treaty and arrested tribal members who ventured off-reservation to
hunt, fish, and gather. The exercise of treaty rights became an under-
ground activity.

STORMY WATERS ON THE GREAT LAKES: 1962—1985

In the early 1960s in Michigan, the decision to transform the Great
Lakes fishery from a fishery serving both commercial and sports user
groups to one serving primarily sport fishing interests laid the founda-
tion for treaty rights battles and social unrest. In 1962 Michigan uni-
laterally gave lake trout “sport fish” status and in 1966 began stocking
nonnative salmon “exclusively for sport fishing.” Over the next decade,
it imposed regulations that reduced the number of commercial fish-
ermen and prohibited the use of gill nets. In 1965 William Jondreau, a
Keweenaw Bay Ojibwe, was arrested for “illegally possessing” four lake
trout netted from Lake Superior and convicted, a conviction overturned
six years later by the Michigan State Supreme Court.

Two other cases, Gurnoe v. Wisconsin (1972) and United States v. Mich-
igan (1981), tested states’ authority to restrict tribal commercial fishing.
Both cases resulted in victories for the Ojibwe. However, as the Ojibwe
reasserted their Great Lakes fishing rights, they were met with an anti-
treaty backlash. Tribal fishermen experienced logs and rocks blocking
their access to boat ramps, nails placed to puncture truck and trailer tires,
sand poured in gas tanks, attempted boat swampings, and rifle shots.®

Dwight “Bucko” Teeple described incidents in which vigilante groups
walked the beach looking for tribal members exercising their treaty fish-
ing rights.

Sometimes they would find some of our guys, particularly the
older guys that couldn’t run or hide well, [leading to] some sad
stories. One of the older guys had a wooden leg. He was caught
on the beach by the vigilantes, and they gave him a good roughing
up, tore off his leg and threw it out into the water. They even went
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so far as to take photos of some of our guys that were out fish-
ing in small boats. They’d take photographs of those guys and they
made up wanted posters, pictures of Bay Mills guys, and have them
posted at different launch sites saying, “Wanted Dead or Alive.”

YEARS OF VIOLENCE IN WISCONSIN: 1985—-1991

Although antitreaty opponents insisted that race was not a factor in the
struggle, signs displayed at the Wisconsin boat landings suggested oth-
erwise. One man carried a placard that read: “Hay [sic] Tommy T, our
North Timber is for Timber Wolves not TIMBER NIGGERS.”® A tavern
in Medford, Wisconsin, posted a flyer advertising “The First Annual In-
dian Shoot,” which offered five points for a “Plain Indian” and seventy-
five points for a “Sober Indian.”® A menacing poster of a gun with the
caption “Spear This” appeared in the windows of local bars and busi-
nesses (fig. 1).

Yolanda St. Germaine, a Lac du Flambeau tribal spearer, described a
terrifying night on Catfish Lake during which she and her brothers were
shot at and had the windshield of their car broken. “Whistles—they’d
blow and sirens . . . and calling you a fucking squaw.” These incidents,
along with the rock throwing, boat swamping, and pipe bombings,
prompted St. Germaine to ask: “Is this really about fish?”'°

Both the Ojibwe and treaty opponents blamed the media for in-
flaming the struggle. Television news in particular tended to focus on
the conflict rather than the underlying legal and environmental issues
that produced it and rarely mentioned tribal sovereignty. Mainstream
reporters struggled to understand concepts like treaty rights and tribal
self-determination and consistently made factual blunders and errors of
interpretation.

The first wire account, announcing that the United States Court of
Appeals for the Seventh Circuit had ruled in favor of the Ojibwe, bore
a headline that read: “Court Gives Unlimited Fishing Rights to Indians”
and was wrong on three basic facts." First, the court did not “give” the
Ojibwe their treaty rights. These were rights the Ojibwe reserved for
themselves in the three cession treaties. The court merely affirmed the
rights. Second, the rights were not “unlimited.” They were specific to the
ceded territory and contingent upon a complex set of court-imposed
standards to protect the fishery. Third, the rights did not extend to all
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Fig. 1. “Spear This” poster. This image was found in an Eagle River bar and also seen
on car windows at boat landings. Reprinted from Moving beyond Argument: Racism
and Treaty Rights (Odanah, WI: Great Lakes Indian Fish and Wildlife Commission
Public Information Office, 1989), 7.

Indians; they involved only the Ojibwe bands that signed the 1836, 1837,
1842, and 1854 treaties. This lack of understanding resulted in racial ha-
rassment by treaty opponents against the Menominee and other non-
spearing Indian nations in Wisconsin.'?

News coverage of the spearfishing dispute carried four primary frames,
three shaped by antitreaty opponents and one articulated by treaty sup-
porters. The antitreaty frames included the following points: (1) the
Ojibwe would take all the fish and create an economic crisis for whites
who depended upon tourism for their livelihood; (2) spearfishing dur-
ing the spring spawning season was unsportsmanlike and would harm
the fishery; and (3) federal courts had “given” the Ojibwe “special rights”
to spearfish.” In contrast, the dominant protreaty frame that surfaced
was that the protests were motivated by racism. The following section ex-
plores the underlying issues that formed the basis for these frames.

ECONOMIC STAGNATION AND ENVIRONMENTAL DECLINE

The National Bureau of Economic Research (NBER) identified two dis-
tinct recessions for the US economy during the early 1980s just prior to
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the January 25, 1983, court of appeals ruling reaffirming Chippewa off-
reservation treaty rights.

During this period, Wisconsin’s January unemployment rate in-
creased from 4.9 percent in 1980 to 11.7 percent in 1983."* Some policy
analysts, including Todd Berry of the Wisconsin Taxpayers Alliance, ob-
served that the economic downturn had a crippling effect on tourism in
northern Wisconsin.

And so you take that as a backdrop, a very weak state economi-
cally—long lines of people wanting jobs outside factories in Mil-
waukee. Factories closing—we lost one seventh of our manufac-
turing jobs. Now place that over northern Wisconsin, which has
always had a seasonal economy, always been challenged economi-
cally. And now one of the key industries, tourism, is going to take
a hit because the rest of the state and Chicago and the twin cities is
in a really deep recession."

Historically, northern Wisconsin has depended upon three major in-
dustries: agriculture, wood products, and tourism. Each of these eco-
nomic sectors experienced significant restructuring in the years prior
to and during the implementation of court-affirmed treaty rights. Be-
tween 1959 and 1997 Wisconsin saw a net loss of roughly three-fourths
of its dairy operations.'® From 1979 to 1982 timber jobs in Wisconsin
decreased nearly 20 percent, while jobs in construction dipped more
than 15 percent.'” These declines contributed to the economic malaise in
northern Wisconsin just as tribes began implementing off-reservation
treaty rights. It was the tourist industry, however, that underwent the
most dramatic change.

The area’s seasonal economy is primarily driven by summer visi-
tors who enjoy its many lakes, dense forests, and pleasant temperatures.
In the 1970s a growing number of these visitors began to stay, buying
second homes, a phenomenon that changed the economic and envi-
ronmental character of northern Wisconsin. The new housing boom
created a dichotomy between the year-round residents who struggled
economically and the more affluent summer residents.'® A serious con-
sequence resulted from second-home construction. Increased prop-
erty values, upon which Wisconsin’s shared revenue formula was based,
meant that fewer state dollars were sent to northern counties to provide
services to permanent residents. The federal tax code, which allowed de-
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Fig. 2. Wisconsin unemployment rates, January 1980—2002, data from “Employment
Trends in Wisconsin,” in 1995-1996 Wisconsin Blue Book (Madison: Wisconsin Leg-
islative Reference Bureau, 1996), 662; State of Wisconsin 2003—2004 Blue Book (Madi-
son: Wisconsin Legislative Reference Bureau, 2004), 672.

ductions for second-home interest, only widened the spendable-income
disparity between full-time and part-time residents and exacerbated the
problem.

In 1981 a tourism industry study by the Wisconsin Department of
Development indicated that tourism was in a state of serious decline.
Twenty-five percent of the resorts built before 1930 reported dwin-
dling occupancy rates. Sixty percent of the state’s resorts were “rustic
and completely oriented toward fishing,” even though less than 8 per-
cent of Wisconsin tourists listed fishing as their primary reason for vis-
iting the state.' Trends were changing from weeklong “guys fishing” to
shorter three-day family vacations. With the exception of powwows,
which attracted a limited number of white visitors, tribal tourism was
nonexistent.

Although these trends were in place before the decision in Lac Courte
Oreilles Band of Chippewa Indians v. Voigt (the 1983 appeals court rul-
ing affirming off-reservation treaty rights), many resort owners found
it easier to blame spearfishing for their economic downturn, a cause
and effect that news reporters accepted at face value.”* “We’re gonna go
down a big, black hole,” one resort owner exclaimed in a nationally tele-
vised CBS report, “and we’re never going to come back out”?! Simple
correlations belied complex problems. Not only were there fewer fishing
tourists, the fishery itself was in trouble.

A joint fishery assessment of the ceded territory revealed that the
resource was under tremendous pressure.”? The housing boom of the
1970s had taken its toll on inland lakes. Between 1960 and 1995 the total
number of dwellings on 235 sampled lakes in northern Wisconsin, for
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Fig. 3. Shoreland development trends for 235 northern Wisconsin lakes. Data from
“Development Trends in Northern Wisconsin,” WDNR report, 1996, http://www
.dnr.wi.gov/org/water/wm/dsfm/shore/documents/developmentrends.pdf.

example, increased more than 200 percent, with medium-size to large
lakes (500—900 acres) experiencing an 800 percent increase.”” In an at-
tempt to “improve” their property, homeowners filled in wetlands and
removed submerged stumps and other fish cover to create swimming
beaches. They routinely fertilized their lawns and battled the resulting
algae blooms in their lakes with sulfates and arsenates.

In addition to the explosion of shoreline development, there were
other negative impacts on the fishery. Hydroelectric dams, agricultural
erosion, and industrial pollution had compromised the resource, as
did acid rain, mercury, and polychlorinated biphenyls (PCBs).** Creel
surveys conducted by the Wisconsin Department of Natural Resources
(WDNR) during the 1970s and 1980s indicated that anglers were catch-
ing fewer fish.”® In addition, there was increasing apprehension about
whether the fish were even safe to eat. Mercury generated from coal-
fired power plants and PCBs from pulp mills and industrial discharge
began showing up in larger sport fish, leading the WDNR to issue health
advisories.”

The WDNR was so concerned about the state of its fishery that it
warned that by 1985 the demand for walleye and muskellunge would ex-
ceed supply and that bag limits and size limits would need to be im-
posed.” “WDNR biologists confided to Minocqua town leaders in 1988
that the angling bag limit would need to be cut to two walleyes per day
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(from the present five), regardless of spearfishing”*® That same year, the
WDNR did, in fact, impose size and bag limits, but only on lakes the
Ojibwe announced they would spear. The tactic was not lost on treaty
supporters, who complained that the WDNR was using the Ojibwe as
scapegoats.

In Wisconsin’s northwoods, home to a four-story fiberglass muskel-
lunge and the Freshwater Fishing Hall of Fame, trophy fish are prized.
It is a culture aptly described by Douglas Medin in his research on com-
peting models of nature. The goals of sport fishermen, which emphasize
“fair chase,” and the ethics of subsistence fishermen, who are guided by
a “do not waste” principle, create an environment that invites miscon-
ceptions and conflicts over conservation.” News accounts that showed
tribal members spearing fifteen-pound muskies inflamed anglers, who
complained that spearfishing was “unsportsmanlike.” Few knew that
spearers used this efficient harvesting technique to collect food for cer-
emonies and community gatherings and to help those who had no fam-
ily members to provide for them. “We’re not fishing for sport,” a Lac du
Flambeau tribal member stated. “We’re fishing to eat.”

One of the most explosive issues arose from the perception that the
Ojibwe would “take all the fish.” Yet the disparity between the number
of fish taken by anglers and the number taken by Ojibwe spearing for
subsistence dramatically contradicted arguments that the Indians would
deplete the resource. The WDNR estimated that anglers harvested
839,000 walleyes annually in the ceded territory between 1986 and
1989.%! During those years the Ojibwe took a total of 70,283 walleyes—
about 2 percent of the angler harvest. Anglers took an estimated 39,500
muskellunges each year between 1986 and 1989. The total Ojibwe harvest
over that same turbulent four-year period was 527 muskies, or less than
1 percent of the angler harvest.”*

Prior to 1991, precise data about the fish angled from Wisconsin’s
lakes were not known, since the state lacked a systematic method of
collecting such information. Even with the adoption of a new statisti-
cal methodology, the state continues to rely on indirect methods—creel
surveys and statewide mail questionnaires—to extrapolate estimates of
angler harvest and catch rates. In contrast, the tribal harvest generates
precise figures collected by creel clerks, biologists, and wardens of the
Great Lakes Indian Fish and Wildlife Commission (GLIFWC), the natu-
ral resource organization created by the Ojibwe, who count each fish
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Fig. 4. Walleye harvest and catch rates in the ceded territories in Wisconsin. Data
from U.S. Department of the Interior, Fishery Status Update in the Wisconsin Treaty
Ceded Waters (Minneapolis: Bureau of Indian Affairs, 2010), 11, 12.

and weigh and sex a subsample of each catch taken by spearers during
the tribal harvest.

The issue of harvesting fish during their spawning season violated
a fundamental belief held by many sportsmen. “Conservation doesn’t
know any race,” Tom Hook, who took part in a boat landing protest on
Big Arbor Vitae Lake in 1990, declared in a television documentary re-
port. “It doesn’t know white men or Indians. If the fish are spawning
and should be left alone, they should be left alone by everyone.”*

GLIFWC data, however, indicate that the tribal self-regulatory sys-
tem was successful in protecting the walleye resource. The vast major-
ity of fish speared are males, leaving the female fish to lay their eggs.**
From 1985 to 2002 Chippewa bands harvested 407,607 walleyes, of which
340,465 were sexed. Of the 340,465 walleyes sexed, 84 percent were
known to be males.”” These numbers contradicted statements made by
antitreaty opponents who claimed that tribal members were ruining the
fishery resource by spearing all the large spawning female walleyes as
they lay eggs. In contrast, creel surveys from one northern Wisconsin
lake indicate the sex ratio of walleyes angled by non-Indians is about
fifty-fifty.*

Protection of the resource was central to a complicated set of safe-
guards imposed by the federal court. The WDNR determined the total
allowable catch for speared lakes in the ceded territory, or the maximum
number of fish that could be harvested without damaging the resource.
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The total allowable catch amounted to 35 percent of the estimated wall-
eye population in a given lake and 27 percent of the muskellunge.”’

The court then added a safety factor in which the population esti-
mate is discounted (this varies but generally is about one-third) and
multiplied by an exploitation rate of 35 percent. This produces the safe
harvest level. The tribes set their quotas based on the safe harvest level—
generally 60 percent or less. For example, if a lake, based on a one-
year-old population estimate, has 2,000 walleyes, the safe harvest level
would be 245 (2,000 x 35 percent x 35 percent = 245). At a 60 percent
self-imposed quota level, Ojibwe spearers were free to harvest 147 fish, a
number they never exceeded and seldom even approached in their ac-
tual catch. Mathematics, however, does not make for exciting television
news. These equations usually were never explained in TV news reports,
which generally focused on the conflict itself and speculated about the
possibilities of violence.

Another dominant frame that surfaced in both the print and broad-
cast news coverage was the “unequal rights” the Ojibwe were presumed
to have. The tribal walleye harvest usually began a week before anglers
could legally fish. CBS Evening News anchor Bob Shieffer described this
as the Ojibwe getting “a two-week head start with spotlights and spears
only they are allowed to use.”*®

The concept of “reserved” treaty rights was not fully understood by
many Wisconsin residents.” The Ojibwe likened their right to hunt,
fish, and gather on the land they ceded to the right held by a non-In-
dian property owner who sells the mineral rights but retains the surface
rights to his or her property. To antitreaty groups like Equal Rights for
Everyone, however, the reserved treaty rights were “race-based,” special
rights.

The dominant frame shaped by treaty supporters was that the actions
of spearfishing opponents were motivated by racism. It was difficult to
argue that race did not play a role in the dispute. The ubiquitous “Save
a Fish, Spear an Indian” signs, chants of “timber nigger,” and references
to Indian drunkenness in antitreaty literature suggested otherwise. Stop
Treaty Abuse (STA), the antispearing group that organized some of the
largest and most violent demonstrations against the Lac du Flambeau
band, funded itself by selling “Treaty Beer’—a not-so-subtle commen-
tary on a prevailing stereotype.

In a May 1989 television report, CNN reporter Jonathan Towers in-
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Fig. 5. Estimated overall size of the ceded territory walleye resource using models
plus TAC and safe harvest levels from 1989 to 2009. Also shown are the tribal quotas
selected and the number harvested during open—water spearing and netting during
this time period. Data from U.S. Department of the Interior, Fishery Status Update in
the Wisconsin Treaty Ceded Waters, (Minneapolis: Bureau of Indian Affairs, 2010), 9.

terviewed a protester holding the effigy of an Indian head on a spear.
When asked what it meant, the demonstrator replied, “What do you
think it means? Maybe it means I like Indians. Maybe it means I don’t
like Indians. Maybe it means I don’t like them spearing fish” (emphasis
added).” Another protester complained, “I'm paying taxes to support
them every week—to support this [spearfishing], to send them welfare
checks, to give them all different kinds of aid. That wasn’t in the treaty.”
He continued, “If we’re supporting them in those ways, why can’t they
learn to live like the white man does?”!

In truth, between 1975 and 1991 non-Indians fared much better than
Indians with regard to federal per-capita spending on programs such
as Aid to Families with Dependent Children (AFDC) and food stamps.
Payments to non-Indians increased during that period, while payments
to Indians decreased.*

In a 1989 report, the Wisconsin Advisory Committee to the United
States Commission on Civil Rights concluded that demonstrators were
motivated by something other than concern over the fishery. “During
hunting and spearfishing seasons in recent years,” the report stated,
“physical threats and racial harassment of Chippewa Indians in north-
ern Wisconsin have been commonplace.”*

Each night during the walleye harvest, Ojibwe spearfishers and their
families walked a gauntlet of racial slurs and taunts to the boat landings.
Demonstrators banged on toy drums and delivered mocking chants of
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Fig. 6. Protestor holding speared head. Photograph taken of antitreaty protestors at
a Wisconsin boat landing during the spring Chippewa spear fishing season. Pho-
tograph by GLIFWC staff. Reprinted from Moving Beyond Argument: Racism and
Treaty Rights (Odanah, WI: Great Lakes Indian Fish and Wildlife Commission, Pub-
lic Information Office, 1989).

“Hi how are ya, hi how are ya.” They admonished the Ojibwe to “go back
where you came from,” an irony not lost on the spearers. As the violence
escalated, however, the Ojibwe complained that local law enforcement
increasingly looked the other way.

In 1989 and 1990 racial harassment on and off the landings intensi-
fied. Political pressure mounted, and the legal costs escalated as the state
legally pursued appeal after appeal.* The cost of crowd control skyrock-
eted. State reimbursement to local law enforcement agencies, who were
called in to assist local police and sheriffs, topped $1.7 million in one
month alone.*® However, reinforcements arrived in a form familiar to
those in the civil rights movement.

TREATY SUPPORT GROUPS

In 1988 treaty supporters formed Witness for Non-Violence for Treaty
and Rural Rights in Northern Wisconsin (Witness). Witness coordina-
tor Rick Whaley declared: “We hoped to bring enough people north to
prevent the extinguishing of Chippewa treaty rights because of mob vi-
olence and intimidation.”*® They also brought their tape recorders and
camcorders to document civil rights violations.
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Other support groups emerged, including Honor Our Neighbors
Origins and Rights (HONOR), Madison Treaty Rights Support Group
(MTRSG), Midwest Treaty Network (MTN), Citizens for Treaty Rights
(CTR), and many groups organized by churches. HONOR, formed by
Lutheran Human Relations director Sharon Metz, was instrumental in
launching a nationwide boycott of Treaty Beer. Dubbed “hate in a can”
by the Ojibwe, Treaty Beer was a fund-raising vehicle used by STA-Wis-
consin and STA in Washington State to subsidize antitreaty efforts.

The treaty support groups borrowed heavily from civil rights work-
ers who registered black voters during the 1964 Freedom Summer. Sev-
eral thousand witnesses underwent training and learned nonviolent
strategies. They traveled in caravans to northern destinations, identified
themselves by wearing white armbands, and collected information for
use in police reports, court proceedings, and civil rights investigations.

In the spring of 1989 tension over treaty rights was at its worst. Lac
du Flambeau tribal chair Mike Allen petitioned the state for better law
enforcement, saying, “My people are suffering. We are under incredi-
ble physical and verbal attack.”*” Wisconsin governor Tommy Thomp-
son responded by petitioning Judge Barbara Crabb for an injunction
not against the protesters but against the spearers. Governor Thompson
took the witness stand himself and argued that public safety was at risk.

Judge Crabb was never more direct in her response: “If this court
holds that violent and lawless protests can determine the rights of the
residents of this state, what message will that send?” In denying the pe-
tition, she added, “What kind of country would we have if the brave
people [the southern civil rights movement] had not faced down the
prejudiced, the violent and the lawless in the 19605274

By the spring of 1990 some local leaders began to realize that the vio-
lent protests against spearfishing had the potential to damage Wiscon-
sin’s tourism promotion efforts. A joint statement from eleven Cham-
bers of Commerce issued during the Governor’s Conference on Tourism
in Madison encouraged cooperation and peace. The statement affirmed
the legal rights of the Ojibwe, stating that “continued interference with
the exercise of treaty rights threatens the social and economic balance of
northern Wisconsin.”

Not everyone supported the statement. In the town of Arbor Vi-
tae, citizens threatened to withdraw $10,000 appropriated for the Vilas
County Chamber of Commerce. In other regions of the state, however,
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tribes and local communities began to build relationships through co-
operative fish stocking initiatives.

In the spring of 1991 two events played a critical role in the Wisconsin
treaty rights controversy. On April 3, 1991, Senator Daniel Inouye, chair-
man of the United States Senate Select Commiittee of Indian Affairs; the
state of Wisconsin; the United States Fish and Wildlife Service; the Bu-
reau of Indian Affairs; GLIFWC; and six Wisconsin bands released Cast-
ing Light upon the Waters: A Joint Fishery Assessment of the Wisconsin
Ceded Territory. This joint report concluded:

People concerned about the fishery resource of northern Wiscon-
sin can be confident that it is being carefully studied and is pro-
tected. Chippewa spearing has not harmed the resource. Fish pop-
ulations in the ceded territory are healthy. Three factors currently
impact northern Wisconsin fisheries: 1) reaffirmation of the Chip-
pewa Tribes as harvesters; 2) heavy angling pressure; and 3) con-
tinually changing environmental factors. As a result, popular fish
species, such as walleye and muskellunge, are subjected to consid-
erable stresses.*

In March 1991 the Lac du Flambeau and WA-SWA-GON treaty asso-
ciation, with help from the American Civil Liberties Union, successfully
petitioned Judge Crabb for a preliminary injunction against the STA.
Her ruling specifically forbade group members from the boat landings
or from taking any actions that would interfere with tribal spearing.”
She warned that violators would be prosecuted under federal civil rights
statutes and, if convicted, would face stiff fines and prison sentences.
Another court action resulted in a fine of $182,000 levied against STA
leader Dean Crist.”!

The antitreaty effort collapsed in 1991. The federal court injunc-
tion against the STA effectively immobilized the most militant protest
group. Fear of being labeled racist kept others away. The media arrived
on the boat landings only to find that the crowds were gone, so they left
too. That same spring, Judge Crabb delivered her summary decision on
Ojibwe treaty rights and gave the state and the tribes the opportunity
to appeal. Both sides quietly declined. Seventeen years of litigation had
ended in Wisconsin.

Two years later, however, the issue resurfaced in Minnesota, where
the Ojibwe bands there, signatories to the same treaties as those signed
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by the Ojibwe in Wisconsin, found their treaty-guaranteed hunting,
fishing, and gathering rights under attack. In 1993 the Minnesota legis-
lature rejected an agreement worked out between the Mille Lacs band,
the governor, and the Minnesota Department of Natural Resources
(MDNR). Over the next six years, the case, with implications for Ojibwe
bands in Minnesota, Michigan, and Wisconsin, wound its way through
federal and appeals courts and ultimately to the nation’s high court.

In 1999 a conservative Supreme Court ruled in favor of the Ojibwe in
the Minnesota case, delivering a definitive judgment that affirmed the
treaty-based rights of the Ojibwe to hunt, fish, and gather in the ter-
ritory they had been forced to cede. A costly twenty-five-year series of
court battles was over. For Ojibwe in Wisconsin, Minnesota, and Michi-
gan, it is quite clear that economics, environmental changes, and racial
tension helped write the plot line in one of the most painful chapters
in their history. Jim Zorn, executive director of the Great Lakes Indian
Fish and Wildlife Commission, described the events surrounding oft-
reservation treaty rights as a “perfect storm” of socioeconomic factors:

I just think there was this perfect storm of the lack of knowledge
of neighbor about neighbor; a perfect storm of deteriorating eco-
nomics, based upon outmoded assumptions about tourist mod-
els; this changing natural resource population that was in flux even
before the tribes began to exercise their rights outside their res-
ervation boundaries. You put that together and you had this ex-
plosive atmosphere. You throw in racial animus and you have this
perfect storm that was there and Wisconsin turned into something
it hopefully wasn’t.>

THE ECONOMICS OF WISCONSIN’S CEDED TERRITORY TODAY

Northern Wisconsin remains an attractive but economically challeng-
ing place to live and work. The eighteen counties that comprise most
of the ceded territory still lag behind the rest of the state in personal
income.” Still, there are encouraging signs. The growth rate in personal
income in the region is increasing at a faster pace than that of the state
as a whole. Interestingly, in Vilas, Oneida, and Sawyer Counties, where
spearing and the spearing protests were the most intense, growth rates
are especially high.>*

Tourism in northern Wisconsin has held steady. In 2008 Wisconsin
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tourism generated $13.1 billion, which, despite a severe nationwide re-
cession, represented a nearly 3 percent gain over the previous year.” The
eighteen counties within the ceded territory generated $1.6 billion of
that revenue, a 3.4 percent increase from 200y.

In 2008 Field and Stream named the Minocqua—Arbor Vitae—Wood-
ruff area—the epicenter for some of the most violent protests of the
1980s and 1990s—one of the top five places for anglers to live.® The
American Sportfishing Association ranked Minnesota, Michigan, and
Wisconsin among the top four states nationally for freshwater fishing
retail sales. Together the three states generated more than $5.5 billion
and more than 84,000 jobs.” Wisconsin ranked second nationally as a
destination for nonresident anglers, who spent nearly $60o million in
the state. Fears that spearfishing would keep anglers away and that the
exercise of off-reservation treaty rights would ruin tourism and devas-
tate the economy of northern Wisconsin were clearly unfounded.

A significant change in the tourism landscape is the emergence of
tribal tourism. With a foundation in the gaming industry, tribes began
exploring opportunities to diversify their economies and generate in-
come from tourism. In 1997 the Great Lakes Intertribal Council formed
a panel to explore cultural tourism and in 2003 received a federal grant
to establish Native American Tourism of Wisconsin (NATOW). From
cultural events such as powwows to destinations including museums,
historic parks, and even a re-created Ojibwe village, thousands of non-

8 <«

Natives now visit Ojibwe communities.” “You can’t truly say you know

Wisconsin,” the official state tourism website opines, “without knowing
about the native cultures that have made their homes here.”

Despite encouraging economic figures in tourism and overall growth
in northern Wisconsin, there are still problems in selected counties
within the ceded territory and alarming trends regarding population
growth, median income, and poverty rates. Ten of the eighteen Wiscon-
sin counties that lie primarily within the ceded territory are losing pop-
ulation. In just one year (2007-8), for example, Iron and Price Coun-
ties lost nearly 10 percent of their population. Ironically, in that same
period Vilas and Sawyer Counties—sites of some of the most intensive
spearfishing during the 1980s—gained population (4.2 percent and 5.7
percent, respectively).

The average median income within the ceded territory is $41,206,
nearly $3,400 less than the state average. In Ashland County, where
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nearly 11 percent of the population is Native American, the median in-
come is approximately $9,000 less than the state average. Not surpris-
ingly, 17.5 percent of Ashland County residents live below the federal
poverty rate compared to 12.1 percent of residents within the ceded ter-
ritory and 9.8 percent of Wisconsin residents as a whole. In compari-
son, the median income in Vilas and Sawyer Counties was $41,184 and
$39,558, with poverty rates of 10.5 percent and 12.3 percent, respectively.

Of all the challenges residents in northern Wisconsin face, per-
haps none is more complicated than the issue of sustainable growth.
Communities must grow their economies and beckon more tourists
while preserving the natural resources that attract those visitors. The
rapid growth of seasonal and lakeshore homes threatens to upset that
balance.®

However, these challenges are not linked to the exercise of treaty-
based hunting, fishing, and gathering rights. In fact, United States Cen-
sus Bureau figures suggest that the most encouraging figures surround-
ing population growth, median income, per capita income growth, and
lowest poverty rates have occurred in Wisconsin counties that experi-
ence the heaviest tribal walleye harvests.

THE ENVIRONMENT AND THE CEDED TERRITORY

Although there are concerns about environmental threats from shore-
line development, mercury, industrial pollution, invasive species, and
climate change, most tribal and state natural resource experts agree that
Wisconsin’s environmental quality of life remains strong. In a 2009 in-
terview, former WDNR secretary George Meyer stated that the “close re-
lationship” that has developed between WDNR and GLIFWC biologists
is a positive result of the treaty rights issue because it resulted in “one
of the most studied and most heavily protected fisheries in the world
because of the joint efforts of both those organizations.”® Because of
the court-mandated data collection associated with the Voigt decision,
Wisconsin compiles more scientific evidence about its natural resources
than any other state.

Despite data that clearly reveal that spearfishing has not damaged the
inland fishery, many anglers remain skeptical. Research conducted by
the Center for Limnology at the University of Wisconsin—Madison in-
dicates that unspeared lakes attract a majority of anglers. Yet the same
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research concludes that anglers are more likely to catch fish in lakes
that have been speared than in lakes that have not been speared: “Catch
rates for all anglers averaged o0.14 walleye on lakes with a two-walleye
bag limit; 0.13 walleyes on lakes with a three-walleye bag limit; and 0.08
walleyes on lakes with a five-walleye bag limit.”®

A 19091 joint fishery assessment compiled by the Bureau of Indian Af-
fairs, the US Fish and Wildlife Service, GLIFWC, member bands, and
the WDNR also concluded that spearfishing had not damaged the re-
source. Updates in 1992, 1995, 1999, 2003, and 2007 reached similar
conclusions. The reports outline interagency sharing of data, equip-
ment, and workload and commit the involved parties to continued re-
search and monitoring of mercury and other environmental threats.
In response, GLIFWC has developed mercury maps to advise pregnant
women and children about consuming fish from mercury-tainted lakes
within the ceded territory, among other cartographic material accessible
to the public.*

Seven of the eleven member bands of GLIFWC operate fish hatcher-
ies. In 2008 these operations produced 33 million fish, including 28 mil-
lion walleye fry, 775,000 walleye fingerlings, 89,000 musky fry, and 4.2
million fish of other species (i.e., white sucker, lake trout, brook trout,
rainbow trout, brown trout, lake sturgeon, and yellow perch). These fish
are used for stocking on-reservation and off-reservation lakes within
the ceded territory.*

The number and production capacity of these facilities have in-
creased since 1984, when GLIFWC was established. There are signs of
success. The Lake Superior fishery is now managed on a sustainable ba-
sis, and the lake trout fishery in the Apostle Islands is no longer stocked.
Lake trout are considered to have been restored to 80 percent of the his-
toric levels before the invasion of parasitic lamprey.

Tribal biologists have paid particular attention to manoomin (wild
rice), a food culturally significant to the Ojibwe and essential to mal-
lards, blue-winged teal, ring-necked ducks, and other waterfowl. Wild
rice also improves water quality by binding loose soils and acting as a
windbreak across shallow wetlands. In that way, it improves water clar-
ity and reduces algae blooms. GLIFWC works with member tribes, state
and federal officials, and private organizations to protect and enhance
ancient beds in Minnesota and Wisconsin. These remediation efforts
include controlling wakes, maintaining water levels, and reseeding. In
Minnesota, Michigan, and Wisconsin, tribal natural resource managers
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and their cooperators on average reseeded 6,500 pounds of manoomin
in wetlands in the ceded territory during each of the last ten years.

GLIFWC’s remediation efforts extend beyond the lakes and wa-
terways of the ceded territory to endangered animal species. In 1991
GLIFWC biologists began studying waabizheshi (marten), a member of
the weasel family and an Ojibwe clan animal. On the endangered list
since 1972, waabizheshi numbers dwindled because of habitat loss and
overharvesting. In 2008 GLIFWC and its conservation partners began
a three-year program to live-trap thirty waabizheshi in Minnesota and
release them in the Chequamegon-Nicolet Forest in Wisconsin in an ef-
fort to strengthen the marten population in Wisconsin.

GLIFWC biologists have also provided technical expertise to member
bands on ma’iingan (wolf) issues. Bad River, for example, is using ra-
dio telemetry to track the movements of several packs of timber wolves
on its reservation. Ma’iingan figures prominently in the Ojibwe origin
story, in which the Creator cautions Ma’iingan and Anishinaabe that
whatever happens to one will happen to the other. Not surprisingly, the
Ojibwe bands are intensely concerned over state wolf management poli-
cies and the possible reintroduction of a wolf hunting season, given the
animal’s possible delisting as an endangered species.®

Although differences remain over wolf management, the WDNR and
GLIFWC’s member bands have found considerable agreement on the is-
sue of invasive species and are working together to eradicate garlic mus-
tard, purple loosestrife, zebra mussels, and spiny water fleas. GLIFWC
maintains a searchable database and slide library of high-resolution
photos the public can access in order to identify invasive species. It also
produces brochures, posters, and videos intended to educate the public
about invasive species.

The Ojibwe treaty tribes, through GLIFWC, are also drafting policy
statements about broader issues such as the Great Lakes Charter Annex,
a bilateral initiative that outlines water conservation and management
protocols. Under the agreement, Canadian provincial leaders and US
governors in the eight states that border the Great Lakes hope to prevent
massive water diversions and drawdowns from the watershed.

RACE RELATIONS IN THE CEDED TERRITORY

The overt racism that surfaced at the boat landings during the late 1980s
today may be absent from northern Wisconsin; however, it still lurks

AMERICAN INDIAN QUARTERLY/SPRING 2011/VOL. 35, NO. 2



under the surface, according to some tribal members. They point to a
2007 climate study at Lakeland Union High School in Minocqua, Wis-
consin, which concluded that the school had “a toxic culture toward
Native American students and families.” In the report, which assessed
American Indian achievement at the high school, participants cited cul-
tural incompetence among teachers, use of racial epithets, and mistreat-
ment of students from the reservation.*

One of the bright spots cited in the report was the establishment of
the Intercultural Leadership Initiative (ILI), an organization that at-
tempts to bring Native and non-Native students together in both group
and one-on-one experiences. ILI recruits middle-school children into
the organization in an effort to change the climate in the high school.
Although participants agree that it is a positive influence on the school,
its effectiveness has been limited. In 2004, when ILI sponsored a Diver-
sity Day at the school, for example, two-thirds of the white students
produced notes from their parents, excusing them from the activities
because of “illness” or “personal reasons.”’

The need to break the cycle of racial misunderstanding and educate
children about treaty rights and Indian sovereignty resulted in Act 31, an
educational mandate approved by the Wisconsin legislature in the wan-
ing days of the spearfishing controversy. The act requires that all school-
children in the state be taught Wisconsin Indian history, culture, and
sovereignty twice in their K—12 experience. It also establishes cultural
competence as a criterion for teacher certification.

Although Act 31 was considered to be an important political victory,
it is an unfunded mandate and unevenly implemented in some parts
of the state. Still, it has inspired creative initiatives such as ILI as well
as Waswagoning, a re-created eighteenth-century Ojibwe village at Lac
du Flambeau used for teacher training. It also was the impetus for the
American Indian Teachers Institute, a weeklong Act 31 experiential
learning opportunity during which teachers get cultural training for
credit. Act 31 is now an ingrained topic at conferences held annually on
a number of University of Wisconsin system campuses and is the focus
of a multidimensional online resource prepared by the UW-Madison
School of Education.®®

The cultural divide that separated Native and non-Native residents
in northern Wisconsin was bridged dramatically during a controver-
sial dispute over mining that erupted in the 1990s. Plans for what would
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have been one of North America’s largest sulfide mines near Crandon,
Wisconsin, were derailed when tribes and environmental groups led
a successful grassroots effort to enact mining moratorium legislation.
Ironically, some of the very “hook and bullet” groups that protested
against treaty rights in the 1980s joined the Ojibwe and other tribes to
oppose what they construed to be a much larger environmental threat.”

The amelioration of racial tension is also evident in Indian gam-
ing employment. All six Ojibwe bands in Wisconsin operate casinos in
which an average 55 percent of the employees are non-Indian. A 1993
study revealed that Indian gaming operations had a positive effect on
poverty in rural counties, increasing personal income and reducing the
need for government assistance.”

The mainstream media in Wisconsin have matured somewhat in
their reporting on Native issues. Beginning in late 1989 and continu-
ing throughout much of 1990, the Wisconsin State Journal published its
multipart series Treaty Crisis: Cultures in Conflict, in which it explored
the root of racial tension between Native and non-Native residents in
northern Wisconsin.” It followed up the reports with a series by science
editor Ron Seeley about environmental issues confronting Indian na-
tions in the state.

“Sovereignty” and “self-determination” are no longer unfamiliar
words in the lexicon of Wisconsin journalists, although blunders are
still made. “What do you call a race-based gambling monopoly that pays
virtually no taxes and won’t reveal its financial records,” the Wisconsin
State Journal opined in a 1997 editorial. “If the owners of these casinos
were Sicilian-American instead of Native Americans, the word ‘Mafia’
might come to mind.”’? That the state’s official newspaper would con-
fuse rights held by a legal sovereign with “race-based” rights and com-
pare tribal governments to Italian gangsters points to an obvious need
for ongoing education and improved professional ethics.

CONCLUSION

Twenty-five years ago a “perfect storm” of economic, environmental,
and social conditions swirled in northern Wisconsin and battered at-
tempts by the Ojibwe to exercise their treaty-based fishing rights.

A precarious economy—slow to react to changing tourism trends
and compromised by severe recession—was a significant factor in the
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uproar that followed the federal court’s decision to affirm treaty rights.
The explosion of second-home construction, the resulting artificial ap-
pearance of wealth, and a state revenue-sharing formula based on prop-
erty, not income, exacerbated the economic woes of the northwoods
residents.

Shoreline development, loss of fish habitat, and industrial pollu-
tion put pressure on the inland fishery within the ceded territory, as
did unregulated angling. This led to a WDNR decision to institute size
and bag limits—something treaty opponents seized upon as evidence
that spearfishing would damage the fishery and set up the Ojibwe as
scapegoats.

Poor reporting by mainstream media unfamiliar with concepts such
as sovereignty and treaty rights fanned the flames of the opposition and
did nothing to address long-standing cultural misconceptions about
tribal governments and their citizens. Eventually, legal injunctions and
business concerns over the violent images that were broadcast to poten-
tial tourists prevailed, and the storm blew itself out.

Today, although the economy of northern Wisconsin has improved,
it still lags behind the economy of the state as a whole. However, growth
rates in personal income in the eighteen counties within the ceded terri-
tory exceed that of the state and are especially strong in areas that were
most deeply involved in the spearfishing controversy. Tourism remains
strong and is especially vibrant in the most heavily speared counties.
Environmental challenges from shoreline development, habitat loss,
and invasive species remain. However, comanagement strategies involv-
ing federal, state, and tribal resources are having a positive impact on
the inland fishery and other natural resources. GLIFWC and its mem-
ber Ojibwe bands have made significant contributions through the op-
eration of fish hatcheries, wild rice reseeding, endangered species pro-
grams, and invasive species abatement efforts.

Improved race relations—or at least the absence of overt racism—
can be attributed to education efforts such as the Act 31 mandate, em-
ployment opportunities for non-Natives generated by Indian casinos,
and more informed reporting about sovereignty and treaty rights issues
by the mainstream media.

Still, it should be noted that although the treaty rights issue is no lon-
ger front-page news in Wisconsin, it is creeping back into the headlines
in Minnesota. In the late spring of 2010 the Leech Lake and White Earth
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Ojibwe, who signed a separate treaty in 1855, notified the state of their
intent to fish outside the scope of state regulations. The state’s response
was to dispute the tribes’ claims. To date, no court case regarding these
claims has been instituted. Nevertheless, should one be filed, initial re-
action from state and tribal officials was that it would be a drawn-out
courtroom battle, possibly ending up before the Supreme Court, as
other treaty rights cases have.”

Other reaction to the tribes’ claim was predictable. In response to an
article in the Minneapolis Star Tribune on these new off-reservation fish-
ing rights claims, one reader wrote:

I am so sick of hearing about what happened hundreds of years
ago. If they want to be a seperate [sic] union and live by what they
had back then, then stay on the reservation and don’t come off for
anything and see how they will survive. It is a typical bunch of lazy
people who want something for nothing. . . . Come on folks open
your eyes and stop bending over for these bums.”™

Reactions like this, and the fact that 140 of 165 readers “liked the com-
ment,” suggest that animosity over tribal treaties still exists. Although it
cannot be stated that a majority of non-Native residents embrace Ojibwe
treaty rights, it can be said that, despite extremist voices found on news-
paper blogs, non-Indians generally accept that these rights are a reality.
Most also recognize that violence and civil disorder are not proper re-
sponses. Minnesotans and others who face new treaty rights claims un-
doubtedly will face the economic, environmental, and social forces that
sometimes combine to create a perfect storm of misunderstanding and
animosity. Perhaps they will apply the lessons of history and steer the
debate to waters that, while choppy, nevertheless are navigable.
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