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STATEMENT OF RELATED CASES

The United States concurs in the Statement of Related Cases in
the brief for appellants the Shoshone Indian Tribe of the Wind River

Reservation, Wyoming, and the Arapaho Indian Tribe of the Wind River

Reservation, Wyoming (Tribes).

vil



JURISDICTIONAL STATEMENT

The jurisdiction of the Court of Federal Claims (CFC) over the
Tribes’ claim is in dispute. The Tribes filed suit in 1979 in the U.S.
Court of Claims, asserting jurisdiction under the Indian Tucker Act, 28
U.S.C. § 1505. The Tribes asserted, in relevant part, that certain
actions that took p-lace in the late 1940s, with the actual knowledge and
participation of the Tribes, constituted a breach of legal duty by the
- United States. Because the Tribes’ claim accrued more than six years
before the suit was filed, the CFC dismissed the claim as barred by 28
U.S.C. § 2501, which provides that “[e]very claim of which the United
States Court of Federal Claims has jurisdiction shall be barred unless
the petition thereon is filed within six years after such claim first
accrues.”

The United States concurs in the Tribes’ statement of appellate

jurisdiction.

Viil



INTRODUCTION

The‘Wind River Reservation, jointly owned by the Tribes, contains
oil aﬁd gas fields that have been leased for oil and gas exploration and
production since the early years of the 20th century. In i948 and 1949,
the Joint Business Council of the Shoshone and Arapaho Tribes voted
unanimously to approve the requests (;f two lessees to replace their
existing leases, which had been issued under a 1916 statute, with leases
issued under the 1938 Indian Miﬁeral Leasing Act (IMLA). The Tribes’
Joint Business Council passed resolutions requestiné the lease
cohversions, A98, A110, and the Tribes signed the new leases.

’I“he Tribes’ vote to convert these 1916 Act leases to IMLA leases
reflected their view that 1916 Act leases were “not good contracts for
the Tribes” because of their long (twenty year) initial term and the lack
- of any requiremént on the lessee to drill. A141. In the late 1930s, the
Tribes opposed the renewal of the leases on the very parcels that are at
issue in this case beéa_use of the lack of drilling obligations in leases
issued under the 1916 Act. In the late 1950s, the Tribes’ attorneys

recommended that all leasing under the 1916 Act be done away with



'and instead conforfned to the IMLA. Contrary to their current position
that the 1916 Act is clearly better for Indians than the IMLA and that
the United States hid that “féct” from the Tribes, the Tribes and their
counsel insisted, for many years before and after the conversions, that
the IMLA was better for Indians than the 1916 Act, and they acted
accordingly.

The Tribes, however, like everyone else, wére unable to foresee in
1949 that oil priceé, which had long been fairly stable, would suddenly
start to climb precipitéﬁsly in the 1970s.1 'Supplemental Addendum (S.
Add;) at 57 By 1983, the Tribes determined that,}as things turned out,
they wquld have made more money undér the 1916 Act leases after all.

The Tribes then claimed, for the first time, that the lease conversions

1 See U.S. Energy Information Administration, Department of Energy,
Annual Energy Review 2009, pp. 168-69, (Figure 5.18 and Table 5.18),
http://www.eia.doe.gov/emeu/aer/pdf/aer.pdf.. The relevant pages of this
very large report are reproduced for the Court’s convenience in the
Supplemental Appendix at 34-36. Courts may take judicial notice at any
time, including on appeal, of publicly-available documents produced by
a government agency. Funk v. Stryker Corp., __ F.3d __, 2011 WL
207961, *5 (5th Cir. 2011); Denius v. Dunlap, 330 F.3d 919, 926-27 (7th
Cir. 2003) (taking judicial notice of information from official government
website). -




that they had requesfed were illegal, and t‘hey wrongly assert that the
United States agrees:?2 The Tribes further allege that this claim, filed
over 30 years after the conversions took place, did not accrue until 1983
because the Tribes were unaware, and could- not possibly have known,

about the lease conversions that they approved, requested, and signed.

2 The Tribes repeatedly allege that the United States “admits” that the
‘conversions were illegal, Tribes’ Br. at 2, but that is a gross distortion of
the record. The United States admits only a demonstrably harmless
procedural error in the issuance of the new leases. The United States
firmly denies that it violated any legal duty in terminating the 1916 Act
leases, and firmly denies that it violated any legal duty in approving the
issuance of IMLA leases between the Tribes and the lessees, other than
the harmless procedural irregularity acknowledged above. At any rate,
the putative illegality of the lease conversions is a merits issue, and
therefore is not before this Court on this appeal from the CFC’s
dismissal of the Tribes’ claims for lack of jurisdiction.

3



STATEMENT OF THE ISSUES
Whether 28 U.S.C. § 2501 bars Claim II, in which the Tribes

“allege that, in 1949 and 1950, the United States wrongfully terminated
seven leases under the 1916 Act, where the Tribes had actual
contemporaneous knowledge of the terminations, but did not file suit
until 1979.

Whether the Tribes’ claim that the 1916 Act leases should not
have been terminated, and that the Tribes are owed the royalties they
believe they would have received had those leases remained in effect, is
a claim for mismanagement of a trust asset, rather than a claim for
mismanagement of or loss to trust funds, within the meaning of the
Interior Appropriations Act.

‘Whether the Tribes stated a claim that the lessees under the
successor leases are trespassers, and the United States violated a

fiduciary duty in failing to remove them.

STATEMENT OF THE CASE

The United States concurs in the Tribes’ statement of the case.



STATEMENT OF FACTS

A. The 1916 Act governed oil and gas leasing on the ceded lands of
the Wind River Reservation

In 1905, Congress ratified an agreement between the United
States and the Tribes whereby the Tribes ceded to the United States all
right, title, and interest in approximateiy 1,480,000 acres of the Wind
River Reservation. The ceded lands were to be sold by the United
States, with the proceeds to be paid to the Tribes. Act of March 3, 1905,
Pub. L. No. 58-185, 33 Stat. 1016-18.

Around 1910, however,‘ it became apparent that much of the ceded
territory was potentially valuable for oil and gas. In order to allow the
Tribes to benefit from those resources, Congress passed 'the Act of
August 21, 1916, Pub. L. No. 64-218, 39 Stat. 519-20, a two-paragraph
statute which authorized the Secre.tary of the Interior “to lease, for the
production of oil and gas therefrom, lands within the ceded portion of
'the Shoshone or Wind River Indian Reservation,” with the proceeds to
benefit the Tribes. The 1916 Act specified that “[lJeases shall be for a
' period of twenty years with the preferential right in the lessee to renew

the same for successive periods of ten years each upon such reasonable



terms and conditions as may be prescribed by the Secretary of the
Interior . ...” 39 Stat. 520. (Reproduced at S. Add. 1.)

The 1916 Act did not contain any terms requiring the lessee to
develop the leases, drill wells, or produce oil or gas in paying quantities,
causing the Shoshone to complain that under the 1916 Act, their
property in some cases “for all practical purposes is thus being donated
to the lessee.” A142. 1916 Act leases Were entered into between the

Secretary of the Interior and the lessee, and did not require the consent
of the Tribes.

'B. The Indian Mineral Leasing Act of 1938 governed Indian mineral
leasing generally, but excluded the ceded lands of the Wind
River Reservation

In 1938, Congress passed the Indian Mineral Leasing Act IMLA),
52 Stat. 348-48 (reproduced at S. Add. 3), another remarkably concise
statute which Changed certain aspects of pre-existing mineral leasing

law that had proven disadvantageous to the Indians.3 As the Shoshone

3 Pre-existing law included not only the 1916 Act, which was expressly
limited to the ceded lands of the Wind River Reservation, but also the
Act of June 30, 1919, which governed mineral leasing on Indian
reservations more generally. Like the 1916 Act, the 1919 Act required
20 year initial terms with a preferential right in the lessee to renew for
successive ten-year periods, did not require that minerals be produced

6



accurately explained in 1959, “[t]he 1916 Act was among the first
statutes authorizing oil and gas ieasing of Indian lands. Subsequént
experience has indicated the wisdom of shorter primary terms with
extensions contingent upon the production of oil and gas in paying
quantities.” A142. To correct that problem, Congress provided in the
IMLA that mineral leases on tribal lands would be “for terms not to
exceed ten years and as long thereafter as minerals are produced in
paying quantities.” 25 U.S.C. § 396a.

The IMLA also “aimed to foster tribal self-determination by giving
Indians a greater say in the use and disposition of the resources found
on Indian lands.” United States v. Navajo Nation, 537 U.S. 488, 494
(2003) (internal quotation omitted). Under pre-existing law such as the
1916 Act, leases on Indian land were entered info between the
Secretary of the Interior and the lessee, without the consent or
participation of the affeéted tribes. Under the IMLA, however, leases
are entered into between the Indian tribe and the lessee, and merely
approved by the Secretary of the Interior. Tribes can, and do, decide

whether to enter into leases, and negotiate their terms.

in paying quantities, and did not require tribal consent. Act of June 30,
1919, 41 Stat. 31.



These benefits were initi-ally unavailable to the Tribes for the
leases at issue in this case, however, because the IMLA speciﬁcally
stated thét 1t “shall not apply to . .. the ceded lands of the Shoshone
Reservation in Wyoming . ...” 25 U.S.C. § 396f, 52 Stat. 348, S. Add. 4.
With re'speét to ceded lands, the old 1.916 Act regime remained in place.

C. The ceded lands were restored to the Wind River Reservation
~ under the Act of July 27,1939

In 1939, Congress passed an Act directing the Secretary of the
Interior to restore to tribal ownership all undisposed-of ceded lands of
the Wind River Reservation. Act of July 27, 1939, Pub. L. No. 76-238,
53 Stat. 1128. The land on whjch two of the leases at issue in this case
are located was restored to t'ribél ownership on May 17, 1940. 40 Fed.
Reg. 1805-06. The land on which the remaining five disputed leases are
~ located was restored to tribal ownership on August 10, 1944. 44 Fed.
Reg. 9749-54.

Once the ceded lands were restored to tribal oWnership, they were
nd longer ceded lands, and therefore were no longer within the scope of
the 1916 Act, which applies only to the ceded lands of the Wind River
Reservation. The restored lands were then within the scope of the

IMLA because they were no longer within the exclusion of “ceded” lands



of the Wind River Reservation. That point is undisputed. See Tribes’
Br. at 10.

D. The Tribes were knowledgeable and éctive participants in
managing the leases at issue in this case

Five of the seven parcels at issue in this case were located in the
Maverick Springs field, and were first leased in 1918. The other two
parcels were located in the Steamboat Bufte field, and were first leased
in 1938. All of the lands were ceded lands at the time the leases were
1ssued, and thus all of the leases were issued under the 1916 Act.

The Tribes were dissatisfied with the terms of the 1916 Act leases
on the Maverick Spi'ings sites, and for many years they vigorously
lobbied the Department of the Interior and Congress to cancel the
leases and remove the lands out from the limitations of the 1916 Act.
Supplemental Appendix (SA) 1-8. The reason for the Tribes’
dissatisfaction was straightforward: nothing in the 1916 Act or the
leases_ entered into pursuant to that Act required the lessees to produce,
and as a result, in the Tribes’ view, the lessees were holding the fields
as reserves instead of for production. Without production, the Tribes

were receiving only the rental payments of $1 or $1.25 per acre



annually, and were receiving nothing in the potentially enormously
more profitable royalties. SA 7; accord A142.

The Tribes’ disputes vﬁth the Department of the Interior reveal
that the Tribes were knowledgeable about these particular leases and
were actively concerned with the management of their oil resources. In
a 1937 letter to the Secretary of the Interior, for example, the Tribes
knowledgeably discussed the number of wélls drilled in Maverick
Springs, the daily production capacify, thé quality of the oil, the dep.th‘
of the wells, the geological structures underlying the field, the cost of
pumping, the cost of transporting the oil, and the market for such oil, as
well as comparable figures for other sites. Id. Moreover, when they
failed to obtain the desired results from the Department of the Interior,
the Tribes lobbied their representatives in the House and Senate. SA
SA 1-4. Evéntually the disputes were res}olved and the leases renewed,
with the Tribesv obtaining some of fhe benefits they had sought. This
record shows that the Tribes were active, sophisticated and effective
advocates for their own interests, and belies their current portrayal of
themselves as passive, uninformed beneficiaries, unquestioningly

accepting whatever the Department of the Interior said or did.
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E. The Tribes voted to convert the leases from the 1916 Act to the
IMLA. ‘

In 1948, the holder of the two Steamboat Butte leases requested
that the leases be converted to “the form of lease now currently in use” —
that is, a lease issued under the IMLA. Thé request was presented to
the Joint Business Council of the Shoshone and Arapaho Tribes
(Council) at their May 7, 1948 meeting. The Council voted unanimously
to approve the request, A97, and prepared a resolution requesting the
Department of the Interior's Commissioner of Indian Affairs to take the
necessary steps “to convertA the two said leases so as to continue such
leases in effect so long as oil and gas are produced in paying Quantities.”
A98. The leasés were prepared, and were signed by the two Council
chairmen on February 11, 1949.

In January 1949, the Council was again presented with a request,
this fime from the holder of.the five Maverick Springs leases, to convert
five 1916 Act leases to IMLA leases. Once again, all Council members
present voted to approve the request. A109. Council member Robert
Harris, the Chairman of the Shoshone Business Council, spoke about
thé importance of the Tribes being the lessors. Hé had been personally

involved in advocating the Tribes’ interests in the disputes in the 1930s
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concerning the Maverick Spring leases, and felt that the Tribes at that
time had “no voice” because they were not the lessors. Id. He urged
that the “Tribes could get these out from under the old leases and
become the lessors themselves.” Id.

The Council accordingly passed a resolution resolving “that new
leases be prepared in favor of the Husky Refining Company, covering
the restored tribal lands described in the said éontracts on the curr_enf
tribal lease form, as provided for in the Act of May 11, 1938.” Four of
the five leases were executed by the Tribes on August 10, 1949. Al116,
121, 126, 131. The fifth was executed by the Tribes on July 21, 1950.
A136.

The United States and the Tribes vigorously disagree on what
took place at those two Council meetings. The Tribes allege that the
government agent, Mr. Wéller, “concealed and misrepresented material
facts” about the terms of the leases, the 1916 Act, aﬁd the IMLA.4 The
United States categox:'ically denies that allegation. Fortunately, the
Council meetings were transcribed, and the transcripts speak for

themselves, as do the statutes and leases that were discussed at the

4 See generally Tribes’ Br. at 10-13, 21-26.
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meetings. A9'4'-97, 107-109. A comparison of the transcripts with the
statutes and leases proves that the Tribes’ allegations of concealment
and misrepresentation are baseless.

F. In 1959, the Tribes’ counsel protested the renewal of 1916 Act

leases and recommended that all future leasing be conformed to
the IMLA

Although the seven leases at issue in this case were protected by
the provisions of the IMLA requiring production as a condition of
contihuation, many other leases, to the Tribes’ consternation, were not.
In 1959, the Tribes’ attorney, Marvin Sonosky, wrote to the Secretary of
the Interior to protest the renewal of other leases issued under the 1916
Act and to demand that in the future, the Secretary, to the extent
possible, conform 1916 Act leases‘to the terms of the IMLA. Mr.
Sonosky argued that “[l]eases issued under the 1916 Act are not good
contracts for the Tribes,” A141. He explained that “ [t]he 1916 Act was
among the first statutes authorizing oil and gas leasing of Indian lands.
Subéequent experience has indicated the wisdbm of shorter primary
terms with extensions contingént upon the production of oil and gas in
paying quantities. Thus, the policy of Congress and of the Department

is expressed in the [IMLA], which requires that oil and gas leases be
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executed By the Tribes and provides for terms ‘not to exceed ten years’
without extension except by production.” A142. On behalf of the
Tribes, Mr. Senosky argued that the Department of the Interior “should
bring the 1916 Act leases within the policy governing all other Indian'
oil and gas leases” — that is, the IMLA. A143.

Reflecting the séme view, a 1959 Joint Memorandum from the
Tribes’ attorneys to the Shoshone and Arapaho Business Councils
recommended that the Tribes seek legislation to amend then-existing
law “to do away with future leasing under the 1916 Act and to conform
all future leasing to the Indian Leasing Act of 1938.” SA 11. The
memorandum from the tribal attorneys noted that “[t]he Joint Business
- Council has authorized the attorneys to take steps to accomplish these

:two objectives, and we have moved on the matter.” Id.

G. The Tribes brought suit in 1979
In 1979, the Eastern Shoshone Tribe and the Northern Arapaho

Tribe filed separate lawsuits in the United States Claims Court,
alleging that the United States mismanaged the Tribes’ trust assets
and trust funds. The two suits were consolidated, and divided into

distinct phases. Claims pertaining to sand and gravel c-omprised one
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phase, and were resolved by settlement in 2002. Oil and Gas Phase
One addressed the underpayment of oil and gas royalties in the six
years prior to the filing of suit, and was settled in 2004. Oil and Gas
Phase Two includes claims f(_)r the underpayment of royalties prior to
1973, as well as several associated issues. The parties settled most of
thelissues in Oil and Gas Phase Two in 2009, but they were unable to
reach agreement concerning Claim II — the one giving rise to the

jurisdictional question presently before this Court.

H. In Claim Il, the Tribes allege that the 1916 Act leases should not
have been terminated, and that they are owed the additional
royalties they could have received if the 1916 Act leases had
remained in effect.

Claim II was not stated in the Tribes’ original complaints.
However, in 2006, in response to a court order requiring them to
1dentify their Oil and Gas Phase Two claims with greater specificity, the
Tribes for the first time clearly articulated Claim II. They asserted that
seven 1916 Act leases had been wrongfully terminated and replaced
with IMLA leases, and that “[t]hese convérsions were illegal, costing the
Tribes the difference in royalty that they could have obtained if these

leases had remained 1916 Act leases.” Dk. 20 p. 11.
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It is important to note what Claim II does not allege. It does not
allege that the Tribes failed to receive the royalties owed under the
IMLA leases, nor does it allege that the IMLA leases should have
cbntained terms more favorable to the Tribes. It also does not allege
that the IMLA leases are void or that the lessees were in trespass. The
Tribes’ claim is simply and solely that the 1916 Act 1easés should have
been renewed instead of terminated; and that the Tribes are oWed the
_differenqe betweeh the royalties they actually received under the IMLA
leases, and the royalties they imagine they would have received had the

1916 Act leases remained in effect.

1. The CFC dismissed Claim Il for lack of jurisdiction

‘In September 2009, the Unitéd States moved for judgment on the
pleadings, arguing that Claim II is barred by 25 U.S.C. § 2501. Thé
United States pointed out that the lease conversions occurred, with the
Tribes’ actual knowledge and participation, in 1948 and 1949, well more
thaﬁ six years prior to the filing of the Tribes’ suit.

The Tribes responded that accrual of their claim was deferred,
because (they alleged) the United States misled them and concealed its

actions with the result that they were unaware of their claims. The
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Tribes further contended that their claim falls within a piovision of the
Interior Appropriations Act that defers the accrual of any claim for
losses to or mismanagement of Indian trust funds until an accounting,
from which the beheficiary can determine.whether there has been a
loss, has been provided. Finally, the Tribes argued for the first time
that the IMLA leases were void and that the lessees were trespassers,
continuing Ainto the six-year limitations period, who ther United States
‘had failed to evict, in violation of fiduciary duty.

The CFC found that Claim II was time-barred. The court rejected
the Tribes’ allegation that their alleged injury was “inherently
ﬁnknowable” be;:ause, in addition to their actual knowledge of the
conversions, the Tribes demohstrated actual knowledge of the
differences between 1916 Act and IMLA leases in the 1959 Sonosky
letter. The court declined to find whether or not there had been
concealment or misreprésentation by the government, holding that,
even if there had been, the Tribes were on inquiry notice and had, “at
the very least . . . constructive knowledge of what they now characterize
as the illegal conversion of the leases.” Add. 11.

The CFC also found the accrual-tolling provision of the Interior

Appropriations Act inapplicable. Following this Court’s holding in an
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earlier appeal in this case, the CFC noted that the Interior
Appropriations Act provision applies only to claims for losses to or
mismanagement of trust funds, not to claims for mismanagement of
trust assets. The court observed that the Tribes were not alleging that
the United Stafes failed to collect the royalties owing under the existing
leases, but rather that the leases ought to have different terms than
they actually dé. That claim, the court found, alleged mismanagement
of trust assets vrather than of trust funds, and therefore was outside the
accrual-tolling statute’s ambit. Add. 12-14. |

Finally, the Court rejected thev Tribes’ allegation that the IMLA
leases were void and that the lessees were trespassers, finding that the
cases the Tribes cited “differ substantially from this case” and noting
that “the oil and gas operators who extracted minerals from the seven
parcels in this case were doing so under the authority of lease
agreements executed by the Tribes themselves.” Add. 14.

Accordingly, the CFC found that Claim IT was barred by 28
U.S.C. § 2501, and dismissed it. The Tribes filed an unopposed motion
to amend the judgment to clarify certain procedural details, and for
Rule 54(b) certification. The Court granted the motion, and this appeal

followed.
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SUMMARY OF ARGUMENT

Claim II alleges that the United States illegally terminated seven
1916 Act leases, and that the Tribes are owed the difference between
the royalties the Tribes believe those leases would have generated if
still in effect, and the royalties the Tribes actually received from the
IMLA leases that replaced-the 1916 Act leases. That claim accrued in
1949 and 1950, when the 1916 Act leases were terminated. The Tribes
had actual knowledge of those terminations at the time they occurred,-
so their chargeé of concealment and misinformation are irrelevant as
well as baseless. Their argument that they were unaware of the
differences between the two leasing statufes and the leases issued
under them is likewise irrelevant; it is well settled that ignorance of the
law is insufficient to defer accrual of a tribe’s claim.

The Tribes seek to invoke a provision of the Interior |
Appropriations Act that defers accrual of certain claims, but that
p}rovision’is in.applicable here. In an earlier appeal in this case, this
Court made clear.that the Interior Appropriations Act accrual-tolling
provision applies only. to claims for mismanagement of or losses to trust

funds, and does not apply to claims for mismanagement of trust assets.
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This Court specifically held that the accrual-tolling provision did defer
accrual of claims that the United States failed to collect royalties under
existing contracts because those were claims for losses of trust funds,
but that it did not defer accrual of claims that the contracts should have
had terms more favorable to the Tribes because those were claims for
mismanagement of a trust asset. Claim II falls squarely in the latter
category. It is a claim for mismanagement of a trust asset, and is
therefore outside the ambit of the Interior Appropriations Act accrual-
tolling provision.

Finally, the Tribes’ eleventh-hour attempt to assert new theories
for relief in this case should be rejected. Claim II does not allege that
the IMLA leases are void, or that the lessees were trespassers, or that
the United States had a duty to remove those supposed trespassers.
The Tribes’ continuing trespass argument, accordingly, has no place in
this appeal. It is, mofeover, meritless.

STANDARD OF REVIEW

This Court exercises de novo review over the question of whether
the Court of Federal Claims possesses jurisdiction over a claim. Navajo
Nation v. United States, __F.3d __, 2011 WL 62825, *4 (Fed. Cir. Jan.
10, 2011).
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ARGUMENT
I. Claim Il is Barred by 28 U.S.C. § 2501
Under 28 U.S.C. § 2501, every claim over which the CFC has

jurisdiction is “barred unless the petition thereon is filed within six
years after such claim first accrues.” That time-bar Serves the public
interest in that it “protects the government from having to defend suits
long after the events sued upon have occurred” and “puts an end to the
possibility of litigation after a reasonable time.” Hart v. United States,
910 F.2d 815, 818 (Fed. Cir. i990). Thaf policy is especially important
in cases like this bne, where thirty years of hindsight has changed the
Tribes’ perception of which le-asing statute provided the more
advantageous terms.

The limitations peridd in 28 U.S.C. § 2501 is jurisdictional and
cannot be waived. John R. Sand & Gravel Co. v. United States, 552
U,S. 130, 136-39 (2008). Indian claimants, despite their beneficiary
stéfus, are not entitled to a more lenient interpretation of the statute of
limitations; it is well settled that “statutes of limitations are to be
applied against the claims of Indian tribes in the same manner as

against any other litigant seeking legal redress or relief from the
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government.” Hopland Band of Pomo Indians v. United States, 855
F.2d 1573, 1576 (Fed. Cir. 1988).

As explained above, Claim II alleges that the United States
violated legal dﬁtiés in termiﬁating the 1916 Act leases. Thé 1916 Act
leases were terminated, and Claim II thus accrued, no later than when
the replacement IMLA leases were executed by the Tribes in 1949 and
1950. Claim II therefore accrued more than six years before the filing of
- the Tribes’ 1979 complaint, and accordingly is barred.

A. The Tribes had actual and contemporaneous knowledge of the
termination of the 1916 Act leases.

The Tribes allege that Claim II did not accrue at the time of the
lease conversions because the Tribes lacked actual or constructive
notice of Claim II until 1983. Tribes’ Br. at 20-21. That allegation is
demonstrably false. The record incontrovertibly shows that the Tribes
had actual knowledge of the facts material to Claim II at the time that
the lease conversioris occurred. |

A claim generally accrues “when all the events have occurred
which fix the alleged liability of the defendant and entitle the plaintiff |
to institute an action.” Hopland Band, 855 F.2d at 1577. However,

accrual of a claim can be deferred “where the government fraudulently
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or deliberately conceals material facts relevant to a plaint;iff S claim'so
that the plaintiff was unaware of their existence and could not have
discovered the basis of his claim.” Id. The Tribes allege that, due to
“misrepresentations and concealment” by the United States, they
neither knew nor could have known of their claims. Tribes’ Br. at 20.

We will show, infra, that the Tribes’ charge of misrepresentation
and concealment is completely baseless. More immediately relevant,
however, is the fact that_with or without any purported concealment or
misinformation by the United States, the Tribes had actual,
contemporaneous knowledge of the material facts giving rise to Claim
II. Fraud or concealment defer accrual of a claim only when they cause
a plaintiff to be unaware of the material facts of his claim. Id. Where,
ras here, the plaintiff had actual and contemporaneous knowledge of the
material facts, allegations of concealment are irrelevant.

In this case, it cannof reasonably be disputed that the Tribes
actually knew, at the time it happened, that the 1916 Act leases on the
seven disputed parcels were terminated and that IMLA leases were
1ssued in their stead. As explained above, the Council voted

- unanimously to approve the lease conversions. A97, A109. The Council
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passed resolutions specifically requesting the conversions. A98, A110.
The resolutions identified, by lease number, the specific 1916 Act leases
to be terminated and replaced by IMLA leases. Id. The Tribes then
signed the IMLA leases. A102, 106, 116, 121, 126, 131, 136.

The gravamen of Claim II is that the United States unlawfully
terminated the 1916 Act leases. The event fixing the United States’
alleged liability for Claim II, therefore, is the termination of the 1916
Act leases. Because the Tribes} actually knew, by 1950 at the latest,
that the 1916 Act leases had been terminaited, the question of what they
could have or should have known is irrelevant. They did know the
material facts of Claim II at the time they occurred, and Claim II is
therefore time-barred.

B. The Tribes’ alleged lack of knowledge of their legal rights does
not toll the statute of limitations

The Tribes admit that “[t]he Tribal Councils in 1.948 and 1949
were aware of the seven ‘conversions,” Tribes’ Br. at 20, but argue they
lacked knowledge of the basis of Claim II because they were “Unaware
of the illegality of the ‘conversions.” Tribes’ Br. at 17. The Tribes’
argument reflects a fundamental misunderstanding about the

requirements for deferring accrual of a claim. Deferral occurs only
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when a plaintiff is justifiably ignorant of the material facis comprising
his claim. Ignorance of the law does not defer accrual of a claim, even
for Indian plaintiffs. “It is settled,” this Court has held, “that 28
U.S.C. § 2501 is not tolled by the Indians’ ignorance of their legal
rights.” Menominee Tribe v. United States, 726 F.2d 718 (Fed. Cir.
1984) (emphasis in original). Accord Catawba Indian Tribe v. United
States, 982 F.2d 1564, 1572 (Fed. Cir. 1993) (rejecting accrual-tolling
where “all the relevant facts were‘known. It was the meaning of the
law that was misunderstood.”) (emphasis in original); Affiliated Ute'
Citizens of State of Utah, 199 Ct.Cl. 1004 (1972) (“The facts were all
available and an Indian group’s ignorance of its legal rights does not toll
the running of limitations.”)

The “facts” of which the Tribes claim to have been unaware are
the relevant provisions of the 1916 Act and the IMLA. The provisions of
a statute are obviously more appropriately classified as law than as
facts. Even if one did construe those statutory provisions as material
facts, however, they were certainly neither unknown nor unknowable to
the Tribes. The 1916 Act, which is oniy two paragraphs long, had been

in existence for over thirty years at the time of the lease conversions in
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this cése, and it applied solely to the Wind River Reservation. The
Tribes had every reason to be familiar with ifs terms, and the record
demonstrates that they wér_e. Similarly, IMLA is only two pages long,
had existed for a decade by the time of the lease conversions, and
governed all non-ceded and restored lands of the Wind River
Reseﬁation. If the Tribes were not familiar with its terms by 1948,
they could have and should have been. “Without doubt the Indians
were capable enough to seek advice, launch an inquiry, and discover
 through their agents the facts underlying their current claim. In short,
the facts were all available, and the running of limitations would not be
tolled as if they were unknowable.” Menominee Tribe v. United States,
726 F.2d at 721 (internal quotation marks omitted).

The material fact in Claim II is that the 1916 Act leases were
terminvated, and it is clear and indispﬁtable tlhat the Tribes were aware
of that fact. The provisions of the relevant sfatutes, and the purported
illegality of that termination are legal questions, and the Tribes’ alleged

lack of knowledge of the law has no effect on the accrual of Claim II.
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C. The United States did not mislead, misinform, or conceal
information from the Tribes

The Tribes allege that they were misled and misinformed in three
basic ways. First, they allege that the United States failed to inform
them that they would make more money under the 1916 Act leases.
Second, they allege that the United States failed to inform them that
conversion would be (allegedly) illegal. Third, they allege that the
United States failed to inform them that the replacement IMLA leases
were not competitively bid. Tribes’ Br. at 22-24. As will be shown
below, the United States never concealed knéwable information from
the Tribes, nor did it mislead or misinform the Tribes about anything.
Moreover, none of these allegations even pertain to the only material
fact that needed to be known in order for Claim II to accrue: that the
1916 Act leases were terminated. The Tribes’ allegations of
malfeasance are therefore not only meritless, but are irrelevant to the
timeliness of Claim II.

1. Mr. Waller’s explanation of the differences between 1916 Act
leases and IMLA leases was true, correct, and appropriate

There can be no reasonable dispute that, when the Council asked
the government agent, Mr. Waller, to describe the differences between

1916 Act leases and IMLA leases, the answers he gave were true and
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correct. His answers also appropriateiy identified the relevant
differences between the two types of leases, given what was known at
the time.- At the May 7, 1948 meeting concerning the Steamboat Butte
leases, for example, Mr. Waller explained that

Now, what this request involves is that back in 1937 and
1938, the lands up in the Steamboat Butte Field were open.
ceded lands. Since then they have been restored to full
tribal ownership. Regulations governing the leasing of the
old ceded land provided that the leases therefor be issued for
a term of 20 years and gave the lessee the preferential right
to renew such leases for additional terms of 10 years, upon
certain terms and conditions. Since the issuance of these
two ceded leases, British-American [the lessee] obtained
other leases in Steamboat Butte Field. These subsequent
leases are under existing regulations and issued for a
definite term of 10 years and continue in effect so long as oil
and/or gas are produced in paying quantities.

A96. A comparison between Mr. Waller’s statement and the two
statutes he is summarizing, S.Add. 1-4, proves that Mr. Waller’s
statement was entirely accurate. Mr. Waller went on to explain that

One difference between the old ceded lease and the present
lease is that the ceded leasing was done directly with the
companies by the Secretary of the Interior, and the Tribes
had very little voice in it. The present leases are approved
and signed by the Tribes. British-American is asking for
your consideration to convert these two ceded leases into
new leases under the existing regulations. It will be a lease
between the o1l company and the two Tribes.
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Id. Once again, the transcript disproves the allegation of
misinformation. What Mr. Waller sfated 1s indisputably true.

The Tribes argue that this true statement was “misleading”
. because they now take the position that having the Tribes as necessary
parties to the lease is “a distinction without a difference.” Tribes’ Br. at -
12. They had a very different view at the time, however, see A109
(statement of Shoshone Busines-s Councﬂ Chairman Robert Harris), “and
the Supreme Court has likewise recognize(i that, by making Tribes
parties to mineral leases on their laﬁd, the IMLA “aimed to foster tribal
self-determination by giving Indians a greater say in the use and
disposition of the resources found on Indian lands.” United States v.
Navajo Nation, 537 U.S. at 494 (internal quotat;ion dmitted). It was
certainly not misleading of Mr. Waller to state that the Tribes had
“little voice” in the 1916 Act leases or that new leases under the IMLA
would be “between the oil company and the two Tribes.” A96.

In the January 1949 meeting where the Maverick Springs leases
were discussed, Mr. Waller again explained the basic provisions of 1916
Act and IMLA leases. This time, he was asked whether there was “any

advantage in this transfer” for the lessee. He responded
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That is debatable. . . . The only two real differences in the
two leases is that the ceded form of lease is a lease between
the oil company and the Secretary of the Interior, and the
lease was made for a limited term, with the right of renewal.
The present lease form on tribal land is between the Tribes
and the oil company, and runs for ten years and as long
thereafter as oil and gas are produced. It has the same rent
and same rate of royalty.

A109. The United States stands by this statement as an accurate and
reasonable summary of the differences between the two types of leases.
| The Tribes, on the other hand, contend that this very statement
contains a “wealth of misinformation, misrepresenting and omitting
critical information, all of which served to conceal the claim from the
Tribes.” Tribes; Br. at 23. They highlight the statement that the leases
have the same rent and the same rate of royalty, charging that it
“[m]ost egregiously . . . affirmatively misinformed the Tribes ....” Id.
at 22.

The leases are in the record, and it is simple to verify whether or
not Mr. Waller’s misinformed the Tribes about their terms. The 1916
Act leases provided for a rental payment of $1.25 per acre annually, and
av royalty of 12%% of the value of all oil, gas, and other hydrocarbons
| produced. A36, A47, A58, A69, A80. The IMLA leases that replaced

those leases provided for a rental payment of $1.25 per acre annually,
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and a royalty of 12%% of the value of all oil, gas, and other
hydrocarbons produced. A113, A119, A123, A129, A134. Mr. Waller's
statement was true.

The Tribes’ real complaint is that Mr. Waller did not inform them
that “[i]n fact, economic returns from ‘converted’ and ‘unconverted’
leases would be very different in renewal periods.” Tribes’ Br. at 23.
Mr. Waller cou.ld not have known that at the time, Ihowever, and it is

not “concealment” to fail to predict future economic returns.

2. It is only with the benefit of hindsight that the “terms and
conditions” provision of the 1916 Act appears significant.

The Tribes’ fundamental complaint about Mr. Waller’s summary
of the leases’ terms is that he did not highlight the prqvision of the 1916
Act providing that oil and gés leases were to be renewed “upon such
reasonable terms and conditions as may be prescribed by the Secretary
of the Interior.” S.Add. 2. With the benefit of hindsight, we now know
that, starting in the late 1960s and 1970s, that provision was the means
by which royalty rates were increased on some 1916 Act leases that
came up for renewal at that time. (It was also, in éubsequent decades,
the means by which royalty rates were decreased on some -1916 Act

leases on renewal). See, e.g., SA 30, 33. Mr. Waller, they charge, failed
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to inform them that they would be giving up that-possibility if the 1916
Act leases were terminated. |

This was not, as the Tribes contend, egregious concealment; it was
the ordinary human inability to predict what may turn out to be
important in the future. At the time, the “tei‘ms and conditions”
provision appeared to be standard boilerplate, and neither Mr. Waller,
the Tribes, nor anyone else foresaw the advantages it would have
decades in the future, under changed conditions._

3. The Tribes’ own highly expert attorneys also failed to predict
the future advantages of the “terms and conditions” language
in the 1916 Act. ' :

The strongest proof that Mr.. Waller acted reasonably in failing to
perce.iv.e and explain the potential advantages of the “terms and
conditions” language is that the Tribes’ own attorneys did the samé
thing, even a decade later. The Shoshone Tribe’s attorney, Marvin
Sonosky, wrote on the 'Tribes’ behalf to the Department of the Interior,
protesting the renewal of 1916 Act leases and demanding that the
leases, to the extent possible, be conformed to the IMLA. A143. Like
Mr. Waller, Mr. So'r'losky focused on the IMLA’s requirement that leases

~ be productive in order to be renewed, A141-142, and the ability under
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the IMLA of the Tribes to grant or withhold consent to the issuance and
renewal of leases. A143-144. Those were the provisions that seemed
relevaht and significant ét that time. Like Mr. Waller, Mr. Sonosky
never mentioned the poésibility of raising royalty rates under the
“terms and conditions” language of the 1916 Act, simply because that

, waé not, at the time, a relevant or foreseeahle possibility.

Even more cbmpelling 1s the Joint Memorandum, from Mr.
Sonosky and the Arapaho Tribe’s attornéy, Glen Wilkinson, to the
Council, recommending that the Tribes seek legislation “to do away |
Wit}h future leasing under the 1916 Act and to chnform all future leasing
to the Indian Leasing Act of 1938.”. SA 11. In their recommendation,
the Tribal attorneys discussed the problem of non;productive leasés
being renewed under thev 1916 Act,.SA 10, and their desire to prevent
renewal of leases without the Tribes’ consent, SA 11. In other words,
the Tribal attorneys highlighted the same differences between the iaws
that Mr. Waller did, because those were the differences thaf were
significant at that time. The Tribal attorneys never mentioned that, in
seeking legislation to abolish future leasing under the 1916 Act leases

and to conform all future leasing to the IMLA, the Tribes would be
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giving up the possibility of raising royalty. rates upon renewal under the
“terms and conditions” language of the 1916 Act — probably because the
possibility never occurred to them, nor to anyone else at that time. SA
11.

We think the Tribes will agree that Mr. Sonosky was a
preeminent expert in Indian law and that he faithfully represented the
interests of the Tribes. But even he did not foresee that the Secretary’s
ability to impose “‘terms and conditions” upon renewal of 1916 Act
leases might be used one day to benefit the Tribes by imposing royalty
rate increases. If even Mr. Sonosky, in 1959, could not foresee that
possibility, then certainly Mr. Waller cannot be faulted for failing to
foresee the sarﬁe thing' a decade earlier.

4. Conversion was not illegal, and even if it were, that would not
toll the statute of limitations

The Tribes allege that they were misled and misinformed by the
United States that the conversions were legal, thus preventing them
from discovering their claims. There are several reasons why this
argument fails to support deferring accrual of their claim. First, the
- allegation that they were misled about the legality of the conversions is

merely another way of saying they did not know the law, and it is well
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settled that “that 28 U.S.C. § 2501 is not tolled by the Indians’
ignorance of their legal rights.” Menominee Tribe, 726 F.2d at 720-21
(emphasis in original). For that reason alone, this Court should reject
the Tribes’ argument tﬁat the government’s supposed concealment of
the purported illegality of the conversion defers accrual of their claim.

To accept the Tribes’ position that accrual of a claim is deferred by
their alleged lack of knowledge of the alleged illegality of the
gdvernment’s acts, this Court would have to choose one of two
untenable céurses. Either thisACourt would have to decide that a mere
allegation of illegality is sufficient to defer accrual of a claim — in which
case 28 U.S.C.P§ 2501 would effectively be nullified — or this Court
would have to evaluate the allegation of illegalify, énd thus decide the
- merits of the case, in order to determine whether jurisdiction exists.
This Couri; should reject the Tribes’ argument.

In the event this Court does decide to proceed to this merits issue,
the Tribes’ allegation of illegality. should be rejected. The conversion, so
far as it 1s relevant to this case, was not illegal.

It is necessary first to be clear about what “conversion” means.

Throughout their brief, the Tribes place the word in quotation marks
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every time they use it, never explaining what they mean. The United
States submits that conversion, in this case, refers to two distinct
actions: the termination of seven 1916 Act leases between the
Secretary of the Interior and the lessees; and the creation and approval
of seven IMLA leases between the Tribes and the lessees for the same
parcels.

The first action, termination of the 1916 Act leases, clearly was
legally permissible. Those leases were bétween the Secretary of the
Interior and the lessees, and nbthing in the 1916 Act, or any other
authoﬁty of which We are aware, prevents the parties from terminating
those contracts by mutual consent. The .Tribes have never produced
any authdrity indicating that it is illegal for the Secretary and lessee to
terminate a 1916 Act lease.

The Tribes have already admitted, as they must, that once ceded
lands were restored to the Wind River Reservation, they were eligible
for‘leasing under the IMLA. Tribes’ Br. at 10. It is undisputed that the
seven parcels at issue in this case were all restored to the reservation
before the IMLA leases were issued. It was not, therefore, illegal to

lease those parcels under the IMLA. The United States does
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acknowledge a procedural error — a harmless, legally irrelevant error of
which the Tribes were aware at the time — in the issuance of the leases,
and we éxplaih below why that does not matter. But putting that issue
to one side for the moment, there is no basis for the Tribes to argue that
it was illegal to issue IMLA leases on the seven parcels at issue 'in this
case.

At any rate, the first step of conversion — termination of the 1916
- Act leases — is the only part that is relevant to Claim II. The Tribes’
stated claim is that the 1916 Act leases should have been renewed
instead of terminated, and that they are owed the royalties they would
~ have received had those leases remained in effe-ct. SA 20-21. Under |
that theory, the legality of validity of the IMLA leases is a moot point;
legal or not, they should never have existed, because the 1916 Act
leases on the same parcels should never have ceased to exist.5 Because

no illegal action happened that is germane to the Tribes’ claim, the

5 The existence of the IMLA leases is relevant to the Tribes’ claimed
damages because the Tribes acknowledge that the amounts that they
actually received under the IMLA leases would have to be deducted
from thé amounts they believe they would have received if the 1916 Act
leases had remained in effect. But the legal validity of the IMLA leases-
is irrelevant to both the existence of Claim II and the amount of alleged
damages; all that matters is what amounts were paid. '
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Tribes’ novel argument that the alleged illegality of an action will defer
accrual of a claim, even if accepted, has no application here.

5. The lack of competitive bidding is irrelevant to Claim II, and at
any rate was harmless and the Tribes were aware of it.

The Tribes claim that they lacked notice of Claim II because the
government did not inform them that the IMLA leases were not
competitively bid. Although it appears to be true that the replacement
leases were not competitively bid, that procedural defect in issuing the
IMLA leases has no beéring on Claim' IT, which asserts that the 1916
Act leases should have remained in effect. Moreover, the error wés
harmless, and the Tribes were aware of it at the time.

a) Claim Il is about the terniination of the 1916 Act leases, not
the propriety of the IMLA leases

The Tribes’ argument that they were unaware of Claim II because
the United States did not inform them of the lack of competitive bidding
on the IMLA leases is a non secjuitur. Claim II is based solely on the
Tribes’ claim that the 19416 Act leases were wrongfully terminate.d. SA
20-21. Under the Tribés’ theory, the issuance of IMLA leases on those
seven parcels, with or without competitivé bidding, was improper

because the 1916 Act leases should never have been terminated.
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Procedural irregularities in the issuance of the IMLA leases are simply
irrelevant to Claim II.

The Tribes could have filed a claim alleging that the United States
violated a legal duty in failing to submit the replacement leases for
competitive bidding, but they have never done so. Claim II is the Aonly
claim before this Court, and the competitive bidding issue is irrelevant
to it.

b) The lack of competitive bidding was harmless

As noted above, the Tribes have never filed a claim based on the
lack of competitive bidding on the IMLA leases. A likely reason for that
choice is that such a claim would have no associated damages. There is
no evidence, and the Tribes have never claimed, that the leases would
have fetched a higher return if they Had been competitively bid. In fact,
fhe Tribes’ own evidence shows that the opposite ié true. As even the
Tribes’ expert witness acknowledged, at the ﬁme that these leases were
entered into, and indeed for twenty years thereafter, there was no
difference at all between the royalties or rents on the actual IMLA
leases and the royalties or rents that theoretically could have been

imposed by the Secretary on the 1916 Act leases. SA 24. Clearly, then,
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the IMLA leases were issued at appropriate market royalty and rental
rates, meaning the procedural error of issuing the leases to the prior
lessees without competitive bidding was harmless.

c) The Tribes were aware that the IMLA leases were iséued to
the pre-existing lessees without competitive bidding

 Significantly, the Tribes never claim to have been unaware that
the leases were not competitively bid; they are careful only to state that
the United States did not specifically inform them of it. Tribes’ Br. at
11-12, 14, 17, 24. In féct, an examination of the record reveals that the
Tribes were, or should have been, aware that the leases were simply
issued to the holders of the terminated 1916 Act leases. That is, in fact,
what the Tribes voted to do, and what the resolutions they passed
requested.

At the January 1949 meeting of the Council, at which the
conversion of the five Maverick Springs leases was approved, the
government agent, Mr. Waller, clearly and accurately represented that
the existing lessee, Husky Refining Company, was requesting the
Council’s approval to “have converted five of the old ceded oil and gas
leases into this new form of tribal lease.” A108. Mr. Waller clearly

’ stated that “if you approve this proposal, you will be the lessors. It will
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be a lease between the Tribes and the Husky Refining Company.”

A109. A Council member moved to “approve the request of the Husky
Oil Company,” which the Council unanimously did. Id. Tribal
Resolution No. 153 accordingly “resolved . . . that new leases be
prepared in favor of the Husky Refining -Company, covering the restored
tribal lands described in the said contracts on the current tribal lease
form, as provided for in the [IMLA].” It seems clear that the Tribes
knew that the leases were going to be issued to the Husky Refining
Company, rather than put out for competitive bids.

Likewise, at the May 7, 1948 meeting of the Council, Mr. Waller
clearly and accurately represented that the lessee “is asking for your
consideration to convert these two ceded leases into new leases under
the existing regulations. It will be a lease between the oil company and
the two Tribes.” A96. After the Council voted to approve the request,
Mr. Waller stated “This will mean that I will have to write new leases
for British-American and present them to the Council Chairmen for
. signature.” A97.

The Tribes note that one Council memb_er, Mr. Harris, mused that

the new leases could be put up for bids, and they argue that this shows
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that the Council was “left with the impression that public auction would
- occur.” Tribes’ Br. at 12. The Tribes’ reading of the transcript,
however, is selective. Not only does the Tribes’ argument ignore Mr.
Waller'’s clear statement that the leases would be issued to British-
"American; more importantly, they ignore what the Council actually
voted to do. The Resolution adopted by the Council specifically states
that “the British-American Oil Producing Company, lessees of ceded
and tribal oil and gas leases . .. presented its written request to the
Joint Business Council to convert its ceded lease[s] . . . to the leasing
terms as brovided in [the IMLA],” and the Council “RESOLVEJS]. .. to
convert the two said leases so as to continue such leases in effect so long
as oil and gas are produced in paying quantities.” The Tribes clearly
understood and intended that they were changing only the form of
lease, not the lessee.
Finally, the Tribes actually executed all these leases, which
should have put them on notice that they all went to the same lessees.
Accrual of the Tribes’ claim is not deferred by the government’s

purported failure to inform the Tribes of a fact of which they were
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already aware — particularly a fact with no legal relevance to the Tribes’
claim.

D. Accrual of Claim Il was not deferred by market conditions

The Tribes’ final argument in support of deferred accrual is that
they could not have been aware of their claim within six years after the
conversions because they did not suffer actual monetary damages until
decades later, and the full extent of those damages was not known for
even longer. According to the Tribes’ expert witness, the hypothetical
returns that would have been received from the 1916 Act leases, had
they remained in effect, did not begin to diverge from the actual returns
| from the actual IMLA leases until 1968.6 SA 24-26. In the Tribes’
apparent view, their claim could not accrue untili the different leases
actually‘ produced different returns.

The Tribes’ position has been “soundly rejected” by this Court.
Navajo Nation v. United States, F.Sd _, 2011 WL 62825, *8 (Jan. 10,
2011). Itis well-established that the “proper focus, for statute of

limitations purposes, is upon the time of the defendant’s acts, not upon

6 Even if accruél were deferred by market conditions, which it is not,
1968 is still more than six years before the filing of the complaint in
1979.
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the time at which the consequencés of fhe acts became most painful.”
Fallini v. United States, 56 F.3d 1378, 1383 (Fed. Cir. 1995), quoting
Delaware State Collegé v. Ricks, 449 U.S. 250, 258 (1980) (internal
quotation mark'siomitted, emphasis in original). The relevant acts by
the United States were the termination of the seven 1916 Act leases,
- which occurred, with the Tribes’ actual knowlédge, 1in 1949 and 1950 at
the latest. As of that date, the Tribes 1ost the opportunity to benefit
from increased foyalties upon rénewal of the leases. That lost
opportunity was the “damage” they incurréd, and they could have, had
they chosen, brought suit over the government’s termination of the 1916
Act leases at any time within six years after the terminations occurred.
But the Tribes were not entitled to wait decades, until market
conditions caused the lost opportunity to become painful, to file suit.
The Tribes argue that “a claim does not accrue until the claimant
.‘ has suffered damages,” Tribes’ Br. at 210, 28, citing three cases, one of
which is the decision under review. All three of those cases rely solely
on one source for that proposition: the Court of Claimé’ 1964 decision in

Terteling v. United States, 334 F.2d 250, which in turn relies entirely on
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an interpretation of United States v. Dickinson, 331 U.S. 745 (1947),
that has been refaeatedly and unambiguously disavowed by this Court.

In Terteling, the Court of Claims found that a cause of action did
not accrue until the plaintiff “could determine the total amount” of |
damages. 334 F.2d at 254. The Terteling court reasoned that the
Supreme Court’s decision in Dickins’oﬁ “teaches us that these
contractors had the right to wait until their full obligations were
ascertainable before bringing suit therefor. This they did, and in our
opinion the instant suit was timely filed.” Id. at. 255.

This Court has squarely rejected that broad reading of Dickinson.
In Boling v. United States, 220 F.3d 1365, 1371 (Fed. Cir. 2000), for
example, this Court stated that “[t]he contention that Dickinson stands
for the proposition that tﬁe filing of a lawsuit can be postponed until the
full extent of the damage is known has been soundly rejected.” See also
Fallini, 56 F.3d atA 1382 (“it is not necessary that the damages from the
alleged taking be complete and fully calculable before the cause of
action accrues”); Navajo Nation, 2011 WL 62825 *8. Clearly, this Court

has rejected the reasoning on which Terteling relied, and therefore
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Terteling and its progeny7 are no longer good law on the relationship
between damages and the accrual of a cause of action. The law of this
Circuit is clear: a claim accrues “when all the events have occurred
which fix the alleged liability of the government and entitle the plaintiff
to institute an action,” Ndvajo Nation, 2011 WL 62825 at *5 (brackets
omitted), not decades later when a plaintiff begins to find the

consequences of those actions painful. Id. at *8.

7 The Tribes cite the decision below, Add.7, as well as Rosebud Sioux
Tribe v. United States, 75 Fed. Cl. 15 (2007), in support of the
proposition that a claim does not accrue until the claimant suffers
damages. The decision below simply cites Rosebud Sioux, and Rosebud
Stoux simply cites Terteling for that assertion. Neither decision
provides further reasoning or authority, and thus carry no more
persuasive value than Terteling itself. The Tribes also cite this Court’s
decision in Alder Terrace, Inc. v. United States, 161 F.3d 1372, 1377,
(Fed. Cir. 1998), which quotes that Terteling dicta in passing, but also
notes, in the same sentence, that “it is not necessary for purposes of
claim accrual that the claimant be able to calculate the precise, final
quantum of damages.” The Alder Terrace Court held that the plaintiff's
claim accrued when the law first restricted the plaintiff's rights, not
when that restriction became apparent to him, noting that “[a]ll
litigants are, of course, charged with knowledge of the United States

~ Statutes at Large.” Alder Terrace thus offers no support for the Tribes’
position.
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Il. Accrual of Claim Il is not deferred by the Interior Appropriations
Act

A. V_The Interior Appropriations Act defers accrual of cIaimé for
- losses to or mismanagement of trust funds, not claims for
mismanagement of trust assets

In a series of Appropriations Acts for the Department of the
Interior (“Appropriations Act”), Congress has provided that “the statute
of limitations shall not commence to run on any claim . . . concerning
losses to or mismanagement of trust funds, until the affe‘cted tribe or
individual Indian has been furnished with‘an accounting of such funds
ffom which the beneficiary can determine whether there has beeh a
ldss.” See, e.g., Pub. L. No. 111-88, 123 Stat. 2904, 2922 (2009).

Inan eérlier appeal in. this case, this Céurt had occasion to define
the scope of that provision.8 Shoshone Indian Tribe v. United States,
364 F.3d 1339 (Fed. Cir. 2004) (Shoshone II). The CFC had held that
the Appropriations Act deferred the accrual of the Tribes’ claim that the
United States had failed to obtain appropriate lease terms on the

Tribes’ sand and gravel assets. The United States appealed, arguing

8 This Court construed the provision in an earlier Appropriations Act,
but the language is identical.
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that the Appropriations Act provision applied only to claims for
mismanagement of or losses to trust funds already collected.

This Court rejected.'both positions, finding the government’s
position too narrow and the CFC’s reading “overly expansive.” Noting
that waivers of sovereign immunity are to be construed strictly in favor
of the sovereign, 364 F.3d at 1346, this Court reasoned that the “Act
_covers claims concerning ‘losses to . . . trust funds’rather than losses to
mineral trust assets. While it is true that a failure to obtain a
maximum benefit from a minéral asset is an example of an action that
will result in a loss to the trust, the Act’s language does nbt on its face
apply to claims involving trust assets.” Id. at 1350 (emphasis in
original).

Following those principles, this Court held that “We limit . . . the
claims that may be brought té those relating to (1) the Government’sr
mismanagement of tribal trust funds after their collection and (2) losses
to the trust resulting from the Government’s failure to timely collect
amounts due and owing to the Tribes under its sand and gravel
contracts.” Id. at 1342. The Tribes’ claims that its sand and gravel

contracts should have had more favorable terms than they did,
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however, were claims for mismanagement of a trust asset, and were
thus outside the ambit of the Act’s deferral of claim accrual. Id. at
1350.

B. Claim Il alleges mismanagement of a trust asset

Cla-im II falls squarely within the category of claims that this
'Court held were outside the scope of the Api)ropriations Act. In Claim
II, the Tribes claim that they are owed the royalty rates that
theoretically could have been imposed if the 1916 Act leases had
remained iﬁ effect. They are not claiming that the United States did
not collect the royalties actually due and owing under the IMLA leases
vthat were actually in effect. In short, they argue these parcels should
have had different, better leases. That is not a claim for
mismanagement of trust funds, or losses to trust funds, as this Court
defined those terms in Shoshone II. It is instead a claim that the
United States has mismanaged a trust asset by not placing it under the
‘most pfofitable form of lease. J

VThe Tribes attempt to expand this Court’s decision in Shoshone IT
by misreading it, contending that this Court held that the Interior

Appropriations Act defers accrual of claims “where the Government
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failed td collect money required under leases, as well as the regulations

" and statutes under which they are governed. Shoshone II, 364 F.3d
1350.” Tribes’ Br. at 34 (emphasis added). The highlighted language,
however, appe'ars only in the Tribes’ brief, not in this Court’s decision,
and is inconsistent with this Court’s holding. Under the Tribes’ edited
version of Shoshone I1, so long as a plaintiff cites some statutory or

- regulatory source for its claim that the lease should have had better
terms, the plaintiff's claim is one for'misman‘agement of trust funds
rather than mismanagement of a trust asset. The Tribes interpretation
of Shoshone II, however, cannot be reconciled with either tlhe 'opinion or
the holding .of that case. Indeed, in the very claim that this Court found
time-barred in that case, the Tribes had alleged that the United States -
breachéd a statutory duty undér the IMLA in failing to obtain bétter
lease terms. Invocation of a stat‘ute does not convert a time-barred
claim for mismanagement of a trust asset into a timely.claim for losses
to trust funds.

C. Where, as here, an accounting would make no difference, the
Appropriations Act claim deferral provision does not apply

The Interior Appropriations Act claim deferral provision is, by its

~express terms, limited to claims in which the beneficiary can determine,
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from an accounting of trust funds, whether there has been a loss. In
this case, as the ‘CFC found, an accounting would have been
“particularly unhelpful” because “the basis for plaintiffs’ argument [is]
that defendant failed to collect royalties under 1916 Act leases that |
were not actually in place . . . If is difficult to envision an accounting
under a contraét that was not in effect.” Add. '14.

The Tribes argue that an accounting would have revealed their
claim, if the accounting also set forth “the 1916 Act origin of the 1938
~ Act leases.” Tribes’ Br. at 35. An accounting, however, does not provide
information about past, expired leases; rather, it shows “what [the
trustee] has received, What he has expendéd, what gains have aécrued,
and what losses have resulted.” Shoshone II, 364 F.3d at 1351. The
Tribes’ argument-. amounts to saying that an accounting would have
revealed the claim, if it were more than just an accounting. The Tribes
have alleged the mismanagement of a tribal asset, and as fhis Court
has noted, “[a]n accounting alone will. not reveal the mismanagement of
tribal assefs.” Id.

Statutes that defer accrual of a claim against the United States

are waivers of sovereign immunity, and as such must be strictly
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construed in favor of the sovereign. Shosﬂone IT, 364 F.3d at 1346. To
apply the Appropriations Act accrual-tolling provision to a claim that
would not have been revealed by an accounting would be to broadly
expand, rather than to narrowly construe, the scope of a waiver of
sovereign immunity.

lil. The Tribes have not pled a claim for continuing trespass, and even
if they had, such a claim would lack merit.

A. Claim ll- does not allege a trespass claim.

The Tribes allege that they have a claim against the United States |
for breaching a ﬂduciafy duty to remove trespassers from the Wind
River Reservation. Specifically, fhe Tribes argue that the IMLA leases
were void; that the lessees were trespassers; and that the United States
had a trust duty to remove those putative trespassers. Tribes’ Br. at 36,
40, 41. None of the Tribes’ contentions is correct, but more importantly,
none of them falls Withi'n the scope of Claim II, and they are therefore
beyohd the scope of the issues before this Court.

In 2005, twenty-six yeérs after the Tribes filed their complaints,
the CFC ordered the Tribes to file a statement identifying the issues to
be resolved iﬁ Phase Two. The CFC directed the Tribes to include in

their statement “the types of damages claimed, the legal theories
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supporting recovery, and the time frames for which recovery is

sought. . . This statement shall also identify any discrete claims from
the pre-1973 time pefiod falling outside conventional Oil and Gas Phase
TWo claims for improper collection bf royalties or improper

accounting . ...” SA 13-14.

In compliance with that oi‘der, the Tribes filed their Statement
Identifying Oil and Gas Phase Two Issues, SA 1.6-21, identifying eleven
cléims, all but one of which have since been resolved. The remaining
claim is Claim II, “Failure to Collect Amounts Due Under 1916 Act
Leases by Illégal Conversion to 1938 Act Leases.” SA 18. Claim I, as
' set forth by the Tribes, states as follows: “The Secretary, however, at
the request of several oil companies, converted [seven] 1916 Act leases
to 1938 Act leases, unlawfully freezing the royalty rate at
12.5% . .. These éonversions Were illegal, costing the Tribes the
difference in royalty that they could have obtained if these leases had
remained 1916 Act leases.” SA 20-21. :

Claim II does not allege that the IMLA leases were void; it does
not allege that the lessees were in trespass; and most importantly it

does not allege any duty in the United States to remove those supposed
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trespassers. The Tribes’ new argument is wholly outside the scope of
Claim II, ahd is therefore not within the scope of the issues that were
before the ACFC, and 1s not within the scope of the issues before this
Court.

'The first time the Tribes even mentioned the theory that the
lessees were continuous trespassers was on October 29, 2009 — shortly
éfter the tlﬁrty year anniversary of the filing of their complaints — in
response to the United States’ motion for judgment on the pleadings.
The Tribes had over twenty-six years to formulate their Phase Two
claims, and an alleged failure to remove continuing trespassers was not
among them. They should not be pei‘mitted to advance new theories for
recovery at this late stage in the proceedings, and this Court should
rde'cline the invitation to entertain their untimely new theories.

B. The leases were not void, and even if they were, that would not
make the lessees trespassers

If this Court does decide to address the continuous trespass
argument, it should find that the leases are not void, or that, even if
they were void, the lessees were not trespassers. The United States has
admitted to a procedural error in issuing these leases to the lessees in

accordance with the Tribal Resolutions rather than putting the leases
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out for competitive bids. However, as shown above, pp. 38-43, that
error, which was known to the Tribes at the time, was harmless — even
the Tribes’ expert admits that the IMLA leéses had the fair market renf
and royalty at the time they were issued. SA 24-26. The Tribes have
failed to show that a demonstrably harmless procedural error in

_ preparing the leases renders the leases wholly void.

The Tribes rely heavily on a 1966 case from the Western District
of New York vholding that certain léases entered into between the
Seneca Nation of New York and certain lessees, without compliance
with any of the terms of the IMLA, were invalid. United Stqtes v;
9,345.53 Acres of Land, 256 F. Supp. 603 (W.D.N.Y. 1966). The legal
irregularities in those leases, however, were far more significant and
substéntive than the single procedural deféct_ in the issuance of the
leases in this case. The leases in the Seneca case were never approved
by the Secretary of the Interior, id. at 604, and were entered into in
violation of 25 U.S.C. § 396a (setting lease terms), 396b (requiring,
with exceptions, competitive bidding); 396¢ (requiring lessee to post
bonds), and 396d (subjecting leases to the rules and regulations

promulgated by the Secretary of the Interior). Id. at 607-08. There is a

55



difference between a lease entered into pursuant to statute, but with
one harmless procedural 'mistake‘; and a lease entered into in complete
disregard of every provision of the statute. The invalidity of the latter
does not prove the invalidity of the former.

Even if the IMLA léases were invalid, however, the Tribes’
assumption that the lessees would thereby automatically become
trespassers is without suppoft. Assuming arguendo that the leases
were void, the lessees would be tenants at sufferance or tenants at will,
not trespassers. See,- e.g., Robinson v. Diqmond Housing Corp., 463
F.2d 853, 858 (D.C. Cir. 1972) (lessee, “having entered possession under
a void and unenforceable lease, was not a trespasser but became a
tenant at sufferance”).v The presumption that the lessee of an invalid
lease is a tenant at will is “especially” appropriate in this situation,
where the Tribes approved and signed the lease, and where the leséees
paid rent and royalty. Corpus Juris Secundum, Landlord and Tenant
§ 261 (“A tenancy at will can arise where a person goes into possession
of land pursuant to an invalid contract or lease, especially where the
possession is by pérmission of the owner, or where rent is paid by the

person in possession and is accepted by the landlord.”)
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The allegedly contrary cases cited by the Tribes “différ
substantially from this case,” as the CFC noted. Add. 14. In Oenga v.
United States and Guffey v. Smith, the trespassing Qil companies haAd no
lease at all — valid or invalid — covering the parcels on which they
drilled. Oenga v. United States, 83 Fed. Cl. 594, 617-18 (2008); Guffey v. -
Smith, 237 U.S. 101 (1915). In United States v. West, the leases had
been terminated. United States v. West, 232 F.2d 694, 699 (9th Cir.
1956). In this case, by contrast, the lessees held facially valid leases,
executed by the Tribes themselves and approved by the Secretary of the
Interior, covering the appropriate parcels, and they paid rents and
royalties under those leases, without protest from the Tribes, for at
~least thirty years. Even if those leases were invalid — which they were
not — the le»ssees would have a tenancy at will or a tenancy at
sufferance, and would not be in trespass.

C. The United States did not violate a fiduciary duty to remove
these “trespassers”

As shown above, the lessees were not trespassers, so the United
States cannot possibly have had a fiduciary duty to remove them. But.

even if the lessees were trespassers, the Tribes have failed to show that
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the United States breached a fiduciary duty in failing to remove these
royalty-paying apparent leaseholders.

The Tribes base their allegation of a duty to remove trespassers on
the Claims Court’s decision in Cherokee Nation of Oklahoma v. United
States, 21 Cl. Ct. 565, 576 (1990) (Cherokee I). The court in that case,
however, did not find that such a duty exists; rather, the court simply
held, on a motion to dismiss, that the Cherokee had stated a claim.?
The court warned the tribe, however, that at trial, they would have to
“show with particularity the statutes and regulations applicable to its
claim for failure to remove trespéssers from the mineral estate and how
~ defendant failed to comply with thosé requirements.” Id. at 577.

N either that opinion nor its sequel, Cherokee Nation of Oklahoma L.
United States, 26 Cl. Ct. 798 (1992) (Cherokee II), indicate whether that
requirement was ever met. Neither Cherokee decision, therefore,

establishes that a fiduciary duty to remove trespassers exists.

9 The Claims Court’s decision in Cherokee I predated the Supreme
Court’s decision in United States v. Navajo Nation, 537 U.S. at 490
(2003), which made clear that, in order to state a claim for breach of
fiduciary duty, an Indian claimant must identify a source of substantive
law establishing that duty. The Claims Court appears to have found
that the Cherokee stated a claim before satisfying that requirement. To
the extent it 1s inconsistent with Navajo Nation, Cherokee I is no longer
good law.
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As the Claims Céﬁrt held in Cherokee I, [t]he existence of a
general fiduciary duty does not mean that every Government action
disliked by the Indians is automatically a violation of that trust.” 21 CL
Cﬁ. at 577 (internal quotation and ellipsis omitted). The Supreme Court
has made it clear that “[t]o state a claim cognizable under the Indian

Tucker Act, . . . a tribe must identify a substantive source of law that

~ establishes specific fiduciary or other duties.” If that threshold is

satisfied, then the court must determine “whether the relevant source of

substantive law can fairly be interpreted as mandating compensation
for damages sustained as a result of a breéch of the duties the
governing law imposes.” United States v. Navajo Nation, 537 U.S. at
490 (internal quotation omitted). The Tribes have failed to identify any
statute, regulatioﬁ, or other source of substantive law that imposes on
the Secretary of the Interior a substantive duty to evict alleged
trespassers, thus failing to satisfy the first prong the Navajo Nation
test. They have also utterly failed to show that the putative duty to
remove trespassers is money-mandating. . The Tribes have failed to

state a claim that the United States breached a fiduciary duty in failing
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to remove the “trespassers,” and the CFC was right to grant the United

States’ motion for judgment on the pleadings.

CONCLUSION

For the foregoing reasons, the judgment of the CFC should be

affirmed.
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SIXTY-FOURTH CONGRESS. Sess. I. Cas. 362, 363. 1916. 519

CHAP. 863—An Act To authorize the Secretary of the Interior to lease, for pro-  AUE'%21, 1916,
duction of oil and gas, ceded lands of the Shoshone or Wind River Indian Reservation BT T TOR
in the State of Wyoming. . [Public, No, 218]

Be it enacted by the Senate and House of Regresentatives of the United
States of America in Congress assembled, That the Secretary of the pfihone Indian
Interior is hereby authorized and empowered to lease, for the pro-  9iand gss ledses on
duction of oil and v%as therefrom, lands within the ceded portion of thorized. — % °%
the Shoshone or Wind River Indian Reservation in the State of
Wyoming, under such terms and conditions as shall be by him pre- :
scribed; and the proceeds or royalties arising from any such leases Proceeds toIndians.
shall be first applied to the extmguishment of any indebtedness of
the Shoshone Indian Tribe to the United States and thereafter shall
be applied to the use and benefit of said tribe in the same manner
as though secured from the sale of said lands as provided by the Act vo. s, p. 102,
of Con approved March third, nineteen hundred and five, enti-
tled “An Act to ratify and amend an agreement with the Indians re-
.-éidjng ?%V the Shoshoge or VZind River Indiar; Res&erva.tionh in the

tate o yoming, and to make appropriations for carrying the same
into effect” : Provided, however, 'ﬁfat I1)1ol:hing contained 1%1 this Act PrecFights not
shall be construed to abridge or enlarge any adserted or initiated rights 8fected.
or claims under any law of the United States.

Sec. 2. That the leases granted under this Act shall be conditioned Rovalties.
upon the payment by the Icssee of such royalty as may be fixed in the
lease, which shall not be less than one-tenth in amount or value of the
production and the payment in advance of ‘a rental of not less than

S. Add. 1
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SIXTY-FOURTH CONGRESS. Sess. I. Cas. 363-365. 1916.

81 {er acre per annum during the continuance of the lease. The
rental paid for any one year to be credited against the royalties as
they accrue for that year. Leases shall be for & period of twenty
years with the preferential right in the lessee to renew the same for
successive periods of ten years each upon such reasonable terms and
conditions as may be (Prescnbed by the Secretary of the Interior,
unless otherwise provided by law at the time of expiration of any
such period; said leases shall be irrevocable except for the breach of
the terms and conditions of the same and ma% be forfeited and can- -
celed by an appropriate proceeding in the United States District
Court for the District of Wyoming whenever the lessee fails to comply
with their terms and conditions.

Approved August 21, 1916.

S.Add. 2
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[CHAPTER 198]
AN ACT

To regulate the leasing of certain Indian lands for mining purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That hcrcafter
unallotted lands within any Indian reservation or lands owned by
any tribe, group, or band of Indians under Federal jurisdiction
except those hereinafter specifically excepted from the provisions of
this Act, may, with the.approval of the ecretargl of the Interior, be
leased for mining purposes, by authority of the tribal council or
other authorized spokesmen for such Indians, for terms not to
exceed ten years and as long thereafter as minerals are produced
in paying quantities.

" Sec. 2. That leases for oil- and/or gas-mining purposes covering
such unallotted lands shall be offered for sale to the highest respon-
sible qualified bidder, at public auction or on sealed bids, after notice

and advertisement, upon such terms and subject to such conditions as

the Secretary of the Interior may prescribe. Such advertisement shall
reserve to tKe Secretary of the Interior the right to reject all bids
whenever in his judgment the interest of the Indians will be served
by so doing, and if no satisfactory bid is received, or the accepted
bidder fails to complete the lease, or the Secretary of the Interior
shall determine that it is unwise in the interest of the Indians to
accept the highest bid, said Secretary may readvertise such lease for
sale, or with the consent of the tribal council or other governing
tribal authorities, a lease may be made by private negotiations:
Provided, That the foregoing provisions shall in no manner restrict
the right of tribes organized and incorporated under sections 16 and

S. Add. 3
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17 of the Act of June 18, 1934 (48 Stat. 984), to lease lands for
mining purposes as therein provided and in accordance with the pro-
visions of anfl constitution and charter adopted by any Indian tribe
pursuant to the Act of June 18, 1934.

Sec. 8. That hereafter lessees of restricted Indian lands, tribal or
allotted, for mining purposes, including oil and gas, shall furnish
corporate surety bonds, in amounts satisfactory to the Secretary
of the Interior aranteeing compliance with the terms of their
leases: Pravz’dea", at personal surety bonds may be accepted where
the sureties deposit as collateral with the said Secretary of the
Interior any public-debt obligations of the United States guaranteed
as to principal and interest by the United States equal to the full
amount of such bonds, or other collateral satisfactory to the Secre-
tary of the Interior, or show ownership to unencumbered real estate
of a value equal to twice the amount of the bonds.

Sec. 4. That all operations under any oil, gas, or other mineral
‘lease issued pursuant to the terms of this or any other Act affecting
restricted Indian lands shall be subject to the rules and re
promulgated by the Secretary of the Interior. In the discretion
of the said Secretary, any lease for oil or gas issued under the pro-
visions of this Act shall be made subject to the terms of any reason-
able cooperative unit or other plan approved or prescribed by said
Secretary prior or subsequent to the issuance of any such ledse which
involves the development or production of oil or gas from land
covered by such lease.

Sec. 5. That the Secretary of the Interior may, in his discretion,
authorize superintendents or other officials in the Indian Service to
approve leases for oil, gas, or other mining purposes covering any
restricted Indian lands, tribal or allotted.

Sec. 6. Sections 1, 2, 3, and 4 of this Act shall not apply to the
Papago Indian' Reservation in Arizona, the Crow Reservation in
Montana, the ceded lands of the Shoshone Reservation in Wyomin%,
the Osage Reservation in QOklahoma, nor to the coal and asphalt
lands of the Choctaw and Chickasaw Tribes in Oklahoma. n

Sec. 7. All Act? or parts of Acts inconsistent herewith are hereby
repealed. . )

Approved, May 11, 1938.

[52 STar.

S. Add. 4
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RIVERTON, WYOMING {Jume-11 293§
JOSEPH C O °MAHONEY, PO DEPT WASH INGTON

¥Ye are informed 011l Cpmpanies elaim to have secured indefinite delay in
operstion of MaveriekSprings production Shoshone Reservatiion we vigorously
protest againest delay in eommnencement of operations snd request your assistance
for further hesrimg unless our rights ware WPhsld as expressed by Sscretary

at end of Msy seventeenih Learing wvhen he siated or&er of Februmry twenty eighth
would be enforced with only slight modif leutions '

" @ A Driskell, -Chairman Shoshone Tridel Gouneil,
enry Les Tyler, Shairman Arspahone

%moi% 'r-o'.-'.?.' l;o&h; Rp.i'ia@nhi_: :lio'l;q;hon’e h;n-

101 8am June 12 ‘

ra <R

NARA I RG 48
CCF 1907-1936

SA1 ox 1366
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.bn. Yincent Certer,
Jiouse of Nepressntatives.
¥y dear . Carser:

1 have your letster of ¥ay 3, malesing & Ry of &
resolntion passsd by the Shoshone-sTaaels . Fridal Ceuneil
ab a meeting beld April 20, wherein atteasion is eeilsd te
conditions in the Mpyeriok Springs eil fleld on e eeded
sortion of the 3hoshome Indimn Resmrvetion, Wyoming.

It is noted from the resolution tdas tbe Coumeil de~
sires %0 have the lsasss careslled on agooumt of fuilore
of the lessses to rroduss and ssll oil thezefran and the
fuilure to protest axisting wells Iron tde intrusion of
water ia asid fisldj thas in the event caneelladion of the
leases is not werrantad at this tiae, imnedials ateps be
taken t0 changs the wording of the Toyalty clanse in said

1sases »o as to provide that tbe Indlans shall-have the
right to take the royalty either ia xizd or in money, thas
anebling them to oreats an immediate nariket for the oll.

——

he existing conditions in the Maveriek Spriags oil
r1ald in so fay as they relats to ymodusing and narlipting
01l have pravailsd for a nusber of years. e to the loe
zrade of the oil produced, there has desn, until reeeantly,
prectieally no demand therefor. The dsmand for this grede
o7 oil at the present timo is for roed i lding parpoeas,
md it appewrs that tbe preseat supply thaveof ig in o=
sass of the dscend. Theve is no pips line to She fiel4,
and the lessses gontend that the cost of jwrodusiion aad
the low price reseived for the oil do nod astify e con
struetion of a pips line at this iime. The coss eof trana-
portation bty truckt as suggeated in the resclation referred
to is exaesaive, and the net [ricee received for ke oi}
would ba so low that the Indians would reesive vexy 1ittle

- Tl

. .}'. GK '::f;‘e/o\

To Becretary 2ABEAVED
MAY1 L 534 e e CARBON FOR SECRETARY'S OFFICE
HZ'i le ?83 JaLure SRl R
.3.4.

NAM A G
P R

s 3o
PROTECTED MATERIAL PER 8/2/01

PROTECTIVE ORDER -
_ R - DO NOT DISCLOSE SA 2 , C58ACP-480522
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ravemus, eveh though the potestial capaaity of the Iisl4, app¥ox~
inatsly 5,000 barrels per day, ocould be [udaced sed e tad.
_heTe i3 very littls ;rospset of findiag s muriet for all of the
»il that could be pwodused at this tims. ¥hile the price of oild
“as increased somewhat, the Indlams would be fortumate to get a
arxet. for any consideradls quaatity at aromnd Sairty oceats per
serrel. :

4 1is$le xare than a year ags an ordar was ismueé requiring
211 lescses to begin [rodusing ond msrkstisg oil from existing
8118 on or before Septembder, 1933, aad cwnsrs of now~prednciag
loases were notified that no farther extensiea of time witdia
shich to drill would bds granted. Several ef the leseses prutested
s2einst this orde® and after e hearisg defexe the Departasas, the
szder was modifisd on Juns 19, 1833 se es %0 permilt leasees, on
the axpoution of an sgresmsaut o m.q;_-u:um 21.00 per asre
per year, to contimue to hold their ledkds withoud arillisg o¥
-roducing oil, unsil required by ths Secxetary of the Imserior to
30 a0. Jections 3 apd 4 of the agremmeats eatersd iate by the
varisus lessses Tesds as follewss

#{2) Jhat during the period of paywent of maid
additional rentals the seoond party shall be relieved
from apy obligmtioa to drill wells on said lessed
premises, if any such odligation sxists, uatsil re-
«uired 80 L0 4o by the Secretary of the Imterier

*{4) (hat said lssss shall reasin ia full faves
and affeet am now exiating, snoeph as modifiad by
the tezms of this agresasat, the ezmeutiss of vhlah
shall neither prejudice the rights of the martiss
nereto in any way nar eonatitule any bdimdiag es-
knowlsdgoent of the validity of the said ordse of
Tsabruary 28, 1l83a.”

In view of the additiomal paymsnt of £1.U0 psx asre pe¥ year
-xde by the loasess, it is believed that the inecss regeived by

the ‘ndians from the lecses wt [ressnt wouid be approximiely as
snch as if she leasea were being actuslly produeced end oil maristed
‘herefrom. .

in view of the foresoing it 1s not delieved advisadbls to com
‘aider canoellation of the leamss at this time nor is it thought

B B Y .

>ROTECTED MATERIAL PER 8/2/01
ROTECTIVE ORDER - DO NOT DISCLOSE

SA 3

C58ACP-480523
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!
:

redessary o change $é wording of the royulty
the lonsas as suggested by the Tridel
1eved that the oil opsratore ae in s

;I

5

4
5S¢
'y

secuye a market for the oil than sare the Indiaus. The Gse-
logiosl Surwsy will, however, be requested to make an in~
vestigation of the matter of wmber insursiens imto $he wlls, amd
ach cotion will be taken relative thaveto as the fusts my
_ sorvant. 1% nay be said, however, that Just o5 SOOA a8 o~
Aitions justify, the lsssees will be requived to prefuee and
market oil frow their lseses

Sinoerely yours,

(Sgdy HAROLD L. ICKES

Searetary of e m..
/3

S=cv-8

NV G e
Co ] o=y,

TR \}(;_0“

PROTECTED MATERIAL PER 8/2/01

PROTECTIVE ORDER - DO NOT DISCLOSE SA 4 C58ACP-480524
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e Y é&iﬁgS‘oii.fiéi .
, . epervation ‘3n Fremont Sounli, gyomingy 1S sontrolled inm it -
entirety. by ¥ae Ohie O1X. Company, Yhe Texas Comgalyy Stanolind Okl and %as .

oo

F¥ort ;%31;355, Zycring, .
2ebruary 24, 1937- ST

"

&, lacabed” in 'Eiae.;szmshox{é 6r Find

Comgany and. C?ont'tneatal;:'o-ﬂ Compeny andelr ol and gas. leases granted Yy the o
‘5&0?0-5&1‘3’305'}:tw'»fnﬁeﬁﬁr' between Janusry 21, 1918 and pecembex 15, 1920, in—
“glualve. . These lenses expire al’ aifferent dates extending IToD3. fovenber 15, 1937

to Decemder 1%, 1gha. - 011 was discoveresd in the daverick Springs

mercizl quaniities in the yoar 1918.
fi21d between- 1918 and 2927, tnclusive,
38 9,450 barrels..
wall on Soptember 3, 1927-

“he Untan Ol Gcmpany'of ¢

refining of agohalt-vase oil produced in
sive,

anch Leased aCTEESL.

7he lavestigotions,

oils by Gnton Okl Sompaay of szlifornia €
conparable in quoall
contained in sttached ceaslation) end thst Galifornia asphalt-bés

yavarick Syrings oil is
" oils (sse data

srude oil cea be =avantsgeously utilized foT

standard products of erude petrolsud.

Development. in the fiel

Union O1l Company oF Gzlifornia owae
naw controlled by Continental Oil Congpany -

fi9ld in com-

and the adni tted provexn daily production

a8 ceased with the. compkstion of ths las
No oll has veen produced oF marketed from the Haveric
Springs fleld, other than that utilized for drilling pur;ossds.

‘ aliforais is one of the major oll com~
nanles of ths Unilted Stetes and its sugcess

zas based upon the develogaent and
Californisa. Srom 1921 to 1929, Ainelu-

4 the lease OB ugverick Springs acreasg!

The Union drilled the 17 wells ox
. ~

tests amd ssnafacturing of asphalt-bese erude
onclusively denounstTate the fact that.

ty. to the best Salifernia a2aphalb-das
the commearaial manafacturs of ths

rne investigatlons made vy the Research pepartment of Ynion Ol °

Comuvany of Califoraia aemonstrated conclusively vhat Maverick Springs crude oi

pd
1
3

~
contained 63.0 psr cend cracking shoT
rillztes) and .3 per cent aspbalie

fhe drilliag depts
19ld Tunge froa ghr feel to 1505 fseb.

Toe

s field (30 =miles sisteat)
caanbs per parrel. here
tne towm of yiverton snG

sost of wine

"SAS

’ N T2 p
¢ (zas0ling,

5 lins trrmsr;:cr’aation of
field to railread connection would not eqceed 25 cents

zas oil snd lubrieating aLg-

to the =mdor paraeilons in the Haverick Spri
fart oF
cost of yumplog srodachion of a like qualiby of oil
witn Foc gresiss drilling deptas, is legs than p&
ja a drop io alsvetion Ixca tne Bavsrick Srorings fiel

fisld flowd
in the Hen

the wells in the

sailroai counestlon (¢ilstance of 11 mileg) of more th

cruds oil from tne iaverics St
weT berrel.

° AHC
Maverick Springs Collection
Acc # 7430, Box |
Carresnondence. 1934-1017
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ghe Secretary of the Interior -2-

: : : By letter dated Jamuary 21, 1937 and addressed by the Diractor
. of ths United States Baological Survey to the Contalssioner of Indian Affalrs,
Pirector Hendsnball stated that the mattsr of the establishment of a fair price
For oAl from the Hoverick Springs field, Syoming, hed been investigated by the
affice of the local ofl: snd ges suporvisor acd ii was recomnendsd by the United
- g¥ztes Goological Survey that the patablished price for a perlod of five years
. bE20 esnts undar the. highest posted price for black ot} from either the Grass
. Groeiz, Hamilten Dome. ox: Oregon ‘Basin fields, Uyaming; whichever might be the
. highest, with a minimuz price af 30 ¢ents & barrel in any event. ; LT

e e The Tnthed States Feological Survey has uelther the trained per— .
- goanel: nor’ the equnipment required- For the investigatlion and testing of asphali-base
" oils, experimentation as to the best practical commoreisl use tharsof, daterainss
tion as to market facts aad sdeguate consideration of transportation rates for
erade oil and ita mamufectursd products. ILacking such trained sersonael 1t must
pecegssrily rely in i%s lavesilgations of such matters upon data furaished 1% by oid
_£1eld oper=tors, pinze line and railroad carriers, refiners, wmanufacfurers aad -
wariksters.: Thoge from whom the geological Survey obteine ita iaformation.neces—
.8arilty protect. their own interests and divalge only those facts woich would not
. advergely affect their busimess. . . - : L el

El v

ool ._ The. findings . of the Geolosiesl Survey £3 to & falr price for Maverick
Springe crude for the next. five years ig in sbgnluts conflict with the findings of
( Union 1Y Sompany of Califormia, whichwas conducting its invzstigebiona and tesis
" for its owm business. I o . o S
. -+ - pPpder the cireunstances the relichilisy of the findings and recom=
mendstions of the Geologicel Saurvey a8 2o the velne of Maverick Springs ctrude mast
ba guestloneé not only dy the trives of the Shoshone and irspshoes, who &re bene—
£ieially interesied dubt by the Secretery of the Interior. '

Upon the representations wade by the Haverick Sorinzs operators as
to the noor gualiiy of the crude oil productiion ohtained, the excessive costs of
production znd trangportation, and the lack of sny merket, the Zeeretary of the
I.t erior waived in part the enforecemaent of the daveloment, production and narixeting

obligations of the lsases by sréder dated Jume 12, 1935. o - .

[¢]

“heg Xnowa fscts negative the coaclusions reached by the Geologleal
a -

a i
.. - d
s the rapreseatations sf tne operztora.

AT

Survey, as 7ell

%]

Y. Setween 25 end 30 black o1l fieids have besn discovered in Wyoming sinpce

P
1918. .
2. “re wroductica of Fyoming esphalt-base 5il since 1333 excesds 20 maillion
barrals,
z. "he production oF g3 malt-base o1l ia Sysming durlag the mst four yeurs

is apuroximmizly 23 followsi

s - ~y -~ -

1533 producilon l,‘j{)h,:‘i"). 15 vorrels
- a - v SemVy oy am .
1974 zroduatlon 2.,:e;=’-),m’_)‘t!-.jg barrels
19345 nroductlon 7,415,354.00 berrels
1936 prouuction 3,53%,57%.00 barrals.

" AHC

S A 6 Maverick Springs Collection

Acc # 7430, Box |
Crrresnandence 1934-1037



4, The asghalt—bas.e o:ﬂé produced ia_'California ars utilized b7 all
: ?acific Coast wefiners for tneo ganufacture 4% standard petroleun
’pr'-o&ucts-._ ) o A . -

5. e auality ai‘fgé.iéric};”s@ﬁngs' asl 1o comparzble to the pest Honing
R an&;;Gali_fomi&;_asrz,ﬁsalp—bgse oil. (goe datse conkainaed 1o attached resola~

ion as: O of Union Q3Y Compeny of Galiﬁgz*nia)..

. ge AT duetionfromthe:’mbar for:kationsafthe ﬁ&veﬁc}:

_peon. yeriousl¥ Setimated from E ,250,009:parrels to- T

‘

£ -:n.thoat us8e: ¢ i’ t_haacidiz_at_j.an groc._ese.".—_ I 230%=
7 tien; ther® are @ro‘na?bilitias. of"'large;g;zod.u_cti'or;_.fmm ‘the omdeslylng .-
) Tapsleedr Zmsden and f&a&ison.-ume- fonmtionsi,‘

L. g el

T Tha.cost Of gx_‘oﬂncti;aﬁ' of Maverlgk Springs epude 0il from toe mber 7]
formatlon shoukd not sgual 10 cents per parrel and the transportatlion ’
- charges from 02 field to csilroad pipe 1ine »orainua will not -exceed
. 2%, cents PEX parrel. D

the Facific. Coast atilization of asphalt-base oils: and the sales of
- gyoming black oils. IZon 1918 aown 0 tno. present time, VUl BY the 1936
- griliing of wild-cat sirocinres por aschali-pase oraduction 1n f1e1ds,

B ';mfexist_ing-}ﬁéé‘éét*}fai saverick Springs, orede o1l 1s shown nob only B

to. depihs: and By ‘operatoTs gs followsi- .

anly. E"raduct‘ioz-x' ovtained at 5853 fept. Operatols ginelair |
Gyoming 01l Company . ' : : o

(a) Forbs pome- in Carbon Couniys. Ygoming. Test IOF Teasleeq ﬁ)l’odﬁc-ﬁior;

y - (’0) Ev,.'uskré_t field in wresont Couwatlys gyoming. fpegt Tol Fabsy¥ pr‘éucti;c
Froduction cbtained balwmeel 7258 and 7235 1 pet. Operatdr, sinclall
Hyoming 0il Compaiy- ' ’

{e) Gooseberry snbicline in ForX County, Tyomizg. cegy For Bwbar zTOT

;s . s ‘ 2 - N © . -

duction onl¥y. Procduction obteined atb 7500 feeb. Operatols Gensora
Petroleud Corporetion of California.

2pe Upited States, 22 1pgal owmeT of the Haverick Springs £iald
acty as trustes for the Shoshone spd Aragidioe ndians.

. ‘e Maverick Sprin?*a cil end 358 leases Were gr.antec}. by the sac
retary of the interioxr for the urinary purpose of obtainind tae payment of

royalties o2 ’grué.uction wh}.éh-muld pe utilized for bthe renefit of the Shoshst
=nd Arapahoe {ndtans. Alghough 32 wells have peen drilled anéG there ks pLovel

dsily ;rodnc'cio-n of 9,"—‘:56 psrrels of & high grade asphalt-bass oil, the opera’

conbinue O atilize the Haverica Sorings field as their reserve.
The oxistlng lesaes wilk terainats githin the near future, and

to peo assweet thzat Yhe operators will exerciss tneir pref'eren’cial pignts for
repcwal oi Yhe leeses. 1he flrst les3e will exylre ou HovembsT 15th of this

' i‘rahsrnltted neravith is & regolutblon this day edopted at 3 Co
sesting held at Tort saahaklie, Fysalng, walch more clonrly €ViGEnces the fac

SA7
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- té:lﬁa'vgne of bthe oil, the exlatence of o merket and’ the necessity for
v pemedial action on yenalf of the Shoshone ant apgpehoe Indlans.

S .-+ Those whow we represent are eptitled o tre benefits which sould

- artse frem Maverick Springs gevelopaent, production and rarketing. Their naces—

: '_',_'{,'-_'q,ities are such as %W Jostify prompt rooognition of thelr peneficial interests
-pné righbs. enly through you fen the existling Wrongs be rectified.

L T ﬁare@xe&t M};'eomidar#fi&n ot the facts he-reixi mmriied._ and moT
0 £el}F detailed Ix the attached resolutiony with early action snich will result in -

oo

Tl fak ;6&5&13’.&@1‘.‘6&'0{ the sgreements aathorizins the susp,ens‘:-dri ‘¢ lease “obliga~
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MARVIN J. BSOROBSKY .
ﬂ. mmi
WASHINGTON @, D.C. -

JOHN B. WRITHE . WHTROVOLIZAN $-3083

Tuly 27, 1959

JOINT MEMORANDUM

To: o Shoshone Bustriess Council

Arapahoe Business Council
From: Tribal Attorneys
~ Subject: . . Joint ;‘ecdnmend{auon of tribal attorneys based on

title under the Special Attorney's contract

, " We have studled the roport made under the Special Attorney's
contract. Based upon our investigation, examination and study of the records
and procedures of the Department of the Interior in the management of the .
- . Tribes' mineral lands as reflected by the Special ‘Attorney's report, we
recommend as {follows: : ‘

_ 1. That a general audit and ‘accounting of the mineral
proceeds received since Augast 15, 1953, from the subject land be furndshed
: by the Bureau of Land Management, Geolglical Survey, and the Bureau of
~—~—. .-...Indian Affairs. ) _ o 2 o '

: . The audit and accounting problem bas been ér:a_-_e'ﬂtvsd to the”
. Department of the Interior. On May 28, 1959, a conference was held with
officials of the Bureay of Indisn Affairs and the Bureau of Land Maunagement.
The Tribes were roqueated to furnish a sample list of cases in which we
“believed thit the mineral receipts were not properly credited to the Tribes.
By letter of .June 4, 1959, to the Assistant Director, Bureau of Land Manage-
ment, the liet was furnished. In that letter we again advised the Bureau of é
‘Land Management that the T:“_lbeo were entitled toan accounting 8o that they
would know whether they have been credited with 100% of the grogs proceeds ..z
received by the United States from minerals in the Riverton Profject since
. August 15, 1953. : ; ' S
_ — \

-

v
H

TZ31.010-B1A-ALK-001457-0029-0001
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At the May 28, 1959, conference, we were advised that the
Bureau of Land Management had uncovered $27, 656, 00 not previously credited
to the Tribes. We were told this money would be credited to the Tribes, We
believe that our examination of the title and case records in the Cheyenne
Land Office prompted the action which disclosed these funds.

. The Tribes are eatitled to a complete audit and accounting
of the mineral proceeds received by the United States from the Riverton lands.
This means a case by case audit setting out the acreages, rents, amounts paid,
and where credited, S : L

_ . 2. That closer lia.éon be worked out with the Tribeg!
mineral consultants as to future leas_lnﬁ and mineral management. ’

. 3. - That the Tribes carefully consider all unit agreement

‘proposalas, a\isgenaione of dgeratlo"na.- and renewals of leases before givng -

their approval. .

_ . Recommendations 2 and 3 will be discussed together. From
- our conferences and study of the records and procedures of the Geological
Survey, we are doubtful that the Tribes have received adequate protection and
advice on their mineral lands, including oil and gas managemgqt and develop-
. ment. For example, in several instances, patents were issued to reclamation
patentees without reserving any minerals. - These patents covered about 1, 000
acres. Had the minerals been reserved they would have belonged to the
- Tribes. The minerals were lost to the Tribes only because the Geological
Survey reported the lands had rno mineral value. Two of thease patents were
lissued as late as December 1951, and the lands were in the same section as
lands which later were included in the Tribes' oil and gas lease 14-20-258-49,
which brought a bonus of $430, 199, 00, equal to $231.29 per acre at the March
1953 lease sale. In December 1951, the prospective value of thege lands for
‘minerals was known, Certainly, any doubts should have been reaolved in the
Tribes' favor and perbaps would have been, had the Tribes been afforded an

opportunity to present their views. 4

4 o Again, Geological Survey consistently has reported it had no
objection to granting 10 year renewals of 19146-Act leases even though the lessee
did no development work in the primary 20-year term, For example, see the .
Tribes' leases 1-96-Ind-5017 (BLM renewal W-O.‘?«%Zl&), 1-96-Ind-5628 (recently
on appeal as The Superior Oil Company, BIA Realty 12368-58), and 1-96-Ind-
7943. According to Geological Survey, lease W-058218 has been held for 20
years without development even though the acreage ia within the known geologic

T281-010-BIA-ALX001457-0029-0002
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structure of the Pilot Butte Field. Before granting the renewal, the Bureay

of Land Management called upon the Geological Survey for its recommenda-
tions, By letter of November 25, 1957, the Survey advised that "pno eperations
for oil or gas have been conducted on the leasehold#s21, by concluded that
"therefore, this office offers no objection to a ten-year renewal of this lease
insofar as operations are concoerned,”" Failure to develop for 20 years was
apparently ignored, Ordinarily, a legsee who did nothing for 20 years would
not be entitled to a free ride for 10 more years. Geological Survey gave this
‘no weight, o Ty

. This prdblem was called to the attention of the Assistant
Secretary of the Interior, by letter of May 15, 1959, from the Tribea!'

attorneys. By letter of June 17, 1959, the Assigtant Secretary advised the

: 4. That the law be aniended to do away with future leasing .
under the 1916 Act and to conform all future leasing to the Indian Leasing Act
of 1938, ' " o ' ’

- 5. _That uantil le islation is obtained, the re ulatione should
be amended to require tribal consent to any new 1916 Act leases and tribal”
consultation before Irenewals are granted. ' : '

- to take steps to accomplish thege two objectives, and we have moved oa the
. Mmatter. (See BIA Files: Realty-Minerals 2253-59 - letters of February 17,
1959, tribsl attorneys to Secretary of the Interior; Assistant Commissioner's
-reply of March 19, 1959; March 24, 1959, tribal attorneys to Commiesioner
" of Indian Affaireg; May 15, 1959, tribal attorneys to Assistant Secretary Roger
C. Erast; June 2, 1959, Commissioner of Indian Affairs to Marvin J. Sonosky;
June 12, 1959, Marvin J, Sonosky to Commissioner of Indian Affairs. ) ‘

6. That the Tribes obtain (a) a complete set of all the plats
and supplemental survey plats of the entire Teaservation, and in particular of
the Riverton Reclamation Prolect, (b) copies of the microfilm containing the _

Pplats of the reservation, and (c) a priat of the microfilm, - -

, 7. That on the hteit ap of survey, there
should be shown in color the mineral lands

. be done in the Realty Section, )

broved BLM Dla g
owned by the Ty

| N
T231-010-BIAALX-001497-0025-0003
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: These two recommendations are related. All of the town=
ship plats and supplemenul survey plats cavering the Wind River Re gervation,
and the Riverton Reclamation Project are in the process of being microfilmed
by the Bureal of Land Manggeme'nt. Without the plats, tract locations and
acreages cannot be 'com'puted'ior future leasing purposcs. With theae'material-a
at Wind River complete land survey data will be available. Prospective
lessces will be able to know what is open. At the Tribes request, we can order

the se items. '

The land descriptione in the Riverton P_rojéct for the colored
plats referred to in recommendgtion 7 may be obtained from the tract inven-
tory schedules accompanying the report under the Special Attorney's contract.

8. - 'E?" the Special Atwrhey's report ghould not be g"' iven
to outsiders free of charge. : o - -

a—

The Spécial Attorney's report has been marked as the
property of the Tribes. It should not be given awaye it is for uee at the
Agency. If the Tribes desire, there is no objection to selling copies on the

under standing that no part of the report will be reproduced without written
permlssion’oi( the Tribes. We recommend 2 gelling price of $500. 00 pex

copy.

[A

: ‘ o . ‘Reepectfu y sul itted, -
) - V ' - l& 2N e - H \.
o g s SRR
LS \
"Attrn ior'd‘)e Sroehohe Tribe

2
!

.

.. 1A
2

» .'V'Pt .- . l\,-; ol . ‘('/Y\S' 1‘} .\
Glen A. Wilkinson
Attorney for the Ax;pahoe Tribe

A

T281-010-BIA-ALX-001497. o4
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JIn the United States Qourt of Federal @laims

(E-Filed: June 6, 2005)

THE SHOSHONE INDIAN TRIBE OF THE
WIND RIVER RESERVATION, WYOMING,

Plaintiff, |
No.4582-79 L
V.
THE UNITED STATES,
Defendant.
THE ARAPAHO INDIAN TRIBE OF THE
WIND RIVER RESERVATION, WYOMING,

Plaintiff, No. 459'2-‘79 L

V.

THE UNITED STATES,

Defendant.

ORDER

Before the court is plaintiff Tribes’ Proposed Scheduling Proposal and
Defendant’s Proposed Litigation Schedule, electronically filed May 18, 2005. Further to -
a telephonic status conference held Wednesday, June 1, 2005 to discuss these filings, the
court hereby adopts the following schedule:

1. Identification of Issues. The plaintiffs shall file a statement identifying the
issues to be resolved at trial by Friday, January 13, 2006. This statement shall include the
types of damages claimed, the legal theories supporting recovery, and the time frames for
which recovery is sought. Plaintiffs’ claims in this subdocket regard royalty accounting

SA 13
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and related oil and gas valuation and collection issues for the period prior to October 10,
1973 (Oil and Gas Phase Two). The Oil and Gas Phase Two claims necessarily exclude
issues relating to subdocket Nos. 79-4581/79-4591 (sand and gravel), 79-4583/79-4593
(trust fund mismanagement), and the lead docket No. 79-458/79-459 (Oil and Gas Phase
One and environmental or special deposit account claims deferred until resolution of
claims in the Oil and Gas Phase Two subdocket). This statement shall also identify any
discrete claims from the pre-1973 time period falling outside conventional Oil and Gas
Phase Two claims for improper collection of royalties or improper accounting, including
but not limited to any so-called drainage claims as discussed by way of example in the
June 1, 2005 teleconference (discrete claims). Until the close of non-expert dfscovery as
set forth below, plaintiffs shall reasonably cooperate with defendant to provide access to
discovery documents concerning discrete claims identified in plaintiffs’ January 13, 2006
filing: Plaintiffs shall also file updates of their statement identifying issues with

~ reasonable promptness with respect to discrete claims identified after their January 13,
2006 filing.

2. Non-Expert Discovery. On or before Tuesday, August 16, 2005, and at
least every 60 days thereafter while any revisions to the database are ongoing, plaintiffs
shall provide defendant access to the database they are currently compiling. All
discovery, except for discovery pertaining to expert testimony as described below, shall
conclude by Friday, September 22, 2006.

3. Plaintiffs’ Initiai Expert Disclosure. Plaintiffs shall furnish initial expert
reports, including the data or other information considered by the experts in forming
opinions, and the experts’ qualifications, to defendant by Friday, May 19, 2006.

4. Depositions of Plaintiffs’ Experts. Defendant shall complete its depositions
of plaintiffs’ experts, except regarding rebuttal reports as described below, by Friday,
June 23, 2006.

5. Defendant’s Responsive Expert Disclosure. Defendant shall furnish any
expert reports responsive to plaintiffs’ expert reports, including the data or other
information considered by the experts in forming opinions, and the experts’
qualifications, to plaintiffs by Friday, July 28, 2006.

6. Despositions of Defendant’s Experts: Plaintiffs shall complete their
depositions of defendant’s experts by Friday, August 25, 2006.

SA 14
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7. Plaintiffs” Expert Rebuttal. Plaintiffs shall furnish rebuttal expert reports, if
any, including the data or other information considered by the experts in forming
opinions, and the expert’s qualifications, to defendant by Friday, September 22, 2006.

8. Rebuttal Expert Depositions. Defendant shall complete depositions of
plaintiffs’ rebuttal experts by Friday, October 20, 2006.

9. Dispositive Motions. The parties shall file a notice of intent to file any
dispositive motions concerning types of damages claimed, the legal theories supporting
recovery, and the time frames for which recovery is sought on or before Friday, October
27,2006. The parties shall file any dispositive motions by Friday, November 10, 2006.

10.  Meeting of Counsel. If no dispositive motions are filed by elther party, the
parties shall meet to satisfy the requirements of RCFC Appendix A {13, including the
exchange of exhibit and witness lists, by Friday, November 17, 2006. '

The parties are urged to contact the court at any time when they believe the
involvement of the court will help to secure the just, speedy, and inexpensive
determination of this action. See RCFC 1.

IT IS SO ORDERED.

s/Emily C. Hewitt
EMILY C. HEWITT
Judge

SA 15
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

THE SHOSHONE INDIAN TRIBE OF
THE WIND RIVER RESERVATION,
WYOMING,
Plaintiff,
v.

THE UNITED STATES,

Defendant.

THE ARAPAHO INDIAN TRIBE OF THE
WIND RIVER RESERVATION,
WYOMING,
Plaintiff,
v.

THE UNITED STATES,

Defendant.

No. 4582-79 L
Judge Hewitt

No. 4592-79 L
Judge Hewitt

TRIBES’ STATEMENT IDENTIFYING OIL AND GAS PHASE TWO ISSUES

Harry R. Sachse
. Counsel of Record
Anne D. Noto
SONOSKY, CHAMBERS, SACHSE .
ENDERSON & PERRY, LLP
1425 K Street, NW, Suite 600
Washington, DC 20005
(202) 682-0240 (Telephone)
(202) 682-0249 (Facsimile)
hsachse@sonosky.com
Attorneys for Eastern Shoshone Tribe

Richard M. Berley

Counsel of Record

Brian W. Chestnut

ZIONTZ, CHESTNUT, VARNELL,
BERLEY & SLONIM

2101 4™ Avenue, Suite 1230

Seattle, WA 98121

(206) 448-1230 (Telephone)

(206) 448-0962 (Facsimile)

rberley@zcvbs.com

Attorneys for Northern Arapaho Tribe
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Shoshoﬁe, supra, that certain Appropriations Acts® specifically preserve these claims. In
addition, this Court’s ruling in Osage Nation v. United States, 57 Fed. Cl. 392 (2003), which
relied on its earlier ruling herein (Shoshone Indian Tribe v. United States, 51 Fed. Cl. 60 (2001)),
held that the ICC Act did not bar pre-1946 claims within the scope of th¢ Appropriations Acts.

The date of the earliest oil and gas transactions concerning which the Tribes currently
have usable data, and thus the earliest date to which Tribes’ claims for failure to collect amounts
due under leases might currently extend, is believed to be July 6, 1917. The earliest dates for
which the Tribes curréntly have data indicating differentials between prices paid on the
Reservation and in an off- Reservation “fair and open market,” indicating that the Tribes failed to |
réceive royalties based on “reasonable value” under the regulations, are from the mid-1930’s.
These dates are subject to amendment if and when more information becomes available. The
Tribes are permitted under the Court’s scheduling Order to update this identiﬁ_cation of issues.
~ Order of June 6, 2005, at 2; § 1. At this stage, however? the Tribes believe that significant
changes from .these dates are unlikely.

IL. FAILURE TO COLLECT AMOUNTS DUE UNDER 1916 ACT LEASES BY
ILLEGAL CONVERSION TO 1938 ACT LEASES.

In 1904, at the insistence of the United States, the Shoshone and Arapahoe Tribes did
“cede, grant, and relinquish to the United States, all right, title, and interest in 1,480,000 acres,
representing about two-thirds of their reservation. The ceded lands were that part of .the

reservation north and east of the Big Wind River and the Little Wind River or Popo-Agie River.

* Act of Nov. 5, 1990, Pub. L. No. 101-512, 104 Stat. 1915; Act of Nov. 13, 1991, Pub. L. No. 102-154, 105 Stat.
990; Act of Oct. 5, 1992, Pub. L. No. 102-381, 106 Stat. 1374; Act of Nov. 11, 1993, Pub. L. No. 103-138, 107 Stat.
1379; Act of Sept. 30, 1994, Pub. L. No. 103-332, 108 Stat. 2499; Act of Apr. 26, 1996, Pub. L. No. 104-134, 110
Stat. 1321; Act of Sept. 30, 1996, Pub. L. No. 104-208, 110 Stat. 3009; Act of Nov. 14, 1997, Pub. L. No. 105-83,
111 Stat. 1543 Act of Nov. 29, 1999, Pub. L. No. 106-113, 113 Stat. 1501; Act of Oct. 11, 2000, Pub. L. No. 106-
291, 114 Stat. 922; Act of Nov. 5, 2001, Pub. L. No. 107-63, 115 Stat. 414; Act of Feb. 20, 2003, Pub. L. No. 108-7,
117 Stat. 11; Act of Nov. 10, 2003, Pub. L. No. 108-108, 117 Stat. 1241.

TRIBES’ STATEMENT IDENTIFYING
OIL AND GAS PHASE TWO ISSUES -- 8
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The United States undertook to dispose of the ceded lands under the “homestead, town-site, coal,
and mineral land laws, or by sale for cash,” and agreed to pay the Indians the amounts received
by the Government. Agreement of Apr. 21, 1904, approved by the Act éf March 3, 1905, ch.
1452, 33 Stat. 1016, art. I, II. The Tribes remained the equitable owners of the land and
mineralé, with the United States as trustee for purposes of disposing of the land. United Stdtes V.
Shoshone Tribe, 304 U.S. 111, 114 (1938); Florence E. Gallivan, 60.1.D. 417, 418 (1950); see
also Ash Sheep Co. v. United States, 252 U.S. 159 (1920). Through the years, beginning about
1906, portions of the 1904 “ceded” lands were entered, homesteaded, or purchased for cash, and
after 1920 taken up under the reclamation-homestead laws.

Around 1910, it became apparent that much of the 1904 ceded land was potentially
valuable for oil and gas. The Secretary of the Interior had approved oil and gas lease:s on some
allotted Indian lands, but under then-existing law he had no authority to leaée “undisposed of”
ceded lands fdr oil and gas development. To protect the Trib_es’ interest pending legislation, the
lands then considered potentially valuable for oil and gas were withdrawn as a petroleum reserve
by Presidential Order of August 2, 1912 (see S. Rep. No. 64-712 (19165; HR. Rep. No.. 64-975
(1916)).

In order _for the Tribes to benefit from oil and gas deposits within the ceded portion of the
reservation, Congress in the 1916 Act empowered the Secretary of the Interior to lease the
“ceded” lands for oil and gas developfnent “under-such terms and conditions as shall be by him
prescribed” with the proceeds, bonuses, and royalties from the leases to be “applied to the use

and benefit of said tribe.” Pursuant to the 1916 Act, the Secretary promulgated regulations

. governing leasing and production of oil and gas within the ceded portion of the Reservation on

Apr. 16, 1917, which were codified, as amended, in 25 C.F.R., Part 184 (1958).

TRIBES’ STATEMENT IDENTIFYING
OIL AND GAS PHASE TWO ISSUES -- 9
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The 1916 Act itself, however, and conse_quently the leases made under it, have a
provision of great benefit to the Tribes. Congress provided in the 1916 Act that any lease under
the Act “shall be for a period of twenty years with the prefefential right of the lessee to renew the
same for successive periods of ten years each upon such reasonable terms and conditions as may
bg prescribed by the Secretary of the Interior, unless otherwise provided by law at the time of

kb

expiration of any such period . . .. This provides an opportunity to increase the royalty to the
Tribe after the oil company has recovered its costs and made a fair profit. In contrast, leases
under the 1938 Act are all for the same term — an initiAa‘l period not to exceed 10 years and “as
long thereafter as minerals are produced in paying quantities.” 254 U.S.C. § 396a; 25 C.F.R. §
211.27(a). If a lease under the-1938 Act provided for a royalty of 1/8th (12.5%) to the Tribes,
the royalty remains at that rate until all recoverable oil and gas is removed from tile leased lands,
even if the oil company has earned back its costs- many times over and is making huge profits
from the lease with decades to go. The Government’s violation of the 1916 Act lease renewal
provisions resulted in significant lost trust funds to the Tribes. |

The Secretary entered into numerous 1916 Act leases for the Tribes through 1939, when
Congress ceased the disposal of ceded lands and restored to the Reservation all ceded lands not
- disposed of, except certain lands within the Riverton Reclamation District. Act of July 27, 1939
ch. 387, 53 Stat. 1128, 1129, § 5 (codified at 25 U.S.C. § 575). No law has ever been passed that
relieved the lessees from their obligations under these 1916 Act leases, and the Tribes have
benefited significantly from the provisioﬁ allowing a renewal éf terms every ten years after the
first 20-year term. Over tixﬁe, 1916 Act leases were renewed with increased royalties up to 25%.

The Secretary, however, at the request of several oil companies, converted at least the

following 1916 Act leases to 1938 Act leases, unlawfully freezing the royalty rate at 12.5%:

TRIBES’ STATEMENT IDENTIFYING
OIL AND GAS PHASE TWO ISSUES -- 10
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Steamboat Butte:

¢9) I-96 Ind-7736
2) 1-96-Ind-7737

Maverick Springs:
(1)  1-96-Ind-7745
2)  1-96-Ind-7746
3)  1-96-Ind-7747
(4)  1-96-Ind-7748
(5) 1-96-Ind-7749

As discovery is ongoing, additional conversions may be discovered and claimed.

These conversions were .illegal, costing the Tribes the differenc;t in royalty that they
could have obtained if these leases had remained 1916 Act leases. This Court has already held
that the duty of the Secretary to collect the royalty due under Aa lease is a money-mandating
obligation. The same is true of the duty of the Secretary to enforce the terms of existing leases,.
and not to modify those terms to the detriment of the Tribes,‘ contrary to law.

Time Periods. To the best of fhe Tribes’ present knowledge and belief, unlawful
cbnversion of 1916 Act leases into 1938 Act leases occurred between the early 1940’s and the
mid 1950’s. The time period for which damages are sought begins on the date of each such
conversion and extends to Déceﬁber 31, A2000. |
I11. FAILURE TO RESERVE MINERALS IN PATENTS UNDER THE 1905 ACT,

AND FAILURE TO CORRECT PATENTS OR OTHERWISE PROTECT THE
TRIBES’ MINERAL INTERESTS IN PATENTED LANDS.

The United States in a number of instances issued patents on tribal land ceded in trust
imrsuarﬁ to the Act of March 3, 1905 (ch. 1452, 33 Stat. 1016) (<1905 Act”) without expressly
reserving the minerals in violation of that Act and subsequent acts, cited.be.low, requiring
reservation of mineral deposits. As a result of that failure, and the failure each year of the United

~ States to correct the patents or otherwise protect the Tribes’ mineral estate in such lands, the

TRIBES’ STATEMENT IDENTIFYING
OIL AND GAS PHASE TWO ISSUES -- 11
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IN THE UNITED STATES COURT
OF FEDERAL CLAIMS

The Shoshone Indian Tribe of the }

Wind River Reservation, }

Wyoming }

and }

The Arapaho Indian Tribe of the }
Wind River Reservation, } Case Nos. 458-79L and 459-79L

Wyoming }

}

V. }

}

The United States }

Expert Report
of

Daniel T. Reineke, P.E.

April 27, 2007
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Expert Report of Daniel T. Reineke, P.E.
Exhibit List

Exhibit No. Description

1A&8B Lease Mapping on CD
2 Sample Company Self-Reporting Forms
3 Database Explanation
4 Historical Database on CD
5 Wind River Basin Fields
6 Platt's Prices - Spreadsheet on CD
7 U.S.G.S. Price - Spreadsheet on CD
8 Normalized Gross Proceeds Pricés at 40 Degrees
9 Major Portion Prices at 40 Degrees

10 Recalculated Unit Price on CD
11 Claim 1 Calculations on CD
12 Claim |l Calculations
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Case 1:79-cv-04582-ECH Document 86-1 Filed 12/18/09 Page 14 of 103

Underpayment Due to 1916 Act Lease Conversions -

PARCEL MSF002
Royalty

Lease # Rate Form # StartDate |End Date HBP Date

1-96-IND-0444 0.125000{1916 Act 1/21/1918 1/21/1938

1-96-IND-6535 0.125000(1916 Act 1/21/1938 1/21/1948

1-96-IND-7746 0.125000{5-157 (November 1947) 2/21/1948|10HBP 2/21/1958

MSF002 Maverick Springs :

Royalty Recalculated
Renewal! Date Date Volume Differential Value Damage
1/21/1938] NO CLAIM .
1/21/1948] NO CLAIM

Converted 6/21/1950

1/21/1958 12.5% ]
Jan-59 823] 0.0000 $2.66] . $0.00
Feb-59 1,188] 0.0000 : $2.47| $0.00
Mar-59 1,162 0.0000 $2.47, $0.00
Apr-59 806 0.0000 $2.47, $0.00
May-59 770 0.0000 $2.62| $0.00
Jun-59. 762l  0.0000 $2.47 $0.00
Jul-59 789 0.0000} $2.47 $0.00
Aug-59 . 785 0.0000 $2.47, $0.00

- Sep-59 402, 0.0000 $2.46 $0.00
Qct-59 406 0.0000 $2.47| $0.00
Nov-59 403 0.0000 $2.46 $0.00
Dec-59 . 397 0.0000 $2.49 $0.00
Jan-60 ’ 404 0.0000 $2.46) $0.00
Feb-60 401 0.0000 $2.49 $0.00
Mar-60 . 816 0.0000 $2.47 $0.00
Apr-60 : 339 .0.0000 $2.57 $0.00
May-60 . 396 .0.0000 $2.47 $0.00
Jun-60 264| 0.0000 $2.51 $0.00
Jul-60 823 0.0000 $2.47] $0.00
Aug-60 818 0.0000 $2.47, $0.00
Sep-60 431 0.0000 $2.49 $0.00
Oct-60 405 0.0000 $2.49 $0.00
Nov-60 813, 0.0000 $2.49 $0.00|
Dec-60 410 0.0000 $2.47, $0.00
Jan-61 824 0.0000 $2.49 $0.00
Feb-61 422 0.0000 - $2.46 $0.00,
Mar-61 837 0.0000 $2.62) $0.00
Apr-61 403 0.0000 $2.48 - $0.00
May-61 813 0.0000 $2.49 . $0.00
Jun-61 390] 0.0000 $2.55 $0.00
Jul-61 806 0.0000 $2.57 $0.00|
Aug-61 391 0.0000 $2.55] $0.00
Sep-61 407 0.0000 "$2.55) $0.00
Oct-61 791 0.0000 $2.55 . $0.00
Nov-61 ) 411 0.0000 $2.55 - $0.00
Dec-61 283 0.0000 $2.53 $0.00
Jan-62 . - 773 0.0000 - $2.49 $0.00
Feb-62 352 0.0000 $2.49 $0.00
Mar-62 736 0.0000] $2.49 $0.00
Apr-62 776 0.0000 $2.46 $0.00]
May-62 404, 0.0000 $2.47 $0.00
Jun-62 801 0.0000 $2.66 $0.00
PARCEL MSF002 Page 1
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Case 1:79-cv-040582-ECH Document 86-1

Underpayment Due to 1916 Act Lease Conversions

PARCEL MSF002

Filed 12/18/09 Page 15 of 103

Royalty Recalculated
Renewal Date Date Volume Differential Value Damage |
: Jul-62 787 0.0000 $2.47 $0.00
Aug-62 622 0.0000 $2.49 $0.00
Sep-62 407 0.0000] $2.47 . $0.00
Oct-62 703 0.0000 $2.47 $0.00
Nov-62 386 0.0000 $2.49 $0.00
Dec-62 804 0.0000 $2.46| $0.00
Jan-63 737 0.0000 $2.51 $0.00
Feb-63 425 0.0000 $2.51 $0.00
Mar-63 778 0.0000 $2.61 $0.00
Apr-63 814 0.0000 $2.51 $0.00
May-63 380 - 0.0000 $2.51 $0.00
Jun-63 818 0.0000 $2.51 $0.00
Jul-63 811 0.0000 $2.51 $0.00
Aug-63 . 815 0.0000 $2.51 $0.00
Sep-63 430 0.0000 $2.51 $0.00
Oct-63 832 0.0000 $2.51 $0.00
Nov-63 381 0.0000 $2.51 $0.00
Dec-63 793 0.0000 $2.51 $0.00
Jan-64 401 0.0000 $2.51 $0.00
Feb-64 743 0.0000 $2.51 $0.00
Mar-64 809 0.0000 $2.53 $0.00
Apr-64 826 0.0000 $2.61 $0.00
May-64 393 0.0000 $2.51 $0.00
Jun-64 822 -0.0000 $2.51 $0.00
Jul-64 417]. 0.0000 $2.51 $0.00
Aug-64 803 0.0000 - $2.53 $0.00
Sep-64 1,167 0.0000 $2.51 $0.00
Oct-64 2,756 0.0000 _$2.51 $0.00
Nov-64 1,585 0.0000 $2.51. $0.00
Dec-64 2,032 0.0000 $2.51 $0.00
Jan-65 2,056 0.0000 $2.51 $0.00
Feb-65 1,206 0.0000 $2.51 $0.00
Mar-65 2,032 0.0000 $2.53 $0.00
Apr-65 1,631 0.0000 $2.51| $0.00
May-65 2,012 0.0000 $2.53) $0.00
Jun-65 1,622 - 0.0000 $2.53 $0.00
Jul-65 4,046 0.0000 $2.53 $0.00
Aug-85 2,063 0.0000 $2.51 $0.00
Sep-65 2,741 0.0000 $2.51 $0.00
Qct-65 2,313 0.0000 $2.51 $0.00
Nov-65 2,021 0.0000 $2.53 $0.00
Dec65 2,018 0.0000 $2.53 $0.00
Jan-66 -2,390, 0.0000 $2.53 $0.00
Feb-66 1,528 0.0000 $2.56 $0.00
Mar-66 1,954 0.0000 $2.62 $0.00
Apr-66 1,526 0.0000 $2.56 $0.00
May-66 1,571 0.0000 $2.56° $0.00
Jun-66 1,175 0.0000 $2.62 $0.00
Jul-66 387, 0.0000 $2.56 $0.00
Aug-66 1,167 0.0000 $2.56 $0.00
Sep-66 1,951 0.0000 $2.56] $0.00,
Oct-66 1,555 0.0000 $2.56 $0.00
Nov-66 1,582 0.0000 $2.56 $0.00
PARCEL MSF002 Page 2
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Case 1:79-cv-04582-ECH Document 86-1

Underpayment Due to 1916 Act Lease Conversions

PARCEL MSF002

Filed 12/18/09 Page 16 of 103

Royalty Recalculated
Renewal Date Date Volume Differential Value Damage |
Dec-66 1,581 0.0000 $2.72 $0.00
Jan-67 1,218 0.0000 $2.89 $0.00
Feb-67 1,220 0.0000 $2.56 $0.00
Mar-67 2,326 0.0000 %272 $0.00
Apr-67 1,200 0.0000 $2.56) $0.00]
May-67 1,182 0.0000 $2.56 $0.00
Jun-67 1,510 0.0000 i $2.56 $0.00
Jul-67 1,593 0.0000 $2.56 $0.00
Aug-67 1,188 0.0000 $2.67 $0.00
Sep-67 1,437 0.0000 $2.56 $0.00
Oct-67 . 1,609 0.0000 $2.56 $0.00
Nov-67 1,522 0.0000 $2.56 $0.00
' Dec-67 1,609 0.0000 $2.64|. $0.00
1/21/1968 16 2/3% Jan-68 1,210 0.0417 $2.64| $133.18
Feb-68 1,252 0.0417 $3.28| $171.20
Mar-68 1,263 0.0417 $2.64 $139.07
Apr-68 1,213 0.0417 $2.64| $133.53
May-68 1,599 0.0417 $2.64 $176.00
Jun-68 780 0.0417 $2.64 ' $85.88
Jul-68 . 824 0.0417 $2.69 $92.45
Aug-68 1,501 0.0417 $2.69; $168.33
Sep-68 - 1,921 0.0417 ' $2.69 $215.49
Oct-68 2,024 0.0417 $2.69 $227.05
Nov-68 1,562] 0.0417 $2.69 $175.24}
Dec-68 1,604 0.0417 $2.69 $179.88
Jan-69 1,230 0.0417 $2.69 $137.96
Feb-69 1,069 0.0417 $2.69 $119.88
Mar-69 1,484 0.0417 $2.80 $173.25
Apr-69 1,914 0.0417 $2.80; $223.42
May-69 1,528 0.0417 $2.80 $178.40
Jun-69 1,556 0.0417 $2.80 $181.64
Jul-69 1,612 0.0417 $2.80 . $188.25
Aug-69 1,532 0.0417 $2.80| $178.93
Sep-69 1,597 0.0417 $2.85 $189.83
Oct-69 1,253 0.0417 $2.85 $148.97
Nov-69 1,618 0.0417 $2.85 $192.29
Dec-69 1,222 0.0417 $2.85 $145.27
Jan-70 1,110 0.0417 $2.85 $131.93
Feb-70 1,683 0.0417 -~ $2.85 $199.98
Mar-70 1,111 0.0417 $2.85 $132.03
Apr-70- 1,101 0.0417 $2.84 $130.39
May-70 1,120 0.0417 $2.84| $132.64
Jun-70 1,13¢ 0.0417 $2.85 $135.40
Jul-70 1,184 0.0417 $2.84| $140.25
Aug-70 763 0.0417 $2.85| $90.72
Sep-70 707 0.0417| . $2. $83.77
Oct-70 1,697 0.0417 $2.8 $189.85
Nov-70 1,515 0.0417 $3.10 $195.88
Dec-70 1,2 0.0417 $3.09 . $159.03
Jan-71 1,143 0.0417 $3.10 $147.70
Feb-71 1,167, 0.0417 $3.10 $150.81
Mar-71 1,215 0.0417 $3.10 $157.09
Apr-71 1,140 0.0417 $3.10 $147.41
PARCEL MSF002 Page 3
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Case 1:79-cv-04582-ECH Document 86-1

Underpayment Due to 1916 Act Lease Conversions

Filed 12/18/09 Page 17 of 103

PARCEL MSF002
Royalty Recalculated
Renewal Date Date Volume Differential Value Damage
May-71 725 0.0417 $3.10 $93.74
Jun-71 1,110] 0.0417 $2.92 $135.22
Jul-71 826 0.0417 $3.10 $106.79
Aug-71 1,057| 0.0417 $3.10] $136.70
Sep-71 1,632 0.0417 $3.10 $198.00
Oct-71 1, 0.0417 $3.10 $137.49
Nov-71 1,068, 0.0417 $3.10 $138.06
Dec-71 465 0.0417 $3.10 © $60.11
Jan-72 1,453 0.0417 $3.10 $187.88
Feb-72 597 0.0417 $2.92 $72.66
Mar-72 1,568 0.0417 $2.92 $190.95
Apr-72 1,385] 0.0417 $3.11 $179.67
May-72 961 0.0417 $3.11 $124.63
Jun-72 1,059 0.0417 $3.10 $136.87
Jul-72 705] 0.0417 $3.10 - $91.19
Aug-72 679 0.0417 $3.10 $87.81
Sep-72 1,465 0.0417 -$3.10 $189.40
Oct-72 678 0.0417 $3.10 $87.70
Nov-72 1,753 0.0417 $3.10 $226.62
Dec-72 708 0.0417 $3.10 - $91.22
Jan-73 1,178 0.0417 $3.10) $152.33
Feb-73 1,173 0.0417 $4.50) $220.11
Mar-73 399 0.0417 $3.10 $51.63
Apr-73 1,432 0.0417 $3.38 $201.81
May-73 1,196] 0.0417 $3.38 $168.60
Jun-73 788 0.0417 $3.46 $113.76
Jul-73 825 0.0417 $3.46 $118.96
Aug-73 806 0.0417 $4.18] .$140.53
Sep-73 1,207| 0.0417 $4.82 $242.55
- Oct-73 2,091 0.0417 $4.82 $420.22
Nov-73 - 808 0.0417 $4.82, $162.42
Dec-73 2,446 0.0417 $4.82 $491.55
Jan-74 1,020 0.0417 $9.46/ $402.37
Feb-74 908 0.0417 $9.46| - $358.19
Mar-74 1,049 0.0417 $9.46 $413.81
Apr-74 1,095 0.0417 $9.46 $431.96
May-74 999 0.0417 $9.46 $394.09
Jun-74 845 0.0417 $9.46] $333.34
Jul-74 1,043 0.0417 $9.46 - $411.44
Aug-74 498, 0.0417 $9.46 $196.45
Sep-74 1,225 0.0417 $9.46) $483.24
Oct-74 1,297 0.0417 $10.51 $568.43
Nov-74 1,136 0.0417 $10.51 $497.87
Dec-74 1,078 0.0417 $10.51 $472.45
Jan-75 967 0.0417 $9.88 $398.40
Feb-75 - 952 0.0417 $9.88 $392.22
* Mar-75 1,080 0.0417 $9.88 $444.96
Apr-75 453 0.0417 $9.88] $186.63
May-75 887 0.0417 $9.88] $365.44
Jun-75 1,062] 0.0417 $9.88 $437.54
Jul-75 441 0.0417 $9.88 $181.69
Aug-75 1,062 0.0417 $9.88 $437.54
Sep-75 1,112 0.0417 $9.88] $458.14
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Case 1:79-cv-04582-ECH Document 86-1

Underpayment Due to 1916 Act Lease Conversions

Filed 12/18/09 Page 18 of 103

PARCEL MSF002
) : Royalty Recaiculated
Renewal Date Date Volume Differential Value Damage |
Oct-75 690, 0.0417 $9.88 $284.28
Nov-75 534 0.0417 $9.88 $220.01
Dec-75 672 0.0417 $9.88 $276.86
Jan-76 1,237 0.0417 $9.21 $475.08
Feb-76 1,034 0.0417 $10.08 $434.63
Mar-76 1,158 0.0417 $10.15 $490.13
Apr-76 1,139 0.0417 $10.22 $485.41
May-76 880 0.0417 $10.22 $375.03
Jun-76 990, 0.0417 $10.22 $421.91
Jul-76 968 0.0417 $10.22 $412.54
Aug-76 1.547 0.0417 $10.22 $659.29
Sep-76 219 0.0417 $11.95 $109.13
Oct-76 711 0.0417 $11.95 $354.30
Nov-76 673 0.0417 $11.95 $335.37
Dec-76 667 0.0417 $11.95 $332.38
Jan-77 815 0.0417 $11.54 $3982.19
Feb-77 920 0.0417 $11.54 $442.72
Mar-77 828 0.0417 $11.54 $432.13
Apr-77 968 0.0417 $11.54 $465.82
May-77 939 0.0417 $11.54 $451.86
Jun-77 502 0.0417 $11.54 $241.57
Jul-77 777 0.0417 $11.54 $373.91
Aug-77 1,016 0.0417 $12.49) $529.17
Sep-77 956 0.0417 $12.49 $497.92
Oct-77 1,019 0.0417 $12.49 $530.73
Nov-77 1,017 0.0417 $12.49 $529.69
Dec-77 1,020 0.0417 $12.49 $531.25
1/21/1978 25.0% Jan-78 905 0.1250 $12.71 $1,437.82
Feb-78 628 0.1250 $12.71 $997.74|
Mar-78 658 0.1250 $12.71 $1,045.40
Apr-78 679 0.1250 $12.71 $1,078.76
May-78 677 0.1250 $12.71 $1,075.58
Jun-78 544 0.1250 $12.71 $864.28
Jul-78 612 0.1250 $12.71 $972.32
Aug-78 628 0.1250| $12.71 $997.74
Sep-78 622 0.1250 $12.71 $988.20
- Oct-78 . 644 0.1250 $12.71 $1,023.16
Nov-78 - 602 0.1250 $12.71 $956.43
Dec-78 664 0.1250 $12.71 $1,054.93
Jan-79 659 0.1250 $11.48 $945.67
Feb-79 577 0.1250 $12.25 $883.53
Mar-79 612 0.1250 $12.25 $937.13
Apr-79 533 0.1250 $12.25 $816.16
May-79 565 0.1250 $15.75 $1,112.34
Jun-79 596, 0.1250( $19.10 $1,422.95
Jul-79 618 0.1250 $22.30 $1,722.68
Aug-79 614 0.12%0 $25.05 $1,922.59
Sep-79 541 0.1250 $26.50 . $1,792.06
Oct-79 555 0.1250 $29.50 $2,046.56
Now-79 590 0.1250 $31.00 $2,286.25
Dec-79 559 0.1250 $32.50 $2,270.94
Jan-80 568 0.1250 $32.50 $2,307.50
Feb-80 562 0.1250 $37.00 $2,599.25
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Case 1:79-cv-04582-ECH Document 86-1

Underpayment Due to 1916 Act Lease Conversions

PARCEL MSF002
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Royaity Recalculated
Renewal Date Date Volume Differential Vaiue Damage
Mar-80 : 621 0.1250 $38.00 $2,949.75)
Apr-80 556 0.1250 $40.00 $2,780.00
May-80 576 0.1250 $40.00 $2,880.00
Jun-80 475 0.1250 $40.00 $2,375.00
Jul-80 373 0.1250 $40.00 $1,865.00
Aug-80 1,021 0.1250 $38.00 $4,849.75
Sep-80 125] 0.1250 $36.00 $562.50
Oct-80 5984 0.1250 - $36.00 $2,673.00
Nov-80 580 0.1250 $36.00 $2,610.00
Dec-80 645 0.1250 $36.00 $2,902.50
Jan-81 422 0.1250 $38.00 $2,004.50
Feb-81 528 0.1250 $38.00 $2,508.00
Mar-81 508 0.1250 $38.00 $2,413.00
Apr-81 630 0.1250 $38.00 $2,992.50
May-81 414] - 0.1250 $38.00 $1,966.50
Jun-81 355 0.1250 $36.00 $1,597.50
Jul-81 - 451 0.1250 $36.00 $2,029.50
Aug-81 473 0.1250 $36.00 $2,128.50
Sep-81 431 0.1250 $36.00 $1,939.50
Oct-81 458 0.1250 $35.00 $2,003.75
Nov-81 537 0.1250 $36.00 $2,416.50
Dec-81 649 0.1250 $35.00 $2,839.38
Jan-82 508| 0.1250 $33.85 $2,149.48
Feb-82 472 0.1250 $31.56 $1,862.04
Mar-82 438 0.1250 $28.48 $1,559.28
Apr-82 435 0.1250 $33.45 $1,818.84
May-82 898| . 0.1250 $36.93 $4,145.39
Jun-82 2,461| 0.1250 $35.07 $10,788.41
Jul-82 2,327 0.1250 $34.16 $9,936.29
Aug-82 2,778 0.1250 $33.95 $11,789.14
Sep-82 3,003, 0.1250 $35.63 $13,374.61
Oct-82 2,787 0.1250 $35.68 $12,430.02
Nov-82 - 4,138 0.1250 $33.15 $17,146.84
Dec-82 3,707] 0.1250 $31.72 $14,698.26
Jan-83 3,693 0.1250 $30.18 $13,936.46
Feb-83 4,178 0.1250 $27.95 $14,596.89
Mar-83 4,668, 0.1250 $28.82 $16,816.47
Apr-83 4,397, 0.1250 $30.11] | $16,549.21
May-83 4,233 0.1250 $29.50 . $15,609.19
Jun-83 3,855 0.1250 $30.50 $14,697.19
Jul-83 . 4,767 0.1250 $31.16 $18,567.47
Aug-83 3,961 0.1250 $30.91 $15,304.31
Sep-83 3,836 0.1250 $30.11 $14,437.75
. Oct-83 3,963 0.1250 $29.41 $14,568.98
Nov-83 3,697 0.1250 $28.84 $13,327.69
Dec-83 3,524 0.1250 $28.24} $12,439.72
Jan-84 3,187 0.1250 $28.69 $11,429.38
Feb-84 3,066 0.1250 $29.14 $11,167.91
Mar-84 3,383 0.1250 $29.76 $12,584.76
Apr-84 3,223 0.1250} - $29.62 $11,933.16
May-84 3,107 0.1250 $29.52 $11,464.83
Jun-84 2,803 - 0.1250 $28.97 $10,150.36
Jul-84 3,370 0.1250 $27.75] | $11,689.69
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Case 1:79-cv-04582-ECH Document 86-1 Filed 12/18/09 Page 20 of 103

Underpayment Due to 1916 Act Lease Conversions

PARCEL MSF002

Royalty Recalculated
Renewal Date Date Volume Differential Value Damage |
Aug-84 3.036 0.1250 $28.25 $10,720.88
Sep-84 2,866 0.1250 $28.31 $10,142.06
Oct-84 3,078 0.1250 $27.76 $10,680.66
Nov-84 2,920 0.1250 $28.35 $10,347.75
Dec84 2,929 0.1250 $23.93 $8,761.37
Jan-85 2,772 0.1250 $24.14 $8,364.51
Feb-85 2,466 0.1250 $26.77 $8,251.85
Mar-85 2,865 0.1250 $27.74 $9,934.39
Apr-85 2,715 0.1250 $28.30 $9,604.31
May-85 3,021 0.1250 $27.12 $10,241.19
Jun-85 2,682 0.1250 $26.64 $8,931.06
Jul-85 2,496 0.1250 $26.83 $8,370.96
Aug-85 2,978 0.1250 $27.26 $10,147.54
Sep-85 2,734 0.1250 $27.79 $9,497.23
Oct-85 2,906 -0.1250 $29.04 $10,648.78
Nov-85 2,296 0.1250 $30.31 $8,698.97
Dec-85 2,747 . 0.1250 $26.73 $9,178.41
Jan-86 3,076 0.1250 $22.74 $8,743.53
Feb-86 2,259 0.1250 $14.94 $4,218.68
Mar-86 2,095 0.1250 $12.62 $3,304.86
Apr-86 967 0.1250 $12.85 $1,553.24
May-86 1.06 0.1250 $14.69 $1,959.28
Jun-86 1,029 0.1250 $12.72 $1,636.11
Jul-86 1,037} 0.1250 $10.82 $1,402.54
Aug-86 1,235 0.1250 $14.84 $2,290.93
Sep-86 1,011 0.1250 $13.91 $1,757.88
Oct-86 1,052 0.1250 . $13.85 $1,821.28
Nov-86 1.007 0.1250 $14.21 $1,788.68
Dec-86 1.834 0.1250 $15.33] - $3,514.40
Jan-87 2,023 0.1250 $17.91 $4,528.99
Feb-87 999 0.1250 $16.98 $2,120.38
Mar-87 1,097, 0.1250 $17.56 $2,407.92
Apr-87 984 0.1250 $18.39 $2,261.97
May-87 2,643 0.1250 $19.16 $6,329.99
Jun-87 2,380 0.1250 $19.78 $5,884.55
Jul-87 2,717 0.1250 $21.10 $7,166.03
Aug-87 2,642 0.1250 $20.02 $6,611.61
Sep-87 2,565 0.1250 $19.28 $6,181.65
Oct-87 2,299, 0.1250 $19.60 $5,632.55
Nov-87 2,531 0.1250 $18.67 $5,906.72
Dec-87 2,181 0.1250 $16.99 $4,631.90
1/21/1988 25.0% Jan-88 1,384 0.1250 $16.91 $2,925.43
Feb-88 1,147 0.1250 $16.52 $2,368.56
Mar-88 1,178 0.1250 $16.97 $2,351.58
Apr-88 1,078 0.1250 $17.63 $2,375.64
May-88 1,078 0.1250 $17.19 $2,316.35
Jun-88 970 0.1250 $16.28 $1,973.95
Jul-88 919 0.1250 $15.55 $1,786.31
Aug-88 917 0.1250 $15.95 $1,828.27
Sep-88 923 0.1250 $14.26 $1,645.25
Oct-88 878 0.1250 $13.52 $1,483.82
Nov-88 883 0.1250 $13.89 $1,633.11
Dec-88 930 0.1250 $16.13, $1,875.11
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Royality Recalculated
Renewal Date Date Volume Differential Value Damage
Jan-89 926 0.1250 $17.77 $2,056.88
Feb-89 870 0.1250 $17.69 $1,923.79
Mar-89 859 0.1250 $19.38 $2,080.93
Apr-89 891 0.1250 $20.82 $2,318.83
May-89 914 0.1250 $19.87 $2,270.15
Jun-89 907| - 0.1250 $19.80 $2,244.83
Jul-89 820 0.1250 $19.48 $1,996.70
Aug-89 692, 0.1250 $18.22 $1,576.03
Sep-89 889 0.1250 $19.34 $2,149.16
Oct-89 465| 0.1250 $19.85 $1,153.78
Nov-89 862 0.1250 $19.61 $2,112.98
Dec-89 919 0.1250 $20.85 $2,395.14
Jan-90 862 0.1250 $22.61 $2,436.23
Feb-90 833 0.1250 $21.86 $2,276.17
Mar-90 836 0.1250 $20.14 $2,104.63
Apr-90 878- 0.1250 $18.18 $1,995.26
May-90 957| 0.1250 $17.95 $2,147.27
Jun90 1,049 0.1250 $16.45 $2,157.01
Jul-80 - 864 0.1250 $18.20 $1,965.60
‘Aug-90 866 0.1250 $27.06] - $2,929.25
Sep-90 794 0.1250 $33.51 $3,325.87
Oct-90 854 0.1250 $35.84 $3,825.92
Nov-90. 857 0.1250 $32.08 $3,436.57
Dec-90 807 0.1250 $27.13 $2,736.74
Jan-91 860, 0.1250 $24.98 $2,685.35
Feb-91 783 0.1250 $20.23 $1,980.01
Mar-914 892 0.1250 $19.65 $2,190.98
Apr-91 941 0.1250 $20.58 $2,420.72
May-91 1,075 0.1250 $20.98 $2,819.19
Jun-91 1,013 0.1250 $19.94 $2,524.90
Jul-91 1,049 0.1250 $21.15 $2,773.29
Aug-91 - 798 . 0.1250 $21.44 $2,138.64
Sep-91 1,001 0.1250 $21.64, $2,707.71
Oct-91 0 0.1250 $22.98 $0.00
Nov-91 949 0.1250 $22.21 $2,634.66
Dec-91 994 0.1250 $19.25 $2,391.81
Jan-92 1,003 0.1250 $18.54] $2,324.45
Feb-92 887| 0.1250 $18.76 $2,080.02
Mar-92 859 0.1250 $18.52 $1,988.59
Apr-92 - 762 0.1250 $19.73 $1,879.28
May-92 824 0.1250 $20.48 $2,109.44
Jun-92 811 0.1250 $21.88 $2,218.09
Jul-92 839 0.1250 $21.28 $2,231.74
Aug-92 806 0.1250 $20.84 $2,099.63
Sep-92 779 0.1250 $21.38 $2,081.88
Oct-92 784 0.1250 $21.19 $2,076.62
Nov-92 735 0.1250 $19.84 $1,822.80
Dec-92 762 0.1250 $18.91 $1,801.18
Jan-93 760 0.1250 $18.37 $1,745.15
Feb-93 690 0.1250 $19.34 $1,668.08
Mar-93 755 0.1250 $19.57 $1,846.92
Apr-93 666 0.1250 $19.50 $1,623.38
May-93 790 0.1250 $19.17 $1,893.04
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Underpayment Due to 1916 Act Lease Conversions

PARCEL MSF002

Filed 12/18/09 Page 22 of 103

Royalty Recalculated
Renewal Date Date Volume Differential Value Damage |
Jun-93 822 0.1250 $18.09 $1,858.75
Jul-g3 891 0.1250 $16.89 $1,881.12
Aug-93 871 0.1250 $17.01 $1,851.96
Sep-93 1,050 0.1250 $16.50 $2,165.63
Oct-93 746 0.1250 $17.15 $1,599.24
Nov-93 851 0.1250 $15.61 $1,660.51
Dec-93 837 0.1250 $13.51 $1,413.48
Jan-94 771 0.1250 $14.03 $1,352.14
Feb-94 697 0.1250 $13.78 $1,200.58
Mar-94 825 0.1250 $13.68 $1,410.75
Apr-94 790 0.1250 $15.42 $1,522.73
May-94 825 0.1250 $16.89|. $1,741.78
Jun-94 862 0.1250 $18.06 $1,045.97
Jul-94 844 0.1250 $18.65 $1,967.58
Aug-94 792 0.1250 $17.38 $1,720.62
Sep-94 783 0.1250 $16.45 $1,610.04
Oct-94 812 0:1250 $16.72 $1,697.08
Nov-94 852 0.1250 $17.07 $1,817.96
Dec-94 832 0.1250 $16.16 $1,680.64
Jan-85 830 0.1250 $17.04 $1,767.90
Feb-85 775 0.1250 $17.57 $1,702.09
Mar-95~ 899 0.1250 $17.54 $1.971.06
Apr-95 896 0.1250 $18.90 $2,116.80
- May-95 872 0.1250 $18.74 $2,042.66
Jun-95 804 0.1250 $17.45 $1,753.73
Jul-95 885 0.1250 $16.33 $1,806.51
Aug-85 361 0.1250 $17.02 $768.03
Sep-95 410 0.1250| $17.23 $883.04
Oct-95 421 0.1250 $16.43 $864.63
Nov-g5 374 0.1250 $16.99 $794.28
Dec-95 406 0.1250 $18.03 $915.02
Jan-96 354 0.1250 $17.85 $789.86
Feb-96 376 0.1250 $18.09 ~ $850.23
Mar-96 405 0.1250 $20.33 $1,029.21
Apr-96 398 0.1250 $22.50 $1,119.38
May-86 487 0.1250 $20.17} $1,227.85
Jun-96 414 0.1250 $19.57 $1,012.75
Jul-96 479 0.1250 $20.58 $1.232.23
Aug-96 407, 0.1250 $21.07 $1,071.94
Sep-96 383 . 0.1250 $22.99 $1,100.65
Oct-86 450 0.1250 $24.00 $1,350.00
Nov-96: 479 0.1250 $22.96 $1,374.73
Dec-96 474 0.1250 $24.34 $1,442.15
Jan-97 424 0.1250 $24.14 $1,279.42
Feb-97 367 0.1250 $21.08 $967.50
Mar-97 405 0.1250 $19.59 $991.74
Apr-97 396 0.1250 $18.60 $920.70
May-97 400 0.1250 $19.49 $974.50
Jun-97 386 0.1250 $17.89 $863.19
Jul-97 412 0.1250 $18.16 $935.24
Aug-97 352 0.1250 $18.41 $810.04
Sep-97 409 0.1250 $18.26 $933.54
Oct-97 410 0.1250 $19.79 $1,014.24
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Case 1:79-cv-04582-ECH Document 86-1 Filed 12/18/09 Page 23 of 103

Underpayment Due to 1916 Act Lease Conversions

PARCEL MSF002
Royalty Recalculated

Renewal Date Date Volume Differential Value Damage |
Nov-97 385 0.1250 $18.44 $910.48
Dec-97 535 0.1250 $16.75 $1,120.16
1/21/1998 19% Jan-98 485 0.0650 $14.97 $471.93
Feb-98 478 0.0650 $16.21 $503.64
Mar-98 530 0.0650 $13.16 $453.36
Apr-98 562 0.0650 $13.05 $476.72
May-98 250 0.0650 $12.59 $204.59
Jun-98 0.0650 $0.00
. Jul-g8 '0.0650 $0.00
Aug-98 0.0650 $0.00
Sep-98 0.0650 $0.00
Oct-98 0.0650 $0.00
Nov-98 0.0650 $0.00
Dec-98 0.0650 $0.00
Jan-99 0.0650 $0.00
Feb-99 0.0650 $0.00
Mar-99 0.0650 $0.00
Apr-99 0.0650 $0.00
May-99 0.0650 $0.00
Jun-99 0.0650 $0.00
Jul-99 0.0650 $0.00
Aug-99 0.0650 $0.00
Sep-99 0.0650 $0.00
Oct-99 0.0650 $0.00
Nov-99 0.0650 $0.00
Dec-99 - 0.0650 $0.00
Jan-00 0.0650 $0.00
Feb-00 0.0650 $0.00
Mar-00 0.0650 $0.00
Apr-00 0.0650 $0.00
May-00 0.0650 $0.00
Jun-00 0.0650 $0.00
Jul-00 0.0650 $0.00
Aug-00 0.0650 $0.00
~Sep-00 0.0650 $0.00
Oct-00 0.0650 $0.00

Nov-00

o Dec-00
TOTAL $956,433.90

PARCEL MSF002 Page 10

SA 33



DOE/EIA-0384(2009) | August 2010

2009

gy Rev

IewW

.gov/aer

WWw.eid

Annual Ener

c
9O
]

©
-
2
k=

£
O
<

c
9O
)

o

£

|
e
£

>

o

|

Q

c
w
)
—




GE VS

Figure 5.18 Crude Oil Domestic First Purchase Prices

U.S. Average Real' and Nominal? Prices, 1949-2009
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' In chained (2005) dollars, calculated by using gross domestic product implicit price defla- 3 Alaska North Slope.
tors. See Table D1. Source: Table 5.18.

2 See “Nominal Dollars” in Glossary.
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Table 5.18 Crude Oil Domestic First Purchase Prices, Selected Years, 1949-2009

(Dollars per Barrel)

Alaska North Slope California Texas U.S. Average
Year Nominal ! | Real 2 Nominal ! ‘ Real 2 Nominal ! I Real 2 Nominal ! Real 2
1949 -— - NA NA NA NA 2.54 R17.53
1950 -— —-— NA NA NA NA 2.51 R17.14
1955 - -— NA NA NA NA 277 - R16.70
1960 NA NA NA NA NA NA 2.88 R15.49
1965 NA NA NA NA NA NA 2.86 R14.36
1970 NA NA NA NA NA NA 3.18 R13.08
1971 NA NA NA NA NA NA 3.39 R13.28
1972 NA NA ’ NA NA NA NA 3.39 R12.73
1973 NA NA NA NA NA NA 3.89 R13.84
1974 NA NA NA NA NA NA 6.87 R22.40
1975 NA NA NA NA NA NA 7.67 R22.85 °
1976 NA NA ~NA NA NA NA © 819 R23.08
1977 36.29 3R16.66 7.92 R20.98 8.58 R2273 8.57 R22.70
1978 5.21 R12.90 8.58 R21.24 9.29 R23.00 9.00 R22.28
1979 1057 R24.15 12.78 R29.20 12.65 R28.91 12.64 R28.88
1980 16.87 R35.33 23.87 R4g.99 21.84 R45.74 ) 21.59 R45.21
1981 23.23 R44.48 26.80 R51.32 35.06 R67.13 31.77 R60.83
1982 19.92 R35.95 2458 R44.36 31.77 - R57.33 28.52 R51.47 -
1983 17.69 R30.71 22.61 R39.25 29.35 R50.95 2619 R45.47
1984 17.91 R20.97 22.09 R36.96 28.87 R48.31 25.88 R43.30
1985 16.98 R27.58 -+ 2214 R35.96 26.80 R43.52 24,09 R39.12
1986 6.45 R10.25 11.90 R18.91 14.73 R23.40 12.51 R19.88
1987 10.83 R16.72 13.82 R21.49 17.55 R27.10 15.40 R23.78
1988 8.43 R12.58 . 1097 R16.38 14.71 R21.96 12,58 R18.78
1989 12.00 R17.26 14.06 R20.22 17.81 R25.62 15.86 R22.84
1990 15.23 R21.09 17.81 .R24 .67 22.37 R30.98 20.03 R27.74 -
1991 11.57 R15.48 13.72 R18.35 19.04 R25.47 16.54 R22.12
1992 11.73 R15,33 13.55 R17.70 18.32 R23.94 16.99 R20.89
1993 10.84 R13.86 12.11 R15.48 16.19 R20.70 .14.25 R18.22
1994 977 R12.23 1212 R15.17 14.98 R18.76 13.19 R16.51
1995 11.12 R13.64 14.00 R17.17 16.38 R20.09 14.62 R17.93°
1996 15.32 R18.44 16.72 R20.12 20.31 R24.44 R 18.46 R22.22
- 1997 : 14.84 R17.55 15.78 R18.66 - 18.66 R22.07 17.23 R20.38
1998 8.47 Rg9 91 9.55 R11.17 12.28 R14.36 10.87 R12.71
1999 1246 . R14.36 14.08 R16.23 17.29 R19.93 15.56 R17.93
2000 23.62 R26.65 2482 R28.00 28.60 R32.26 26.72 R30.14
2001 18.18 R20.06 20.11 R22.18 23.41 R25.82 21.84 R24.09
2002 19.37 R21.03 21.87 R23.74 23.77 R25.80 2251 R24 44
2003 23.78 R25. 27 26.43 R28.09 29.13 R30.96 27.56 R29.29
2004 33.03 R34.13 34 .47 R35.62 38.79 R40.08 36.77 R38.00
2005 47.05 R47.05 47.08 R47.08 52,61 R52.61 - 50.28 R50.28
2006 56.86 : R55.07 57.34 R55.53 61.31 R59.38 59.69 R57.81
2007 63.69 R59.96 65.07 R61.26 68.30 Rg4.30 66.52 R62.63
2008 90.10 R83.05 90.47 R83.40 R96.85 Rgg.28 94.04 R86.69
2009P 54.41 49.57 56.12 51.13 57.40 52.29 56.39 51.37

1 See "Nominal Dollars" in Glossary.

2 In chained (2005) dollars, calculated by using gross domestic product |mp||cn price deflators in Table
D1. See "Chained Dollars" in Glossary.

3 Average for July through December only.

R=Revised. P=Preliminary. NA=Not available. — — = Not applicable.

Note: Prices are for the marketed first sales price of domestic crude oil. See Note 4, "Crude Oil
Domestic First Purchase Prices," at end of section.

Web Pages: ¢ For all data beginning in 1949, see http://www.eia. gov/emeu/aer/petro html.

 For related information, see http:/fwww.eia.gov/oil_gas/petroleum/info_glance/petroleum.html

Sources: e 1949-1973—Bureau of Mines, Minerals Yearbook, "Crude Petroleum and Petroleum
Products” chapter. e 1974-January 1976—Federal Energy Administration (FEA), Form FEA-90, "Crude
Petroleum Production Monthly Report." « February 1976-1977—FEA, Form FEA-P-124, "Domestic Crude
Oil Purchaser's Monthly Report. e 1978-1982—U.S. Energy Information Administration (EIA), Form
ERA-182, "Domestic Crude Oil First Purchaser's Report." e 1983 forward—EIA, Petroleum Marketing
Monthly (April 2010), Table 18.
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