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INTRODUCTION
Appellant Bay Mills Indian Community (“Bay Mills”) seeks an immediate
stay of the district court’s order enjoining Bay Mills from operating its casino
gaming facility in Vanderbilt, Michigan. Bay Mills has appealed the injunction in
accordance with 28 U.S.C. §1292(a)(1). The district court denied Bay Mills’
motion for a stay. Record Entry No. 45, Opinion and Order denying Bay Mills’
Motion to Stay Injunction (attached as Exhibit A.)

I. THE DISTRICT COURT LACKS JURISDICTION TO ENTERTAIN
THIS CASE.

A.  BAY MILLS IS IMMUNE FROM UNCONSENTED SUIT.

Bay Mills enjoys the same common law immunity from suit which is
enjoyed by all sovereign governments in our system of jurisprudence. Cherokee
Nation v. Georgia, 30 US. (5 Pet.) 1, 17 (1831); Kiowa Tribe of Oklahoma v.
Manufacturing Technologies, Inc., 523 U.S. 751, 754 (1998). For a suit against an
Indian tribe to proceed, there must be a clear waiver by the Tribe of its sovereign
mmmunity, C & L Enterprises, Inc., v. Citizen Band Potawatomi Indian Tribe of
Oklahoma, 532, U.S. 411 (2001), or an unequivocal abrogation of tribal sovereign
immunity by Congress, which cannot be implied. Santa Clara Pueblo v. Martinez,

436 U.S. 49, 58 (1978). Neither is present here.
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1.  The District Court’s Initial Conclusion that Tribal
Sovereign Immunity Is Abrogated by 28 U.S.C. §§1331 and
1362 Is Erroneous.

It is seitled that an Indian tribe’s sovereign immunity is not waived by 28
U.S.C. § 1331; its terms do not constitute the clear, unequivocal intent of Congress
to waive sovereign immunity. Memphis Biofuels, L.L.C. v. Chickasaw Nation
Industries, Inc., 585 F.3d 917 (6" Cir. 2009). As a threshold matter, the mere
existence of tribal sovereign immunity properly results in dismissal for lack of
jurisdiction. Memphis Biofuels, supra at 920-921, citing Miner Electric, Inc., v.
Muscogee (Creek) Nation, 505 F.3d 1007, 1011 (10™ Cir. 2007).

Abrogation of tribal sovereign immunity is not accomplished by 28 U.S.C.
§1362' as the district court erroneously concluded. Record Entry No. 33, supra, p.
6. Section §1362 does not waive a defendant government’s sovereign immunity.
Blatchford v. Native Village of Noatak, 501 U.S. 775 (1991); See also, Keweenaw
Bay Indian Community v. State of Michigan, 11 F.3d 1341, 1347 (6™ Cir. 1993)
(dismissal affirmed of a case brought under §1362 by an Indian tribe for failure to
join two other tribes as indispensable parties under Fed.R.Civ.P. 19(b); §1362 did
not abrogate their sovereign immunity, citing Oklahoma Tax Comm’n v. Citizen

Band Potawatomi Tribe of Oklahoma, 498 U.S. 505 (1991)).

! “The district courts shall have original jurisdiction of all civil actions, brought by
any Indian tribe or band with a governing body duly recognized by the Secretary of
the Interior, wherein the matter in controversy arises under the Constitution, law,
or treaties of the United States.”
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Nor can the district court rely upon Section 107(a)(3) of the Michigan Indian
 Land Claims Settlement Act, P.L. 105-143, 111 Stat. 2652° (“MILCSA™) as its
basis for federal question jurisdiction under 28 U.S.C. §§1331 and 1362. Record
Entry No. 33, supra, p. 6. That section’s language does not support even an
inference that the statute constitutes any abrogation of tribal-sovereign Immunity,
thus the district court clearly erred in finding subject matter jurisdiction under 28
U.S.C. §§1331 and §1362.

When these errors were brought to the district court’s attention, the court
acknowledged that neither 28 U.S.C. §1331 nor 28 U.S.C. §1362 abrogates tribal
sovereign immunity, but erroneously relied for jurisdiction on a provision of the
Indian Gaming Regulatory Act, 25 U.S.C. §2701, et seq., (IGRA). Record Entry
No. 45, supra, p. 4. Under the circumstances in this case, Congress’s limited
abrogation of tribal-sovereign immunity in IGRA is not applicable and does not

permit the district court to exercise jurisdiction as will be shown.

* “The earnings generated by the Land Trust shall be used exclusively for
improvements on tribal land or the consolidation and enhancement of tribal
landholdings through purchase or exchange. Any land acquired with funds from
the Land Trust shall be held as Indian lands are held.”
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2. Congress Intended IGRA to Permit Suit Against a Tribe
Only in Limited Circumstances Which Are Not Present

Here.

Section §2710(d)(7)(A)(ii)’ of IGRA delineates the conditions under which
suit may be brought against an Indian tribe.* The critical precondition is that the
claim for relief must be founded on the conduct of gaming by an Indian tribe in
violation of its compact on its “Indian lands,” as that term is defined in IGRA at 25
U.S.C. §2703(4).°

In its opinion, denying Bay Mills’ Motion for Stay at the preliminary
injunction, the district court for the first time relied upon 25 US.C.

§2710(d)(7)(A)(11) for jurisdiction. Record Entry No. 45, supra, p. 4, concluding

> Title 25 U.S.C. §2710(d)(7)(A) provides in relevant part that “the United States
district courts shall have jurisdiction over . . .(ii) any cause of action initiated by a
State or Indian tribe to enjoin a class III gaming activity located on Indian lands
and conducted in violation of any Tribal-State compact . . .”

% The district court also cites 25 U.S.C. § 2719 in its opinion denying a stay,
Record Entry No. 45, supra, p. 4, but it is not clear whether such citation
represents the court’s conclusion that §2719 somehow provides a basis for exercise
of jurisdiction. If the district court has made such a conclusion, it is an erroneous
one, as the test enunciated in such cases as Santa Clara Pueblo v. Martinez, supra,
for abrogation of tribal-sovereign immunity has not been met. The language of
§2719 does not imply, much less expressly state, the intent of Congress to abrogate
tribal-sovereign immunity.

* “The term “Indian lands” means—

(A) all lands within the limits of any Indian reservation; and

(B) any lands title to which is either held in trust by the United States for the
benefit of any Indian tribe or individual or held by any Indian tribe or individual
subject to restriction by the United States against alienation and over which an
Indian tribe exercises governmental power.”
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that the opinion issued in Bay Mills Indian Community, et al. v. Little Traverse Bay
Bands of Odawa Indians, No. 5:99-cv-88-RHB (W.D. Mich. 1999) (Bay Mills I)°
was a “remarkably similar situation involving these same two parties” and that the
resulting opinion confirms “jurisdiction over a suit where the allegation is that the
gaming operation is not on Indian land.” Record Entry No. 45, supra, p. 4.

In concluding that the two cases are “remarkably similar,” the district court
musapplied the holding in Bay Mills I because the court misunderstood the facts
before the Bay Mills I court. In Bay Mills I, LTBB opened a Class III gaming
facility on land LTBB owned in fee, asserting those lands were “Indian lands” as
defined by IGRA. However, LTBB’s Class III gaming compact requires that
gaming be limited to “eligible Indian lands,” (defined as trust and reservation lands
acquired under 25 U.S.C. §1300k-4(a)). This compact requirement means that
only land taken into trust for the benefit of LTBB can be used for gaming. Record

Entry No. 4, supra, Ex. 7, p. 3.

® That suit involved litigation in which Bay Mills was the plaintiff and LTBB was
the defendant. Bay Mills initially claimed that the gaming activity undertaken by
LTBB was not located on “Indian lands” and that jurisdiction existed to adjudicate
the claim under 25 U.S.C. §2710(d)(7)(A)(il). Additional defendant National
Indian Gaming Commission (NIGC) noted that, “it is difficult to determine how
that cause of action applies in this case where Plaintiffs are alleging that the
gaming is not taking place on Indian lands.” Bay Mills I, Record Entry No. 14,
Defendant’s Memorandum in Opposition to Plaintiffs’ Motion for Preliminary
Injunction, £.3, p.9 [Exhibit B]
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Although the complaint filed in Bay Mills I alleged that the gaming parcel
was not “Indian lands” as defined by IGRA, as Bay Mills I progressed, counsel for
Bay Mills acknowledged that LTBB’s parcel could be considered “Indian lands”
under IGRA. (See Bay Mills I, Plaintiffs’ Supplemental Brief in Support of Motion
for Preliminary Injunction, p. 3 [Exhibit C], and August 31, 1999,
Plaintiffs /Appellees Reply to LTBB's Emergency Application for a Stay
Preliminary Injunction in Bay Mills Indian Community, et al. v. Little Traverse
Bay Bands of Odawa Indians, et al., Court of Appeals No. 99-1962 (6™ Cir.) (Bay
Mills II) [Exhibit D] at 3-5.) In that case, jurisdiction, therefore, existed under 25
US.C. §2710(d)(7)(A)(ii) to determine whether the gaming on that particular
parcel violated the Tribal-State compact because the parcel was acknowledged
“Indian land.” Record Entry No. 4, supra, Ex. 7, at 8.” The present dispute is the
only case filed in any federal court under 25 U.S.C. §2710(d)(7)(A)(ii) in which

the existence of Indian land is the matter in controversy, and in which the district

7 In contrast, the Class III compact between Bay Mills and the State contains a
definition of “Indian lands” virtually identical to that contained in IGRA, 25
U.S.C. §2703(4). Record Entry No. 1, Complaint filed by the State of Michigan,
Ex. A, at 3. Because there is no difference between the IGRA definition of
“Indian lands” and that contained in the Bay Mills compact, LTBB’s assertion that
“Indian lands” do not exist prevents §2710(d)(7)(A)(ii) from being invoked as
abrogating tribal-sovereign immunity, and runs counter to the Plaintiffs’ burden
under Fed.R.Civ.P. 8(a)(1).
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court has concluded even so that jurisdiction exists to adjudicate that controversy.®
This holding misinterprets governing law and certainly warrants a stay of the
injunction issued in this case during the pendency of this appeal.

B. LTBB LACKS STANDING

The district court clearly erred when it relied on LTBB’s expert report from
Alea Advisors, LLC (“Alea”) and determined that LTBB had suffered an injury in
fact as a result of Bay Mills’ operations for purposes of standing despite LTBB’s
inability to demonstrate actual diversion of its business by Bay Mills’ operations as
evidence of its injury.” Record Entry No. 33, supra, p. 17. LTBB has provided no
evidence that gamblers have stopped going to its casino in favor of Bay Mills’

casino; thus there has been no demonstration by LTBB of an injury. See Record

® This Court’s decision in Match-e-be-nash-she-wish Band of Pottawatomi Indians
v. Engler, 304 F.3d 616 (6th Cir. 2002), exemplifies this prerequisite. Then-
Governor Engler claimed that the Tribe could not bring suit under 25 U.S.C.
§2710(d)(7)(A)(i) to compel good faith negotiation of a Class III compact since the
Tribe had no Indian lands. This Court agreed, holding that suit cannot be initiated
by an Indian tribe under 25 U.S.C. §2710(d)(7)(A)(i) uniess the tribe has “Indian
lands™, as defined in IGRA and on which it operates or contemplates operating a
gaming facility. Match-e-be-nash-she-wish Band, supra at 618.

* To demonstrate standing under Article III, § 2 of the Constitution, a plaintiff must
show it suffers an “injury in fact”—an invasion of a legally protected interest fairly
traceable to the challenged actions of the defendant which is (a) concrete and
particularized; and (b) “actual or imminent, not ‘conjectural’ or ‘hypothetical®”,
that is likely to be redressed by a decision of the court. Lujan v. Defenders of
Wildlife, 504 U.S. 555, (1992). In the case of allegations of such injury made by
the operator of a gaming facility due to competition, this Court requires that that
operator “present facts and figures demonstrating and quantifying the diversion of
business.” Sault Ste. Marie Tribe of Chippewa Indians v. United States, 288 F.3d
910, 916 (6th Cir. 2002).
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Entry No. 6, Amended Exhibit 17 to Record Entry 4, supra, (“Alea Report”)
(analyzing the impact on Odawa Casino Resort a “potential new competitor located
in Vanderbilt, Michigan.”'® Emphasis added.). Instead, the Alea Report assesses
the historical trend of losses suffered by LTBB as early as 2007, Id. at 5;
contemplates the long-term unemployment trends in the region as a factor of
LTBB’s decline in revenue, Id.; and concludes that the Odawa Casino could
potentially suffer losses based upon a model of events and circumstances occurring
in Reno Nevada in 2004. Id at 21, Table 14."' The district court’s best
information as to the likelihood of actual harm is that the Odawa Resort may lose
money. Record Entry No. 33, p. 14 (citing Declaration of Odawa Casino General
Manager David Wolf, pp. 8-11, Ex. A to Record Entry No. 27, L7BB Reply to
Response to Motion for Preliminary Injunction.

The district court erred further by distinguishing this Court’s holding in

Sault Sainte Marie Tribe based on its procedural posture. Record Entry No. 45, p.

¥ The district court reliance on Bay Mills’ expert testimony is misplaced. Record
Entry No. 33, supra, p. 14, citing Record Entry No. 14, Ex. R, Declaration of Jake
Miklojcik. (“Bay Mills Report”); Record Entry No. 45, supra, p. 7. The Bay Mills
Report refutes the allegations made by Alea regarding their assumptions and
methodology, with no reliance on data quantifying any actual injury to LTBB but
only general models. Bay Mills Report, p. 2-3, paragraph 4. However, the district
court relies on the Bay Mills Report’s rebuttal to LTBB’s assertions as fact.
Record Entry No. 33, supra, p. 14. Such reliance belies the fundamental
requirements for standing—the injury alleged must be actual, not speculative or
theoretical. Lujan, supra.

" See also, Id. at 5 (“If visitation were to decline, it would have a very detrimental
impact.”), and Id. at 12 (analyzing the potential impacts on the Odawa Resort).

8
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7. Because the district court has enjoined Bay Mills from operating of the
Vanderbilt Facility, further discovery will be fruitless. Without an ongoing gaming
activity, no court will be provided with any additional evidence of actual, concrete,
present injury other than that already made by LTBB in its motion for preliminary
injunction. Conversely, to the extent that the court’s reasoning implies that further
discovery will allow an opportunity for Bay Mills to refute the injury to LTBB, it
not only contradicts the court’s own conclusion that injury has been established,
but also turns the burdens of proof and persuasion on their heads. '

II. THE DISTRICT COURT’S DETERMINATION THAT LTBB IS
LIKELY TO SUCCEED ON THE MERITS OF ITS CLAIM IS
CLEARLY ERRONEOUS.

A. LTBB CANNOT DEMONSTRATE THAT IT IS LIKELY TO
SUCCEED ON THE MERITS WHEN SERIOUS QUESTIONS

HAVE BEEN RAISED ABOUT THE COURT’S JURISDICTION
The district court committed clear error in its legal analysis by reducing the
substantive question concerning jurisdiction to merely an element to be considered
in its analysis of the likelihood of LTBB’s success. In Memphis Biofuels, Inc.,

supra at 919, this Court was clear that consideration of the court’s lack of

jurisdiction based on sovereign immunity of an Indian tribe is a threshold question

2 The burden of production and persuasion rests with the movant. See, Sault
Sainte Marie Tribe, at 916.
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to be addressed before consideration of the merits.” So too has this court
instructed when issues have been raised as to a party’s standing. Sault Sainte
Marie Band of Chippewa Indians v. U.S. 9 Fed.Appx. 457, 2001 WL 549409 (6™
- Cir. 2001) (“[A]ny analysis on the merits must await a determination of appellant's
standing; for if appellant has no standing we have no jurisdiction[.]”)

The district court failed to recognize that “if jurisdiction is lacking a movant
faces no likelihood of success on the merits of its claims.” Corus Staal BV v. U.S.,
493 F.Supp.2d 1276, 1284 (ITRD 2007) (citing U.S. Ass ’n of Importers of Textiles
and Apparel v. Dep’t of Commerce, 413 F.3d 1344, 1348 (Fed. Cir. 2005), and
analyzing jurisdiction as a threshold question). U.S. Ass’n of Importers ultimately
considered its jurisdiction separately from its analysis on the merits. Jd at 1348,
1350, and 1353. Thus, no court decision indicates that serious jurisdictional
questions can be overcome by other factors in a merits consideration as suggested
by the district court. Record Entry No. 33, supra, p. 5.

Had the district court given proper weight to Bay Mills’ assertions
concemning the lack of jurisdiction of the court, it could not have determined that
LTBB was likely to succeed on the merits of its arguments. The district court’s

decision is not based in the law of this Circuit and is legal error.

"> “Ag a threshold matter, we must determine if CNI enjoys tribal-sovereign
immunity. If so, a dismissal for lack of jurisdiction was proper.” Id. at 919-20,
citing Lovely v. U.S., 570 F.3d 778, 782 n. 2 (6th Cir. 2009).

10
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B.  THE DISTRICT COURT’S INTERPRETATION OF MILCSA IS
ERRONEQUS

In concluding that Bay Mills' property in Vanderbilt was not “Indian lands”
under IGRA, the district court reviewed MILCSA, §107(a), which directed the
governing body of Bay Mills to establish a non-expendable trust known as the
“Land Trust” with 20% of Bay Mills’ share of certain judgment funds, identified in
MILCSA."* MILCSA Section 107(a)(3) provides the terms and conditions under
which the Tribe is to utilize Land Trust funds, and describes the status of the lands
so acquired.”” The district court exclusively focused on the first sentence of the
subsection, and sought to determine whether the purchase of the Vanderbilt parcel
by Bay Mills complies with the purpose of “consolidation and enhancement of
tribal landholdings.” It concluded in the negative, construing this phrase as
“unambiguous” and limiting Bay Mills to “use of earnings from the land trust to
acquire additional land next to, or at least near, its existing tribal landholdings.”
Record Entry No. 33, supra, p. 11. In support of its holding, the district court
relied upon dictionary definitions of “consolidate” and “enhance”, and the use of
the connector “and” between the two. It reasoned that “[iJn order for the purchase

of land to be an ‘enhancement’ authorized by the §107(a)(3), the purchase must

The complete text of MILCSA is found at Record Entry No. 14, supra, Ex. 1.

* Section 107(a)(3) provides: “The earnings generated by the Land Trust shall be
used exclusively for improvements on tribal land or the consolidation and
enhancement of tribal landholdings through purchase or exchange. Any land
acquired with funds from the Land Trust shall be held as Indian lands are held.”

11
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also be a ‘consolidation.” The statute requires any land purchase to be both a
consolidation and an enhancement.” 7d.

The district court’s interpretation incorrectly characterizes the language as
unambiguous, making little effort to delineate what is meant by “consolidation and
enhancement of tribal landholdings”.'® Although, as the Supreme Court has
observed, “there is no errorless test for identifying or recognizing ‘plain’ or
‘unambiguous’ language,” United States v. Turkette, 452 U.S. 576, 580 (1981),
there do exist definitions which the district court should have considered in
identifying the ambiguity inherent in the language of §107(a)(3) of MILCSA. For
example: Chickasaw Nation v. United States, 534 U.S. 84, 90 (2001), (defining
“ambiguous” as “capable of being understood in two or more possible senses or
ways.”); and Scottsdale Insurance Co. v. Flowers, 513 F.3d 546, 565 (6™ Cir.
2008) (defining “ambiguous” as:

In ordinary language this term is often confined to situations in which

the same word is capable of meaning two different things, but in

relation to statutory interpretation, judicial usage sanctions the

application of the word “ambiguity” to describe any kind of doubtful
meaning of words, phrases or longer statutory provisions. Black’s

Law Dictionary 88 (8" ed. 2004).)

Bay Mills has consistently stated that the phrase “consolidation and

enhancement of tribal landholdings” is ambiguous due to the uncertainty the terms

' Interpretation of §107(2)(3) 1s a question of law, subject to de novo review by
this Court. See, e.g., Associated General Contractors of Ohio, Inc., v. Drabik, 250
F.3d 482, 484 (6" Cir. 2001).

12
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create as to the nature, location and extent of the tribal landholdings subject to the
Land Trust acquisition requirements, and provided reasonable alternative readings
to those propounded by LTBB and adopted by the district court. See, e.g., Record
Entry No. 14, supra, pp. 17-19. The district court rejected any of those
alternatives, reasoning that adoption of any of them renders the term
“consolidation” to be mere surplusage. Record Entry No. 33, supra, p. 12; Record
Entry No. 45, supra, p. 5."" The district court’s interpretation of the phrase
actually creates additional ambiguity by limiting the acquisition of additional lands

with Land Trust earnings to those “next to, or at least near, its existing tribal

landholdings.” Record Entry No. 33, supra, p. 11 (emphasis added). The district
court’s pronouncement provides no guidance as to what the district court considers
to be “near” existing tribal landholdings, other than its apparent conclusion that the

Vanderbilt parcel is not “near.”'®

'7 By contrast, the district court’s interpretation of “consolidation and enhancement
of tribal landholdings” renders the term “enhancement” mere surplusage, as it
concludes that “[e]very purchase of land from the earning of the Land Trust is an
enhancement of tribal landholdings.” Record Entry No. 33, supra, p. 12. Since any
purchase of land must be an enhancement of tribal landholdings by the terms of the
statute, the district court’s interpretation renders the term nugatory; under the
court’s construction, the only term with any meaning is “consolidation.”

'8 Under these circumstances, the district court’s continued insistence that the
phrase in §107(a)(3) is unambiguous is an erroneous legal conclusion. This
conclusion is particularly troubling, as nothing in the record identifies the location
and relative proximity of Bay Mills’ landholdings, nor was there any consideration
of the inherent geographic restrictions that Bay Mills must consider when
acquiring additional property.

13
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Even if the district court could reasonably conclude that the phrase in
question is not ambiguous, the district court’s literal interpretation of the phrase
creates internal inconsistencies and effectuates a result inconsistent with
Congressional intent. In this Circuit:

The court must look beyond the language of the statute, however,

when the text is ambiguous or when, although the statute is facially

clear, a litera] interpretation would lead to internal inconsistencies, an

absurd result, or an interpretation inconsistent with the intent of

Congress.

Vergos v. Gregg’s Enterprises, Inc., 159 F.3d 989, 990 (6™ Cir. 1998); Accord,
Chickasaw Nation v. United States, supra.

The district court’s insistence that the statutory language is plain, with only
one obvious and possible meaning, clearly discernible by the court, flies in the face
of this rule of statutory construction. Since the district court interprets any
purchase to constitute an enhancement, and construes “consolidate” as bring
together or unify, it imposes sui generis a geographic component to the Tribe’s
exercise of its discretion as trustee to the purchase of any land with Land Trust
funds. Record Entry No. 33, supra, pp. 10-11. The district court’s rationale is that
use of the word “and” requires each purchase to “consolidate and enhance” tribal
landholdings. 7bid. The use of the conjunction “and” in the phrase at issue cannot

logically result in the district court’s conclusion. A simple exercise demonstrates

this point: Gene Kelly was a singer and a dancer. Sometimes he sang. Sometimes

14
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he danced. Sometimes he sang and danced. Neither element alone makes the
aforementioned statement untrue; Gene Kelly sang and danced. "

However, the district court’s error goes beyond logical inconsistency. The
district court’s interpretation fails to take into account all the other provisions on
the Land Trust’s creation and use in § 107(a) of MILCSA.® The district court’s
interpretation not only limits the exercise of the trustee’s discretion as to what land
is eligible for purchase (whatever “near” means, and whenever that requirement is
somehow determined), but also will preclude any acquisition by the Tribe from
Land Trust funds when, inevitably, no eligible property (as defined by the district
court) is available for purchase. The district court’s interpretation therefore also
frustrates the intent of Congress and the purpose of the Act in enacting MILCSA.
III. THE BALANCE OF HARMS FAVORS BAY MILLS

As discussed above, LTBB has not demonstrated injury-in-fact for the

purpose of standing, a fortiori, it has not established harm to warrant the Injunction

*” Such a construction of “consolidation and enhancement of tribal landholdings” is
consistent with the intent of Congress. Over time some purchases will consolidate
and some will enhance Bay Mills’ landholdings. However, Bay Mills’
landholdings will certainly be enhanced and consolidated.

** The Land Trust established by §107(a) of MILCSA is a fund of unlimited
duration. It was created to provide funding for Bay Mills to expand its
landholdings by multiple purchases over time. The Tribe’s governing body
manages the fund as its trustee.

15
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issued by the court below as a matter of law. Thus the district court erred when it
concluded that LTBB had suffered harm and would suffer additional harm without
the protection afforded by the preliminary injunction.”

Contrary to LTBB, Bay Mills has shown that it actually has and will
continue to suffer economic harm as a result of the district court’s injunction.
Record Entry No. 14, supra, pp. 27-29. Bay Mills has demonstrated an investment
of more than seven hundred fifty thousand dollars ($750,000.00) in startup costs.

Declaration of Rodney Jones, at 16, Ex. A to Record Entry, No. 41, supra. This

21 A court must consider the substantiality of the harm, the likelihood of its
occurrence (certain and immediate, rather than speculative or theoretical), and the
adequacy of the proof provided by the movant in determining that harm exists to
issue a preliminary injunction. Michigan Coal. of Radioactive Material Users, Inc.
v. Griepentrog, 945 F.2d 150, 154 (6th Cir. 1991). The district court’s harm
analysis suggesting loss of market share or other unrecoverable damages by LTBB
does not cure its original error in finding injury in fact. Record Entry No. 33,
supra, p. 14. The cases upon which the district court has relied as justifying
irreparable harm have more than alleged a loss, they have substantiated it: QEP
Field Servs. Co. v. Ute Indian Tribe of Uintah and Ouray Reservation, 740
F.Supp.2d 1274, 1281 (D. Utah 2010), (seeking relief from an tribal court order);
and Novartis Consumer Health, Inc. v. Johnson & Johnson - Merck Consumer
Pharm. Co., 290 F.3d 578, 595 (3d Cir. 2002) (seeking relief pursuant to the
Lanham Act, where loss of market share had been substantiated). Chamber of

Commerce of United States v. Edmondson, 594 F.3d 742 (10th Cir. 2010), is not on

oint as its analysis is based on threats of future harm. Id. at 756.

? To the extent that the State of Michigan’s assertions of jurisdiction and standing
are necessarily dependent on LTBB’s claims of injury and harm, these claims are
also deficient. See, Record Entry No. 13, State of Michigan Brief in Support of
LTTB Preliminary Injunction, p. 7, see also Record Entry No. 43, State of
Michigan Response to Motion to Stay, p. 9.
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investment already has generated significant goodwill which is steadily devaluing
due to the closure of the Vanderbilt Facility. Id. at §//. Finally, Bay Mills must
continue to either bear the cost of its 17 new employees (approximately $30,000
monthly) or incur the significant costs and expenses of rehiring and retraining new
employees when the facility reopens. Id. at 97-8.

In addition to the seventeen local families who have lost or will lose a wage
earner should the injunction not lift, Bay Mills has demonstrated that the local
governments and businesses are losing actual revenues by the closure of the
facility, as opposed to the purely conjectural losses asserted by LTBB and the State
of Michigan. See, Record Entry, No. 41, supra, p. 9 (noting that local governments
are entitled to share in revenues through the revenue-sharing commitments set
forth in Sault Sainte Marie Tribe of Chippewa Indians et al. v. Engler, Case No.
1:90-cv-611, Record Entry No. 100, Consent Judgment 46); see also Declarations
of Elizabeth Haus and Ed Posgate, Record Entry No, 25, Response of Bay Mills to
State of Michigan’s filing in support of Motion for Preliminary Injunction filed by
LTBB, Exs. B and C, respectively.

The district court’s additional conclusion in its Opinion, Record Entry No.
45, supra, pp. 5-6, that Bay Mills assumed a risk of a financial loss in opening the
Vanderbilt Facility despite warnings from the U.S. Department of the Interior

(“Interior”) or the State, or aggravated its losses by continuing its expansion
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construction despite a “tenuous” legal position, is not supported by the record and
is clearly erroneous. The record is clear that Interior did not issue an opinion that
Vanderbilt Facility was not located on “Indian Lands” until December 21%, 2010,
roughly 7 weeks after operations began at Vanderbilt on November 3™, 2010.
Record Entry No. 36, Department of Interior Opinion Letter.”” The record also
indicates that the State of Michigan did not object to Bay Mills’ position until its
letter of December 16, 2010.* Record Entry No. 4, supra, Ex. 6. Finally, LTBB’s
own brief in support of its motion for preliminary injunction demonstrates that Bay
Mills’ planned expansion from 35 to 84 slot machines was substantially underway
before it received correspondence from the State, and before the instant litigation
was filed. Record Entry No. 4, supra, Ex. 5 (selected photographs showing
expansion construction and dated December 14, 2010).

The district court ignores these facts. Instead it relies on Bay Mills’ prior
contacts with Interior, the National Indian Gaming Commission (“NIGC”) and the
State in 2009 and 2010 to conclude that Bay Mills had argued its legal position
“without success” to these entities, inferring Bay Mills received a negative opinion
or was somehow warned of a forthcoming negative opinion or action. Record

Entry No. 45, pp. 5-6. This conclusion is contradicted directly in the court’s own

% This letter is not addressed to Bay Mills, nor is Bay Miils listed as a recipient.

* Though Bay Mills does not deny prior conversations with the State of Michigan,
it disagrees and the record does not reflect that such conversations included a
warning of the State’s position before Bay Mills opened its facility at Vanderbilt.
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findings as well as by Interior, “[t]he Tribe withdrew each of these . . . requests
before receiving responses from the NIGC or the Department.” Record Entry No.
45, supra, p. 6, citing Record Entry No. 36, supra, p. 3 n. 1. To the extent such
inferences were made by the district court to find that Bay Mills had knowingly
assumed a risk, the court’s reliance thereon were error and improper.

IV. CLOSURE OF THE VANDERBILT FACILITY DOES NOT SERVE
THE PUBLIC INTEREST

Finally, the district court erred when it also held that Bay Mills Vanderbilt
Facility is a public nuisance, sapping revenues from the State. Record Entry No.
33, supra, p. 16 and Record Entry No. 45, supra, p. 8. Due to the prevalence of
casino-style gaming throughout Michigan, the issues concerning casino-style
gaming are regulatory in nature and do not implicate the public welfare. Grand
Traverse Band of Ottawa and Chippewa Indians v. United States Atty for the
Western Dist. of Michigan, et al., 46 F.Supp.2d 689, 705 (W.D. Mich. 1999), citing
California v. Cabazon Band of Mission Indians, 480 U.S. 202, 209-11 (1987).
Thus, the assertion that Bay Mills is operating its facility in violation of IGRA is
not a factor weighing toward the issuance of a preliminary injunction, particularly
when, as here, the asserted illegality turns directly on the merits of the case. See,
Grand Traverse Band, supra at 705.

In addition, as has been discussed above, the State of Michigan has not

established a loss of revenues to warrant even a showing of an injury in fact.
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The district court’s further reliance on this erroneous conclusion to find a
disservice to the public interest is clearly not borne out by the facts asserted by
LTBB and relied upon by the State. The district court’s finding that the public
interest is served by enjoining the Vanderbilt Operations is clearly erroneous.

CONCLUSION

For the above reasons, this Court should maintain the status quo and stay the
injunction issued by the district court during the pendency of this appeal.
Respectfully submitted,
BAY MILLS INDIAN COMMUNITY

By /s/_Kathryn L. Tierney
Kathryn L. Tiemey (P24837)
12140 W Lakeshore
Brimley, MI 49715

Phone: (906) 248-3241
e-mail: candyt@bmic.net

Chad P. DePetro (P58482)
12140 W Lakeshore
Brimley, MI 49715
Phone: (906) 248-3241
e-mail:cdepetro@bmic.net
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

STATE OF MICHIGAN,
Plaintiff,
No. 1:10-cv-1273
v
HONORABLE PAUL L. MALONEY
BAY MILLS INDIAN COMMUNITY,
Defendant.

—AND--

LITTLE TRAVERSE BAY
BAND OF ODAWA INDIANS,
Plaintiff,
No. 1:10-cv-1278
V-
HONORABLE PAUL L. MALONEY
BAY MILLS INDIAN COMMUNITY,
Defendant.

OPINION AND ORDER DENYING DEFENDANT’S MOTION TO STAY INJUNCTION

On March 29, 2011, this Court issued a preliminary injunction enjoining the operation of
Defendant Bay Mills Indian Community’s (“Bay Mills”) gaming operation in Vanderbilt, Michigan.
(ECF No. 33 “Order”.") Bay Mills filed a notice of interlocutory appeal (ECF No. 39) and a motion
to stay the injunction pending appeal (ECF No. 40). Plaintiffs Little Traverse Bay Band of Odawa
Indians (“Little Traverse Bay”) and State of Michigan (“State”) filed responses. (ECF Nos. 43 and
44.) The parties have not requested oral argument and, having reviewed the briefs, oral argument is
not necessary. See W.D. Mich. LCivR 7.2(d) and 7.3(d).

LEGAL FRAMEWORK

A court may suspend an injunction while an appeal is pending from an interlocutory order

'Except where specifically noted, all references to docket numbers in the electronic case
file are to the docket sheet and record in 1:10-cv-1273.

EXHIBIT -A-
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granting an injunction. Fed. R. Civ. P. 62(c); see Brown v. City of Upper Arlington, _ F.3d. __,
2011 WL 1085642, at * 5 (6th Cir. Mar. 25, 2011) (“The traditional way to obtain a stay after the
dismissal of a request for an injunction is under Civil Rule 62(c), which allows a court to ‘suspend,
modify, restore, or grant” an injunction pending appeal.”) When determining whether to issue a stay
of an injunction, courts consider the same four factors used to evaluate whether to grant a preliminary
injunction: (1) whether the party requesting the stay has made a strong showing that he or she is
likely to succeed on the merits, (2) whether the party requesting the stay will be irreparably harmed
absent a stay, (3) whether the issuance of the stay will substantially injure the other parties interested
in the proceeding, and (4) whether the public interest supports the issuance of a stay. See Hilton v.
Braunskill, 481 U.S. 770, 776 (1987) (holding that the factors for issuing a stay under Fed. R. Civ.
P. 62(c) and Fed. R. App. P. 8(a) are the same); see also Michigan Coal. of Radioactive Material
Users, Inc. v. Griepentrog, 945 F.2d 150, 153 (6th Cir. 1991) (“In determining whether a stay should
be granted under Fed. R. App. P. 8(a), we consider the same four factors that are traditionally
considered in evaluating the granting of a preliminary injunction.”)
ANALYSIS

A. Likelihood of Success on the Merits

Bay Mills makes two claims under this first factor. First, Bay Mills argues this court lacks
jurisdiction over Bay Mills. Second, Bay Mills argues this court erred as a matter of law that the

Michigan Indian Land Claim Settlement Act (“MILCSA”) § 107(a)(3) did not authorize Bay Mills

to purchase land in Vanderbilt, Michigan.?

?Bay Mills also argues Little Traverse Bay lacks standing because the tribe has not
established an actual injury. This argument overlaps with Little Traverse Bay’s assertion of
irreparable injury.
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1. Jurisdiction
Bay Mills asserts this court lacks jurisdiction because it is immune from suit. On the face of
the jurisdictional allegations in the complaint, and because Bay Mills neglected to address all of the
jurisdictional allegations in its response, this court found “[f]or the purpose of deciding this motion,
this Court has jurisdiction over the subject matter in the complaint.” (Order, 6.) The Sixth Circuit
Court of Appeals has acknowledged that courts must frequently make decisions whether to grant or
deny preliminary injunction motions on the basis of “incomplete factual findings and legal research.”
Michigan Coal., 945 F.2d at 153 (quoting Roth v. Bank of the Commonwealth, 583 F.2d 527, 537 (6th
Cir. 1978)). Bay Mills now opts to address, for the first time, the jurisdictional allegations in the
complaint unrelated to 25 U.S.C. § 2710(d)(7)(A)(ii).* Bay Mills has never filed a motion to dismiss
for lack of jurisdiction.* Through this motion to stay, Bay Mills has functionally asked this court to
predict whether the Sixth Circuit will dismiss the complaint for lack of jurisdiction, for reasons never
fully briefed or presented here.
Bay Mills has demonstrated a likelihood of success on the merits of the claim that neither 28
U.S.C. 81331 0r28 U.S.C. § 1362, standing alone, provides a basis for this court to exercise subject
matter jurisdiction over the action. “As a matter of federal law, an Indian tribe is subject to suit only

where Congress has authorized the suit or the tribe has waived its immunity.” Kiowa Tribe of

*Bay Mills characterized the complaint as relying on § 2710(d)(7)(A)(ii) as the sole
authority to abrogate its immunity from suit. (ECF No. 14 Bay Mills Resp., 8.) Bay Mills did not
explicitly address the other statutory bases for jurisdiction asserted in the complaint: 28 U.S.C. §
1331 and 28 U.S.C. § 1362. (Compl. {3 in 1:10-cv-1278.) Neither did Bay Mills address
whether 25 U.S.C. § 2719, the statutory basis for the third count in the complaint, would provide
a basis for jurisdiction. (Id. 1125-29.)

*At oral argument, counsel for Bay Mills expressed his intention to file full written
motions on both standing and jurisdiction after a scheduling order issued.

3
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Oklahoma v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998). “[A]brogation of tribal-sovereign
immunity must be clear and may not be implied.” Memphis Biofuels, LLC v. Chickasaw Nation
Indus., Inc., 585 F.3d 917, 921 (6th Cir. 2009) (emphasis in original) (citing Oklahoma Tax Comm’n
v. Citizen Band Potawatomi Tribe of Oklahoma, 498 U.S. 505, 509 (1991) and Santa Clara Pueblo
v. Martinez, 436 U.S. 49, 58 (1978)). The federal question statute, 8 1331, does not clearly abrogate
tribal immunity. See Miner Elec., Inc. v. Muscogee (Creek) Nation, 505 F.3d 1007, 1011 (10th Cir.
2007). Section 1362 authorizes federal jurisdiction over civil suits brought by Indian tribes, not suits
against Indian tribes, and the statute does not explicitly waive sovereign immunity. See Blatchford
v. Native Village, 501 U.S. 775, 786 n. 4 (1991).

Bay Mills has not established a substantial likelihood of success on the merits on its
jurisdictional argument when other statutes are considered. Where another statute provides a waiver
of tribal sovereign immunity, or when the tribe has waived its immunity, § 1331 may confer subject
matter jurisdiction over an action involving a federal question. Miner Elec., 505 F.3d at 1011.
Whether the provisions of the Indian Gaming Regulatory Act (“IGRA”) identified in the complaint,
25U.S.C. 82710(d)(7)(A)(ii) and 8 2719, provide a basis for jurisdiction is a difficult question. This
court has previously held, in a remarkably similar situation involving these same two parties, that 8
2710(d)(7)(A)(i1) provides jurisdiction over a suit where the allegation is that the gaming operation
isnot on Indian land. See Bay Mills Indian Cmty. v. Little Traverse Bay Band of Odawa Indians, No.
5:99-cv-88 (W.D. Mich. Aug. 30, 1999) (Bell, J.) (opinion).> The majority of courts to consider the
issue have found that the “IGRA waived tribal sovereign immunity in the narrow category of cases

where compliance with IGRA’s provisions at issue and where only declaratory or injunctive relief

°ECF No. 4-7.
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Is sought.” Mescalero Apache Tribe v. New Mexico, 131 F.3d 1379, 1385-86 (10th Cir. 1997)
(collecting cases).
2. MILCSA §107(a)(3)

Bay Mills asserts three errors in the manner in which this court interpreted MILCSA §
107(a)(3). Bay Mills’ assertions do not persuade this court that its prior conclusion was erroneous.
The statutory language at issue has a plain and obvious meaning. The alternative interpretations
suggested by Bay Mills, in order to establish that the provision is ambiguous, render portions of the
statutory provision as mere surplusage. Although the preference for avoiding surplusage
constructions is not absolute, Bay Mills has not established that such a situation is present here. See
Chickasaw Nation v. United States, 534 U.S. 84, 94-95 (2001). Because the court does not find the
statute ambiguous, there was no need to review the legislative history of MILCSA. See Ex parte
Collett, 337 U.S. 55, 61 (1949) (“The short answer is that there is no need to refer to the legislative
history where the statutory language is clear. ‘The plain words and meaning of a statute cannot be
overcome by a legislative history which through strained processes of deduction from events of
wholly ambiguous significance, may furnish dubious bases for inference in every direction.””)
(quoting Gemsco, Inc. v. Walling, 324 U.S. 244, 260 (1945)).

B. Irreparable Harm to Bay Mills

Bay Mills argues its substantial investment in the facilities in Vanderbilt are suffering.
Furthermore, its reputation and goodwill in the community are suffering.

Any irreparable harm to Bay Mills from the injunction in this situation must arise from
something other than the injunction on its gaming operations. Prior to the opening of the casino in

Vanderbilt, Bay Mills argued to the Department of Interior and the National Indian Gaming
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Commission, without success, its claim that any land purchased pursuant to MILCSA § 107(a) was
necessarily “Indian land.” (See ECF No. 36 - Department of Interior Opinion Letter, 3 n. 1.) Bay
Mills made three separate requests, but withdrew the request each time before any final decision was
issued. (Id.) Bay Mills also discussed with the State of Michigan whether its Vanderbilt gaming
operation complied with the IGRA. After reviewing Bay Mills’ submissions, the Attorney General
for the State of Michigan sent Bay Mills a letter demanding that Bay Mills cease operation of the
Vanderbilt casino. (ECF No. 4-6 12/16/2010 Letter.) Although it was aware its legal position, that
the Vanderbilt property was Indian land, was tenuous, Bay Mills opted to build, begin operating, and
continue its gaming operations in Vanderbilt. After these two suits were filed, Bay Mills expanded
its operation from 38 to 84 slot machines. (Order, 4.) When a party is aware of the risk of going
forward, the assumed risk cannot form the basis for a claim for irreparable harm. See United States
v. Edward Rose & Sons, 384 F.3d 258, 264 (6th Cir. 2004) (finding the party enjoined would not
suffer irreparable injury when the construction of apartments was halted because the design violated
the disability portions of the Fair Housing Act and the party enjoined had been warned of that fact);
Baker v. Adams Cnty./Ohio Valley Sch. Bd., 310 F.3d 927, 930 (6th Cir. 2002) (per curiam) (“[W]hen
a party knew of the risk that it undertook when it undertook the enjoined activity, monetary losses
from [] complying with the injunction will seldom be irreparable.”); Ty v. Jones Group, Inc., 237
F.3d 891, 903-04 (7th Cir. 2001) (upholding the magistrate judge’s balancing of harms where the
magistrate judge excluded from the irreparable harm calculation any burden the defendant voluntarily
assumed when he proceeded in the face of a known risk); South Camden Citizens in Action v. New
Jersey Dep’t of Envtl. Prot., 145 F.Supp.2d 446, 501-02 (D.N.J. 2001) (“It is clear from the record

that SLC was aware of the NJDEP’s Title VI obligations and of the demographics of the
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neighborhood and the residents’ concerns about potential civil rights violations prior to its
construction of the facility, and yet chose to proceed with construction of the facility. SCL cannot
now argue that it will suffer irreparable harm based on its own assumption of the risk in constructing
the facility.”); Floralife, Inc. v. Floraline Int’t, Inc., 633 F.Supp. 108, 114 (N.D. Ill. 1985) (“In
assessing the defendant’s irreparable harm, we exclude the burden it voluntarily assumed by
proceeding in the face of a known risk.”).

C. Irreparable Harm to Little Traverse Bay

Bay Mills argues Little Traverse Bay has not offered sufficient proof that Bay Mills’ casino
in Vanderbilt has caused Little Traverse Bay’s casino in Petoskey to lose revenue. Experts' opinions
presented by both Bay Mills and Little Traverse Bay concluded that the Bay Mills’ casino in
Vanderbilt would cause a reduction in gambling revenue for Little Traverse Bay’s casino in Petoskey.
(Order, 14-15.) Bay Mills’ reliance on Sault Ste. Marie Tribe of Chippewa Indians v. United States,
288 F.3d 910 (6th Cir. 2002) does not require a different conclusion. The standing issue in that case
was presented in the context of a summary judgment motion, after remand, where the issue on
remand was whether the Tribe could establish injury for the purpose of standing. Id. at 916. In
contrast, this action is in the very early stage of litigation, where no discovery has yet occurred. In
further contrast to the proceedings here where affidavits have been submitted, the circuit court noted
the Sault St. Marie Tribe “[i]n lieu of affidavits or similar evidence supporting its claim of
competitive injury, the Sault Tribe invited the district court to take judicial notice, in effect, of the
undisputed fact that its casino at St. Ignace is only 40 miles away from Little Traverse’s casino in
Petoskey.” Id. at 915. At this early stage in the litigation, the evidence in the record supports Little

Traverse Bay’s claim for irreparable injury and for injury-in-fact standing.
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D. Public Interest

Bay Mills insists the Vanderbilt community will suffer if the injunction remains in place
during its appeal. The individuals employed by the casino will lose their source of income. Local
businesses will suffer from the loss of tourists. Local governments suffer through the loss of
revenues.

This factor weighs in favor of maintaining the injunction. Assuming the casino is operating
illegally, the benefits enjoyed by the local community cannot be properly considered. Wages and
revenue streams from an illegal enterprise are, at best, ill-gotten booty. Furthermore, by operating
an illegal casino, Bay Mills invites the general public to violate Michigan’s prohibition on attending
a gambling house. The competition between Bay Mills’ casino in Vanderbilt and Little Traverse
Bay’s casino in Petoskey, even if not zero-sum, will result in reduced revenues for the casino in
Petoskey, which results in reduced revenue for the State. (Order, 16.)

CONCLUSION
Bay Mills is not entitled to a stay of the injunction pending appeal. The four factors the court

must consider favor maintaining the injunction.

ORDER
For the reasons provided in the accompanying opinion, Bay Mills’ motion to stay the

injunction pending appeal (ECF No. 40) is DENIED. IT IS SO ORDERED.

Date:_ April 14, 2011 /s/ Paul L. Maloney
Paul L. Maloney
Chief United States District Judge




Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 1

AUG-?S-Q_&_ 08:03  From:MCPS LANSING S ‘ : B173746304 - T-UBI_P.Bf/ZG Jobfﬂﬂ
43: Nl ~e
N ummsrmwm i-‘-i SRR
wurg'ﬁmmm%u?amm i Nz
TMBAY g \ - ‘ ¥ (ii:;l-_m o
COMMUNITY and The SAULT STE. T ""”“"”"' |
AMERICA. oy rel. The BAY MILLS | .
INDIAN COMMUNITY aad The B
Bmmmmmnormmm#km mmmﬂm
V. o
ummvmmwrmlor
ODAWA INDIANE; NATIONAL -
INDIAN GAMING COMMISSION, -
lmommmonommm "

n.ym-mumuqmd smmmmofcummwﬁwm")
requast for injunctive relial nmmmu.mmmnm P. Gs.lplny |
mmmmmmmamwumummmu

" mmmmwwmmmmmmmw |
mwmmmummumwmmummmmmmwm
hmwumw-um Mmmm-ummnd
281, 208 (6* Cir. nm).m U8 _,,uu.cu 1496(1999).m
w.lun 160P.34 sw. 313 (6% C. 1mxmm

wmm, llOB.SdSll. Sﬂ(ﬁ‘ﬂr 1991). mmumm

EXHIBIT -B-



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 2
AUG-25-99 99:03  From:MCPS LANSING . _  B1T3748304 T-081 P.03/26 Job-620

cloneudmﬁmtlvc. nmﬂwunwuudmngwhuhuwmordmylprdlnﬁmyhﬂumﬂm

should balance and weigh them oollectively. mammmmmmm.mma
F.3d 1026, 1030 (6* Cir. 1995) (uﬂnglnnmmmg 963 m ass sss (6"C|r
1992)).

| Thotndimamnmlmﬂutﬁmw)wuwinomomén IGR.A
uovamcﬂmlngonhldmuhudl ﬂnlBUSC QG 1166-68 a3 USs.C “2701 am
Amonsothmhmﬂwnmmhonmwumdlndhnmbamm«Mommm
wmmﬂuwuductafmmmmm;whlohudcﬂmdwhdudemmmdmowm
unwl.mcludlngllotmldunumdpmmudbuﬂng Impmvlduthumdaummm"'
acnmtiumhwﬂdunleuonnductedpumwtoluiw meompmurprocodnmembhlhod ;
bvthesmomommmsmum 2suscazﬂo(d)(1)(C) InDocember
1998, thnhtﬂeTmBnmedsodenmlndIm (‘T.T'BB")mlmoacompmwlthﬂw -
smawmmomammmmmmmmMMWLms
eomrol' | -
Thuummbmuul.m wmumtothncompmhumopmd malmms
opuluonoupmpuﬂalduuiﬁeduﬂw"w“oﬁu Tnd'hmdhmwy,mdummmly
1999, ClmmmngoommuduthaVlctmuTmlpdortotdumnnionbyﬁw
smmmmumumr.mn .mmﬂonmmmsusc 52703(4XA), |

—

'mmammwmummwsc 2703(4). It ‘
includes: (1) all lands within the limits of any Indian resscvation; and (2) lnyhnda'hdou(n)vlﬂnh :
umwmmwhuwsmwmmmwwmmmmuumw .
wwmmuwmmmmwmmsmmmm
owmhmmmmdsummm -

._z_




Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 3
AUG-25-99 09:03  From:MCPS LANSING §173745304 - ' - T-081 P.04/26 Job-620

orwlthhntl"lmmwpundmuvlﬂon pummmsusc gzm(.xzxn).m that the land
umuuﬂuputoftho“rutmﬁonufhndlﬂrmludunmhnhuummdeM .
rocoguition” pursuant 1o 25U, SC § 2719(b)(1)(B)('m') The second quutlm —wh:tluthe
llndllmﬂunLTBB'lhltmnplmdmmvmou wmbmudwﬂubopmd’tho
Interior's Solicitor's Office a Washington, D.C., mdulﬁllunderconndm wau
Lmnmmmmmtowmwmm"wmmmupmwhwh
wlluslsbmconductedwould quahfyulndsmlmdundu' 2susc §2119(b)(1)(n)(m)
mnmnmunmﬂymmplmiwhmmimddmmmmmmumﬂummuh
taken into trust. Nevenhelul,?wnﬂﬂ'rﬁbu oontmdthnL’I‘BBmllopllysummaonmn |
ViuouuTnctbmuutheymanmhndsudeﬂmdmzsusc §27034). .

A, nmmmummmmmmnmm

| TlnSmmyofthlmumthonuduuduvmmﬂwmmthonmmuupt
uummndonbawafmmdwmdimmmmmmypudngmm%m"
TbamlmnwmwwﬂnmyforuqmnnsmﬂﬁehﬂwdonSOfthﬂa&mkmpmnﬂm
ActoleM(“IRA"),zsUSC 5465’ leprmmbywhichlmdumptedmm
'pumwwthnSmuwldlmulonuym&ommmAummumreguhuomatzs
CFR Part 151, mmuhnomdeﬂmthepousymdpmdumsovmthncqmmof

1 smsﬁmAprwdu

msmammuwmmmmwm
through purchase, relinquishment, gift, exchange, or assignment, any interest in
lands, water rights, or surface rights to lands, within or without existing -
mmm«mmmmmm
‘ uummmﬁmmudmmwwm S _

25 U.8.C, § 465,



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 4
AUG-25-99 09:04  From:MCPS LANSING - . §1T3T46304 T-081 P.05/26 Job-620

whmuuuw&nwsmmrmmmormmmmmzscpu -
51511munmmmmmmmuuummrmwmommmmmm .
reservation. 25 CRR. §§ 15110, 15011 | | _'

However, mmmCMgmhnwﬂunywmdpnndhmnmonm
thulcqwnﬂmofuunﬁﬂlfofﬂwbmeﬂmﬂpudwlumbe In1994 Conarmmuuwdthe B |
!..ittle'lhvuncBuyBlndlodeIWIIndlmmdtthJtﬂanmedofOtnwﬂndlmM N

("LTBB Act”). 25US.C. 51300&(1994) IntheLTBBAct.Conymmmdutedthnthc

Smuwlcqummdpmpw!brﬂ\ebawﬁ:ohhnﬂmn 'I‘heAalpouﬁnllyprovldad
msmmmmmmmmmwwcommm
benaflt of the Little Travarse Bay Bands. The Secretary shall also socept any rea! property

locmdmthou(:ounuuforﬂubmeﬂtot‘thobﬂlﬂnvmmyamdufconvmdor
otharwise transforred to the Sccrotary, if at the time of sich scceptance, there aic no

-uiv;ulmldumnnmhpmpmyuludlngoutmﬂmhmmmuorm
u .

SUSC Gl!OOIM(a) ThsSm:yhmdaudbythubauhﬂonmmptmlpmpamm“
EnmetdehnrlwdxCounuuforthsbmeﬂtofﬂwLTBB Wthonarﬁllmmdatuthanha]
Semmymcpthndmmmforthcbuuﬂtohmbqwmnmomofﬂwrmlﬂ |
pmmduu‘lbedlhcvedonoupp!y mmmsmmmmmomm
thoLTBBAcmmanduoxyinmu.mducﬂonln lOinlm“mppﬂahlemthua
mmmbecluutlwmnuadnury mhathandmelmm‘(ﬂxlﬁbuA.
Mmmndmduodﬂwmbarlz,lw‘l) Iapm-dqmlpphahmmmmhndmm '
mmemmmwmmw thupmp-tyhloemdmuthu
Bmdehldwothunty Mthnthmmmmmadmonmom Aﬂa
ﬁmdddnnhmd«d.lﬂwmpulodm Ahhmshnoﬁeewbul



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 5
AUG-25-93 09:04  From:MCPS LANSING . §ITIT46304 TfUBl P.08/26 Joh-620

mhmwmm&mm_ummm publication in the
Federal Registor Is required. 25 C.FR. § 151. 12(b). Onoo tho 30-day notios requirement is
satiafied, the Becretary has no discretion. He must acoept the land into trust for the benefit of the
LIEB. | | |

Tn August 1996, the LTBB originaly sought t0 place 13 tracts of land in Eanmet snd
ChnlwomCOunﬂuimomwmwmﬂanmmmmumnmmpMs
mdtwag.mmgpuw.locmdmumumwm Onnmon!hhtar tleleldSolldm’uOﬂiu |

of the Department oﬂhclnuﬂorC‘Dor')lmedpuumlmﬁﬂeopimoqumnnsLTBBto
mmobjmmmmmmdemmmmummdwm
wuldbouhnmm Innnwylm uuimutllopmommumdbythamdd
Sollator'nO!ﬁoeformpued». Atthatpolnt,howevn t}uLTBBwunolomuqum
trunmuufortheMuchmestygnmmsh'm |
Innud,ﬂuLmBhldmhmutodt}mwpuwhlncmdenoduy,MiMmm
of which, the Victories Tract, wes desiguatad for gaming. On December 14, 1996, the LTBB
mhnﬂmdtuqunttothatlumuufnﬂuuAﬂm(Bu)mukethaVlaodumalmm
On February 5, 1999, uwdmymopmwwmmupmmmnbjmmw
bewedpﬂormmﬂngmwlnwm (Bxhih:tB Plﬂmwy'mhommnu,vm
Tract). MLmBmMududmmldmmmmsp«iodofmwu&fym
ohjections. OnAlmultﬁ.lm mrmsnm.mwmmmomm
ldvhdtb:LTBBwhnwumeddmaﬂifywmdngnbawﬂmmunﬂﬂewthu

parcel (nmc.rm-zmwoopimvm:i-mu)

..S‘..



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 6
AUG-25-38  09:04  From:MCPS LANSING 5173746304 T-UBl P.OT/26 Job-620 .

mmﬁwum&wm@wanww.MmM*
ﬁahtyontha\fwtonu'l‘malnthumwoflm Afturlmhgnfthil.thoSmeofMiolum
mﬁ:medthoLTBBbylwerddeune” 1999, umumﬂmwmwmmthn
Statownuduodmchopnlnctviolaﬁonofﬂn'l‘rihll Swacnmplctmd:twnuldprowod
against tho LTBBwﬂhdlmnadmuwllhhmu. (Eﬂduhb Leuwﬁ-amthuSmeof
Michigan). mLmBmmhmnmﬁmmmswdmmwmnopm
ot'thbcuino Onluly?.,lm thnSﬂteofMidﬂnnmdLTBBmﬂuudlmosmmom!dumof
undumndhmwtdchwouldlﬂowtheLmBmopmummnhw“mbmﬁnﬂywuin
mmn@mmﬁawmmmmmmmwmmmwu. (Exhibit E, Letter of
Understanding). msmdwmwmammmmmmmmm .
ifﬂu“hndlnm”pmceuforﬂwVimuTnothadpmmddwﬂwpomMonly
Mnmdlmmnedtobapufomodbyml OnIuly16 1999 tlem:ofMichlam
mﬁonnedLIBBthutbecondmompmedunhadbmnmﬁedmdthutheudmmldopm
(Exhibit F, Letter to I_.'l'BBTribal Chmmu. dmd July 16, 1999), On July 16, 1999, the
LTBB’lcwnoontbeVictonuTnctdldom R

Mmmhﬂe.onIuIyQ 1999, thleBlequmadthltDOIuparmtthlﬁoﬁule
mmamwnsmmmmmpmmmummy Ianefortio
mmmmmammwmmmmmmmammnm |
lwededtothhmqum. Allmmnsobjwdmtodw uuaofthonaonumum
resolved by the LTBB, On August 11, 1999, thoAsuDMornﬂhoFieldSoﬂdwrlOﬁca

Wymmddwmmdmmmw Suﬂ’ofthonum of

-



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 7
AUG-25-39 93:04  From:MCPS LANSING BIT3T4B304 ' T=081 P.08/26 Job=620

thh%sdeMW’MWMdup@wﬂﬁl |
recommeadatioi Awonnin‘WWWbyﬂbmm |
Secretary, lnoﬂee\ﬁllbepubllﬂwdmﬂwl’odammmmw zsc.vx § 151 12(b).
TheSmofthoMnrwluuhdanhuomﬁwthebmeﬁtoﬂMLmudw
upmnonofﬂusoduymﬂumd.nhuﬂnmndﬂmmllpmmwwmmmhum
Preliminary injunctive relisf*4s looked upon as an extuordlnawmmdy and usunud
only in umaal crmatanics.” Aumwwn Supp. 665 (N.D. 1L
1979)(quoting ox. Valley Farvestors, 1ns, v, AQ. Smith E Lo
1096, 1097 (7 G 1976)), afd, 625 F. 24 1528 (7% Cir. 1980). Plalmiffs aro r&quaﬁ:igthu
'. mmnmmmmmmwmmwmmmmm
mthdmmdouduLmB‘svmﬂuTmmwotuwummﬁn
fines against the LTRBR. Inthurnomphuu.thﬂﬁmquemhmheCauudsmtthnChumm
of!hoNIGCtotlkam“wﬂmmdcloudownlhoLTBBmﬁ:rvinhﬂomoflm
Phumﬂhdoaotwdummdtamymmwthomyormuwtomppmmm
'Wmmmummmmmwmnmuummm
mmmwmmmmmmmmmw ‘l'hu.!'hluuﬁdonmhwu
mbmmdhkdlhoodofmonthomuiu N o
| Nmmrmmmmmmmyhmmauwdmywmﬁm_
rmmmmuwmmwwmmmwum'-m B
10,90 fovar, cepociall n lght ofth fut thet the trus applisation roces a moving 40

-



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 8
AUG-Z5-99 03:05  From:MCPS LANSING : 5173746304 T-081 P.08/26 Job-620°

mpu&onwnmm'-mnfmﬁ m.mmmm'mm X
wquldﬁmthdﬂiumpmmtomythhaVlcmnumemmtbenhnmo
Mmmmmmmmwmmmmmmmormw |
in question. Wm'mmdomdhmﬂhﬁmd‘mpmﬁumd
equlpmmwmmumbmnhdhmnwthuLmmellmmbmmdmploymoﬂheuﬂm
Thztowh&cfwchﬂlﬂwwwmmn?hnﬂmwhwﬂwmm
dumpﬂonmddmethﬂthhuhonwmddmﬂwLTBB lumunbm.mdﬂnmnwnduu
community. m:mmnmtmwmdwmumﬁwww |
TnhuundﬂutthonlMu«twth_Whaﬂnnguncﬂon. Inuddltlon. hhnotlmﬁq _
publlc ntarot for o pivate Lisigant 1o usup the discresonssy authority o the Uited State t
enforca its laws. Aocordingly, Pleinif Tribes’ motion for a preliminary injunction should be |
denied. |

| Plaluhﬁ'Tribucumotdmnnsmpmbablomouthem Tlmywmotm
AmdellImMmsmmmanu (Comphuu.c:ouutm) Thnwuwhﬂmmwmofmhwn_ -
mmmmdomuwmmmpmmmmamn-mwm
NIGCorMuulurmmhudtm TMMMWPMWM(“APA")N: |
mmmuuwonmmmmmmthummm&omnlanonmdﬂmmb
pmmummmummwdmmmebh

(Cosmplaint, Count IV). Moreover, thﬁmmpuuuwwmwmnm
huﬂmmdﬂwnumdurbwmwhmmwmmwmm

mudyofmudmmmocm (Compldnt.c«mv;



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 9
AUG-25~99 08:05  From:MCPS LANSING ' ‘ 5173?45304 o T-081 P.10/28 Jo_b-ﬁZD

Plalntifh’ mmmﬂmﬂwymwﬂnsumdmmumhnwunpmum Ixun
‘Mzommmmmgmmm«mmﬁmmw
Hﬂnﬁmuguommoymbrinslngtﬁnncﬂmmbehdfofuaumsm However, the
civil and oriminal statutes refarenced mCmmuhadIIofthanomphintconhrmnshtupon
munmmuqutmremon (Complunt,CounuldeI)

A me o

I@Agmudmw;uMMnmﬂmemmmﬂmmm
mdmmouuomam.mmmmmmmmmrmmn
1024 (h Clr. 1985). ﬁm!& mﬂmmmmm 121 F.3d (8% Cir |
1997). Bocause uclumejumdwuon for promuon ofvxolnionl oflGRArwduwithfedml |
_oMPwnﬁﬂTtibudommmamqmmuﬁnerommm Themost
puunmtomhuauwhmhuﬂwmudnu;pmym“wmuponwhnmthamm
confersu right of enforcement.” Ragadale.v. Tummosk 941 F.24 501, 509 (7th Cir. 1991) (Tudge
Potner mmmxmuummmm_gm 930 F.2d st 1239, 1243 (7' Cir. 1991),

Wﬂb—nﬂmﬂw 502U.S. 1038 (!992) Abmucompm;hn
mmmdmwmnwmmmmmmm w;luuvcjumdumnil .
mpondmmmduugovunm uusc nmo(d) Immmngmofmfmmu
nnPl:mﬂ"l‘ribu‘ | | |

’ pmmmmmmummofmmmmwsc §
2710(7)AXH) which provides that an Indian Tribe may initiste auit to enjcls Class I gaming
activity located on Indian lands in viclation of s Trihal-State compact, (Complaint, Coung ITT).
Although Count TIT of the complaint is not direcied at tho NIGC, Mt Is difficult to determine how
that cause of aotion applies in this case where Plaintiffs are alleging that the gaming is pot taking
place on Indian lands. mwdmmsmudmmbemdeyu?mm )'



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 10
AUG-25-99 09:05  From:MCPS LANSING : 173746304 _T-UBI P.11/26 Job-620

Junnmmmmdwjuﬂulmmmmomwwhlm
munwunuﬂmdwmmpmmmwnpdmmmdumﬂy _
nhmuhummmmmwﬂmmm:upom‘bimytomfmwtho |
abortion statute, It has not parceled out that responsihility between him and s host
of self-appointed private attorneys general. It is his decision to make whether and
how vigoroualy to enfbroe the abortion statute, ¢f. Hockier v, Chaney, 470 U.S.
-821, 831 (1985), and part of this decisional responsihility is deciding how |
ﬂgomudymde&ldthomummuduﬂmmmmtmmy *The
concerns for state autonomy that deny private individuals the right to compel a
State to enforce its laws apply with even greater force to an attempt by a private
Mdiﬂdwmmmpdnlwmmwmﬂwlmlﬁmmmnwm
. individual enforcement decisions are made." Diamond v. Chailes. supm, 476 U.S. -
at 65, 106 8.Ct. ut 1705. Weé may not use Rula 24(a)(2) to subvert the state's '
soparstion of powers by preventing the Attorney General of Tllinois from
mmmtummwﬁmmmmmwhhu,mdemMna
Bmdnlu._'mmmk.mudusns Hm.lGRAmpumuomphouwhndusahmy |
Mudwnonmwohummdwfoderdsownmmt TthIGChubmmmbroadand

excluuvuumdmﬂonﬁ:renfommmwmmmthmrmmﬂnlom '_
Whmmluuwwthomymalﬁ:mﬂwhwrmduinsmmnmmphmnﬁ‘
mm:mmdummmmmmwwmmm n'redudhla' |
ulmuumquuedtocmbhlhmndlngndnﬂmdbyﬂwmpmmm MM
Wildlife, 504 U.8. 558, 560 (1992). Tombﬂmmm;phmﬂ'umnmﬁu "injury in fact,*
;huenmnbumsﬂwnmodcnb«mthshﬂwymdﬂwmndﬂmmplumdoﬂmdnm |
umm:ymmwmywmummamuedm L. ]
Phhniﬁhlvonmmﬂ'uedln uuu:yinﬁﬂ." An ldulyln&et'lunluvmonnfl
lmﬂy-mmdmwmhummmmpmwmmqmmmr

...contlnued) | | | |
Anlolcmmndlnamulrm Phluiﬂ"r:ibuwmotmuwnmmudwm
, eopluhlolqluxy | R

-10. '



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 11
AUG-25-99 08:08  From:MCPS LANSING - 5173746304 - T-08t P.12/26 Job-620

¢xnﬁeuunnlorlunxnhnﬂnal']4&.“.504iJI! .tsao *vthuu-p-ctﬁush-'-bdhnmkn10£
enforoement MWTnhumhmmegmdlmhdndlnjmymhw
mmmmmmmwmwwmmmmrm
mmmmmwmmmmmammmmmmm
mubunhmmuwinbedxﬂwumm (rm-uouonua) Such harm is naither & dilthwtnur -
palpahle'ir\nuytotthlumEn,butnthuhndaimofmimytotMsmm Eanhx. o
Seldin, 422 U.S. 4990, soz(wvs) Norhnvnl’hhuiﬂ’ullegodmyhmnothxthmtlwwguomd
amhlguomunpwtunmmpntmnnlmnngmngﬁdﬂﬂuinthemm Suchclnmhcktha
nmu:yupedﬂutynﬂun;ibdnqumndtomthaﬂumuoﬂhemndmsm‘

" Plaintiff Trihuhmﬂnomtdlegadmyhdsorevidmﬂutwuldmmhlm
mmmmqum,wmummmmecw lllcged-fuluretolct,
mmpmmofmmm-mdmmimmmmmmmw. |
Court utilizes a "but for” test. Iuwm..smn.mus nSM(lWS),mdeudmgthulow- o
ummmdmmndtymdmdadtydidumhnvemdmgmuhnﬂmmmcmemm
pmcﬂmofmtymbwb ﬂmmmm*mlddommnanegem&omwmhu
rulwunahhrcouhlbelnﬁMTadthmq.lblanttheraipnadenufrllu&cﬁveI!nnnsxu'ﬂﬂﬂlﬂkthﬁmellI
mbmdpmbuhhtyﬂmmmdmmwhwpmuhmwhum[ﬁcmbwb]..‘.." .
Pluuuﬁhuaunummmtha'bmfor'uu.mthummpaﬂmmmpdﬁmfouw
opmlngofLmB'nmbylpptmmdythmmomhmhlposdblemqmnufy Plunﬁﬁ’ado
muvmlllmthu“bmfm’?thnprmnmreoplﬂnaoﬂhhudno thqywmldhavcobtuned

*m,mmmmmmmwumwmmm
' umhvgmmhmmmwm, awhhlm.byiumilmlmpunhh Am
Argumont :

oA



Case: 11-1413 Document: 006110980708 Filed: 06/08/2011 Page: 12
AUG-25-39 09:06  From:MCPS LANSING : : 5173746304 T-081 P.13/26 Job-620

mwbmaﬁtwwhldnhuymmﬁued Evmthcyconoedetwwlluuxyhdlﬂudttouuu,

Momw.PMTﬂbummpWy&ﬂmuﬂiymnMInyprongofmm
tont, Whmmwwwdsmmmmw
uuuryml!lueoaduottobemo«hﬁdbythemhd‘dﬁmd Rdmubihwhoww«mqmm!he
mmmmwhﬂmmmmﬂwwwwngmorwmuwdmdw
MMMWWn 760 F.24 1021 (9th Cir. 1985)(dtmsﬂnnnlﬂ.!. a
msaanwm 1267 (9% Cir. 1982)(Phaiatiffy aleged harw not rodressed by an B
Mnmmmummmrmormwmmmmu E
upuuwhrmfomumwhomnpmmmwmu,vaﬂnm:wdmmmwhmw
oomplhnee) AlmnumPldmﬂ’Tﬁhnmktolnwlwuqunm&nhimhum
mfommmmmgy'fnrumﬁvebmahmythnwumnblymmhuonedby
Conumtodavlumownmtbrmmmtqy daton |

Thenforcemant decsans mad by el ahoriies must ke o sccount e
Moundhtriqtcauuilaminlpbﬁﬁonmdoddiommltor._Ahwunaiohwmpdling.. |
immommac«aﬁonmdaomumw&enmwomdbeminmupome
suthority of NIGC, mmmmwmmummmmmm "
L‘I’BBﬁ)ruhmtpwlodofnm-mhm to tho detrimant of other sufbromment undertakings.
To the extent the LTBB'nﬂlmlwmnathmumhndhlmtothemWof -
xm'.mmmmmmmmwmwmoww

$ Plaintiff Tribes cannot have it both ways. Either thair economic injury 1s determinsble,
in which case thelr harm is not irreparable, or the aconomic injury Is undeterminable in which case
mwﬁa'unmrmmsmbom Iucnlurmthdrnqmmumunﬂnuy
lnjunctloumﬁll. - | _ |

a2
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Tribes’ dulmdmlndm Tuthommmy mmocuuwwwmwwmmonwn \
| banmrﬂmmwhyoﬂm | |
B, Defelldlnt NIGC's Dodllon!nnullulnl '!'o Imﬂtuu Aa l:nfomnm Aeﬂon |

1. Enforcsment Dodilou are Coni-ltted to Agency Dllé.mlon.'
ThmiamMofmatlnimmnhythAPA, 5USC. 6701 nm.

parmittlnal’hmﬂﬁ"l‘ﬁbu uhnllmsﬂoNIGC'tdllmuonmddeddontouhmmW
the LTBB, undﬂmmjudldlaionowmupnmmnfmmmm eomphmt (Complunt,Cm
V). ThaAPAlpemﬁutthudlmlmmwunotprwtddwlmwmueommdw
Asucydxmonbylaw SUSC 5101(.)(2) As contrasted with most forms of agency -
m-.mwmmmmmwmmmmhmmmm )
reviewabla by the courts.” Wgwmmmndzza ™
Cir. 1989); gert, deniad, 493 US. 813 (1989); mwm 088
F.2d 1320, 1326 (G‘Cu' IM).nmg.mmmndm 790 (6* Cir. 199:), |
Gl v. .5, Degt of Health aod Human Scvices, 759 F.24 565, 576 (6% Cir 1988)¢
| 'Inbothavdludmmlmcamuhlwlonudmwhdndthnﬂwm |
'umhmytomdhmuofﬂw&duﬂuammu’aﬂﬁnﬂouhpmmpﬂnly

mmnﬁmnjudldnlrwhw' WMMSGFM 1476, 1480(DC Cu'.,
1993). Med.thaﬁum@un'h.rmmndmnvuﬂmmmmmthﬂ ‘
[M]Mumt,wmwmmmmﬁuﬂo:mmmundddm |

' ‘mmmmmmwumwmmﬂmmuuww
action for which there is no other adequate remedy In & court.” 5U.S.C. § 704. The agency’s
Wmmum“mmummmmmmsmw

action. Seg Gillls v, HHS, 759!'24“575
_13.
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m;rmmnlmdmmw"bmmm nguu_q;mmus m.m '
(1985). ‘mlmmmdmmofd!wmhunMubIeMnnmaﬂpmtum
smudunuﬁuhiﬁtylbrjudimlmewof deniuomtommﬁsmmt Id

Themmforthumnlunmulhﬂnymmmy Fut,mmcydamionnot '
to enforca aften involves s complicated balancing of a sumber of factors which are
pocullarly within its expertise. Thus, the agency must not only assess whether s
violation has occurred, but whether agency resources are best spenton this.
violation or another, whether the agency is likely to sucoced if it acts, whether the
puumhrenformmmnraquemdbmﬁuﬁwmcy'lmﬂpol!mw
indeed, whether the agency has enough reacurces to undertaie the action at all
An agency generlly cannot act against each technical violation of the statute it is
chargad with enforcing. The agency is far bettar aquipped than the courts to deal
with the many variables involved in the proper ordering of its priorities. Similar
concerns animate the principles of sdministrative lxw that courts gensrally will

dnfawmuunflmmmoﬂhommhhcbﬂrgedwlthimpmm .
mdwthopmcodummdopuforunplmtmathnm - ,

’I‘heprwmpﬁon!hnt pmmtnm.l dxweuonunot luhmet tnjudlcml rewewmbe
nbunedonlylfComu'humdxwdmimmm«rwmmbelsmymfommtdumum
Mhupmxdadnwmnsﬁdumdudafordaﬁmnsthohunuofﬂmdlmw anmx.
470U S, st834-835 'I'Inth.thuumnnbu'hwtolpply Id.Howquongreuhunot

, upmudununmmummaibethedimmondtheNIGCmdwidewhmorwhﬂhum
pumomfomunmwdmlbrvlohﬁomoﬂﬁn&mrhu%wmwmwby -
* whih this Court coul review the exesis of isotion. | |

2, An Allouﬂon That NIGC Has Abdluud l‘.ufonllg IGRA Is Insufficient to
- Come Within the APA Walver of Soﬂnlp Imnunlty. .

Plﬂnﬁﬁ‘Tlibuhnwm.wlhow:ngMMGC ortlwfadnnlmdmtapmtoml
mﬂmmmmmmmmlmwmummmmm

- oelé-
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mmmmmtwmmqum'&m&ummwmuwsmw. |
| Oﬁumaﬁord:mlmmm“thbolhlvﬂumemmmdaddnsmm It
uphdymﬁummdmwdmondmwammmﬁmm&m "
mpomblemthonnuhmwadmmmmdﬁemmmmmmmmwmmm
Tribes. Suchmallesaﬂonlmomthemofdua‘uion toohoole-mduﬁwu!ly |
insuficient to obtain judicial review. o
IGRAmuthlmﬂmvmmulwwuhubudmﬂmeyConpm 25
us.c §2718. Auremlt.tleIGCmuwtﬁmypﬁnrlﬂmhncﬁom TbeNIGden
compllmuwlthlGMmuvmﬂyofwlyt.uuunutwhichculmlmtainthaﬁlmgohhwmator
an administrative action. nmmmmmmmmmmmw
ﬂlurmpondbﬂiﬂnundarlmmhnthouqummttopmvidothaNIGCwithmu.wd_
thamqwmmatwumpmn;mbepMonlyundunuibndompm Itpmvldu“ _
adwmophﬁomonwhuhup:mmlmhin!hocmnormmry Iulnomuuletm '
tom«ﬂmamwbmlﬂedwﬂwhuﬁcmdopmmmdmmﬂn Aﬂnt‘thm
'mpmwmmmmvdummphmuwwummmwmmudommm
compliance efforts
mmmwmmwmwmwmﬂnmacmmmmm
wuommfommmphmuwuhlm Inms dwChummoftheNlGCumedunordmof
tmpmdommmdmmwumhumnfm Inl999,thmhuw
of Richard Schiff). momofmumsmmmmmm |
| mponllbilmu,mdmbrinabmhawludmwm Like the NIGC, the United Statos

-15-
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Anmm-omMmmwmmmmfmmmmmvmmmm
thcolomofgmﬂnsﬁahhuthndonotwmplywuhlm Muxﬁorwuuuuﬁ’ommow :
mmmhumm:umpmmymrm Imlquudywuhiuthe |
pmmmwdimmofm&dmmhom tndoculcwhethumdwhmto
mumnfomauwuonqﬂnumuﬂaﬁ:rmngumﬂmmuTmtormywim ‘
mmacmfu..wmm'.'mmmmuuymammmm
an enforcement action & this time. mvi.wormmzmymowumnmﬁfm _' |
VlaonuTmMoMtthonumepmodpndmgmpuMnohhuppuuﬂonpmmme_ .
mmnmdmuuofﬁwlctammudﬂuLmB'lgoodhnhmmpummomm |
mttubynagohmngwi!hnmmdfeduﬂommmouomamm"mtwupmw
hmtodmwmmpumngm;dmmwvo.mmlordvumumnuthe LTBB 'rm
dcmmmaﬁonhoommdmugmcydlmuonmdthmfmnotmbjmmjudmﬂrmcw
C. mmmwmmnmwum |
mmmmmmmmammuummm-umum. 8
which they raly for & qu tam recovery , 25 US.C, § 301, Is ot applicablo 10 IGRA. The qul tam
mwageormmmmmwummwmmnwmummof |
enactment in 1834, n&:rameuthfﬁuMudSm mnyomm mmm |

! umﬂummwummmumwwmm
I@.&ﬂuhﬂuwﬂmmﬂuhﬂﬂnﬁmduﬂmﬂhﬂdwmm
Plaintiff Tribes cannot ahow that the State has sbdlcated its enforcoment role. In June 1999, tha:
State of Michigan cautionad LTRB that it would consider taking action. Aﬁu‘ﬁnwmof.
mmawwwmmmmmm tha State declined to
take action when it received assirance that it was “substantially certain” LTBB'umdwcmldbe
ukmmuuumwunpﬂmuwnhIGRAmduwmmm Bxhibits D-F, _

-16-
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mw,mummmmd.wmwmm wu,.mp:unﬂdmu
satutory scheme enacted In 1988, 1ssmmumammdwm rmakes 1o "
reference 10 & qui fam recovery. mnmwmmazss Supp. 1422, ma
(@, Minn, 1093), ad, 27 1.3d §72 (8% Cir. 1994).m.dmmd.51ws llss (1995). Thmil
moﬂdmmweleﬂdmwhmﬁlmwwmmdndwmonpnmml
lhonghttomdmphoaofﬂmUn!todStuutomfommpmwm Althelmlmunoted,
“[t]owmutll\uln1834Congrellfnlmtlwlﬁlumdthedwdopmntof1ndmmnam |
mmodanfonnwu.ddmlnmduhty. Iimmmomtqdwn“DIM’bmmhm
onuuummomuﬁqwodn;mpsu.sc gzoummdmddmmm
umulyuudequuemmppoﬁ[m]mmmmdwmmumdmmm Id
Secﬁonzoulmnfmtomwvuyof mmnpuuluu. mﬂmﬂ;mns y
pmnlﬂumnotpmvldodﬁnhtthomupeﬂﬂtvwwldon. 25USC 32713(;).awdby
Plaintiff Tribes as justlﬁoatlou for ] tenovuy Swﬁon 2713(:) confers uchmvc duuotiomy
luﬂmruyonﬂwﬁmununoftthIGCto“levymdcnnectlppropmu”avxlﬁ:mnotwm:eed -
$25,000 per violation, Mhumﬁn&ummympouaﬁmdmwmmwm
qp,htpmﬁudomqumwumwmmwdmmm. |
mmmﬁwwwamw@mt}ﬁm.mmm?ﬂﬁw-"
See31 USC. gmo(rdu'mmminmwmmﬁmmmmmiuw
and civil penalties of $5 OOO-SI0,000perdnm) Amdmgly, lm’lmwrynhamdm
wmm-wmmmMWWTMaﬂmwmmm
nmmwammmmwwm o
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Similarly, pmmmw'.w m‘mwyaudu n'a:u 5C.§ 195‘5 That
nnlondounotupmdyprmdeﬁmqumwuy Thudeﬂawyimultol’lumff
~ Tribes' claim. “Nowmuhwnghmmmqulmmlmmmwdﬂwmwm
malmﬂnmhwdoumubemuudlnlegulnm. Wmmm
mssnzﬂ 23,24 (8* Cir, 1973).mmmmﬂmw |
smu,m,gzsr Supp. 658, ssv(nsn 1996). "wmumwmmmmw.
mwlmuonhroughthyspnvmdﬂmnrnnlybynmnumlm:tproumtedbytlwuavemmmm
& master of legialasive discretlon, dlmuon. and iment, and if s viatute wutmplm rocovery only
byamnumlpmwedmg,ldvﬂrmedyﬂmtbudopud B_umms,SB?FZdltM Sanctions
forwohﬁonohmnnlmmtombeyondthcmpeofqullampmmdm Id, et 25 (siting
Gnhinuu.l.nmm.mr..sazr Supp 309, no(MD musm)) Nothmsmthe
Isnsulaeot'lBUSC 5l955autuumofawonforpnmmﬂtolhmmthnproceedl
.oflﬁ:lfut\m 'I‘hus,l’hlnhﬂ‘Tnbuhlwuolnndmstobnngnmunduthupmmn

Iumad,wcnonl955wumdumdth50mnind0mnmmu&ntof197o
C'OCCA‘).mm!mndedtobluutdmhMofmwudmmewwduyuhm Iudead.the -
memmofmmuM.dmmmn:pmNo 91-1549, udopﬂuputofthlt
umymnwmayemmmmmevmmnmmpmmmhm) "relates
mmeudrotytothooonn'oloﬁllaglllyndlmodmbllns mdu'am.omymunobjmve
nfmmmmmnrmmmawm-mmwww
wime.” Comnnunnnthnudlduy OrpuweananmﬂMoﬂWO HRRep. 1549 olat
Cong., (nm).mdmmmusccmn 4007,4050.4064 mmmin-mmnnr

B -18-
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Sowonwsmdmlywmoupmhmdmdwmhmmwmmvdy
mwmm«.mmmmmmmﬂm 18
USC. § xssstb)(l)(‘)-(‘m‘). The suthority to pmuwu thess wolmom resides with tho Mml g
In tho seminal caso of Calliuzria v. Cabazon Band of Mission Indiana, 490 U.S. 202, 212
(1987), the Supremp Court recognized that 18 U.8.C. § 1958 makes certain violatinns of atate
and focal gambling lews violations of fhderal iw, 1t slso expressly sated thas enforoement
of criminal atatutes, inchiding OCCA, on Indian Iands is within the exclusive province of tha
MWuWIMWMMOMWWWM
crimes over which tha district courts have exclusive jurlidiction. There s nothingin .
OCCA [Organized Crime Control Ast] indicating that the States are to have any part in -
enforcing federal criminal laws or are muthorized to make arrests on Trudian resetvations
that in the absence of OCCA they could not effect. We are not informed of any foderal
effbrts to employ OCCA to prosecuts the playing of bingo on Indian resesvations,
 although there are more than 100 such enterprises surrently In operation, many of which
have been in existence for seversl years, for the most part with the encoursgement of the - -
Federal Government. Whether or not, then, the Sixth Circuit is right and the Ninth Clreuls
-mmwmn&lmdm-mthumdnmdeudgthuohmw

mrcmmmuwmhmMmmmm;hmmxu
gmbllnshwuallnumdimulbu ‘

480 U.S. at 213-14 (fbotnotes omitted)
mmpmmdemmmmmmm«m

mmmmwmmwdmmmmmmwmmwy

redresses the genecal wrongs to the publio which rise fom gambling a8 an octerpriseof
my, wbvertingthe domorati prooess, and undermining the geoerl welfre Supmeny,

BRRR [ N
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ERIC. 592 F. Supp. 1240, 1242 (w.n Okia. 19&4) o |
Amrdmllv.movuyuuda-laUsc 01955mnldytoﬂupublicmhenhmtothc
harmed individual. An actioa ia coramenced by the govemmant for secovery of monics 10 the
governmant, mwmdoummh&hnmwimdﬁﬂmuiduﬂm
common law. ssmwmmg_sm 500 F.2d 836, 840 (4th Cir.1974) ("the -
hnpoﬂamofwhomumdwhoeoﬂoﬂmdmtummymdmuﬂwmwd " &mx
Anava, 726 F.2d 564, 568n.3(9|.hCir1984), Bndu_nm. 175US 148 154(1899)("1‘hn
wholomovuyugwntothpmpmwr mdthemnedmmtpmvldefnumwm'ybyw
oﬂwpmonmmﬂupropnmlmmdfneslmwm nhnnoﬂdnainthanmﬂohqw
tamacnouuboutlt,mdwethmkltpmwdu!brﬂwmovuyofmtherlpendtynnrn
forfeiture."). This uspactofPlnmhﬂ'Trﬂm‘chuanpmvidumpmpeu of success.
E

PlnlmlﬂhlllmthnthuCounhuJu:hdMQnuudu%USC ilsﬁlmcompdtha
NIGCChmmmmpafomhukgddutytothoPldnﬁmmuauannrd«dodnstheLm
WctonuTmﬂudmmdlwymsumﬂpmdtyaplmLmB!l'o:Mm. (Complaint,

| CouMV)memomoft!nnprdmmnuuncﬂonpmeedm&Mnﬂepﬂomd&opmnﬂn -
il Wieliood of mcoess, I |

Bection 1361 aTmzsofmumsmmdomudummthm
oﬁglndjumdwhnnofmywhmhﬂnuﬂmofmmﬁmtompdmoﬁwuﬂhevm
Stltutopufnmudmyowedtothepldmfh Asmfnrth.hnwm. rmmmm
MWMWMMWWMWMMMGG'IMmMM
anﬂulredmnblew.mmmmuwﬂdluwbythepﬂlﬂuw Thay
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s Aot demonsirta ety dusy s oveed 0 them tht the Chssme of the NIGE did not
Momvu.lwdtofmdmmtummﬂmth:uﬁddwnquuodtom;
ministerial nondiscretionary act. Nathmalllngndormsmbymm&"l‘nbummotdy
qudlﬂuuthntyponfclur mmmmmmwommmw
ellow the Court to entertain & mandannus action. amunumwh,«smdm mm
Cir. 1972).@._@1&,411115 918 (1973), Wsswu 1346, 1351 (DthCu).
mmus 480 (1976). mndmumypropulvum“oulywlmthedutywba
puﬂ:mwdhmlﬂMﬂﬂdeobﬂgnﬂonmmpampr.uddwiydeﬁmd The law must
notonlymhnnutlmdmndedwuon,butnqmuit thadutynmtbedwudundilpnublo“
Litilewoif v, Hode), 681 F. Supp 929, 949(D.DC 1988),.3_11, B‘HFZdIOSB(DC Cir.
1989), cort, denied, 493 U.S. 1043 (1950) (qmwmmwm ‘
gfimerior, 654 F.2d 758, 760 (D.C. Cir. mo) (mmummmw
Mlbm.mUS 414 420, SIS Ct. 502, 504(1931)) Forldutytobodunﬂedumwnﬂw.
munbc“wplmMypmaﬂ)eduwbeﬁuﬂmndoubtmdequlvdmwapouﬂwwmmand
mmmmmm;mus 206, 218-19, 50 8.Ct. 320 (1930).m
mmmaarzdzls 21617 (9th0u' mo),mx._gﬂm s, 534 F24 5 1352
(8th Cir, 1976). Mmhmmdmmndythﬂhtobeuwdhonlytbsm
urgent cases. Sndtx..ui:d.mndm m(snhCu lMlLMmWM
U.S. 341,92 8. Ct. 1693 (1M),wﬂnmm«nzd43 53 (9th Cir.

1971), gazt. denled, 405 U.S. 955 (1972). |
mquuﬁondwmlmndlmdowmmmw”nw

e
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intent: WWMmmmmmmmqmunmchwmwm
manmnow.ummdwonmwwmowu)wm |
mm;&o[duw].ﬂmmumm(wmommynm)"
_mmmmnmvsnuus 434(DC Cir.1985), m.d.nnmhnt
nSvy, 478 U.S. 221 (1986)
Ndmulmogiﬂcmwddutymr'lmwmmummm:duwm

in these circumstances. Rather, pmmm’-u&mmm-nmﬂIGCmmm
dmﬂmmbnngmmfommmonmummm.mdﬂuymmdwmw |
ramltot‘uncmrmnldoddnn domoﬂhavlmr!u'rnotuum S9%.0.8. Panama.
Canal Co. v, Gracp Line, 356 U.S. 309, 31718 (1858). In cantraxt, Congress gave the.
Chairmanthadis&cﬁantocloulminomdlorlcvyajmmwmrviolmdﬂmusdoﬂu_
st tha b belaves appropriste, Becsussthassscionsareclearly discretionary and st |
minllm;hwmot‘mmdmuhmmppmpmtomody

IL WBAWFMNMWYANYOFMOM

Bm-.mmmmmw'ukwammmmmiw
Tribuhmfadedtoumfytheothwreqwmmforwmrdd Boforuninjuncuonmy
um.thzynmnhowmuhlelnjury Pldnﬁthmthuuupmhhmmymmmtwo
roapocts. mecmwyﬂmndlmwmbemmudwﬁdmwmmﬂmm
und—m-uunnppliunonptm Smumwﬂhmmmmmwonbamthof
minolmNonhmMichmnwhmhwillha “difficult to uuu" (Pltﬁ Mot. ntﬂ)

Impmblohummuﬂbemmhmmwﬂnﬂon.mmmubomummly_
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unﬁmmdodhrontlwpmoﬂhupphm Apdmmwumnmumtm-mplyw |
pmthapolﬁhmwdmmﬁlme Amwmmmum
uAcmqumaAmmnu.rmmmwmzuma1(1995).
Iqiuﬂuwhwhmdmedmmmmﬂymuﬂebjmﬁvthmrdsmmyof
puhwnuymjmcuwwhofmon!yuﬂhomonmwﬁwhucﬁmomldmw
mthemmwnfdomnbudmglouquovmmmbudymdbuquuomdonntrileto |
the lovel of “irreparabls harm ™ v. Consumer Pre ' '

Supp. 1143, 1148 (BD. Pa. 19&1).MM518F2¢1236(§‘C1: 1975). Economls
los;.mmdofmu:dounmmmmnuupmuaham.smmwx.mm o
Surface Mining, 831 F. Supp. 1324 (S.D. Oh:o xqumnluu.ﬂudwlm |
Commission, 812 F.2d 288, 290-91 (6* Cir. 1987), zav’d o othee grounds, 20 P.3d 1418 -
Cr.1990. N o
mwymammmmgnumn, 913F2d 507 (6* Cir. 1952), for
theproposmontbnlouofcunomuaoodwlnoﬁmmummmmbhmwbmum
dmumdiﬁclﬂnomeruln. Hovmer mthncunhaphlmiﬂ’mrpmtdonmﬂkudl
dﬁeainiuwulmunfumpofmphyuwhom:mmmpmdmumthdr -
mxmmmmmWormMmmmﬁmmmhnmmy .
from plaintiff. Id, at 512. mmmmumwmmwwmmmm |
MMWTHMWMMOMMMMMMMWM
LTRB will “wreak havoc o the balane” and “set 8 dangerous precedent” for gaming n the
future. (PIts Mot: st 8). Plaintiffs do not identify how  mivimal poriod of gaming it the
vm-mmhmh@m@Mwmmwmm’m
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oputdonot‘thdrumlnsﬁdﬂﬂu 'l'hmumpumdmmhu Thnunondmmtby |
ﬁadmlwthoﬂuuofmasdmlnainMpn NIGCMtthTBB'lwﬂcmuﬂon
'mdaemaodnmmmiummmmmmwmuomm This was not an endorscmant by
mmmwmumsmm.omdm@mmmwmmm
Alntqutyoﬂm As with any prosecutorial decision, mwnlulunnumnbamdoonamby-
case basis, mmrmmmmmemdemmmemtn

~ technice!:noncompliance with the ln_nd-m-tmt promuom_oﬂm.mm them any significant
inury. T

pmmmmmmwmmwmwmma

| apremmmmjmn macmm.ndmmmwumm-ﬁmmm
detammmonmﬂopmmdudnﬂtheLTBBWﬂwMuppﬂuﬁmpmmhmﬂy
complets. Thmumpurpoumwdmhypuungthmmmmmutmmﬂnmmd |
hmknganinjunﬁiuudlrooﬂnsthndnmoﬂ.m » casino, mdeed.pmmuonumhoduu'
munbegtmﬂdbnnytomonltormphumoﬂmwmummmchmm To
alow private iigants to usurp thorole of an efbrcement muthorkty and compromise thet
mmwmmmmmﬁommmwwmmmm -
mempmmtbwaduﬂu Thunwuhmrdymmddbylm

o Flmﬂy,thehumtothlrdpuﬂuproagwdghln&vorofnefwdmLm Onthis
poimmddhwthabrhfnf&wLTBBoppomPlumﬂ‘a requut HomtthMm
doummnmnmmopmmmwmwmehnmmmpumof
mmmmmmwhummmmmmsmawm
pro«od. mLMMMbMywwmwmmm imow
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oporuting an ongoing business. Wltlm:tquutlon.thol-m"mbmndiu-nphymwm
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Dated: August 24, 1999

~ Assistant United States Attorneys |
- - PO Box 208, Grand Rapids, Mchlmmm-ozos |
616[456-2404

RDWARD PAESARBU-I

- United States Department of Justice
Environmental and Natural Resouross
General Litigation Section

PO Box 663, Washington, D.C. 20044-0663
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
o SOUTHERN DIVISION

"The ' BAY MILLS INDIAN
'COMMUNITY ‘and The SAULT STE.
MARIE TRIBE OF CHIPPEWA

INDIANS; UNITED - STATES OF
AMERICA ex rel.. The BAY MILLS

'INDIAN COMMUNITY and The SAULT

STE. MARIE TRIBE OF CHIPPEWA

: INDIANS

~ Plaintffs,

Y.

LITTLE TRAVERSE BAY BANDS OF
'ODAWA INDIANS; and NATIONAL

" Case No. 5:99-CV-88

Hon. Robert Holmes Bell

INDIAN GAMING CO_MMISSION;
_ lDefendén_ts; |
IES’ (ENT. N MO OR

Plamuffs the Bay Mﬂls Indmn Commumty (“Bay Mﬂ]s") and thc Sault Ste. Marie Tnbe

of Chxppewa Indlans (“Sault ’I‘nbe”) (referred to collectwely as the “Plaintiffs”) brought this

action seeking ,to enjoin 'Defgndant Little Traverse Bay Bands of Odawa Indians (“Little

Traverse Band”) fro'm' operating a casino in Petoskey, Michigan (the “Petoskey Casino”) in

blatant vmlatwn of federal and state law Plamtlffs also filed their motion for preliminary

1ruuncnon and 8 hearmg was hcld on August 26, 1999 at 4:00 p.m. before this Court. The Court

permntted the partxes to submlt supplemental briefs to be filed before 9:00 a.m. on August 30,

1999

EXHIBIT -C-
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ARGUMENT

L | The Compact Regulres That The Land Be Taken Into Trust.

Plamtlffs dlsagree with the L:ttlc Traverse Band’s assertion that the Indian Gaming

Regulatory Act, 25 U.8.C. § 2701, et seq. (“IGRA“) per:mts gaming on the land in question

' (whloh was formerly a bowllng alley purchased just this year by the wibe) even though it has not

been taken into trust. I-Iowever, even assuming for purposes of argument that this is accurate,
the tribe cannot game on this lend because the campact requires that the land first be taken into
trust. Specifically, as noted in the létter from Governor John Engler dated June 29, 1955
(attached to the James Rider Declaration as Exhibit 1),.g‘aming underl the compact can only be
conducted on. “Eligible Indian iands” (emphaeis added) which are defined by the compact as
“mt and reservation lands ae_quirod oﬁdor 25 U.S.C. § 1300k-4.” (emphasis added). As noted

by Govemnor Engler in that same letter:

: Consequently, before lands become “Eligible Indian lands” pursuant
to the terms of the compact, they must be acquired by the Secretary
for LTB's benefit. (emphasis added)

Thos, the Little f[rgiver_se Band’s assertion now that the compact docs not meen that the
lan_d must Be.taken into trust conflicts both with the unambiguous language of the compact and
with the interpretation of that language By one of the parties to the compact — the State of
Michigan. Defe_ndant's aslscrﬁon that the “Eligible Indian Lands” reference must mean the same

as “Indian Lands” under IGRA is merely wishful thinking and ignores the critical modifier

: “ehglble” The fact that the parties to the compact agreed to an additional rcqulrement for

Indian garrung a‘oove that which might be requxred by IGRA, even assuming Defendant’s

constructlon of IGRA is accurate (wh:oh Plamuffs belaeve is inaccurate and is belied by the
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BIA’s. gmdohnes rcqumng a “‘conclusive factual and legal finding” that the lands are reservation
or restored lands, Ex‘mblt B to Plaintiffs’ Combined Reply Brief, p. 6) is not prohibited by IGRA
in any way.! Ttis therefore clear that operation of the casino while the land is admittedly not in

trust violates the compact. This vwlanon cntitles Plaintiffs to an injunction under 25 US.C. §

- 2710()TNAG).

II. ! GRA Regulres That The Land Be Taken Into Trust Before Gaming Can Occur,
As noted above, IGRA requires that land be taken into trust before gaming can occur,

even if that land is reservatxon land. ‘A review of 25 U.8.C. § 2719(a) makes th'ls appatent. This
soction begins With the admonition that gaming will not be permitted on land-taken into trust
after Octobor 17, 1988, unlcss and then it lists two cxocptzons portment to Michigan. The first
allows gaming lf the land is in the tribe’s reservation ag it existed on October 17, 1988 The
sccond allows gaming if it is in the tribe’s “Jast rocogn1zod reservation”. Presumably, the first
exception covers the situation as the Little TraVcrso Band sees it (the second exception applies
to reservations which have been extinguished which is in fact the case here). Assuming
Defendant is correot and the bowling alley is locatod in a reservation which existed on October
17, 1988, this seotion_ of IGRA .rtill requiros that it be taken into trust before gaming can be

conduoted on it. Thus, even though this land might be considered “Indian lands” under IGRA

- (as Defendant asserts), it still cannot be used for gé,ming without violating the restrictions of §

2719.

Clearly, this casino is illegal.

' As will be shown below, it is clear that IGRA does not permit gaming to be conducted on land -
which was not a reservation at the time of IGRA’s enactment, particularly where the tribe in
question was not even rocogmzed by tho United States until several years later.
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I The Casino Is Not Located On Reservation Land.

The land on which the Pe;dskcy casino is located was a bowling alley which was not
owned by an Indian tribe until it was purchased on land contract by Defendant earlier this year.
Defendant carinot with a straight face contend that IGRA intended to allow gaming on land

which was taken by the U.S, Government pursuant to the 1855 treaty (on which Defendant has

relied in support of its cla:m to this land) and then sold to non-Indians. Under these

circumstances, it is clear that the mtennon of _Congrcss was 10 break up the reservation so that

- Indian people would be fotced to assirnilate with the rest of the population. Whether this was

nght or wrong, it occurred and the former reservatlon land was conveyed to parties other than an
Indian tribe, and in the case of the land in question, became a bowling center in the city of
Petoskcy. Evenifa reservation had existed there 100 years ago, it surely has not been evident
since_s.. |

Even if it is true that a finding that the land is restored would allow gaming without the

' land’s being taken into trust?, that is not the point. The determination has not been made.

Defendant introduced thé August 11, 1999 memo from the BIA, not the Plaintiffs, and it clearly

" represcnts the latcst statement of the Federal Government that IGRA issues are pending. Thus,

in addition to the requirements of the compact, which are clear, Defendant has jumped the gun.

IV. The Required Government Approvals Are Months Away.

Defendants either did not understand the proceés required before gaming is permitted at

the Petoskey casino, or they intentionally ignored that there are Awo determinations that have to

 TIGRA would not permit this, 25 US.C. § 2719 ®)(D(B)Gi).

-4-
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be made by the Department of Interior (“Interior”) before such gaming can commence. And,

most importantly, one of those determinations is not merely “ministerial” as has been the

assertion to the state of Michigan and to this Court. As established by the August 11, 1999

memorandum (NIGC's Exhibit G) from Interior, and confirmed by Interior’s Checklist For
Gaming Acquisitions (Plaintiffs’ Combined Reply, Exhibit B)®, a separate legal determination
must be made that the land in question fits within one of the exceptions set forth in § 2719 of

IGRA before gaming can commence, even if taking the land in trust is a ministerial function.

Now, the Little Trﬁverse Band asserts that they have talked to people at Interior and have been -

told that this second dcc,isioﬁ has been madé in their favor. This would not appear to be the case
frmﬁ the recent Auguat 11 memo, and one can reasonably question if Such representations mean
very much, Regardless, it is clear that a “conclusive factual and legal finding” that one of
IGRA’s exceptions applies is far frorh a ministerial act.* Thus the entire basis on which the
State of Michigan apparently acquiésced to the premature operation of the casino — that the land
would be taken_ into trust as a matter of course — appears to have resulted from a
misunderstanding of how the gaming approval process really works.

As a result, it is clear that this process, which has already taken over five weeks without

any evidence of reaching a conclusion, could take many more months. This is particularly true

3 «A tribe’s contention that gaming on newly acquired lands is not prohibited because one or
more exceptions apply will require a conclusive factual and le al finding that the particular
exception does apply to the trust acquisition.” Plaintiffs’ Combined Reply, Exhibit B, p. 6.

{emphasis added).

“Pending resolution of the IGRA issues...” NIGC’s Exhibit G, p 3.

4 The assertion that only ministerial acts are necess aggarently arises from the belief that the
Little Traverse Band’s Keafﬁrmation Act, 25 U.S.C. § 1300k mandates that the land in question
be taken into trust. Even if this is true, there is nothing in this Act which says that the tribe has a
ri %\m open a casino or that land taken into trust satisfies one of the § 2719 exceptions of
I - ' .

-5-
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as the “conclusivé factual and Jegal finding” made by Interior could be challenged in courtas a
final agency decision, in which case, the determination that this is “restored” lands might never
become reality. The issue _then"bccomes whether under these circumstances, and in the
‘meantime, gaming should be perm_itted in PctQSkcy.s -

V.  Plaintiffs May Seek An Injunction Under IGRA.
The Court asked Plaintiffs whether it was truly the intent of Congress to permit a tribe to

~ obtain an injunction enjoining another tribe from gaming in violation of its compact. Of course,

 the first place to look when attempting to divine the mind of Congress is the language of the

statute. Here, thc;_ language clearly authbﬁzes an action for an injunction in just such a case as
the case at hand. What else could it mean?

Morcover, whcthef Plaintiffs or another tribe would be Authorized to seek an injunction
against a tribe in Arizona will be govcfned by principles of standing. There may be a case
where fhc facts are such that an injunction against an Arizona trib.e is warranted, What is

important here is that the languagc of the statute clearly authorizes an injunction, and under the

- facts of the case at hand, Plaintiffs have standing. Not only will they be injuréd by the loss of

business from the illegal compctitions, they also have a vested interest in assuring that all Indian

| gamirig is conducted on a _le{wel playing field and in accordance with the law. This is particularly

S Plaintiffs note that there is still a legitimate question as to Whether all the title defects have
been removed from the property. The purported mortgage discharge attached to Defendant’s
Supplemental Brief clearly states that it was “Rxecuted but not delivered.” Without delivery,
this discharge has no legal effect. .

¢ Tllegal competition is a reco%nized basis for standing. For example, under the Lanham
Trademark Act, section 43(a), 15 U.S.C, g 1125(a), which establishes a cause of action for
anyone injured by false and mislcading advertising, it has been specifically recognized that
competitors may bring an action based on the violation of statute. Monkelis v. Scientific
S¥stems Services, 653 F. Supp. 680, 684 (W.D. Pa. 1987)(“[TIhe traditional plaintiff in section

-43(a) cases 1s an injured competitor...”).
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true where illegal gaming is béing conducted in their own back yard. The proximity of the

Petoskey casino to casinos operated by Plaintiffs means that all the casinos have the same

* customer base. If these customers perceive that tribes do not have respect for the law (as

established by the compact and IGRA), then all tribal gaming in this area could be affected. This
is particularly true as non-tribal casinos in Canada and the U.S. offer alternatives to tribal
gaming. Thus, in light of the recognition by Congress that violation of a compact by one tribe
could injure another, and the obvious injury which could \:_e;ult &oﬁ illegal gaming in Petoskey,
it is clear that this Court has jurisdiction over Plaintiffs action for an injunction.’
CONCLUSION :

| For these rcasons, and the reasons set forﬁh in Plaintiffs’ motion and brief, and at oral
argument, Plaintiffs respectfully request that the Court enter an order enjoining the operation of
the Petoskey casino ‘utitil trial can be conducted on this action for a permanent injunction.

Réspectfully submitted,

MELLER, CANFIELD, PADDOCK AND STONE,
P.L.C.
evin, J. Mood (P3490Q; _

i¢/B. Rey j ser {(P37757)

Dated: August 29, 1999 By:

Attorneys for Plaintiff
One Michigan Avenue, Suite 900
Lansing, 48933-1609

(517) 487-2070

7 Allowing a tribe to enforce IGRA makes sense in liEht of NIGC'’s repeated claim that it is a
small agency with a small enforcement budget, suc that it has to prioritize the use of its
resources. This does not sound like the agency is not enforcing the law because it used its
diseretion to decide not to, but rather that it is not enforcing the law where it otherwise might
choose to if it had enough money, It is thus perfectly understandable, knowing the limitations of
the agency, that Congress would have allowed tribes — which are governments in their own right
— to enforce the requirements of IGRA.
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U'NITED STATES COURT OF APPEALS

' FOR THE SI.XT H Cl'RC'UIT

Court of Appeals No. 99-1962
INDIANS; UNITED STATES OF | -

INDIAN COMMUNITY and The SAULT | District Court Case No. 5:99-CV-88

STE, MARIE TRIBE OF CHIPPEWA |. - |

TNDIANS R o
Plaintiffu/ﬂppallees, 3 . - -Hon, Robert Holmes Bell

INDIAN GAMING COMMISSION
Defendants/Appellants

TPRE YINJUNC IC
. INTRODUCTION
Plaintiffs/Appellegs, the Bay Mills Indian Conhnunity (“Bay Mills”) and the Sault Ste.

" Maerie Tribe of thppgwé Ilijdihns ("Séult Tri_be”) (referréd to collectively as the “Plaintiffs”)

brought this action: séeidhg to e‘qibin Appellant Little Traverse Bay Bands of Odawa Indians
(“Little vaerse Band”) from operatmg a casino in Petoskay, Michigan (the “Petoskey Casino™)

m blatant vwlatxon of fcdcral and state law Plamtxff Tribes also filed their motion for

,.prehminary m_;unchon and a heanng was set for Auzust 26 1999 at 4:00 p.m. before the

- _ Hcmorablc Rnbert Holmes Bell Aﬁer consxdering tha ornl arguments of all parties, Judge Bell

Rt took the mattcr undcr adwsemr.nt and gave all sides unhl 9:00 a.m. Monday, August 30, 1999 to

EXHIBIT -D-
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' file supplemental briefs, which el sidos did. Judge Bell issued his opinion later that day,

'. granting Plaintiff Tribe’s 'rcquest for an injunction. At 11:09 a.m. this morning, August 31,

1999, attomeys for Plamtlff Tnbe s recewed a faxed copy of Appellant s emergency

application Plamtxff‘s attorncys were mformed at abeut 2:00 p.m. that they had until 3:30 p m.

 to prowde a wriften response. ThlS is that response

L “The Basis for E ; Going To the Trial Court F:rst Is NQ; Persuaswe.

Appellant neglccted to follow the reqmremcnt in the court rule that it go first to the trial
court when seelcmg a stay It however, pmwded no legitimate basis elreumventmg this rule.

“The trial court could have acted just as expedmously as this Cou_rt had it been given the

. opportumty

II. Judge Be lDld Nut Abusc

For this Court to stay operatxoxl of the mjunctlon it would have to f'md that Judge Bell
abused hlS dlscretlon when granting the mjunctlon Blue Cross & Blue Shield Mut. Of Ohio v.
‘:Blue Cross angl E ue Shield Ass’ n‘ 110F.3d 318 (6" Cir. 1997)(“This court reviews a challenge

to the grant or denial of a prcllrmnary ln]uncnon under an abusc of discretion standard and
| accords great deférence to the decision of the district court.”). This is a very strict standard of

Teview whteh Appellants have not even come close to satisfying. Judge Bell’s decision is very

well thought out addressmg all the faetors necessary to a determination that an injunction is

~ warranted. The overndmg determmatlon was perhaps that the Appellants are unquestionably

~ operating a casino in violation of both state and federal law because the land on which the
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casino is SItuated has admittedly not bccn taken into frust by the federal government as required -

by the Indaan Gammg Regulatory Act, 25 U.S.C. § 2701, et seq. (“IGRA™).

- III. The Trlal Cougt ﬂas Jurlsdictlon

The thtle Traverse Band asserts that the trial court did nct have jurisdiction over

- Plamtlffs action arising out of IGRA, spec1fically out of § 2710(d)(7)(A)(u) of IGRA, which

cxpressly glves _]lll‘lSdlCtlon to federal courts over actions brought by states or Indian tribes
seekmg t0. enjom Class m gammg bemg conducted on Indlan lands in violation of a tribal-state

: compact The Little Travctsc Band asserts that Plamnffs cannot argue jurisdiction under this
prov:swn m that Plamt1ffs are cleummg that operanon of thc Petoskey casino is lllegal because it
is not bemg conducted on Indlan lands, and therefore the Junsdlctlonal section does not apply.

'_ However, Appellant is faced thh thc same quandry — if these are Indian lands for purposes of

| IGRA as Appellant uncquwocally asserts here, then its argument that the trial court does not
have jurisdlctxon must fail as 25 US.C. § 2710(d)(7)(A)(11) vests jurisdiction of an action to
cnjoirl ﬁolaﬁoos of compocts in the district courts. .J_udge Bell specifically found that the

| }\ppellant’s assertioue in this regard had “the ring of jurisdictional garucsmanship.“ Opinion p.

8. Thisisa uuique problem for Defendant as, under its theory that these are Indian lands, it is

‘ stﬂl in violation of IGRA because the gammg 1s being conducted in violation of its compact

even 1f 1t 1s assumcd that the land on wluch the casino sits is Indian lands. This is because the

! Appellant’s plea to this 'Coun that it “enjoin” the injunction requires that the Appellants

have clean hands. Operation of a casino illegall_y'does not permit such a determination.




WILLER:, CANFTELD, PADIDOCK AND) STONE.PL.C.

Case: 11-1413 Document: 006110980710 Filed: 06/08/2011 Page: 4

compact requires that oll'land"on Whioh gafning is conducted must be taken into trust, whether it

“is “Indian lands” for purposes of IGRA or not

Spectﬁcally, as noted in the letter from State of Mlchlgan Governor John Engler dated

June 29 1999 (attached to the Jamcs R1der Declaration as Exhibit 1 which was submitted to the

-~ trial court by Appellants) gammg under the oompaot can only be conducted on “Eligible Indian

| lands” Wh.lCh are deﬁned by the compact as “trust and reservation lands acquired under 25

U.5.C. § 1300k-4." As noted by Governor Engler in that same letter:
~ “Consequently, before lands become ‘Eligible Indian lands' pursuant

to the terms of the compact, they must be acquired by the Secretary
for LTB's benefit.” (emphasis added)

~Thus, the Little Traverse Band’s assertion now that the compact does not mean that the

land must be taken into trust conﬂlota both with the unambtguous language of the compact and

_ wﬂh the mterpretatwn of that language by one of the partxes to the compact — the State of

chlngan Defendant s assernon that the “Ehg\ble Indian Lands” reference must mean the same
as “Indian Lands“ under IGRA is merely w1shful thmkmg and ignores the critical modifier

“e11g1ble" The fact that the parties to the compact agreed to an 1 additional requirement for

" Indmn gammg above that whtch mtght be requlred by IGRA, even assuming Defendant’s

construction of IGRA is accurate (which Plamtlffs believe is inaccurate and is belied by the

| BIA s guidelines requiring a “conclusive factual and legal ﬁndmg" that the lands are

"reservation”_ or “restored” lands before gaming can occur) is not prohibited by IGRA in any

. way. Clearly, the'n. gammg on such land vxolates the compact. Judge Bell specifically found this,

" Since 1t v1olates the compact it is a violation of 25 U S. C § 2710(d)(7)(A)(n) which entitles an

lndlan tnbe to sue'in federal court to enjoin: gammg conducted “in violation of any Tribal-State
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compa'ct enteréd into™ pursuaﬁt to IGRA. Tﬁus, c‘v&x under Defendant’s analysis, the trial court
has Junsdlctlon of thss cause of action. | -

Moreover, Plaintiffs bcheve that 25 U SC.§ 27 10(d)(7)(A)(n) was mtended to protect
thelr interests in Just this sort of caac, where a compenmr is “breakmg the rules.” Defendant

attempts to explain what Congtess intended whcn it adopted this jurisdictional provision, but

" Dcfcndaﬁt’s'asse'xtion that‘25 U.S.C. § 2710(d)(7)(A)(i) is intended to vest district courts with
' jurisdiction only over an action b_:) a Tribe with jurisdiction over the Indian lands on which Class

m gaming is being conducted in violation of 8 compact to which that Tribe is a party makes no

sense. Itis difficult to imagine a 'situaﬁon wherc someone would be gaming in viclation of a

compact to wh:ch the tribe is a party, other than the tribe 1tself Congress certamly did not waste
1ts time creatmg a cause of action to deal with such circumstances and cxpressed tlns intention

by allowmg actions b_y a tribe to enjoin gaming ° conducted in violation of any Tribal-State

compact”. Had Congress intended to circumscribe the actions as Defendants contend, it would

‘have employed a much less broad expression than “ény compact”, e.g., it would only have

* permitted actions to enjoin activity in violation of the or ifs compact. Judge Bell found that the

language of IGRA was clear and that it means what is says.

Nor can Appellant excuse its conduet by asserting that it is only a matter of time before

. thc land is acquired by the Secretary, so everyone should just turn a blind eye to this illegal

gammg Federal law docs not permit such an approach to casino gammg, nor has Defendant

: citcd any authonty in support of such a claim. The law has certam requirements that must be

met and‘fnerely promising that they will be is insufficient to satisfy those requirements.
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It is also a distinct possibility that those :;:Quiremerita will never be met, or at least not for some
‘time. There is a requi:cment that 'b.efo'rc land is taken into trust, a notice be published allowing
30 Elays for objeétidns to be lodged.' Since the notice has not been published and there is no way

- of predicting what sorts of objections ﬁﬁght be sﬁbmitted when it is, or what sorts of defects

might be uncovcréd; it is somewhat optimistic to assert that taking the property in trust is a done
deal.

Fiﬁa]ly, it appeai's that Interior has julst' determined (as of last Friday) that the land

| qualifies as “restored” lands for purposes of IGRA, and that gaming can occur on that land.
Judge Bell'_was made aware of this determination before he made his ruling. This is an issue

“entirely 'separate and distinct ﬁ_'om the issue of whether the land will be taken into trust so that

éven if it is taken into ﬁ‘ust, the tribe could still be precluded from gaming on the land. This is a

| legal determination to be made before the Little Traverse Band will be allowed to legally game

in Pcioskey, and, more importantly, it is one that can be challenged in an administrative appeal

as it is fma_l agency action. Thus, it is.possible_ that before the 30-day period has expired that
someone will challenge the determination that this is restored lands for IGRA gaming purposes.
If that challenge Is successful, as it might well be as there is strong argument that Appellants

are a tribe that was never extinguished and is therefore not “restared”, the land may never be

“approved for gaming. Under these ci_rt:umﬂémécs, it would be unfortunate if the casino were

“allowed to operate during ‘thé pendacy of the proceeding, only to be shut down later. The status .

quo here is really a situation where '-th_e_ casino is not operating, as this was the situation on July

15, 1999; the day befo;’e the casino was opéned il]cgally. Appellants cannot legitimately argue

that the status quo is now as this would permit tribes to open an illegal casino, and as long as

-6-
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they got it up and operating for a few days, then claim, in the face of any challenge, that they

‘shiould be allowed to continue because théy would be harmed_ if it is shut down. This is a bad

-precedent to set.

IV. The Tribe’s jbverelﬂl_jmmuitv Has gecn'Abrogated and/or Waived.

Appéllant contends that the trial court does not have jurisdiction overitasitisa

~ sovereign Indian tribe and that it has neither waived that sovereign immunity nor has it been
abrogated by the United St‘.aiesl. Plaintiffs fully agree that Defendant enjoys sovereign

: iﬁmilinity, but it is clear that such immunity has been abrogated by Congress when it enacted 25

us.C. § 2710(d)(7)(A)(ii). Judge Bell’s decision has a thorough analysis of this issue relying

on recent Supreme Court dec_:isions'right on point. Opinion p. 11. It is difficult to imagine a

' clearer expression of intent on the part of Congress to abrogate a tribe’s immunity than by

expressly including a provisioh in a statute which vests jurisdiction in the district courts to

- enjoin Class Il gaming a_cﬁvity conducted on Indian lands in violation of a compact.” Thus, this

action for an injunc_tioh under IGRA is not prohibited by sovereign immunity.

2 The' USS. S;E;eme Court found that Congress’s intent to sbrogate a state’s sovereig(n immunity
|

was “unmistakably clear” when it include provisions in 25 U.S.C. § 2710(d)(7)(A)() allowing
a tribe to sue a siate for failure to negotiate for a compact in good faith. Seminole Tribe of

‘ 1
Flonida v. Florida, 134 L.Ed. 2™ 252, 266-267 (1996). The Court there held that Congress did

ot have authority to abrogate such immunity under the Indian Commerce Clause, even though

its intention to do so was established. There is no similar problem with Congress's power to
abrogate a tribe’s sovereign immunity as long as its intent to do so 18 made ciear in a statute.
See, ¢.g., Oklahoma Tax Commission v. Potawatomi Indian Tribe, 498 U.S. 505, 510 (1991);
United States v. Wheeler, 435 U.S, 313, 323 &19'78). Thus, Seminole, although reaching a
different result regarding state immunity, conclusively establishes that Congrcss mtcndedg to
abrogate a tribe’s sovereign immunity when suit is brou%ht under 25 U.S.C. § 710(4})};7)(A)(ii).
See also, Maxam v. Lower Sioux Indian munity of Minnesota, 829 F. Supp. 277, 281 (D.
Minn. 1993)(By en(faging n gaming governcd by IORA, tribe waives soverei immunity for
narrow purpose of determining compliance with requirements of Act); Ross v. Flandreau Santee

 Sioux_Tribe, 809 F. Supp. 738, 745 (D.S.Dak. 1992)(same). ~See also Oklahoma Tax
- Commission, supra, p.p. 512-315. |

5.
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| V The Plainti

The law is clear that the four injunction factors do not a/l have to be satisficd in arder for
the Court to enter a preliminary injunction. The four_consideran’ons are factors to be balanced, -

not prerequisites that xﬁust be met, and a strong shoWing of one factor may compensate for a

‘weaker showmg on another factor such that an mjuncnon should still be entered. In Re

DeLorean Motor Company 755 F. 2d 1223 1228 (6" Cir. 1985). Here, the Plaintiffs have
made a strong showing that the conduct of the Little _Traverse Band is illegal and that under 25
US.C.§ 2710(d)(7)(A)(ii), it should be enjoined. Therce is a strong likelihood that Plaintiffs will

be successful on this claim and Judge B'cll. so found. In fact, based on the information now

before the tﬁal coﬁrt there isno question .that the Little Traverse Band is conducting class [11

gamlng in violation of its compaot bccnuse the land on which its casino is located has not been

taken mto trust Just bccause the state has not dcctded to object does not mean that there is no

violation of IGRA. Congress spepiﬁcally gave mbes the right to obtain an .mjunctlon where a

compact is bemg violated, and there is no mention that the state’s lack of concern is a factor in

such an acnon ’I'he grantmg of such a right of action alone is rccogmtxon that other entitics than
just the state have an mterest in seeing that the requirements of a compact are met. And the fact
that Congress recdgniied'such a right of action for én injunction, without requiring that factors
other than a Violation. ofa coinpact be conslidercd, is at lcast a strong basis for giving the other
three injunction factdrsﬁless‘wei'ght in this proceeding.

Ngver&:éless. Plaintiffé; submit that the other factors weigh in favor of their case.
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A | Irrep arable Injury -
Judge Bell’s decision carefhlly'cor'\sidercd this factor and Appellees rely upon the
analysis contained therein in support of this factor. ln', all cases the balance of factors clearly

weighs in Appellee’s favor. DeLorean, supta.

"B, Public Interest

It goes almost without saying that the public interest is decidedly injured if criminal
violations of the gaming laws are allowed to continue. Even if no action is taken by federal or
state prosecutors to punish such 'v'iolations, the fact that the law makes such conduct a federal

offense clearly ‘establi'lshcs that its continued operation is harmful to the public interest. As noted

by Judge Bell:

The State and the NIGC'’s failure to act is not an indication that the

public has no interest in a tribe’s compliance with IGRA. As noted
by the NIGC, the decision whether to prosecute a given violation

may be affected by the limited resources available to the agency.

The public nevertheless has an interest in not allowing violations of
the gaming laws to continue.

This makes complete sense, paru'cul'arly in light of Ccmgress' express

determination that tribes may seek injunctions in federal court to remedy violation of compacts.”

3 Allowing a tribe to enforce IGRA makes particular sense, as noted by Judge Bell, in light of
NIGC’s repeated claim that it is a small agency with a small enforcement budget, such that 1t has
to prioritize the use of its resources. -~ This does not sound like the agency is not enforcing the
law because it used its discretion to decide not to, but rather that it is not enforcing the law
where it otherwise might choose to if it had enough money. It is thus perfectly understandable,

" knowing the limitations of the agency, that Congress would have allowed tribes — which are

governments in their own i ght_.- to enforce the requirements of IGRA.

. _9_
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C. Balance of _IjarniQ. N
The-balénca of harm as between the Plaintiff and Appellants favors Plaintiffs. Appellants

are flagrantly vidlating both civil and criminal laws of t}_ic United States. Without question, such

conduct must be cnjoinéd_, particulériy where both the state and federal governments have failed

in their obligation to take action to end these blatant violations of federal law.* Although the

Little Traverse Band has érgued that it will be harmed by the loss of revenue its illegal operation

s generating, it would be a terrible precedent to set to allow such gaming to proceed illegally

merely because the opérator of a casino is making'monrey! Had the Little Traverse Band

followed the law when it set about to open a casino, then no complaints would be appropriate.

HoWe‘_ier,_having elected to ignore the express requirements for the operation of jts gambling
e'stablishment_, it cannot hide behind the fact that its rcvcnué stream will cease when an
injunction is entered. (“The [Merrill Lynchv.] Kramer_' [816 F. Supp 1242 (N.D. Ohio 1992)]

court further found cdnvincing the p]aintift’s argument that injunctive relief was necessary to

‘deter employees and competitors firms from engaging in such action in the future.”)

4 Right now there is apparently no one, other than the Little Traverse Band, which is regulating
the gaming on this land. The State has tumed away from its obligation to enforce its laws

aming and the NIGC has apparently elected not to use its limited resources to
enforce the fcheral. %Ib one is minding the store here even though no one is actually saying,
again other than the tribe, that gaming under these circumstances is legal.

-10-
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- CONCLUSION

For these reasons, and the reasons set forth in Judge Bell’s Opinion, Plaintiffs
fespeptﬁ.l_lly'rcqucst that this Court dcny the application for an emergency stay.
| - ‘Respectfully submitted,
MILLER, CANFIELD, PADDOCK AND STONE,

P.L.C.
~ Kevin J. Moody (P34900)
Louis B. Reinwasser (P37757)

Dated: August 31,1999 By

.~ Louis B. Reinwasser
~ Attorneys for Plaintiff
- One Michigan Avenue, Suite 900
Lansing, MI 48933-1609
(517) 487-2070
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