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PRINCIPAL AUTHORITIES RELIED UPON

Excerpts from the Indian Reorganization Act of 1934, 48 Stat. 984 (codified at

25 U.S.C. §§ 461 etseq.), as amended

25 U.S.C. 473a. Application to Alaska

Sections 461,465, 467, 468, 475, 477 and 479 of this title shall after May 1, 1936,

as bands or tribes, but having a common bond of occupation, or association, or

residence within a well-defmed neighborhood, community, or rural district, may

organize to adopt constitutions and bylaws and to receive charters of incorporation

and Federal loans under sections 470, 476, and 477 of this title.

§ 476. Organization of Indian tribes; constitution and bylaws and
amendment thereof

(a) Adoption; effective date

Any Indian tribe shall have the right to organize for its common welfare, and may

adopt an appropriate constitution and bylaws, and any amendments thereto, which

shall become effective when-

(l) ratified by a majority vote of the adult members of the tribe or tribes

at a special election authorized and called by the Secretary under

such rules and regulations as the Secretary may prescribe;
and

(2) approved by the Secretary pursuant to subsection (d) of this section.

(e) Vested rights and powers; advisement ofpresubmitted budget estimates

In addition to all powers vested in any Indian tribe or tribal council by existing

law, the constitution adopted by said tribe shall also vest in such tribe or its tribal

council the following rights and powers: To employ legal counsel, the choice of

counsel and fixing of fees to be subject of the approval of the Secretary; to prevent

the sale, disposition, lease, or encumbrance of tribal lands, interests in lands, or

other tribal assets without the consent of the tribe; and to negotiate with the

Federal, State, and local governments. The secretary shall advise such tribe or its

tribal council of all appropriation estimates or Federal projects for the benefit of

the tribe prior to the submission of such estimates to the Office of Management

and Budget and the Congress.

(f) Privileges and immunities of Indian tribes; prohibition of new regulations
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Departments or agencies of the United States shall not promulgate any regulation

or make any decision or determination pursuant to the Act of June 18, 1934 (25

U.S,C 461 et seq., 48 Stat. 984) as amended, or any other Act of Congress, with

respect to a federally recognized Indian tribe that classifies, enhances, or

diminishes the privileges and immunities available to the Indian tribe relative to

other federally recognized tribes by virtue of their status as Indian tribes.

(g) Privileges and immunities of Indian tribes; existing regulations

Any regulation or administrative decision or determination of a department or

agency of the United States that is in existence or effect on May 31, 1994, and that

classifies, enhances, or diminishes the privileges and immunities available to a

federally recognized Indian tribe relative to the privileges and immunities

available to other federally recognized tribes by virtue of their status as Indian
tribes shall have no force or effect.

25 U.S.C. 477. Incorporation of Indian tribes; charter; ratification by
election

The Secretary of the Interior may, upon petition by any tribe, issue a charter of

incorporation to such tribe: Provided that such charter shall not become operative

until ratified by the governing body of such tribe. Such charter may convey to the

incorporated tribe the power to purchase, take by gift, or bequest, or otherwise,

own, hold, manage, operate, and dispose of property, and such further powers as

may be incidental to the conduct of corporate business, not inconsistent with law,

but no authority shall be granted to sell, mortgage, or lease for a period exceeding

twenty-five years any trust or restricted lands included in the limits of the

reservation. Any charter so issued shall not be revoked or surrendered except by

Act of Congress.

Federally Recognized Indian Tribe List Act (FRITLA) (List Act of 1994),

Pub. L. No. 103-454, 108 Stat. 4791 (codified in part at

25 U.S.C. §§ 479a et seq.)

An Act to provide for the annual publication of a list of federally recognized

Indian tribes, and for other purposes. Be it enacted by the Senate and House of

Representatives of the United States of America in Congress assembled,

TITLE I--WITHDRAWAL OF ACKNOWLEDGMENT OR RECOGNITION

SEC. 101. SHORT TITLE

- ix -



This title may be cited as the "Federally Recognized Indian Tribe List Act of
1994".

SEC. 102. DEFINITIONS

For the purpose of this title:

(1) The term "Secretary" means the Secretary of the Interior

(2) The term "Indian tribe" means any Indian or Alaska Native tribe, band, nation,

pueblo, village or community that the Secretary of the Interior acknowledges to

exist as an Indian tribe.

(3) The term "list" means the list of recognized tribes published by the Secretary

pursuant to section 104 of this title.

SEC. 103. FINDINGS

The Congress finds that-

(l) the Constitution, as interpreted by Federal case law, invests Congress with

plenary authority over Indian Affairs;

(2) ancillary to that authority, the United States has a trust relationship to

recognized Indian tribes, maintains a government-to-government relationship with

those tribes, and recognizes the sovereignty of those tribes;

(3) Indian tribes presently may be recognized by Act of Congress; by

administrative procedures set forth in part 83 of the Code of Federal Regulations

denominated "Procedure for Establishing that an American Indian Group Exists as

an Indian Tribe;" or by a decision of a United States court;

(4) a tribe which has been recognized in one of these manners may not be

terminated except by an Act of Congress;

(5) Congress has expressly repudiated the policy of terminating recognized Indian

tribes, and has actively sought to restore recognition to tribes that previously have

been terminated;

(6) the Secretary of the Interior is charged with the responsibility of keeping a list

of all federally recognized tribes;

(7) the list published by the Secretary by the Secretary should be accurate,

regularly updated, and regularly published, since it is used by the various

departments and agencies of the United States to determine the eligibility of

certain groups to receive services from the United States; and

(8) the list of federally recognized tribes which the Secretary publishes should

reflect all of the federally recognized Indian tribes in the United States which are

eligible for the special programs and services provided by the United States to
Indians because of their status as Indians.

SEC. 104. PUBLICATION OF LIST OF RECOGNIZED TRIBES.

-X-

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I



I

I.

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

(a) PUBLICATION OF THE LIST The Secretary shall publish in the Federal

Register a list of all Indian tribes which the Secretary recognizes to be eligible for

the special programs and services provided by the United States to Indians because

of their status as Indians.

(b) FREQUENCEY OF PUBLICATION--The list shall be published within 60

days of enactment of this Act, and annually on or before every January 30

thereafter.

TITLE II--CENTRAL COUNCIL OF TLINGIT AND HAIDA INDIAN

TRIBES OF ALASKA

SEC. 201. SHORT TITLE

This title may be cited as the "Tlingit and Haida Status Clarification Act".

SEC. 202. FINDINGS.

The Congress finds and declares that-

(l) the United States has acknowledged the Central Council of Tlingit and Haida

Indian Tribes of Alaska pursuant to the Act of June 19, 1935 (49 Stat. 388, as

amended, commonly referred to as the "Jurisdiction Act"), as a federally

recognized Indian tribe;

(2) on October 21, 1993, the Secretary of the Interior published a list of federally

recognized Indian tribes pursuant to part 83 of title 25 of the Code of Federal

Regulations which omitted the Central Council of Tlingit and Haida Indian Tribes

of Alaska;

(3) the Secretary does not have the authority to terminate the federally recognized

status of an Indian tribe as determined by Congress;

(4) the Secretary may not administratively diminish the privileges and immunities

of federally recognized Indian tribes without the consent of Congress; and

(5) the Central Council of Tlingit and Haida Indian Tribes of Alaska continues to

be a federally recognized Indian tribe.

SEC. 203. REAFFIRMATION OF TRIBAL STATUS.

The Congress reaffirms and acknowledges that the Central Council of Tlingit and

Haida Indian Tribes of Alaska is a federally recognized Indian tribe.

SEC. 204. DISCLAIMER.

- xi -



(a) IN GENERAL--Nothing in this title shall be interpreted to diminish or

interfere with the govemment-to-govemment relationship between the United

States and other federally recognized Alaska Native tribes, not to vest any power,

authority, or jurisdiction in the Central Council of Tlingit and Haida Indian Tribes

of Alaska over other federally recognized Alaska Native tribes.

(b) CONSTITUTION OF CENTRAL COUNCIL OF THE TLINGIT AND

HAIDA INDIAN TRIBES OF ALASKA--Nothing in this title shall be construed

as codifying the Constitution of the Central Council of the Tlingit and Haida
Indian Tribes of Alaska into Federal law.

SEC. 205. PROHIBITION AGAINST DUPLICATIVE SERVICES.

Other federally recognized tribes in Southeast Alaska shall have precedence over

the Central Council of Tlingit and Haida Indian Tribes of Alaska in the award of a

Federal compact, contract or grant to the extent that their service population

overlaps with that of the Central Council of Tlingit and Haida Indian tribes of

Alaska. In no event shall dually enrolled members result in duplication of Federal

service funding.

- xii -
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STATEMENT OF JURISDICTION

Appellees agree with Appellant's Statement of Jurisdiction.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

Whether the superior court correctly adhered to John v. Baker (John v.

Baker 1), 982 P.2d 738 (1999), in dismissing the lawsuit for lack of subject matter

jurisdiction upon the finding that Ivanof Bay is a federally recognized Tribe and

therefore possesses sovereign immunity from suit.

COUNTERSTATEMENT OF THE CASE

Appellant's complaint arises out of a contractual dispute between Appellant

Michael McCrary, Appellee Ivanof Bay Village, and its President Appellee Edgar

ShanginJ The complaint nominally alleges violation of the covenant of "good

faith and fair dealing," but is actually the third complaint in three years to be

brought by Mr. McCrary and his counsel, Don Mitchell, to challenge the tribal

status of all federally recognized tribes in Alaska.

Appellant's first suit against Ivanof Bay and President Shangin was filed in

the Superior Court in October 2008. Complaint, McCrary v. Native Village of

This action was filed against "Ivanof Bay Village." "Ivanoff Bay Village" (with

two fs) is the listed name of the federally recognized Tribe for which the "Ivanof

Bay Village Council" is the governing body. See Indian Entities Recognized and

Eligible To Receive Services From the United States Bureau of Indian Affairs, 75

Fed. Reg. 60,180, 60,814 (Oct. 1, 2010). Ivanof Bay Village is also sometimes

referred to as "Ivanof Bay Tribe." The terminated contracts at issue in this suit

were allegedly either signed by Ivanof Bay Village, ER 95-96, or signed by Edgar

Shangin as President on behalf of the "Ivanof Bay Village Council." ER 97. For

simplicity, this brief refers to Appellee as "Ivanof Bay," which is the Tribe's

preferred spelling.

-1-



IvanofBay & Edgar Shangin, No. 3AN-08-11451 CI (Ak. Sup. Ct. Oct. 28, 2008),

ER 126. Seven days after Ivanof Bay and Shangin filed a motion to dismiss based

upon sovereign immunity, Appellant filed a notice dismissing the case without

prejudice.

Appellant's second suit was filed the following month in federal district

court, this time adding the U.S. Department of the Interior and other federal

officials. Complaint, McCrary v. Ivanof Bay Village, et al. No. 3:08-CV-00259

(JWS) (D. Alaska Nov. 24, 2008), ER 135. Appellant sought a declaratory

judgment that Ivanof Bay was not a validly recognized tribal government and

therefore was not entitled to assert a sovereign immunity defense. Judge Sedwick

dismissed this second case for lack of subject matter jurisdiction. ER 159, 165-66.

In September 2009, shortly before the federal case was dismissed,

Appellant initiated his third suit, the instant case. Complaint, McCrary v. Ivanof

Bay Village & Edgar Shangin, 3AN-09-10267 CI (Ak. Sup. Ct. Sept. 18, 2009),

ER 93. The current version of Appellant's lawsuit is nominally characterized as

an action for violation of the covenant of "good faith and fair dealing," ER 100,

but is really brought to challenge the federal government's recognition of all 231

Alaska Native Tribes, including Appellee Ivanof Bay. Appellant's briefing below

averred that whether Ivanof Bay is a federally recognized Tribe depends on

whether the Secretary of the Interior possessed the authority to publish various

lists covering all federally recognized Alaska Tribes beginning in 1993 and

continuing thereafter following enactment of the Federal Recognized Indian Tribe

-2-
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List Act of 1994 (FRITLA). z ER i61,176-83. Appellant and his counsel argued

that John v. Baker I was somehow not controlling---even though this Court in

John v. Baker I directly addressed and rejected this very contention--and he went

on to insist that the Secretary of the Interior has no authority to recognize Tribes

and that accordingly no federally recognized Tribes exist in Alaska. ER 167-99.

Like all other federal and state court judges before him, Judge Michalski

rejected Appellant's contentions and dismissed the complaint for lack of subject

matter jurisdiction. ER 115. This appeal followed.

STANDARD OF REVIEW

The only issue in this appeal, whether Appellees Ivanof Bay Village and

Edgar Shangin are protected by tribal sovereign immunity, is a question of law.

This court reviews questions of law de novo, adopting the rule that is most

persuasive in light of precedent, reason, and policy. Runyon ex rel. B.R.v. Ass'n of

Village Council Presidents, 84 P.3d 437, 439 (Alaska 2004).

INTRODUCTION AND SUMMARY OF ARGUMENT

That Ivanof Bay is a federally recognized Tribe possessed with sovereign

immunity is settled. As this Court has recognized, tribal recognition by the

Executive Branch is a nonjusticiable political question. Atkinson v. Haldane, 569

P.2d 151,163 (Alaska 1977); John v. BakerI, 982 P.2d at 749. In John v. BakerI,

this Court acknowledged that the political branches of the federal government had

2 Pub. L. No. 103-454, 108 Stat. 4791 (codified in part at 25 U.S.C. § 479a et

seq.).
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long recognized Alaska's Tribes and that the Alaska Native villages on the

Department of Interior's list of federally recognized Tribes are sovereign entities.

982 P.2d at 749-50; see also In re C.R.H., 29 P.3d 849, 851 n.5 (Alaska 2001).

Since then, this Court has adhered to principles of stare decisis and rejected all

invitations (including those by Appellant's counsel here) to revisit this Court's

prior decisions. See Runyon, 84 P.3d at 439 n.3 ("We decline the invitations of the

Runyons and amicus Legislative Council to revisit John v. Baker.") Based on the

overwhelming weight of this authority, the decision below should be summarily

affirmed.

ARGUMENT

I. PRINCIPLES OF STARE DECISIS COMPEL THIS COURT TO

ONCE AGAIN REJECT THE INVITATION TO REVISIT JOHN

v. BAKER I

The superior court correctly adhered to John v. Baker I in dismissing the

complaint for lack of subject matter jurisdiction upon finding that Ivanof Bay is a

federally recognized Tribe and therefore possesses sovereign immunity from suit.

While Appellant concedes that principles of stare decisis normally require that this

Court should give prior conclusions of law precedential value, he nonetheless

insists that precedent be abandoned here. App. Br. at 13. But stare decisis cannot

so easily be disregarded simply because one disagrees with the legal proposition

reflected in that precedent. As this Court has noted, "The stare dec/sis doctrine

rests on a solid bedrock of practicality: 'no judicial system could do society's

work if it eyed each issue afresh in every case that raised it.' " Thomas v.

-4-
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Anchorage Equal Rights Commission, 102 P.3d 937, 943 (Alaska 2004) (quoting

Pratt & Whitney Canada, Inc. v. United Technologies, 852 P.2d 1173, 1175

(Alaska 1993)). This Court "do[es] not lightly overrule [its] past decisions," State

v. Dunlop, 721 P.2d 604, 610 (Alaska 1986), and this Court has already

specifically rejected Appellant's invitation "to revisit John v. Baker." Runyon, 84

P.3d at 439 n.3.

Under the well-settled rule of stare decisis, this Court will adhere to its

precedents unless clearly convinced that: (1) a decision was originally erroneous

or is no longer sound because of changed conditions, and (2) more good than harm

will result from overruling it. State v. Fremgen, 914 P.2d 1244, 1245 (Alaska

1996). These criteria were already considered and rejected in Runyon, which

should have put an end to calls to overrule John v. Baker 1. Unfortunately,

however, the instant appeal compels Appellees to once again address each

criterion in turn. 3

3 Appellant seeks to add a third criterion to the stare decisis analysis arguing that

this court in John v. Baker I did not have the benefit of adversarial briefing and

argument. That is patently untrue, and Appellant's counsel knows better. In John

v. Baker 1this Court received extensive supplemental briefmg on the issue of tribal

recognition in the wake of Alaska v. Native Village of Venetie Tribal Gov't, 522

U.S. 520 (1998). The Court received supplemental briefs from Mr. John

(represented by the Office of Public Advocacy and later by Appellant's counsel

here, Mr. Mitchell), Ms. Baker (represented by the Alaska Legal Services

Corporation), the State of Alaska, the U.S. Department of Justice, the Native

Village of Venetie Tribal Government, the Alaska Inter-Tribal Council, the Native

Village of Northway, Tanana Chiefs Conference, the Paskenta Band of Nomlaki

Indians and the Scotts Valley Band of Pomo Indians. Indeed, the 28-page

majority opinion and the 37-page dissent alone make plain that this Court carefully

considered the issues presented in an adversarial and well-informed posture.

-5-



A. This Court Correctly Held in John v. Baker I That the Political

Question Doctrine Required That it Defer to the Political
Branches of the Federal Government.

John v. Baker I held that the Department of the Interior expressly

recognized Alaska's Tribes , including Appellee, as sovereign political bodies, 4 and

that Congress ratified the Interior Department's authority to so act in the Federally

Recognized Tribe List of 1994. 982 P.2d at 749-50 (citing Indian Entities

Recognized and Eligible to Receive Services from the United States Bureau of

Indian Affairs, 58 Fed. Reg. 54,364, 54,368-69 (Oct. 21, 1993) and subsequent

Lists). Appellant would have this Court review the legality of these undertakings

by the political branches of the federal government. But the Appellant fails to

address the principal impediment to judicial review of the political branches'

recognition of Ivanof Bay: "tribal status is a non-justiciable political question."

982 P.2d at 749 (citingAtkinson, 569 P.2 at 163); see also In re C.R.H., 29 P.3d at

851 n.5 ("We follow the U.S. Congress's determination that Alaska Native tribes

are sovereign powers under federal law.").

I
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I

I
As if that were not enough, the very same issues were again fully briefed in

Runyon, where Appellant's counsel, Mr. Mitchell, was once again the chief

proponent of the argument to revisit and overturn John v. Baker L See Brief for

the Legislative Council of the Alaska Legislature as Amicus Curiae Supporting

Appellants, Runyon, 84 P.3d 437 (Nos. S-10772, S-10838), 2003 WL 24048558.

It is unfortunate thatthis appeal compels Appellees and the Court to cover all this

well-tread ground once again.

4 John v. Baker I, 982 P.2d at 749.
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As explained in John v. Baker 1, the political question doctrine requires that

courts defer to the express recognition of tribal status by the political branches of

the federal government.. 982 P.2d at 749. On this point John v. Baker I is fully

consistent with Supreme Court authority, which long ago noted that:

In reference to all matters of this kind, it is the rule of this court to

follow the action of the executive and other political departments of

the government, whose more special duty it is to determine such

affairs. If by them those Indians are recognized as a tribe, this court
must do the same.

United States v. Holliday, 70 U.S. (3 Wall.) 407, 419 (1865) (emphasis added)

(cited with approval in United States v. Sandoval, 231 U.S. 28, 47 (1913),

explaining that whether a people are to be recognized as a Tribe is more

appropriately resolved by a political branch of government than by the courts).

This time-honored principle retains its vitality in current legal discourse. 5

As explained by Judge Posner:

5 See Samish Indian Nation v. UnitedStates, 419 F.3d 1355, 1370 (Fed. Cir.

2005) ("As a political determination, tribal recognition is not justiciable.");

Cherokee Nation of Okla. v. Babbitt, 117 F.3d 1489, 1496 (D.C. Cir. 1997)

("Whether a group constitutes a 'tribe' is a matter that is ordinarily committed to

the discretion of Congress and the Executive Branch, and the courts will defer to

their judgment." (emphasis added)); Price v. Hawaii, 764 F.2d 623,628 (9th Cir.

1985) (refusing to "intrude on the traditionally executive or legislative prerogative

of recognizing a tribe's existence"); Masayesva v. Zah, 792 F. Supp. 1178, 1184

(D. Ariz. 1992) (stating that the Ninth Circuit "gives great deference to the

prerogative of the other branches of government to recognize the existence of an

Indian Tribe"); Shinnecock Indian Nation v. Kempthorne, 06-CV-5013 (JFB)

(ARL), slip op. at 2 (E.D.N.Y. Sept. 30, 2008), 2008 WL 4455599 ("The issue of

federal recognition of an Indian tribe is a quintessential political question that...

must be left to the political branches of government and not the court s.'').

-7-



[Tribal] recognition lies at the heart of the doctrine of "political
questions." The doctrine identifies a class of questions that either
are not amenable to judicial resolution because the relevant
considerations are beyond the courts' capacity to gather and weigh,
or have been committed by the Constitution to the exclusive,
unreviewable discretion of the executive and/or the legislative--the
so-called "political"--branches of the federal government.

Miami Nation of Indians of Indiana v. Dep't. of Interior, 255 F.3d 342, 347 (7th

Cir. 2001) (internal citations omitted).

Far from being "originally erroneous" or "no longer sound because of

changed conditions," John v. Baker /'s treatment of tribal status as a non-

justiciable political question is compelled by this unbroken line of authority. It is

also consistent with decisions from the Alaska District Court: "[A]cknowledgment

of Indian tribes is a political decision. Either of the political branches of

government (the Executive or Congress) may acknowledge the existence of Indian

tribes, and once acknowledged by a political branch, courts owe deference to that

decision, which is essentially unreviewable." Native Village of Tyonek v. Puckett,

No. A82-0369-CV (HRH), slip op. at 17 (D. Alaska Oct. 29, 1996) (citing Native

Village of Tyonek v. Puckett, 957 F.2d 631, 635 (9th Cir. 1992); Baker v. Carr,

369 U.S. 186, 215-16 (1962); Sandoval, 231 U.S. at 47-48) (internal citations

omitted) (emphasis in original), App. 28. Indeed, the political question doctrine in

this context is so well-established that "[n]o congressional or executive

determination of tribal status has been overturned by the courts .... " FELIX

COHEN, HANDBOOK OF FEDERAL INDIAN LAW § 3.02[4] (Neil J. Newton et al.

eds., 2005 ed.).
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In sum, there is no reason for this Court to deviate from its prior adherence

to the political question doctrine as applied to tribal status determinations, and

Appellants offer no cogent reason for discarding that doctrine or abandoning the

On this point alone, this Courtbinding precedent that embraces that doctrine.

should affirm.

B. This Court in John v. Baker I Correctly Determined that in 1993

the Interior Department Lawfully Recognized Alaska Native

Tribes as Sovereign Entities and that Congress in the Federally

Recognized Tribe List of 1994 Ratified the Interior

Department's Authority to Act.

lo The Executive Branch possesses authority to acknowledge
tribal status.

Even if the political question doctrine were not a bar to this Court's inquiry

into Ivanof Bay's federal recognition, Appellant cannot show that John v. Baker

/'s holding was "originally erroneous." To the contrary, John v. Baker I is

consistent with extensive statutory and case law confirming Executive Branch

authority to acknowledge tribal status. 6

6 See United States v. John, 437 U.S. 634, 650 n. 20 (1978) (organization under

the IRA effects recognition of the entity as "a tribe for the purposes of federal

Indian law"); Miami Nation of Indians of lndiana v. Dep 't. of Interior, 255 F.3d at

346-47 (rejecting the argument that Interior's tribal recognition regulations were

invalid as unauthorized by Congress); Golden Hill Paugussett Tribe of Indians v.

Weicker, 39 F.3d 51, 57 (2d. Cir. 1994) (holding that the IRA required the

Department of the Interior to make tribal recognition determinations); James v.

U.S. Dep't of Health andHuman Servs., 824 F.2d 1132, 1137 (D.C. Cir. 1987)

(discussing 25 U.S.C. §§ 1, 2, and 9 and noting that "Congress has specifically

authorized the Executive Branch to prescribe regulations concerning Indian affairs

and regulations"); Burr Lake Band of Ottawa & Chippewa Indians v. Norton, 217

F.Supp.2d 76, 77 (D.D.C. 2002) ("Congress authorized [Interior] and its Bureau of

Indian Affairs [] to regulate and manage all matters relating to Indian affairs under

-9-



As Ben Franklin once said wryly, "[h]istorians relate, not so much what is

done, as what they would have believed. ''7 So, too, the Appellant here disputes the

long-standing authority of the Executive Branch to acknowledge tribal status, and

maintains that Congress has neither enacted a statute, nor the Senate ratified a

treaty, specifically designating the Native Village of Northway (in John v. Baker 1)

or now Appellee Ivanof Bay as a federally recognized Tribe. App. Br. 18. But

Appellants fail to establish that such a statute or treaty is the exclusive means by

which particular tribal status may be confirmed. On this point, Appellant simply

ignores the controlling law. 8

I

I

I

I

I

I

I

I

I
the direction of the Executive Branch," including the authority to establish

"procedures for federal recognition of Indian groups as Indian tribes."); City of

Sault Ste. Marie v. Andrus, 532 F.Supp. 157, 161 (D.D.C. 1980) (determining that

the Secretary has the authority to recognize Indian tribes under the IRA). For an

extensive discussion, see Brief for Alaska Inter-Tribal Council as Amicus Curiae

Supporting Appellees, Runyon, 84 P.3d 437 (Nos. S-10772, S-10838), 2003 WL

24048560.

7 BENJAMIN FRANKLIN, AUTIOBIOGRAPHY. POOR RICHARD. LETTERS. 231 (D.

Appleton & Co. 1904).

8 Appellant does not address the many federal statutes where Congress has

specifically defined Alaska Native Villages as "Tribes." Instead, he tries to use

the statements made by one congressman (in passing amendments to H.R. 2538,

the Native American Small Business Development Act), as representing the entire

Congress's "post-FRITLA understanding" that Alaska Native villages are Tribes

only for specific limited purposes. App. Br. 45-47. This is hardly helpful to

discerning FRITLA's meaning by the Congress that enacted it--a meaning best

taken from the actual words of the Act. More fundamentally, such reasoning does

not comport with the constitutional principle that congressional authority to enact

legislation for the benefit of Indian people rests on Congress's power under the

Indian Commerce Clause "to regulate Commerce... with the Indian Tribes." U.S.

CONST. art. I, § 8, cl. 3. Since Congress's constitutional authority to legislate with

respect to Native Americans is based on the political relationship with the tribes,

- 10-
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As noted by modem scholars:

Federal recognition may arise from treaty, statute, executive or

administrative order, or from a course of dealing with the tribe as a

political entity. Any of these events or, a combination of them, then

signifies the existence of a special relationship between the federal

government and the concerned tribe that may confer such important

benefits as immunity of the Indians' lands from state taxation.

WILL_M C. CANBY, JR., AMERICAN INDIAN LAW 4-5 (2004) (citing In re Kansas

lndians, 72 U.S. 737 (1866) (emphasis added). 9

Contrary to Appellant's assertions, the Executive Branch has long been

understood to have the independent authority to recognize tribes much as it has the

authority to recognize foreign nations. This power is lodged with the President

under Article II of the United States Constitution and includes the power to

"receive Ambassadors and other public Ministers [and to] Commission all the

Officers of the United States." U.S. CONST. art. II, § 3. As summarized in one

law review article, consistent with this constitutional power:

Presidents sent agents to various Indian tribes and received

delegations from them, thereby suggesting the federal government's

recognition of the respective tribes qua tribes. Until the late 1970s

I

I

I

I

I

I

e.g., Morton v. Mancari, 417 U.S. 535 (1974), the fact that statutes repeatedly

single out the villages as Tribes is itself cogent proof of the villages' federally

recognized tribal status. Sandoval, 231 U.S. at 39-41. See also Eric Smith &

Mary Kancewick, The Tribal Status of Alaska Natives, 61 U. COLO. L. REV. 455,

480-82, 514-15 (1990).

9 Contrary to Appellant's contention regarding exclusive Congressional authority

in this area, even courts can recognize tribes in the absence of Congressional or

Secretarial recognition. Mashpee Tribe v. New Seabury Corp., 592 F.2d 575, 585-

87 (lst Cir. 1979).
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administration decisions made by the executive branch resulted in
federal recognition of some tribes.
.,.

In theory, the President could unilaterally recognize a tribe by taking

action consistent with recognizing a foreign government, such as

making a proclamation of recognition, establishing regular dealings

with the tribe, or applying existing law to the tribe. Power to

undertake certain diplomatic and administrative actions consistent

with federal recognition of tribes is constitutionally and statutorily

committed to the executive branch. Moreover, from very early in

U.S. history, Congress has granted the executive the authority to take

action consistent with federal recognition of a tribe.

Mark B. Myers, Federal Recognition of lndian Tribes in the United States, 12

STAN. L. & POL'Y REV. 271,272 (2001).

In addition to its independent authority, Congress has granted to the

President, through the Secretary of the Interior and the Secretary's designees, a

broad range of discretionary powers to promote the general welfare and protect the

interests of Indian tribes and tribal members. As far back as 1832, for example,

Congress directed that:

The Commissioner of Indian Affairs shall, under the direction of the

Secretary of the Interior, and agreeably to such regulations as the

President may prescribe, have the management of all Indian affairs

and of all matters arising out of Indian relations.

25 U.S.C. § 2, derived from Acts July 9, 1832, ch. 174, § 1.4 Stat. 564; July 27,

1868, ch 259, § 1, 15 Stat. 228. Indeed, it is well established that "It]he field of

federal Indian law has been marked by broad delegations of authority to the

Secretary of the Interior." COHEN, HANDBOOK OF FEDERAL INDIAN LAW §

-12-
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5.0412][b]. 1° Accordingly, Appellant's assertion that Congress has not enacted a

statute which delegates to the Department of the Interior authority to exercise

Congress's Indian Commerce authority is simply untrue.

This delegation of authority to the Secretary of Interior has been long

recognized by the courts. In Udall v. Littell, the D.C. Circuit explained that by

"charging the Secretary with broad responsibility for the welfare of Indian tribes,

Congress must be assumed to have given him reasonable powers to discharge it

effectively." 366 F.2d 668, 672(1966). Given this broad delegation of authority,

the U.S. Supreme Court has similarly held on numerous occasions that the

question is not whether Congress has granted the Secretary explicit authority to

perform a particular action, but rather whether the action falls within the

Secretary's general powers and authority to promote the welfare and protect the

interests of Indian Tribes and people. See e.g., Knight v. United Land Assoc., 142

U.S. 161, 182 (1891) (Recognizing the powers of the Secretary of the Interior "to

supervise and control the management of the Bureau of Indian Affairs, which [],

so far as we are advised, have never been questioned"); Lincoln v. Vigil, 508 U.S.

182, 191-95 (1993) (holding the Secretary's discretion to act in the field of Indian

l0 See generally, 25 U.S.C. §§ 1, la, 2, 2a & 9; 43 U.S.C. §§ 1451, 1452, 1453,

1453a, 1454 (explaining the broad general powers and duties of the Secretary,

Assistant Secretaries and the Commissioner of Indian Affairs); see also section 16

of the Indian Reorganization Act, 25 U.S.C. § 476; 25 C.F.R. §§ 81.1, 82.1 &

83.1. Appellant cites no authority limiting the scope of these delegations, just his

own interpretation of the historical context in which the statutes were enacted.

App. Br. 21-25.
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Affairs absent a clear legislative prohibition is always broad and, in some cases,

unreviewable).

Consistentwith the foregoing authority, the Alaska District Court in Native

Village of Venetie squarely rejected the very 'non-delegation' arguments

Appellant's counsel re-makes here:

[T]he Secretary of the Interior has the power to recognize tribes due

to the historical acquiescence of Congress .... [W]hen the Secretary

promulgated the FAP regulations in 1978, he merely formalized a

process exercising a power that he had been employing for decades.

The regulations created a procedure whereby unrecognized tribes

could themselves initiate proceedings for use of the Secretary's

power to recognize tribes. A potential tribe that has been refused

recognition through other channels may file a petition and receive an

adjudication. The Secretary himself need not use this regulatory

scheme, but may recognize a tribe due to his historically acquiesced

power.

Native Village of Venetie I.R.A. Council v. Alaska (Venetie 11), No. F86-0075 CIV

(HRH), slip o19. at 9 (D. Alaska Sep. 20, 1995) 0nternal quotations and citations

omitted), App. 9, accord Native Village of Venetie 1.R.A. Council v. Alaska

(Venetie 1), Nos. F86-0075 CIV (HRH), F87-0051 CIV (HRH), slip op. at 9-10 (D.

Alaska Dec. 23, 1994), 1994 WL 730893 (noting that the Interior Department had

been deciding federal recognition issues for more than 90 years with Congress's

knowledge and acquiescence) (citing United States v. Midwest Oil Co., 236 U.S.

459, 469, 472-73 (1915) (honoring 80 years of congressional acquiescence to the

Interior Department's exercise of public lands authority)).

In sum, John v. Baker 1 is consistent with federal case law recognizing

executive authority to acknowledge tribal status. Appellant's claims to the

-14-
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contrary cannot be reconciled with the extensive statutory and case law confirming

that authority.

2. In 1993 the Interior Department lawfully recognized Alaska

Native Tribes as sovereign entities.

Appellant also contends that John v. Baker I erred in holding that the

Interior Department's recognition of Ivanof was confirmed through Northway's

inclusion on the Department of Interior's 1993 List. App. Br. 19. But Appellant

fails to establish that Interior's inclusion of Alaska Tribes on its 1993 Indian

Entities List, or John v. Baker l"s reliance on that List, was "clearly erroneous"--

which is the controlling standard for overturning established precedent. Instead,

Appellant tries to weave a tall tale of conspiracy grounded in nothing more than

bombastic historical contrivance, giving credence to Mark Twain's observation

that "the very ink with which history is written is merely fluid prejudice. ''ll

The legal record is clear. Pursuant to the Secretary's established authority,

in 1978 the Secretary promulgated regulations "to establish a departmental

procedure and policy for acknowledging that certain American Indian tribes

exist." 43 Fed. Reg. 39,361, 39,362 (Sept. 5, 1978), later codified at 25 C.F.R.

Part 54 (1979), recodified at 25 C]F.R. part 83 (1982). The regulations established

the right of Native American groups to petition for federal acknowledgment, set

forth procedural rules to govern the process, and established criteria for reviewing

petitions. Id. The regulations also specified that Native groups already recognized

i i BITE-SIZE TWAIN: WIT AND WISDOM FROM THE LITERARY LEGEND 58 (John P.

Holms & Karin Baji eds., 1998).
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by the United States as sovereigns were not expected to undergo the petition

process. Instead, within 90 days, the Secretarywas to publish a list of all Tribes

whose status was already acknowledged by the United States and which were

already receiving services from the BIA based upon that status. 25 C.F.R. §

54.6(b). In 1979, the Secretary published a list of more than two hundred Tribes

that were acknowledged to exist as sovereign Tribes due to their past dealings with

the federal government, and which were therefore outside the scope of the petition

process. 44 Fed. Reg. 7,235 (Feb. 6, 1979).

The Interior Department took specific action to address the status of Tribes

in Alaska within this regulatory framework. While the 1979 List did not include

any Alaska Native Tribes, its preamble indicated that "[t]he list of eligible Alaskan

entities will be published at a later date." Id. The Alaska Native entities,

including Ivanof Bay, were then included on the Secretary's "preliminary" Alaska

list issued in 1982. 47 Fed. Reg. 53,130, 53,134-35 (Nov. 24, 1982). Between

1982 and 1988 the Department's listing of Alaska Native Tribes created some

confusion due to the temporary addition of Native corporations established

pursuant to the Alaska Native Claims Settlement Act (ANCSA), Pub. L. No. 92-

203, 85 Stat. 688 (codified as amended at 43 U.S.C. §§ 1601 et seq.), and the lack

of a clear distinction between these non-governmental entities (which were

eligible to participate in some federal programs) and the governmental entities

listed on the basis of their status as tribal governments. Compare 53 Fed. Reg.

-16-
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52,829, 52,832-35 (Dec. 29, 1988) with 58 Fed. Reg. 54,364, 54,364-66 (Oct. 21,

1993).

In January 1993, the Solicitor of the Department of Interior issued an

exhaustive Opinion entitled "Governmental Jurisdiction of Alaska Native Villages

Over Land and Nonmembers. ''12 The Opinion reviewed in detail the history of the

federal government's dealings with Alaska Natives, including under ANCSA.

One of the Solicitor's key conclusions was that the federal government's "course

of dealings" with Alaska Native villages conferred upon them the same status as

Indian Tribes in the contiguous 48 states. 13 The Opinion did not, however, go on

to specify precisely which villages were Tribes. Instead, the Solicitor referred that

task to the BiA, which in turn published the defmitive 1993 List of Alaska Native

Villages that are recognized by the federal government as sovereign Indian Tribes.

58 Fed. Reg. 54,364, 54,368-69 (Oct. 21, 1993). The 1993 List, which included

Ivanof Bay, not only clarified which Native entities in Alaska are federally

recognized Tribes, but it also confirmed that Tribes in Alaska enjoy the same

sovereign status as Tribes in the contiguous 48 states. Rather than "transforming"

villages into Tribes, as Appellant derogatively suggests, App. Br. 19, 36, the 1993

List confn'med the tribal status of Native villages which, in the Secretary's

determination, had historically always been considered sovereign political

12 Op. Sol. of Dep't of Interior, M-36975 (Jan. 11, 1993), available at:

http://www.doi.gov/solicitor/opinions/M-36975.pdf.

_3 ld. at 47; see also WtLLt_Vl C. CANBY, JR., AMERICAN INDIAN LAW 4 (2004).

-17-



entities.14See Native Village of Tyonek v. Puekett, No. A82-0369-CV (HRH), slip

op. at 12-13, 17-18 (D. Alaska Oct. 29, 1996) (holding that Indian Entities List

served to confirm the Native Village of Tyonek's historical status as a sovereign

Tribe possessed of immunity from suit), App. 23-24, 28-29.

The preamble to the 1995 Indian Entities List further underscored that the

1993 List had fulfilled the purposes originally articulated the notice accompanying

Interior's 1978 regulations:

Under the Department's acknowledgement regulations, publication

of the list serves at least two functions. First, it gives notice as to

which entities the Department of the Interior deals with as "Indian

tribes" pursuant to Congress's general delegation of authority to the

Secretary of the Interior to manage all public business relating to

Indians under 43 U.S.C. 1457. Second, it identifies those entities

14 The preamble to the 1993 Indian Entities List explained that:

The purpose of the current publication is to publish an Alaska list of

entities conforming to the intent of 25 C.F.R. 83.6(b) and to

eliminate any doubt as to the Department's intention by expressly

and unequivocally acknowledging that the Department has

determined that the villages and regional tribes listed below are

distinctively Native communities and have the same status as tribes

in the contiguous 48 States .... This list is published to clarify that

the villages and regional tribes listed below are not simply eligible

for services, or recognized as tribes for certain narrow purposes.

Rather, they have the same governmental status as other federally

acknowledged lndian tribes byvirtue of their status as lndian tribes

with a government-to-government relationship with the United

States; are entitled to the same protection, immunities, privileges as

other acknowledged tribes; have the right, subject to general

principles of Federal lndian law, to exercise the same inherent and

delegated authorities available to other tribes; and are subject to the

same limitations imposed by law on other tribes.

Id. at 541365-66 (emphasis added) (intemal citations omitted).

-18-

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I
I

I

I



I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

which are considered "Indian tribes" as a matter of law by virtue of

past practices and which, therefore, need not petition the Secretary

for a determination that they now exist as Indian tribes. Because the

Department did not include any Alaska entities in its initial

publication and characterized its publication in 1982 of the Alaska

entities as a "preliminary list," the intended functions of the

publication of the list were not fully implemented in Alaska until
October 1993.

60 Fed. Reg. 9,250, 9,250 (Feb. 16, 1995) (internal citations omitted). The

Department of Interior published subsequent lists in 1996, 1997, 1998, 2000,

2002, 2003, 2005, 2007, 2008, 2009, and 2010.15 Ivanof Bay has appeared on all

of them. See e.g., 75 Fed. Reg. 60,810, 60,814 (Oct. 1, 2010).

Far from being "clearly erroneous" or "no longer sound because of changed

conditions," the Department of the Interior's subsequent listings of Alaska Native

Tribes only confirms John v. Baker/'s uniformity and consistency with federal

law. Indeed, it has been nearly 30 years since Interior exercised its authority to list

those Alaska entities which are federally recognized as Tribes, and 12 years since

this Court's decision, and nothing has "changed." If Congress agreed with

Appellant that the Secretary lacks the authority to acknowledge tribal status,

"Congress has had [three decades] . . . in which to challenge this exercise of

power." Venetie I, Nos. F86-0075 CIV (HRH), F87-0051 CIV (HRH), slip op. at

1561 Fed. Reg. 58,211, 58,215 (Nov. 13, 1996); 62 Fed. Reg. 55,270, 55,274 (Oct.

23, 1997); 63 Fed. Reg. 71,941, 71,945 (Dec. 30, 1998); 65 Fed. Reg. 13,298,

13,302 (Mar. 13, 2000); 67 Fed. Reg. 46,328, 46,332 (July 12, 2002); 68 Fed. Reg.

68,180, 68,184 (Dec. 5, 2003); 70 Fed. Reg. 71,194, 71,197 (Nov. 25, 2005); 72

Fed. Reg. 13,648, 13,651 (March 22, 2007); 73 Fed. Reg. 18,5532 18,557 (April 4,

2008); 74 Fed. Reg. 40,218, 40,222 (Aug. 11, 2009); 75 Fed. Reg. 60,810, 60,814

(Oct. 1, 2010).

-19-



10, 1994 WL 730893. But rather than challenge this exercise of power vis-a-vis

Alaska Tribes, as we next show, Congress ratified the Interior Department's

authority to so act in the Federally Recognized Tribe List Act of 1994.

3. Congress ratified the Interior Department's authority to act

in the federally recognized Tribe List of 1994.

In November 1994, Congress passed Public Law 103-454, 108 Stat. 4791

(codified in part at 25 U.S.C. §§ 479a et. seq.). Title I of the legislation contains

the Federally Recognized Indian Tribe List Act of 1994 or FRITLA (List Act of

1994) (codified in part at 25 U.S.C. § 479a-1); Title II consists of the Tlingit and

Haida Status Clarification Act (Status Clarification Act) (codified in part at 25

U.S.C. § 1212). The List Act of 1994 broadly reaffirmed the Secretary's role in

acknowledging Tribes and ratified the Secretary's 1993 Indian Entities List which

included Ivanof Bay. It also requires the Secretary to "publish in the Federal

Register a list of all Indian tribes which the Secretary recognizes to be eligible for

the special programs and services provided by the United States to Indians because

of their status as Indians." 25 U.S.C. § 479a-l(a). In addition to confirming the

Secretary's responsibility and authority to recognize Tribes, the List Act of 1994

affirms the sovereign status of such Tribes and the United States' obligation, as

part of its "trust responsibility," to maintain government-to-government relations

with the listed Tribes. Pub. L. No. 103-454, § 103(2). Finally, the Act provides

that "a tribe which has been recognized in [this manner] may not be terminated

except by an Act of Congress." ld. § 103(4).

- 20 -
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The Status Clarification Act was Alaska-specific and expressly found that

the Secretary lacked the authority to remove a Tribe from the Indian Entities List

or otherwise to diminish administratively the privileges and immunities of

federally recognized Indian Tribes. 25 U.S.C. § 1212(3)-(4). By this means, the

Act reaffLrmed the federally recognized status of the Central Council of Tlingit

and Haida Indian Tribes of Alaska, which had been wrongly omitted from the

Secretary's 1993 Indian Entities List. 25 U.S.C. § 1213. When the Status

Clarification Act was enacted Congress was obviously aware that the Secretary's

1993 Indian Entities List included some 200 Alaska Native villages, since it was

ordering the Secretary to add the Central Council of Tlingit and Haida Indian

Tribes to that List. By this means, too, Congress affLrmed the federal recognition

of the remaining 200 Alaska villages as sovereign Tribes. See 25 U.S.C. §

1212(2).

Appellant cannot overcome the fact that the relief he requests--that this

Court reverse John v. Baker I and declare invalid the federally recognized status of

Ivanof Bay and, by extension, all other similarly-situated Alaska Tribes--has been

precluded by Congress.

4. Appellant has failed to establish that John v. Baker I was

clearly erroneous or is no longer sound due to changed
circumstances.

Appellant's critique notwithstanding, John v. Baker I was correctly decided

and is entirely in accord with federal case law. See Native Village of Venetie

1.R.A. Council v. Alaska (Venetie 11), No. F86-0075 CIV (HRH), slip o19. at 10-11

-21 -



(D. Alaska Sep. 20, 1995), App. 10-11; Venetie I, Nos. F86-0075 CIV (HRH),

F87-0051 CIV (HRH), slip op. at 10, 1994 WL 730893; see also, State v. Erikson,

241 P.3d 399, 402 (Wash. 2010). Indeed, there have been no intervening cases to

the contrary that might warrant this Court revisiting its principal holdings. Its

decision is fully consistent with all other judicial pronouncements regarding the

status of Alaska Native Tribes, it is consistent with the Department of Interior's

subsequent multiple re-publication of official lists identifying federally recognized

Tribes in Alaska, it is consistent with Congress's actions, and it is consistent with

this Court's long-standing precedent that federal recognition of tribal status is

ultimately a non-justiciable political question. Atkinson v. Haldane, 569 P.2d 151,

163 (Alaska 1977).

C. More Harm Than Good Will Result From a Departure From

Precedent.

Appellant does not even attempt to suggest that conditions have changed,

much less sufficiently changed, so as to "clearly convince" this Court that its

earlier decision is now erroneous. State v. Coon, 974 P.2d 386, 394 (Alaska

1999). Nor can he, because nothing has changed: there have been no intervening

Rules, no intervening Alaska or U.S. Supreme Court decisions, and nothing else to

undermine the continuing vitality of John v. Baker 1.

In addition to the total absence of "changed conditions," Appellant also

fails to show that "more good than harm" will result by overturning precedent.

State v. Fremgen, 914 P.2d 1244, 1245 (Alaska 1996). Here, it bears

- 22 -
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remembering that the State of Alaska filed an amicus brief in John v. Baker I

precisely to relieve the State of its then current "untenable position" on the status

of federally recognized Tribes in Alaska, explaining its dilemma this way:

The State appreciates this opportunity [to participate as amicus]

because the conflict between this court's rulings in Native Village of

Nenana v. Alaska, DHSS, 722 P.2d 219 (Alaska 1986), and its

progeny, and the decision of the United States Court of Appeals for

the Ninth Circuit in Native Village of Venetie IRA v. Alaska, 944

F.2d 546 (9th Cir. 1991) (Venetie II), has left the State in an

untenable position. On the one hand, it must abide by the law of this

state as determined by this court; on the other, its failure to follow

the Ninth Circuit's interpretation as it relates to any villages other

than those involved in Venetie H has resulted in repeated suits filed

by tribes in federal court, challenging the State's inability to

recognize tribal court orders. These suits have tied up the lives of the

affected persons, particularly delaying permanent placements for

children, and have diverted state resources from necessary state

services. The State wants to cooperate more closely with tribes,

avoiding duplicative programs and stretching our combined

resources further than either could manage separately, particularly in

the under-served regions of Alaska.

See Brief of State of Alaska as Amicus Curiae Supporting Appellants at 1, John v.

Baker I, 982 P.2d 738 (No. S-08099), 1998 WL 35180190 (emphasis added).

Since John v. Baker I the State has consistently dealt with Alaska villages as

federally recognized tribes.

A reversal of John v. Baker I now would only result in mass chaos and

harm of enormous proportion. Such reversal would instantly restore a deep

conflict between state and federal law, potentially return the Alaska Department of

Law to the "untenable position" of defending inconsistent state law, spur new

litigation in federal court, tie up the lives of the residents of over 200 communities,

- 23 -



delay permanent placements of children, and divert state resources from state

services.

The doctrine of staredecisis is anessential componentof the rule of law. It

cannot lightly be shuntedaside. Just asthis Court has in thepast "recognize[d] the

necessity in a government of law for respect for past exercise of judicial judgment

and the need for continuity and predictability of legal relations," In re G.K., 497

P.2d 914, 916 (Alaska 1972), so it should do so here.

II. THE LOWER COURT CORRECTLY HELD THAT SOVEREIGN

IMMUNITY PROTECTS IVANOF BAY FROM SUIT

"Tribes have long been recognized as possessing the common-law

immtmity from suit traditionally enjoyed by sovereign powers." Runyon ex tel.

B.R. v. Ass'n of Village Council Presidents, 84 P.3d 437, 439 (Alaska 2004)

(quoting Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978)); see also United

States v. United States Fidelity & Guaranty Co., 309 U.S. 506, 512-13 (1940);

Atkinson, 569 P.2d at 157-63. As a federally recognized Tribe, Ivanof Bay is

entitled to immunity from suit and the superior court correctly so held.

III. THE SANCTION OF ATTORNEYS' FEES IS WARRANTED HERE

Appellant's counsel has a peculiar penchant for attacking his fellow bar

members in his brief. In claiming that a group consisting of some twenty-one

practitioners conspired to transform illegally villages into federally recognized

Tribes, counsel disparages many distinguished members of the bar for their work

and advocacy on behalf of their clients. App. Br. at 9, 25, 31, 32, 33. Unable to
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effectively argue the law, counsel weaves an alleged web of conspiracy that has no

legal relevance to the issues presented. This offensive behavior is compounded by

counsel's repeated efforts over the years to relitigate the principles enunciated in

John v. Baker 1, causing his opponents to incur enormous expense and

inconvenience to respond.

These actions warrant admonishment by this Court with the sanction of an

attorneys' fee award. Indeed, the presentation of frivolous arguments--that is,

arguments that have no reasonable basis in law or fact--violates both Alaska Rule

of Professional Conduct 3.1 and Alaska Civil Rule I 1, and is alone grounds for the

imposition of sanctions under Alaska Appellate Rule 510(c).

Alaska Rule of Professional Conduct 3.1 declares, "[a] lawyer shall not

bring or defend a proceeding, or assert or controvert an issue therein, unless there

is a non-frivolous basis in law and fact for doing so[.]" In addition, Alaska Civil

Rule 11 declares that an attorney's signature on a pleading,

"constitutes a certificate by the signer that [he or she] has read the

pleading, [and] that to the best of the signer's knowledge,

information, and belief formed after reasonable inquiry[,] it is well

grounded in fact and is warranted by existing law or a good faith

argument for the extension, modification, or reversal of existing

law[.]

Although an attorney does not violate Alaska Rule of Professional Conduct

Rule 3.1 or Alaska Civil Rule 11 by making a good-faith argument for the

modification or reversal of precedent, counsel's argument in this case does not

qualify as a good-faith argument for the reversal of precedent because it has

- 25 -



repeatedly been made and rejected by both state and federal courts over the last 14

years--including by this Court in Runyon. Indeed, in l_s zeal to revise history and

law to reflect his superannuated view of events related to tribal sovereignty,

counsel has been engaged in serial litigation to convince any federal or state court

that will hear him that John v. Baker I was wrongly decided. See e.g., Motion to

Intervene at 10, Alaska v. Native Fillage of Tanana, No. S-13332 (Alaska Feb. 3,

2009, post-oral argument) ("[T]his appeal presents an appropriate procedural

occasion for this court to revisit--because--with all due respect, it was error--its

holding in John v. Baker L"); see also Brief for Edward Parks & Donielle Taylor

as Amici Curiae in Supporting Petitioners at 18 n.9, Hogan v. Kaltag Tribal

Council, 131 S. Ct. 66 (2010) (No. 09-960), 2010 WL 1049413 ("John v. Baker I

illustrates the continued confusion regarding Alaska Native tribal status,); Brief

for the Legislative Council of the Alaska Legislature as Amicus Curiae Supporting

Appellants at 8, Runyon, 84 P.3d 437 (Nos. S-10772, S-10838), 2003 WL

24048558 ("[T]he conclusion regarding Alaska Native tribal status that the Court

announced in John v. Baker I was erroneous."). Even counsel's views on stare

decisis have been rejected in Runyon, a decision itself which should be honored

within the doctrine of stare decisis. 84 P.3d at 439 n. 3

There is no lingering question about the federally recognized tribal status in

Alaska villages, either in fact or in law. Accordingly, to deter counsel from

continuing with serial litigation, wasting the resources of the courts, and wasting

the resources of the affected parties, a sanction of attorneys' fees is appropriate.
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CONCLUSION

For the foregoing reasons, the decision below should be affirmed.

DATED this 9th day of February 2011.

I_ather Kendall Miller (#9211'084)

Natalie A. Landreth (#0405020)

Erin C. Dougherty (#0811067)

Native American Rights Fund

801 B Street, Suite 401

Anchorage, Alaska 99501

(907) 276-0680
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)
S_ATE OH ALASKA, et al., )

)
Defen@ant_- )

)

t_l_ _o I_-"

-%,

O_DER

(partial Motion for _S_v Judument-- Tribal Status)

plaintiffs Native Village _f _orh MI._O,_L IRA council "("Fort

Yukon") and Margaret Solomon have moved for summary Judgment.: This

motion is opposed b_ defendants state of _laska and Eaten Perdue in

her capacity as Commissioner of Health and Social Services

(collectively "the State")._ The United States has filed an amicus

c,uriu_ brief in su'p_or't of s%_mary judg_'ent. _ O_al _en_ ha_ not

been requested and is not deemed necessary.

Plain_iff Margaret Solomon has sought banefiT_ from ths

_ - :'

"I Clerk'_ Docket NO_ 15_. _ "

• . °.

_ Clerk'_ Docket _. 161.

• . °

"3" Clerk's Docket No. 160.
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Each of the Stat_s .,, liste_ in the following

table [which includes Alaska] _hall have

j_isdictlon over offenses c_mmittea by or

against Indians in the-are.as of _.ndian. country
liste6L opposite the hams of the Stat_ or

Territory. to the same extent that such State
. .. has 3urisdlotion over offenses committed

elsewhere within the SEats, ... and _he

criminal laws of such State ... shall have the

sa_e. for'ce _ effect withi_ such Y__dian

_o_ry _s they have elsewhere w_thin the

_te ....

18 E.S.C, _ 1161. As to the ICWA, the Ninth Circuit noted:

c_ngress creater a comprzhensive jurisdictional
_heme for the resolution of. c_tody disputes

i2wolvlng Ind/an _hildren. This scheme

expanded the role of tribal courts and
correspundingly decreased the _cope of stat_

court j_risdictlon .... In the case of Indian
children who do r_t reside or are not domiciled

On their tribe's r_servation,[ _] state coLtr1:s

may exercise _urisdlcticnal concurrent With

tribal courts .... [A)11 c0wrts .in the United

Stores must give full faith and credit t'_ the
_hild-oustody determlnat.luns of tribal court_
to the same extent that full faith and cr_it

are given to the declslons uS any other entity.

S_e 25 U,S.C. _ 1911(d) (198%),

Id. at 555.

The S_te in Nabive Villa_e uf _enetia argued Fo_t Yukon

could have no jurisdiction over chil_ _stody matters without

petltion£ngthe Se_retaryofthe'Xnter£or. /__.at 556. FortY,ken

maintained it had co_cztrrent jUrisdiction "by virtue of [its] |

inherit sovereignty." _d. The Ninth circu_t held that quest_on_

,, ,

There is no contention that the child adopted by Ms, Solomon|
resid_ on a reservau_on. Indeed, all huh one Indian r_sexvatioD

in 2_laska were =evoked In 1971. 43 U.S.C, _ 1618[a),

2 _:{1
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of whether Fart Yukon was a historic s0vere/gn w_s a factual

qllestion to he determined by,this court. _ at 556-59.

The Ninth Circult than _llmmum,.._ea the .¢_m_qnt if this _ottrt

found that Fort Yukon was a historic sovereign. The Ninth circuit

s_ated:

If the native village[] of ... _or= _kon [is

a] sovereign entlty[y3 which may exercise

_umini_n over [its ] members ' domestio

rel_tio_is, Alaska East give Eull faith ar_

oredlt _o any child-custody det_-_/natlons made

by the village[ 's] governing bud[y] "in
aucordanc_ w_th the full faith and credit

_la=ss of the _ndlan child welfare A=t.

at 562.

The State _ad argued Public Lay 280 gava it eXclUmiv e

jurisdiotion over chil_ custody matters. Id__=.at 559. To buttress

this arguman_ the State pointed to 25 U.S.C, _ 1918/a), which reads

in pertinent part:

A_y In_ian tribe which became subject to

St_te jurisdiction pursuant to [_ubllc Law 280]
may r_assu_n_ jurisdiction OVe.T Z_n_/a_ c_Id

CthStOdy proceedings. Sefore any Indian tribe

may. reassllme jurisdiction over Xndina child -

custod_ pro=_dlngS, such t_ibe shall presen_
the Secreeary for a_pzoval _ petxtion
_eaSspne ._n_-h _uri_dlction whic_l includes a

suitable plan to exercise such _risd_tlon. •

(emphasis adde_). The. Stat_ argue_ that section 191_(a) would

b_ mea_ingl_ss urlless Pub!__c LaW 280 veste_ ax_luslv_ Jurisdlotiun

in the states, otherwise there would be nothin_ to reassume.

Villa_e of V enetle, 944 F. 2d at 559. The Ninth Clr_uit disagreed

_I_ _tated:

ORDER
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19_8, _ 1993, x3 and 1995 _ that includ_ tribal entit_es. Fort Yukon

was in¢l:ded on all of these lists. _fter discussing the conZt_on

that su/rovJ_ded the 1982-1988 lists d_e to the inclusion of no,-

tribal entities, BIA, in the preamble to %he 1993 lis_, rotated:

_to the _ntent of _s c._.R. _.e _(>_:n_ _o =llm- _% _)
• inate any _oubt as to the _@-pa_tmant's intan- _ _ : -
tion by expressly and unequivocally acknowledg-
ing that the Department has d_term_ned that th_
villa_es ana regional tribe_ listed _low are
dlstino_ly Nativs c<_mun_ties and have th_ same
stat_1_ a_ tribes in the _ont_guous 48 states.

58 _ed. Reg. S&,3S4, 54365 (OCt. 21, 1993). _n t_e preamble to the

&995 llst, BLAstated:

Be=ause the Department did not include any
Alaska entities in i_s _nitial publication and
characterize d its pt_hlicat_o_ in 1982 of the
Alaska entities as a "preliminary l_s_- (%7 _a
$3,133), _he "Intended f_nc_/o_s of _hm p_bl_ca-
tion _f %hs li_t _are not fully, implemented for
Alaska until October 1993.

60 F_d- Reg. 9250 (_b. 16, 199S). Thls o0urtpreviouslydlsoumsed

th_i_pactOf the BIA list_. ClerM_m Docket No. 142at 15-31. Th/s

_ourt cite_ the following passage from a Solicitor of the Interior

opinion =on=erninq po_z=s of Al_skan _at_vs villages:

=o(.... cont&nu_)
m So _ed. Rag. 6055 (_'e.b. 13, 1985).

"H Sl F_. Reg. 25,115 (JUly i0, 1986}.

53 F_..RB_o 52,8_9 (Da_. _9, 198B).

58 Fed. Reg. 54,364 (OCt. 21, 1993).

t= 60 Fed. Reg. 9250 (February 16, 1995].

ORDER
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In the sR_mer of 1990, Congress _nacted

legislation directing ths establishment o_ the
"Joint Fe_eral-State co_iss_on on Policies and

Frograms. Affecting Alaska Natives." Act of

Au_ust 18,, 1990, Pub. L. No. 101-379, S 12, 104
Star. 473, 478-83. That cxmm_i_sion has a broad

mandate to reviev public policies affautIHg

A_ska Natives. When _he comm/ss_on completes

_tm --WOrk and. files Sts r_endations,

Congress _ay revisit how it deals with Alaska

Native viIla_es. For now, w_ cannot say that
Alaska Native Villag_s are not tribes Cot

ptlr_Doses Of federal law. We _o no_ me_ to
conelude_hat every _a_ive villa_ is an India_

t_be. Which .specific Alaska _atlye v_11a_em

are tribe= as a factual det_rmlnatlon beyond.
the _e o_ this o_ini_n.

at 30 (footnote omitted) (quotin_ op. Sol£=. Dep't Interior M-

36975 (Jet%. 12, 1993) at 48). This court stated "in January o_

1993, _he Solicitor for the D_partment of the Inte_ioE viewed th_

matter of tribal status for individual Alaska Native villages as

open _uastlon." _d. This court holds that no Alask_n _ntity

reco_nize_ as a tribe by the f_leral exectltive by publication of a

BIK list until the publ_cation o£ ths BIA's O_ober 21, 1993, lis_:

It w_s _t that time that intent of _nterior and BIA became clear as

• ito t_ibal status. The inclusion of Fort _uk0n on the 19s2 throug

1988 li_ dld n_t effect Tecognitlon of Fort Yukon." The rational h

for this holding is that the executive we8 not clear as to itS--

intended _ffect of publishing these lists. The executive's

w_s clearly ars_c_/_ce_ on 0_ober 21_ 1993. As of tha_ date, _ort

¥_kon becam_ _un auknowlsdged tuibs.

The State argues that the 1993 and 1995 lists a_

o_
ineffective as the secretary of the _nterior .did not follow his

ORDER

•-,,-:]
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This court's h_Id-in_ is bolstered by the _ribe List

of 1994. Congress repudiated a decision by the Secretary to remove4 i

two Alaskan trlhes from the Secretary's 1993 llst of recognize_ _

trlb_s. Congress _i_ not, however, repudiate any other portion

the 1993 list_ Congress actually referred to the 3.993 lis£ and

ordered _h8" two tribes ret/lri%ed to it. TTib_ List

section 202 (2). This leads to the conclus£o_ that Congress apprmv_

iof this list.

I

I

I

I

I

I

I

I
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3 acknowledged I_ndian trz_es." 58 Fed. Reg. 54,346 & 54,366 (Oct. 21_

I 4 1993). The Alaakn_ tribes thn_ _Te a'cl_nowledg_ "are entitled to

5 th_ same prate_tiun, L_mmities, privileges as other acknowl_dged

I 6 tribes.. _ Thera_ore, sin_e october 2t, 1993, Yort Mukon has had

7 conc._nt po_Ter with the State _ _o 9_optio=s. _ order to

I I a reee_vQ _zol_ive j_.Is_o_£on (_hi_ re_q_Ir_s p_of o_ Indi_

9 Coun_cy) _r referral 3urisdiotion, Fort 5tlkon may petition the

_ as sat out above. The _estion oZ Fort Yu_on's historical tribal

I I 1_ status prlmr _ OCtober Zl, 1993, _s an open q_e_tion. Genulne

14 i._es of _tar_ fa_t p;ewent the _try of. summary judgment on

i _ ,S this q_estlon a, i_. _e/%st_ _. A trial w_ll be necessary _o
_S (let_ th_s qusstlon. _he _art_es shall _il_ a status rep_r_ by

I 17. October 20, Ig95, advisin_ whether l_'t._t_kon desires to proc_-_e_ i_

I I ,B this court or before the Secretary.

I I ..............._k. D. SNOW (AG-_BKS)_-

II
App. ll
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FOR TH_ DISTRICT OFAL_SKA

OCT29 1996

.UNITED._TATESDISTRIGTCOORI
BIBI_IGT0FALAS_

....... _ . ._

NATiVE VILLAGE OF TYONEK, )
)

Plaintiff, )-

)
VS. )

)
DONALD PUCKETT, et el. , }

}
Defendants. }

)

RECEIVED
Regional Sollr.Jtor_ Off/ce

DEC30 B97

I

i

I

I

I

I

Anchorage, Alas_ i

I

I

I

l

I

No. _82-0369-CV (HRH}

ORDER

Tribal Status / sovereiqn Im=unitv

By order filed February 23, 1996, I the court called upon

the parties to brief the _estion of whether or not the BI_'s

ac_Jnowledgement of plaintiff as a tribe in 1993 can b_ deemed to

have retroactive effect dating back to 1981 or 1982. At the request

of the parties, the court also included in this caZl for briefing

the question of pla/_tiff's sovereign immunity. The court has now

received briefing from plaintiff, the Puckett and Slawson defen-

dants, "and the United States of America as amlcus curiae. The State

of Alaska has not taken a position on the foregoing issues.

As an i_itial proposition, plaintiff and the government

a_ amicus.cur_.ae take exception to the'court's characterization of

App. 12

Clerk's Docket No. 176.
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the question to be decided. They in substance suggest that retro-

activity is not a meaningful concept in the context of recognition

or acknowledgement of indian tribes by the government. Although the

question might have been put differently, the parties plainly under-

stood the court's concern to be the matter of whether or not plain-

tiff is entitled to claim the privilege of sovereign immunity on the

basis of tribal status as of times pertinent to this case in 1981

m

and 1982.

The factual setting which leads to the court's inquiry as

to the nature and effect of the HIA's acknowledgement of plaintiff

as'a tribe is completely set out in Judge Fitzgerald's original

December 3, 1986, decision in this case. 2 However, certain of the

•
_acts and some of the procedural history of this case need to be

emphasized as the foundation for evaluation of the arguments of the

parties.

The residents of the Native Village of Tyonek have organ-

iz.ed themselves under a constitution pursuant to the Indian Reorgan-

I

I

I

ization Act of 1934, 25 U.S.C. S_ 473a, 476 (1994). Prior to the

enactment of the Alaska Native Claims Settlement Act (hereinafter

ANCSA), 43 U.S.C. S 1601, et__t_9__q=(1994), T_onek occupied a feder-
.a

ally constituted reservation. A portion of the reservation was

leased for oil and gas development by the seuretary of the Depart-

I

I

I

I

2 clerk' e Docket No. 99. That same factual setting is amply

summarized in the "[s]tatement" which introduces the government's
brief as amicus curiae before the Supreme Court of the United States

on petition for writ of certiorari to the United States Court of

Appeals for the Ninth circuit, which is appended to the government's
m_ brief to this court. Clerk's Docket No. 179.

m
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merit of the Interior, and part of the proceeds were used by the

Village council to build housing for the village. 3

By village ordinance (_o. 65-32), members of the village

were precluded from leasing these houses to anyone not enrolled as

a member o2 the vlllage. The Puokett and Slaws0n defendants are not

members of the village. Because of special circumstances, however,

the Pucketts were permitted to lease a village residenue for a short

period of tim.e; but when the period of permission ended, they were

asked, to leave. The Pucketts refused to vacate the premlses. The

I

I

I

I

I

I

I
Slawsons requested similar permission. It was denied, but they

entered into a lease for a village residence anyway. Tyonek brought

this suit to evict the Pucketts and the S1awsons. The latter coun-

terclaimed against plaintlff and brought a third-party claim against

officers of the village, seeking a declaration that enforcement of

ordinance No. 65-32 as to residents' leases in favor of non-members

was discriminatory and in violation of the Constitution and federal

law. Plaintiff's suit for eviction is moot at this time inasmuch
I

as the Slawsons and Pucketts have departed from the Native Village

of Tyonek. The counterclaim and third-party claim of the Pucketts

and the Slawsons remain. 4 Plaintiff contends that it and its offi-

3 The houses were owned by the IRA villag&. The Tyonek

reservation was revoked by the Alaska Native Claims Settlement Act,

43 U.S.C. S 1618(a), and that land came to be owned by the Settle-

ment Act corporation set up by the residents cf Tyon6k. At all
times pertinent to this case, control of the houses has remained

with the IRA village council.

4 Case Status Order of Jtlne 18, 1993, Clerk's Docket

No. 139. The court also granted the applications for amicus status

(continued...

I

I

I

I

I
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cers are immune from the counterclaim and thlrd-party claim based

upon the status of plaintiff as a tribe.

In his decision of December 3, 1986, Judge Fitzgerald held

that the plaintiff was immune from suit by virtue of tribal sover-

eign immuu_ity. 5 Judge Fitzgerald dlsm/ssed the thlrd-party claims

against village officers, holding that they were entitled to deriva-

tive immunity because their enforcement of Ordinance No. 65-32 was

within the scope of their official authority. _

'. .An appeal was taken by the defendants; and, in its first

appellate decision in this case, the court of appeals affirmed those

portions of Judge Fitzgerald's decision which dismissed the defen-

dants' counterclaim and thlrd-party claim. 7 Native Villaoe of

Tyonek w. PU.ckett, 890 F.2d 1054 "(9th ci@. 1989). The defendants

petitioned for a writ of certiorari. That petition was granted, s

The judgment of the court'of appeals was vacated, and the case was

remanded to that court for further consideration in the light of

L'l

(... continued}

Of the United States of America, the State of Alaska, and several
other parties interested in the tribal status issue in this case.

Id___=-at 3.

s Clerk's Docket No. 99 at 25°

Id. at 34.

7 The /_inth Circuit Court of Appeals reversed and remanded

on a jurisdictlonal issue having to do with Tyonek's claim against

the defendants, aS to which Judge Fitzgerald had held this court to

lack jurisdiction. Native Villaqe of Tycnek v. _ckett, 890 F.2d

1054 (gab Cir. 1989).

a PUckett v. Native Vill_qe of Tvonek, 499 U.S. 901 (1991).

m
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Oklahpm_ Tax .Comm'n v. citizan Band .Po,tawatoml Indian Tribe Of

Oklahoma, 498 U.S. 505 (1991).

In its final _ecision on appeal in _is case, the Ninth

circuit Court of Appeals held that:

We have concluded that we cannot determine the

applicabillty of D_lahoma Tax Commission until

the district court has had the opportunity to

prepare express find/ngs to support its holding
that the Native Village of Tyonek is an Indian

tribe protected by the doctrine of sovereign

immunity, and that its real property is "Indian

oou21tr_."

Native Villaqe.of Tvonek v. puckett, 957 F.2d 631, 633 (gth Cir.

1992).

Based on that holding, the dismissal of the plaintiffs'

claims against the Pucketts and the Slawsons was reversed and the

case remanded, and the dismlssal of the counterclaims and cross-

complaints of the pucketts was also reversed and the case remanded.

Id. at 635-36. The final decision "of the Ninth Circtttt court of

Appeals twice suggests that a reievant matter in this case is the

question of whether or not the real property upon which the fam/ly

plan houses is located _s Indian country. Nat_ye V_l_aqe of Tvon_k,

957 F.2d at 633, 6_6. As noted above, the family plan houses are

owned by th_ IRA village of Tyonek. The land upon which the houses

have b_e21 placed is now owned by a corporation set up pursuant to

the Alaska Native Claims Settlement Act by residents of the Native

Village of Tyonek. The IRA Natlve Village of Tyonek has no interest

in the-land in question. This court has held, in state of Alaska

v. Nat.ire VillaGe of Venetie Tribal Government, F87-0051-CV (order

App. 16
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of .Aug. 2, 1995, Clerk's Docket No. 154), that former reservation

lands of an IRA villagewhichare now owned byanANCSA corporation

are not Indian country. Nevertheless, plalntiEZmay stili beenti-

tled to claim sovereign immunity. In its February 23, 1996, order

in this case (clerk's Docket No. 176), the court addressed the fore _

going matter in the following terms:

Defendants appear to argue that a failure of

proof byplaintiff with respectto its land and

potential Indian country stat_sshould bar
plalntifffrom any claim of sovereign immunity.

The presence or absence of Indian country has

a significant baaringuponths sovereign powers

Of an Indian tribe, but theabsence of Indlan

country, does not deprive anlndiantrlbe of all
soverelgnpower. In Native VillaGe of Venetia

v. Alaska, 944 F.2d 548, 556 (gth Clr_ 1991),

the Ninth circuit Court of Appeals, quite apart
fromthe issue of Indian country, re_fflrmsthe

basic proposition of American Indian law that
Indlantrlhesmayexerclsepowers of melf-gov-

ernmentbyvirtue of their tribal status alone.

Before this court, the parties arguedthatthe beurthad

an adequate arid complete record and that all necessary brieflnghad

been completed with respect to the issue of the tribal status of

Tyonek. Consequently, the court simply ordered that the parties

s_bmlt proposed findings of fact and conclusions of law for the

court's assistance. 9 The various filings of the parties were

received in due course and the court completed a'prelimlnaryreview

of the record. The court found the record substantially wanting,

especially as regards historical information concerning the_Ibal

status of the Tyonek natives prior to 1939. The court indicated

Order of June 18, 1993, clerk's Docket Me. 139.

m
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that, unless the parties were in a position to point out informat/on

that the court had overlooked, it would have to f/nd on the present

record that the Native Village of .Tyonek was not an Alaska Native

tribe in 1981 and 1982 when the events which gave rise to the coun-

terclaim and third-party cla/m arose. I°

At the same time the court was considering the merits of

the olaims of the part/es on the extant record, the court was also

presented with and considered cross-motions for summary _udgment. n

The focal point of plaintiff's moti0n '2 was the Ootober 21, 1993,

publication by the Department of the Interior, Bureau of Indian

Affairs, of a new list of federally-acknowledged tribes in Alaska. u

The Native Village of Tyonek was included on that llst. _

In a similar, but unrelated case involving a clalm of

tribal status, the court held that the BIA list had the effeot of

constituting the Native Village of Ft. Yukon a tribe as of

o_ober 21, 1993. Native Villaqe of Vedette IRA Counc_l v. Al_ska,

No. F86-0075-CV. Is In Venetle as to the Native Village of

Ft. Yukon, the court was confronted with the same kind of problem

I, Minute Order of December 14, 1995, Clerk's Docket No. 167.

Order of December 14, 1995 t Clerk's Docket No. 168_

Clerk's Docket No. 158.

u Indian Entities Recognized and Eligible to Receive

Services from the United States Bureau oE Indian Affairs, 58 Fed.

Reg. 54,364 (1993).

14 _ at 54,369.

Order of september 20, 1995, Clerk's Docket No. 166 at 8.

l
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which arises here: the questfon of Ft. Yukon's historical tribal

status prior to october 21, 1993, was _ndecided; and the status

(powers and/or 9igit_) of the potential trib_ prior to the dire of

acknowledgement was also an issue. The court expressly did not

decide the question of Ft_ Yukon's tribal status before October 21,

1993. I_ Venetie was settled by the parties on the basis of the

court,s ruling that Ft. Yukon was presently a tribe.

As a consequence of the foregoing decis/ons, and after

further input from the parties in this case, the court determined

to receive briefing on the question left unresolved in _;

namely, what the c0urt has characterized as the potential retro-

active effect of BIA acknowledgement, i_ The court has now received

and considered the supplemental briefs of plaintiff Native Village

of Tyonek, defendants P_ckett and Slawson, and the United States of

America as _mlcus cur_lae. "Is

Zff@ct of 1993 BIA List

Bynotice published in the Federal Register on October 21,

i

!

II

!

II

|

|

1993, 2_ the Departmeat of the Interior, Bureau of Indian Affairs,

published its official notice of "Indian Entities Recognized and

Eligible to Receive Services from the United States Bureau of Indian

.=,,

_" Id. at 11. Ultimately the Native Village of Ft. Yukon and

the State of A/askareacheda settlement whichrenderedfllrther pro-
ceedings on theLtnresolved issue in--as to Ft. Yukon unneces-

sary.

t7

18

19

order of February 23, 1996, Clerk's Docket No. 176.

Clerk's Docket Nos. 178, 180, and 179, respectively.

58 Fed. Reg. 54,364 (1993).

m
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Affairs". The notice contains a history of prior lists as regards

Alaska Native entities. The notice expressly states that:

The purpose of the current publication is to

publish an Alaska list of entities conforming

to the intent of _5 c_R 83_6_b) and to elimi-

nate any doubt as to the Department' s intention

by expressly and unequivocally acknowledging
that the Department has determined that the

villages and regional tribes listed below are
distinctly Native communities and have the same

status as tribes in the contiguous 48 states.

Such acknowledgement of tribal existence by the

Department is a prerequisite to the protection,

services, and benefits from the Federal Govern-

sent available to Indian tribes. This list is

published to clarify that the villages and

regional tribes listed below arenot simply

eligible for services, or recognized as tribes

for certain _arrow purposes. Rather, .theM have

_the same governmenta_ status as other _edera!iY
acknowledued Indian tribes by virtue of their

status as IDdlan _Ibee with a governm.e_kt-to-

erovernmemt rel_t_onshi9 with the United state s ;
are. entlt_ed to the same., protection, immuni-

ties, prlvileqes as other ac.knowledmed tribes;

have the right, subject to general principles

of Federal Indian law, to exercise the same
inherent and delegated authoritles available t_

other tribes; and aze subject to the same

limitations imposed by law on other tribes. [m]

The Native Village of Tyonek _s _ncluded o_ the list. m

The court draws attention to the fact that the BIA took pains to

indicate that its decision to acJ_owledge the Native Village of

Tyonek and other Alaskan Native entities was in accordance with the

intent "of _rtant acknowledgement regulations contained in 25 C.F.K.

83, and to emphasize the government-to-government status and rights,

including "immunities" which the recognized tribes were to have.

°

Id____.at 54,365-66 (emphasis added) (footnote omitted).

2! Id____.at 54,369.

i
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The c_urt concludes that as of October 21, 1993", the

Native Village of Tyonek was an acknowledged tribe, entitled to a

government-to-government relationship with the United States and

entitled to the immunities of tribes in the contiguous 48 states.

The court is not unmindful of the fact that, as set out

above, it is subject to a direct order of the Ninth circuit court

of Appeals to take additional evidence and make findings of fact on

the question of whether the Native Village of Tyonek is an historic

Indian tribe. Th_ court went to great pains to embark upon that

effort ms detailed above.. The court now concludes, however, that

such an effort is unnecessary. In its final decision in this case,

the Ninth Circuit court of Appeals expressly recognized that there

were two different routes by which an Indian _munit? might be

constituted a tribe:

[I]f it can show that (I) it is recognized as

sl/ch by the federal government, United States

v. Sandoval, 23t U.S. 28, 46-47 (1913}, or (2)

it is "a body of Indians of the same or a simi-

lar race, united in a community under one lead.-

ership or government, and inhabiting a particu-
lar though sometimes ill-defined territory[, ] -

Montoya v. United States, 180 U.S. 261, 266

(1901) •. • [and is] the "modern-day suuuessor[ ]"
•to a historical sovereign entity that exerolsed

at least the minimal functions of a governing

bo_y. Native Vil_qe of Veneti9 I.R.A: Council

v. Alaska, 944 F.2d 548, 559 (9th Cir. 1991).

Hatlve Vi!l.aqe uf Tyonek, 957 F.2d at 635 (citations omitted). The

court had sought to follow the second course as directed by the

court of appeals, but the need to do so is obviated by action taken

by the United States in conformity with the first course of action

by which an Indian community may be constituted a tribe.

App. 21
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Status.of plaintiff in..1981-82

In its brief, the United States argues that the inclusion

of _laska tribes on the 1993 list was predicated upon a history of

goverr_ment-to-government relations between the listed tribes and the

.°

United States. The government argues that. inclusion on that list

necessarily stems from prior status as a tribe, and that the list

slmply confirms the prior and continuing status.

William W. Qulnn, Jr., published in' 17 Am. Indian r_.

Rev. 37 (1992), an extensive article on the subject of ackn.owledge-

ment entitled Federal Acknowledqeme_t 0_..Ameri_an In_lan TribeS:

AuthpritT, Ju¢icial Interposition, and 25 C.F.R.._. 83. He argues,

as does the Government here, that courts normally defer to the posi-

tion of the Department of the Interloras to tribal status, _ at

57, and that once one of the political branches has addressed tribal

status, courts are probably not authorized to review or strike down

acknowledgement except under the very narrow circumstances

recognized by the united States Supreme Court in Unite d States v.

Sandoval, 231 U.S. 28 (1913): Id. at 64.

The Government's arguments, although somewhat long on

argument m and short on authority, are persuasive. In connection

with _he publication of final regulations addressing the procedure

where/gy American Indians might petition for acknowledgement, 43 Fed'.

Reg. 39,361 (1978), the Department of the Interior stated _hen pro-

posing the regulations that the regulations were being promulgated

The court means no criticisE. The question raised here

is unique.
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tO effectuate "the Departmental objective of acknowledging the exis-

tence of those American Indian tribal groups which have maintained

their political, ethnic and cultural "_tegrity despite the absence

of any formal action by the Yederal Government to acknowledge or

/mplemant a Federal relationship." Procedure for Establishing that

an American Indian Group Exists as an Indian Tribe, 43 Fed. Reg.

23,744 (1978). Both the tense and the substance of this statement

of purpose _ugqes_ that ac2cnowledgement in the view of the depart-

ment had to do with Native Americans' past and continuing status as

distinguished from the creation of some status by acknowledgement.

rn acknowledging as tribes entities such as the Native

Village of Tyonek, the BIA expressly stated that it was taking

action consistent with the "intent of 25 CFR 83.6(b)". _ The intent

of those regulations is perhaps more clearly to be found in

25 C.F.R. S 83.7(a) (1996), which instructs petitioners to the BIA

regarding the type of evidence they should s_it i_ support of an

application for acknowledgement. Petitions are to include evidence

of long-standing governmental relationships and historical status

of the Indian entity. Plainly the BIA has considered the kind of

evldencs _hich this court would consider were it determining the

tribal status of plalntiff.

The government reinforces its initial proposition with a

review of BIA activity in the area of listing of tribes. Alaska

Indian Entities Recognized and Eligible to Receive

Services from the United States Bureau of IndianAffairs, 58 _ed.

Reg. _4,364 (1993).

App. 23
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Native groups were first listed by the secretary in 1982 in what he

characterized as a "preliminary list" of Alaska £ribes. InGian

Tribal Entities Recognized & Eligible to Receive Services from the

United States Bureau of Indian Affairs. 47 Fed. Reg. 53,130, 53,134

(198.2). Tyonek was included in this list also. In issuing the 1993

I

I

I

I

I
list, the BIA charauterizes its 1982 listing as having been with the

purpose of identifyin_ those Alaska Native groups which "had ]_erl"

dealt with by the Bureau of Indian Affairs on a government-to-

govelqlment basis." 54 Fed. Reg. 54,364 (1993}.

The Government further argues that Congress, through the

Federally Recognized Indian Tribe List Act of 1994, _ has placed its

\

imprimatur on the 1993 llst by charging the secretary with the duty

of updating the list periodically and by prohibiting the removal of

tribes from any subsequent lists. This action by Congress sheds

precious little light on the question of the effect of acknowledge-

/_.at Upon Kribal status before the date of acknowledgement. Only

marginally more persuasive is the provision of the Technical Correc-

tions Act of 1994, u through which Congress sought to r_e parity

as between all recognized tribes. By this act (amending the Indian

Reorganization Act of 1934, 25 U.S.C. S 476), Congress added the

follow.lng:

Any regulation or administrative decision or

determination of a department or agency of the
United States that is in existence or effect on

[the date of enactment of this Act] and that

25 U.$.C. 479, 1212, 1300 (1994).

25 U.S.C. 476 (1994).

I
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classifies, enhances, or dlmlnlshes the privl-

leges and immunities available to a federally
recognized Indian tribe relative to the privi-

leges and immunities available to other fede_r-

ally recognized tribes by virtue of their
status as Indian tribes shall have no force o_

effect.

25 1;.S.C. 476(g).

The legislative hlmtory is quoted by the Government to the

effect that "[t]he purpose of the amendment is to clarify that sec-

tion 16 of the Indian Reorganization Act was not intended to author-

ize the Secretary of.the Department of the Interior to create cate-

gories of federally recognized Indian tribes." 140 Cong. Rec. $6147

(daily ed. May 19, 1994) [statement of Sen. McCaln). Although

perhaps not dlrectly on point, this congressional action c_talnly

suggests that all tribes are to have the same powers and privileges

in terms of the regulations, decisions, or determinations of the

BIA. A holding that the 1993 list did not relate back t_ 1981 or

1982 tribal actlvi_ would arguably create a seuendary class of

tribe.

The Government argues that the court should pay deference

to the BIA listing of Alaska tribes. The court does not disagree

that it should pay deference to the B_A listing of Alaska tribes in

accordance with _akerv. Carr, 369 U.S. 186, 215-16 (1962), but this

suggestion he_s th_ question that is before the court. Perhaps

because no one at the time conceived that there might ever be a

question as to what the court has characterized as the "retroactive

effect" of acknowledgement, the 1993 _Ist and its preamble are

silent on this precise subject.
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The court turns now to the defendants' contentions which,

as a general proposition, do not meaningfully address either the

court's question or the Government's position on it.

Defendants open their briefing with the argument that the

record in this case is devoid of any historical or evidentiary sup-

port of pre-eontact political activity by plaintiff. This was the

point which the court had itself made in rejecting the parties'

earlier position that there was a complete record from which the

court could make findings of fact and conclusions of law concerning

the tribal status of plaintiff. If it is defendants' suggestion

that the absence of such evidentiary support im the record precludes

this court from deciding that, as a matter of Indian law, acknowl-

edgement by the BIA constitutes Tyonek a tribal entity, the court

rejects the notion. As discussed above, acknowledgesnent by the

federal goverr_ent is one means by which an Indian community may

become a tribe. Native Villaqe of _vonek, 957 F.2d at 635. Defen-

dants have not advanced any basis upon which this court could reject'.

the political decision of the Bureau of Indian Affairs to acknowl-

edge plaintiff as a tribe.

The defendants contend that the United States Supreme

Court has reviewed plaintiff's claim of sovereign immunity and has

re_ected it. The Supreme Court dad no such thing. It granted cer-

_, vacated the final decision of the Ninth Circuit court of

Appeals, and directed the court of appeals to reconsider its deci-

sion in the light of Oklahoma Tax comm'n v. Citizen Band potawatom_

_ndian Tribe of Oklahoma, 498 U.S. 505 (1991). Puckett v. Native

App. 26
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Village of. Tyonek, 499 U.S. 901 (1991). On remand, the _inth Cir-

cuit Court of: Appeals concluded that it could not "determine the

applicability of O_lahoma Tax commission until the district court

has had the opportunity to prepare express findings to support its

holdJ._g that the Native Village of Tyonek is an Indian tribe."

Native Villaqe of Tyonek,. 957 F.2d at 633. The case was then

remanded to this court where, after several false starts, it became

apparent that the ca_e had been overtaken by new developments, pro-

v.idlng an alterrk_tive basis for a determination that the Native

Village of Tyonek is and was in 1981-82 a tribe as discussed above.

This court's instant order is the first occasion upon

which the tribal status of plaintiff has been evaluated by any court

since the entry of Judge Fitzgerald's Initial decision in December

of 1986. Neither the United states Supreme court nor the N/nth

Circuit court of Appeals has established the law of this ease in a

fashion which would preclude this court from undertaking what was

ordered by the Ninth circuit court of Appeals in its final decision.

In discussing their foregoing contention concerning the

decision of the United States Supreme Court, defendants refer to

PotawatoRi Indian Tribe of oklahoma and United States v. John,

437 U.S. 634, 648-49 (1978), which have as a principal focus the

issue of the powers of indian tribes over third parties. The issue

before the court at this time is not that of the power of an Indian

tribe over its own property or third parties. Rather, the issues.

are tribalstatus _ and sovereign "immunity, i_-_, whether

App. 27
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defendants Puckett and Slawson can assert any claims against pla_/1-

tiff or the third-party defendants in this court.

Finally, defendants argue that the BIK lists of A/aska

Native entities have been politically-impacted, inconsistent, and

are therefore of little use. Defendants' brief offers little devel- •

opment and sparse authority for the proposition which the brief

aIL_O%L_OeS.

Indeed, acknowledgement of Indian tribes is a political

decision. Either .of the political branches of government (the Exec-

utive or Congress) may acknowledge the existence of Indian tribes,

N_ative Villame of Tvonek, _'57 "F.2d at 635; and once acknowledged by

a political branch, courts owe deference to that decision, Baker v.

CarT, 369 U.8. at 215-16, which is essantially unreviewable..

_andoval, 231 U.S. at 47-48. The fact that BIA lists dealt with the

subject of Alaska tribes first in a "p.reliminary list "_ and the fact

_hat a 1988 list created confusion because o£ over-incluslveness, _

simply do not establish that the BIA could not or did not in 1993

effectively acknowledge Alaska tribal entities as having the same

rights and privileges as tribes recognized in the Lower 48 states.

Defendants ' allu-qion to ANCSA and the opinion of Interior

Solicitor Sansonetti _ on whether or not there is in Alaska any

47 Fed. Reg. 53,134 (1982).

Indian Entities Recognized and Eligible to Receive

Services from the United States Bureau of Indian Affairs, 53 Fed.

Reg. 52,829, 52,832 (1988).

U. 5. Dept. of the Interior Memorandum M-336975, Exhibit B

to defendants' brief at Clerk's Docket No. 180.
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territory over which Alaska Native villages might exercise govern-

mental powers simply does not answer the question: Did" plaintiff

have status as a tribe in 1981 and 1982; and was it conseque_tially

_mune from defendants' counterclaim?

Concluslon:. TTonek Is a Trlbs

Based upon historical data, including the past government-

"to-government relationship between the Native Village of Tyonek and

other gbverr_ental entities, including the United states, the BIA

• . /_as acJm%owledged that the Native Village of Tyonek is a tribe. The

court concludes on the basis of the briefing before it and the fore-

going discussion, that BIA acknowledgement constitutes a recognition

of that which has existed in the past. Inasmuch as the Native Vil-

lage of Tyonek was included on the BIA's preliminary llst of Alaskan

tribes, and was also included on the BIA's 1993 list of _laskan

tribas S the court conuludes that plaintiff was a tribe at all times

relevant to defendants" counterclaim and third-party claims.

_Sover_e.lgn l_ni..t7

In his initial decision in this case, Judge Fitzgerald

concluded that "It]he Village possesses sovereign immunity from suit

like that of any other Indian tribes in .the contiguous United

States. "m For the reasons and upon the authorities discussed by

. Judge Fitzgera/d/n that decision, the court now readopts this s_me

foregoing conclusion. _ Furthermore, the court again rejects the

_.. Decision of December 3, 1986, clerk's Docket No. 99, at
20-21.

Id___=.at 21-25.
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position taken previously by the Pucketts _nd Slawsons that the"

Indian Civil Rights Act of 1968, 15 U.S.C. SS 1301-1341, constitutes

a waiver of Tyonek's sovereign immunity. Jx This court also again

rejects the contention that plaintiffwalved its sovereign immunity

by initiating-the present litigatlon. _ Finally, this _ourt again

rejects the Pucketts' and Slaws0ns' contention that plaintiff's

adoption of a "sue and be sued" clause in its corporate charter

effectively waived its sovereign immunity for purposes oE this

action, m The cour£ concludes that plaintiff is immune from defen-

dants' counterclaims, and they are again dismissed for lack of

subject matter jurisdictlon. _

Turning to the Pucketts' and Slawsons' thlrd-party com-

_lalnt agair_t four Tyonek officers, the court concludes that they

are entitled to derivative immunity based upon the tribal status of

plaintiff. The court reaches this conclusion for the reasons and

upon hhe authorities discussed by Judge Fitzgerald In the December 3,

1986, decision. _' The court dismisses th8 Pucketts' and Slawsons'

third-party complaint against the third-party defendant officers of

the Native Village of Tyonek for lack of subject matter jurisdiction.

sl Id. at 25-28.

Id. at 28-29.

• _ Id__=at 29-30.

Id. at 30.

Clerk's Docket No. 106 at 30-34.
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I It zs the court b_lief that the foregoing holdings dis-s

pose of all remai_Ling issues in this case. If any party disagrees,

I t_at _ar_ ._ha11, o_ or be_ors _ove_b_ _7_ 1996f notify t_e court

of any additional perceived issue requlrlng the court's attention.

I _sent any such notice, the clerk of court shall enter._udgmTt

dlsm/ssing plaintiff's complaint because it is moot and d/smiss_ng
i

I all oo_nterclalms against the plaintiff and dismissing the third-

party complaint with prejudice becausa plaintiff and the third-party

I defendants are immune fromsuit.Anchorage,Alaska, 9q

I _o_,...\./

( District of Alask__ !
\

182-0369--_l (_II}

l. IAalIL_,

I. 101!!1l

1, l[H/t$OI JJI]_lIl)

I, l;_rool _AII_JI)
!, .41DIll

!. IBilII_ilI II/IR)
I, lllll _lll_l
B. lllll (A_-STI_-I_)

C

Deioartment of 3¢_Ce ,_;.

_. l_esouro_O'.,'_n
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