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INTRODUCTION 

Plaintiff-Appellee State of Michigan (State) opposes the Motion by 

Defendant-Appellant Bay Mills Indian Community (Bay Mills) for a stay of the 

lower court's Order granting Plaintiff Little Traverse Bay Bands of Odawa Indians' 

(LTBB) Motion for a Preliminary Injunction (Dkt # 33, Case No. 1:10-cv-01273-

PLM, hereinafter "Order")1 The preliminary injunction that closed the casino 

operated by Bay Mills in Vanderbilt, Michigan (Vanderbilt casino), which is the 

subject of this consolidated action.  LTBB's motion for the preliminary injunction 

was expressly supported by the State.  Bay Mills sought a stay of the injunction 

from the trial court, which denied the motion in an Opinion and Order dated April 

14, 2011.  There is no reason to grant Bay Mills' renewed motion for a stay nearly 

eight weeks after it was first denied by the trial court. 

Bay Mills asserts in this motion that it will suffer irreparable injury if the 

casino stays closed because it will lose the value of its investment.  The lower 

court rejected the assertion that Bay Mills would suffer irreparable injury from the 

closure of its casino.  Under any notion of fairness – and under Sixth Circuit 

precedent – Bay Mills proceeded with the opening of this casino completely at its 

own risk.  The State has every reason to believe that Bay Mills was given multiple 

warnings from the agencies that are in charge of administering Indian lands and 

Indian gaming that its novel theory that the Vanderbilt casino would be on "Indian 

1 
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lands" even though it was more than 100 miles from the Bay Mills Reservation, 

was unsupportable.  

Bay Mills now seeks equity from this Court, yet it is clear that Bay Mills 

was the author of the injury it will suffer, if any.  Bay Mills does not come to this 

Court with clean hands, and as a matter of both common sense and the law, it 

should not expect the Court to grant the stay it requests.   

ARGUMENT 

I. STANDARD OF REVIEW 

Bay Mills, as the moving party, has the burden of demonstrating that a stay 

is warranted.  This Court has set out the factors for determining such a motion in 

Michigan Coalition of Radioactive Material Users, Inc. v. Griepentrog2: "(1) the 

likelihood that the party seeking the stay will prevail on the merits of the appeal; 

(2) the likelihood that the moving party will be irreparably harmed absent a stay; 

(3) the prospect that others will be harmed if the court grants the stay; and (4) the 

public interest in granting the stay."  In balancing these factors, "[t]he probability 

of success that must be demonstrated is inversely proportional to the amount of 

irreparable injury plaintiffs will suffer absent the stay."3 

                                                                                                                                        
1 All references to the Docket will be in Case No. 1:10-cv-01273-PLM. 
2Michigan Coalition of Radioactive Material Users, Inc. v. Griepentro, 945 F.2d 
150, 153 (6th Cir. 1991). 
3 Michigan Coalition, 945 F.2d at 153. 

2 
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To establish a likelihood of success in its interlocutory appeal, Bay Mills 

will have to show that that the lower court abused its discretion when it granted the 

preliminary injunction: 

This court reviews the grant of a preliminary injunction for an 
abuse of discretion. . . . a trial court's decision to grant a preliminary 
injunction is accorded great deference, . . '  

* * *  
'The district court's weighing and balancing of the equities is 

overruled only in the rarest of cases.' . . . 4 
 

Bay Mills cannot satisfy any of these factors, and its motion should therefore 

be denied. 

II. ANALYSIS 

A. Where Bay Mills was warned that the casino in Vanderbilt was 
illegal, it cannot claim it will suffer irreparable harm if a stay is 
not entered. 

Bay Mills was told in no uncertain terms by the State that it should cease 

operating its casino in Vanderbilt because it was not on Indian lands and was an 

illegal casino.  (Dkt. #1, Ex. B)  It can also reasonably be inferred that long before 

Bay Mills opened the Vanderbilt casino, it was told at least three times by the 

Department of the Interior (Interior) and/or the National Indian Gaming 

Commission (NIGC) that its novel theory for operating a casino in Vanderbilt, over 

                                           

3 

4 U.S. v. Edward Rose & Sons, 384 F.3d 258, 261 (6th Cir. 2004) (citations 
omitted). 
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100 miles from its reservation, would be rejected by these federal agencies.5  In the 

lower court, the State described these interactions between Bay Mills and 

Interior/NIGC both in its earlier brief (Dkt. # 13, p. 3) and in oral argument, and 

Bay Mills never denied that these agencies told it that opening a casino in 

Vanderbilt would violate federal law.  Bay Mills still does not deny that these 

events occurred, but takes the position in this motion that the "record" does not 

prove that Bay Mills was warned that its legal theory was faulty.  However, it is 

reasonable to infer from the record that Bay Mills was warned.  

Bay Mills has the burden of proving this motion.  Given the reasonable 

inferences raised from the undisputed fact of Bay Mills' submission to 

Interior/NIGC of three separate requests for approvals that would essentially 

authorize gaming at the Vanderbilt site, and then Bay Mills' subsequent 

withdrawals of those requests each time before a decision could be made, Bay 

Mills has the burden of coming forward with evidence that it was not told by these 

agencies that its opening of a casino in Vanderbilt would be illegal.  The inference 

that Bay Mills was told its theory was unpersuasive is borne out by the undisputed 

fact that shortly after Bay Mills did open its casino, Interior and NIGC formally 

                                           

4 

5 Dkt. # 7-1, generally and at n. 1; see also Exhibit A attached to this brief (letter 
from Tracie L. Stevens, NIGC Chairwoman, viewable at: 
http://www.nigc.gov/LinkClick.aspx?fileticket=rFTma-fVw7k%3d&tabid=909 
(accessed June 13, 2011).   
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told Bay Mills in writing that its operation was illegal.  (Dkt. #7-1; Dkt. #7-2.)  The 

lower court found that Bay Mills has been told its theory was weak.  

This Court has made it clear that where a party claiming irreparable injury 

was warned by the government that its conduct was illegal, it cannot assert 

irreparable harm from proceeding with its project: 

Indeed, especially when a party knew of the risk that it undertook 
when it undertook the enjoined activity, monetary losses from the 
[sic] complying with the injunction will seldom be irreparable.6 
 
In Edward Rose, the federal government had told defendant that the 

apartment designs it wanted to build violated the Fair Housing Act7 and that it 

shouldn't proceed with the construction.  The defendant ignored this warning and 

the government obtained an injunction in federal court halting the construction and 

occupancy of the buildings.  Defendant appealed the entry of that injunction.   

This Court denied the appeal.  It specifically found that, because the 

defendant had been warned by the government that its apartment designs violated 

federal law, the defendant had voluntarily incurred any harm from the preliminary 

injunction requiring it to stop construction and renting of the apartment buildings, 

even if those damages exceeded $150,000 per month.8 

As discussed above, Bay Mills was advised by the State, NIGC and Interior 

that opening its Vanderbilt casino would be contrary to State and federal law and 

                                           
6 Edward Rose, 384 F.3d at 264. 
7 Fair Housing Act , 42 U.S.C. § 3601 et seq. 

5 
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thus illegal.  Just as the defendant in Edward Rose, Bay Mills voluntarily incurred 

any harm that may result from the trial court's Order granting a preliminary 

injunction.  Therefore, it has not and will not suffer any cognizable irreparable 

harm for purposes of analyzing whether a stay of the injunction is warranted.  For 

this reason alone, the motion for a stay should be denied. 

B. Bay Mills cannot show that the lower court abused its discretion 
when it granted the preliminary injunction, and it is therefore 
unlikely to succeed on the merits of its interlocutory appeal. 

1. This Court has jurisdiction 

Given Bay Mills' lack of any significant irreparable harm, to be successful in 

this motion, it bears a very high burden of showing a likelihood of success on the 

merits of its appeal where it must convince the Court that the lower court abused 

its discretion when granting the preliminary injunction.9  Bay Mills has not come 

close to meeting this burden. 

The primary argument made by Bay Mills regarding the merits of the 

Plaintiffs' case is that the Plaintiffs will likely not succeed because the case will be 

dismissed for want of subject matter jurisdiction.  This argument fails for several 

reasons. 

a. The Court has jurisdiction under IGRA 

The trial court properly held that it had jurisdiction of this action under 

IGRA.   Pursuant to IGRA, the State and Bay Mills entered into a Tribal-State 

                                                                                                                                        
8 Edward Rose at 264. 

6 
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compact that authorized Bay Mills to conduct Class III gaming under certain 

circumstances. (Dkt #1, Exhibit A).  Specifically, the Bay Mills compact provides 

that:  (1) "The Tribe shall license, operate, and regulate all Class III gaming 

activities pursuant to this Compact, tribal law, IGRA, and all other applicable 

federal law;" and (2) "[t]he Tribe shall not conduct any Class III gaming outside of 

Indian lands."  Bay Mills compact §§ 4(C), 4(H) (emphasis added).  Both the State 

and LTBB have alleged that Bay Mills has violated the compact by operating the 

Vanderbilt casino not on Indian lands and in violation of state and federal laws, 

including IGRA. (Docket #1, Case No. 1:10-cv-01273-PLM, Paragraphs 19-38; 

Docket # 1, Case No. 1:10-cv-01278-PLM, Paragraphs 13-24).   

IGRA expressly provides the federal courts with jurisdiction in 25 U.S.C. § 

2710 (d)(7)(A)(ii) when a Tribe or a State is seeking to enjoin Class III gaming 

activity in violation of an existing Tribal-State compact, as in the case at hand.  As 

numerous courts have held, in addition to conferring federal jurisdiction, that 

section also serves as a Congressional abrogation of tribal sovereign immunity.10   

                                                                                                                                        
9 See, Michigan Coalition at 153.   

7 

10 See, Wisconsin v. Ho-Chunk Nation, 512 F.3d 921, 935 (" . . . Congress 
abrogated [tribal] sovereign immunity . . . pursuant to 25 U.S.C. § 2710 
(d)(7)(A)(ii) to enjoin the [Indian tribe's] class III gaming . . ." ); Florida v. 
Seminole Tribe of Florida, 181 F.3d 1237, 1242 (11th Cir. 1999) (With respect to 
25 U.S.C. § 2710(d)(7)(A)(ii), it is "clear that Congress abrogated tribal immunity 
only in the narrow circumstance in which a tribe conducts class III gaming in 
violation of an existing Tribal-State compact."); New York v. Oneida Indian Nation 
of New York, 78 F. Supp. 2d 49, 54 (N.D. N.Y. 1999) ("this Court has jurisdiction 
because the IGRA abrogated the Nation's sovereign immunity where, as here, the 
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The abrogation of Bay Mills' sovereign immunity by Congress in IGRA, 

coupled with the express jurisdiction set forth in IGRA and 28 U.S.C. §§ 1331 and 

1362, clearly establish this Court's jurisdiction.11   

Indeed, jurisdiction was found in earlier litigation in which Bay Mills 

asserted that the federal court should enjoin operation of a casino owned by LTBB 

under the precise circumstances now before the Court, i.e., Bay Mills claimed that 

LTBB's casino was illegal because it was not located on Indian lands.  In Bay Mills 

Indian Community v Little Traverse Bay Bands of Odawa Indians,12 the trial court 

specifically held that 25 U.S.C. § 2710 (d)(7)(A)(ii) confers subject matter 

jurisdiction over a suit by an Indian tribe against another Indian tribe alleging a 

compact violation on the ground that the gaming activity is not occurring on Indian 

lands under IGRA, rejecting the identical argument that Bay Mills makes here.  In 

the earlier case, the lower court characterized the argument then made by LTBB 

and now made by Bay Mills, as "jurisdictional gamesmanship."13  Given this ruling 

in Bay Mills I, now that the tables were turned, Bay Mills is on shaky ground when 

                                                                                                                                        
State is seeking declaratory or injunctive relief resulting from an alleged violation 
of an existing Tribal-State compact authorizing Class III gaming"); see also Kiowa 
Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751, 758, 118 S. 
Ct. 1700, 140 L. Ed. 2d 981 (1998) ("[Congress] has restricted tribal immunity 
from suit in limited circumstances.") (citing 25 U.S.C. § 2710(d)(7)(A)(ii)). 
11Miner Electric, Inc. v. Muscogee (Creek) Nation, 505 F.3d 1007, 1011 (10th Cir. 
2007. 
12Bay Mills Indian Community v Little Traverse Bay Bands of Odawa Indians, 
1999 U.S. Dist. LEXIS 20314, 5:99-CV-88 (W.D. Mich. August 30, 1999) ("Bay 
Mills I") (copy attached as Exhibit B). 

8 
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its asserts to this Court that the trial judged abused his discretion in granting the 

preliminary injunction closing Bay Mills' illegal Vanderbilt casino. 

In fact, Bay Mills does not now disagree with the Bay Mills I decision.  

Rather, its argument to this Court is only that the earlier decision is distinguishable 

from the facts in the case at hand.  This argument is unpersuasive.  

Bay Mills asserted in Bay Mills I that because the land in question had not 

been taken into trust by the United States on behalf of LTBB, it was not Indian 

lands.14  The trial court agreed, and dismissed LTBB's assertion that this argument 

deprived the court of jurisdiction: 

This is clearly an action initiated by an Indian tribe to enjoin a class 
III gaming activity. Nevertheless, Defendant LTBB contends that 
Plaintiffs have not stated a cause of action under this provision [25 
U.S.C. § 2710 (d)(7)(A)(ii)] because this provision only applies to 
gaming activity located on "Indian lands" and Plaintiffs' entire 
complaint is premised upon the allegation that the casino is not 
located on "Indian lands." 
 
Defendant LTBB's jurisdictional challenge is not convincing. 
Defendant LTBB has consistently asserted that the Victories Casino 
land is squarely within the boundaries of the Tribe's reservation under 
historic treaties, and that because no treaties or statutes have 
disestablished that reservation, the land is "Indian land" under IGRA, 
25 U.S.C. § 2703(4). Given LTBB's assertion that the land is Indian 
land, and given LTBB's failure to assert any other authority for 
operating the casino, LTBB's assertion that this Court does not have 
jurisdiction under 25 U.S.C. § 2710(d)(7)(A)(ii) has the ring of 
jurisdictional gamesmanship.15

 

 

                                                                                                                                        
13 Bay Mills I, 1999 U.S. Dist. LEXIS 20314 at *9. 
14 Bay Mills I, 1999 U.S. Dist. LEXIS 20314 at *5-6. 

9 

15 Bay Mills I, 1999 U.S. Dist. LEXIS 20314, *8-9. 
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Bay Mills now argues that its attorney in Bay Mills I acknowledged that the 

land on which the LTBB casino sat was in fact "Indian lands" under IGRA, but 

was not within the definition of "Indian lands" in the LTBB compact.  This is 

significant, according to Bay Mills, because compliance with IGRA's definition of 

Indian lands was all that was necessary to vest federal court jurisdiction in that 

case.  It references statements from a brief it submitted in Bay Mills I to support its 

claim. 

These references, however, do not support the assertion that Bay Mills' prior 

attorney "acknowledged that LTBB's parcel could be considered 'Indian lands' 

under IGRA." (Bay Mills' Brief, p. 6.)  Throughout the briefs submitted in Bay 

Mills I by Bay Mills, it took the position that the LTBB parcel was not Indian lands 

under IGRA.  (See, e.g., Ex. C to Bay Mills brief to this Court, pp. 2-4.)  It is clear 

that when Bay Mills said in its brief that the LTBB lands "could be considered" 

Indian lands under IGRA, it meant that for purposes of argument they could be 

considered Indian lands, but that it was Bay Mills' position that they were not.16 

The LTBB parcel was thus not "acknowledged 'Indian lands'" as Bay Mills now 

asserts.  But even if Bay Mills had conceded that the LTBB parcel was Indian 

                                           
16 This is clear from the statements in the Bay Mills I brief that it was "assuming" 
for purposes of argument only that the lands were Indian lands under IGRA and 
that this is what "Defendant asserts."  Bay Mills Brief, Ex. C, pp. 2-3.  It is 
certainly what the trial court believed was Bay Mills' position.  Bay Mills I, 1999 
U.S. Dist. LEXIS 20314 at *5-6 ("Bay Mills and the Sault Tribe . . . contend that 

10 
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lands under IGRA, this would be legally meaningless if the actual decision of the 

Bay Mills I Court did not rely on the concession. 

And in fact, the trial court in Bay Mills I did not base its jurisdictional ruling 

on this extremely nuanced point.  The judge there said "Given LTBB's assertion 

that the land is Indian land, and given LTBB's failure to assert any other authority 

for operating the casino, LTBB's assertion that this Court does not have jurisdiction 

under 25 U.S.C. § 2710 (d)(7)(A)(ii) has the ring of jurisdictional 

gamesmanship."17  In other words, LTBB could not hide behind an overly strict 

reading of IGRA to avoid having the court determine whether IGRA authorized 

operation of the Tribe's casino.  That the court in Bay Mills I did not rely on the 

notion that the LTBB lands were Indian lands for IGRA purposes when deciding it  

had jurisdiction, is further confirmed by its statement that "If the land is not 'Indian 

land' within the meaning of IGRA, then Defendant LTBB is operating its casino in 

violation of IGRA."18  This statement dispels any claim that the court assumed the 

lands in question were Indian lands when it entered the injunction shutting down 

LTBB's casino.  It entered the injunction because it believed the lands were not 

"Indian lands" under IGRA. 

                                                                                                                                        
the LTBB's operation of the Victories Casino is illegal because . . . the land is not 
"Indian land" as defined in IGRA because it has not yet been taken into trust.") 
17 Bay Mills I, 1999 U.S. Dist. LEXIS *9. 

11 

18 Bay Mills I, 1999 U.S. Dist. LEXIS *10 (emphasis added). 
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12 

This approach to IGRA jurisdiction is mirrored in the case of Mescalero 

Apache Tribe v. New Mexico.19  In that case, the state brought a counterclaim 

under  

25 U.S.C. § 2710 (d)(7)(a)(ii) alleging that the tribal-state compact that had been

executed by the tribe and the governor of New Mexico was invalid because the

governor did not have authority to sign it.  The tribe argued, just as Bay

argues here, that the federal court did not have jurisdiction and that the 

counterclaim was barred by the tribe's sovereign immunity.  The Court of Appea

disagreed, expressly f

 

 

 Mills 

ls 

inding that it had jurisdiction under IGRA to entertain the 

state's

ns for 

ctivity is 

on Ind

 Mexico where the 

                                          

 counterclaim. 

The legal posture of the Mescalero Apache case exactly parallels the 

argument made by Bay Mills in the case at hand.  Bay Mills asserts here that 

because the State alleges that its casino is not on Indian lands, there is no federal 

court jurisdiction because 25 U.S.C. § 2710 (d)(7)(a)(ii) only authorizes actio

violations of tribal state compacts that arise on Indian lands.  If the violation 

occurs somewhere else, even if a Tribal defendants asserts the relevant a

ian lands (as Bay Mills does here), there is no IGRA jurisdiction. 

The same argument would pertain to a situation as in New

counter-plaintiff alleged that the compact was invalid, because  

25 U.S.C. § 2710 (d)(7)(a)(ii) also says the federal court has jurisdiction where the 

 
19 Mescalero Apache Tribe v. New Mexico, 131 F.3d 1379 (7th Cir. 1999). 
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gaming in question is "conducted in violation of any Tribal-State compact . . . th

is in effect . . ."  Where New Mexico alleged that the compact was not in ef

any gaming that was or would be conducted would not be pursuant to that 

compact.  The result is legally identical to the position now taken by Bay Mills tha

there is no jurisdiction because the State is alleging that the gaming in ques

not taking place on Indian lands.  In bo

at 

fect, 

t 

tion is 

th cases, Bay Mills would argue, a 

jurisdi

§ 

(ii), it also found that Congress had abrogated the tribe's sovereign 

immu

ority to 

                                          

ctional prerequisite is missing. 

The Seventh Circuit, nevertheless, had no trouble upholding its 

jurisdiction.20  Because it expressly found that it had jurisdiction under 25 U.S.C. 

2710 (d)(7)(a)

nity.21   

The courts in Bay Mills I and Mescalero recognized that a tribe's auth

conduct what would otherwise be illegal gaming arises solely from IGRA.  

 
20 Mescalero Apache, 131 F.3d 1386.  The U.S. Court of Appeals for the Tenth 
Circuit has also upheld an injunction of gaming on non-Indian lands pursuant to 
IGRA in Kansas v. Norton, 249 F.3d 1213 (10th Cir. 2001).  In that case the 
Appeals Court upheld entry of an injunction by the trial court which had 
determined that the tribe there was unlikely to succeed in convincing the court that 
the determination of the NIGC that a tract of land owned by the tribe was "Indian 
lands" should not be reversed.  It enjoined all defendants, including the tribe, from 
taking any action that would further gaming on the land in question. Id. at 1221. 
While this was an administrative appeal, there is no reason to distinguish it from 
the case at hand.  In Kansas, the court enjoined the tribe from operating a casino on 
non-Indian lands.  Under Bay Mills' theory in the case at hand, the court would not 
have had jurisdiction to do that.  The Tenth Circuit disagrees with Bay Mills on 
this point. 

13 

21 Mescalero Apache, 131 F.3d at 1386-1386. 
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Congress clearly did not enact IGRA – with its extensive regulatory scheme 

concerning what is required for lawful Indian gaming, and its heavy involvem

of the States in determining what Indian gaming will be permitted (see, e.g., 

25 U.S.C. §§ 2710 (d) and 2719), and injunctive enforcement by States and Tribes 

where Indian Tribes violate the Tribal-State compacts entered into to permit lawful

Indian Class III gaming – only to permit a Tribe to avoid all of IGRA's regulatory 

intent and requirements by simply opening an illegal casino a hundred miles away 

from its Indian reservation.

ent 

 

ly 

on 

. Department of 

Justice, eve

 

 

nion 

                                          

22  If Bay Mills' argument is validated, it will effective

give Bay Mills – or any tribe – a green light to open a casino anywhere, even 

indisputably non-Indian lands, and barring action by the U.S

ry federal court will be powerless to enjoin it.23 

b. The Court has jurisdiction under federal common law 

Federal courts can exercise jurisdiction under 28 U.S.C § 1331 when a cause

of action arises under the "laws" of the "United States."  Id.  This includes federal

common law as well as federal statutes such as IGRA.  National Farmers U

 
22 The Kansas Court stated: "We are loathe to conclude that in enacting IGRA, 
Congress intended a State to have no say whatsoever in the largely dispositive 
question for Indian gaming purposes of whether a tract of land inside the State's 
borders constitutes 'Indian lands,' within the meaning of IGRA."  Kansas at 249 
F.3d 1223.  While this statement was made in the context of determining standing 
for the State of Kansas, it is applicable here where the same question has arisen 
under IGRA – can a state challenge a tribe's casino operation conducted outside 
Indian lands in federal court?  

14 
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Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 850 (1985).  In National 

Farmers, a tribal court had entered a judgment against a non-tribal school.  The 

school sought an injunction from the federal court which was granted by the trial 

court, and reversed by the Court of Appeals which held that the federal court did 

not ha

 

.)  

r federal court decisions comprise the body of federal Indian 

comm

-

Nation

.  

It will file such a motion adding a cause of action under federal common law that 

                                                                                                                                       

ve jurisdiction of the action. 

The Supreme Court disagreed.  It noted that federal courts were frequently

called upon to determine issues concerning a tribe's authority. (Id at 851-852

These and othe

on law. 

A similar issue arises in the case at hand.  Can a tribe open a casino on non

Indian lands with no concern as to whether a state can seek an injunction from a 

federal court to curtail the unlawful exercise of tribal authority within the state's 

sovereign territory?  This is very similar to the question addressed by the Court in 

al Farmers concerning the authority of the tribal court over non-Indians. 24   

The State believes, based on the cases discussed above, that there is a federal 

common law claim based on Bay Mills' operation of a casino on non-Indian lands.  

The State has until July 15, 2011 to bring a motion seeking to amend its complaint

 
23 The Department of Justice was informed by the NIGC that Bay Mills' casino was 
not in Indian lands, but it has failed to bring any kind of action to address the 
illegal gaming. 

15 

24 See also, Cardin v. De La Cruz, 671 F.2d 363, 365 (9th Cir. 1982). 
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asserts that the Tribe has exceeded its authority to open such a casino. This would 

be an additional basis for federal court jurisdiction. 

c. Bay Mills waived sovereign immunity for actions 
brought in respect of unlawful gaming on lands 
outside its reservation 

In addition to the waiver of sovereign immunity found in IGRA that is 

discussed above, Bay Mills has expressly waived its immunity, at least in the 

limited circumstance where an action arises in respect to lands falling outside the 

exterior boundaries of its Reservation.  This waiver is included in the gaming 

ordinance Bay Mills adopted for the regulation of its gaming enterprises.  Which 

was approved by NIGC as required by IGRA (25 U.S.C. § 2710 (d)(1)(A)).   

Section 4 of this ordinance creates a separate Tribal Gaming Commission.   

The Commission is delegated extensive authority25 over the operation of tribal 

gaming enterprises, including the authority "to sue or be sued in courts of 

competent jurisdiction within the United States and Canada..." (Ex. A, Section 

4.18(Y)).  This authority is "subject to the provisions of this Ordinance and other 

tribal laws relating to sovereign immunity."  Id.  The waiver of sovereign 

immunity in the gaming ordinance does reference the "sue and be sued" provision, 

noting: 

                                           

16 

25 As set forth in Section 4.18(A-KK), and in other sections of the gaming 
ordinance.  Ex. A. 
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Neither the power to sue and be sued provided in Subsection 
4.18(Z),26 nor any express waiver of sovereign immunity by 
resolution of the Tribal Commission shall be deemed . . . a consent
suit in respect of any land within the exterior boundaries of the 
Rese

 to 

rvation . . ."  

                                          

For the "sue and be sued" provision to have any meaning, it must 

contemplate that the Commission will be subject to suit in federal court for some 

purposes.  Similar provisions have been interpreted to act as a waiver of sovereign 

immunity.27  It appears that this is still an undecided issue in this Court.28  

However, there is no reason to distinguish the situation where a tribe adopts a "sue 

and be sued" ordinance from the adoption of such a provision by the federal 

government.  In Dolan v. United States Postal Serv.,29 the Supreme Court held that 

the federal government had waived its immunity from suit when it enacted the 

Postal Reorganization Act30 which included a "sue and be sued" clause.  It is well 

established that the federal government does not waive its immunity except by a 

clear and express waiver, just as in the case of Indian tribes.31  If a "sue and be 

sued" clause in a federal statute can operate as a waiver for the Postal Service, 

 
26 This probably should refer to Subsection 4.18(Y). 
27 Memphis Biofuels, LLC v. Chickasaw Nation Indus., Inc., 585 F.3d 917, 921 (6th 
Cir. 2009) ("Some courts have held that a broad sue-and-be-sued clause does waive 
tribal-sovereign immunity. See Validity and Construction of Indian Reorganization 
Act, 28 A.L.R. Fed. 2d 563 at § 27 (citing cases). . .") 
28 Id. at 922 ("Thus, even if we were to conclude that a broad sue-and-be-sued 
clause waives tribal-sovereign immunity, this clause is insufficient to do the job.") 
29 Dolan v. United States Postal Serv., 546 U.S. 481, 484 (2006). 
30 39 U.S.C. § 401 (1). 

17 

31 United States v. Nordic Vill. Inc., 503 U.S. 30, 33 (1992)  
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there is no good reason that it should not operate as a waiver of a tribe's sovereign 

immunity. 

This is especially true where the waiver can be narrowly applied.  The State 

acknowledges that Bay Mills' gaming ordinance requires an express waiver of 

sovereign immunity before the Tribe or the Commission can be sued, and that such 

waivers are very narrow, but the "sue and be sued" provision is express and it is 

very narrow – it cannot pertain to land within the exterior boundaries of the 

Reservation.  These restrictions make sense as the Tribe did not want to subject its 

land in Indian country and its assets on that land to suit in any court. 

As indicated above, the State will be filing a motion to amend its Complaint.  

It will add the Tribal Gaming Commission as a defendant in the Amended 

Complaint, and will plead the waiver of sovereign immunity from the Tribal 

Gaming Ordinance.  This will provide an additional source of jurisdiction for the 

federal court. 

2. The trial court did not abuse its discretion when it 
determined that it was unlikely that Bay Mills could 
establish that its casino was on Indian lands 

With regard to Bay Mills' assertion that the lower court incorrectly 

determined that the lands in question were not properly purchased with funds 

obtained by Bay Mills under the Michigan Indian Land Claims Settlement Act of 

18 

Case: 11-1413   Document: 006110987765   Filed: 06/16/2011   Page: 22



1997,32 Bay Mills' arguments likewise fail to meet the abuse of discretion standard 

that will apply to these assertions in its appeal.  The lower court reasonably 

determined that the lands in question did not "consolidate and enhance" Bay Mills' 

landholdings as required by § 107 of the MILCSA.  It was also reasonable to reject 

Bay Mills' assertion that the MILCSA automatically converted lands purchased 

with its funds into "restricted fee" lands, particularly where Bay Mills admitted on 

the record that it had taken a contrary position concerning the meaning of § 107 in 

2002 when it claimed, not that land bought with MILCSA funds was automatically 

restricted fee lands, but that Interior had a mandatory obligation to take land 

purchased with such funds into trust for the benefit of the Tribe.  (See letter from 

Interior, Dkt. # 4-10). 

Bay Mills cannot show that it is likely to succeed on the merits of its appeal.  

Bay Mills' motion for a stay should be denied. 

III. LTBB, the State and the Public will be harmed if this Court grants a 
stay. 

The lower court found that LTBB will suffer irreparable harm if the illegal 

Vanderbilt casino is allowed to continue in operation.   In weighing the "harm to 

others factor," this Court should now consider the harm to the State and the public 

as well.  The Vanderbilt casino is clearly illegal, and was operated contrary to 

IGRA, other applicable federal law, State law, and the BMIC Compact.  LTBB 

                                           
32 Michigan Indian Land Claims Settlement Act of 1997, P.L. 105-143 
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presented compelling evidence to the trial court (Dkt. ## 4 and 27) of the harm it 

will suffer if a stay is entered, including a loss of revenues and goodwill arising 

from the unlawful competition from the Vanderbilt casino.  

Likewise, the State has compacts with tribes other than Bay Mills that 

require that economic incentive payments be made to the State based on revenues 

generated by tribal casinos, including such an agreement with LTBB. To the extent 

the Vanderbilt casino draws casino customers from these other tribal casinos, the 

State will lose money.  As with all of the other factors, this weighs in favor of 

denying Bay Mills' request for a stay. 

IV. The public interest factor weighs heavily in favor denying a stay. 

In addition to the State's loss of money should the illegal Vanderbilt casino 

be permitted to resume operations, granting a stay would permit Bay Mills to 

resume operations of a tribal casino that is not authorized by IGRA and violates 

State and federal anti-gambling laws.  (See State Complaint (Dkt #1), Counts I and 

II.)  These State laws also make it illegal for anyone to patronize an unlawful 

casino.  It is certainly not in the public interest to allow the operation of a casino 

that would essentially entice the public to violate the law and effectively create a 

public nuisance.   

                                                                                                                                        
("MILCSA"). 

20 
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CONCLUSION 

The State respectfully asks that the motion for stay pending appeal be 

denied. 

Respectfully submitted, 
 
Bill Schuette 
Attorney General 
 
John J. Bursch 
Solicitor General 
Co-Counsel of Record 
 
/s/ Louis B. Reinwasser 
Assistant Attorney General 
Co-Counsel of Record 
Attorneys for Plaintiff-Appellees 
Environment, Natural Resources, 
   and Agriculture Division 
6th Floor, Williams Building 
525 West Ottawa Street 
P.O. Box 30755 
Lansing, MI  48909 

 
Dated:  June 16, 2011 
[Tracer line] 
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