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ATTORNEY GENERAL 

 
IN U.S. DISTRICT COURT FOR THE 

WESTERN DISTRICT OF OKLAHOMA 
) 

LESLIE WANDRIE-HARJO,  et al.,  )   
   )     TRIBES’ SPECIAL APPEARANCE 

  Plaintiffs,    )     MEMORANDUM IN SUPPORT OF 
       )               MOTION TO DISMISS  
v.        )       
       )  
JANICE PRAIRIE CHIEF-BOSWELL, )      Case No.: 5:11-cv-00171-F  
et al.,      ) 
       )         Judge Stephen P. Friot 
  Defendants.    ) 
       ) 
 

 

In support of the Tribes’ Special Appearance Motion to Dismiss, the Tribes submit  

as follows: 

STATEMENT OF THE CASE 

Plaintiffs’ claims involve a purely intratribal dispute purportedly brought in the 

name of the Tribes.  However, Plaintiffs Wandrie-Harjo and Oliver lack authority to 

bring an action in the name of the Tribes who is the real party in interest.  According to 
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Cheyenne and Arapaho law, only the Attorney General can initiate a suit in the name of 

the Tribes.   

Additionally, Plaintiffs lack authority to maintain suit on those persons and entities 

named in First Amended Verified Complaint and Application for Temporary Restraining 

Order and Preliminary Injunction as those persons are simply not parties to this action. 

ARGUMENT 

I. Plaintiffs Lack Authority to Bring An Action in the Name of the Tribes and the 
Persons and Entities Named in the Complaint  
 

“[T]he person or persons who prosecute the claim on behalf of the complaining 

party must have authority to represent the party.”  Golden Hill Paugussett Tribe of 

Indians v. Town of Southbury, et al., 231 Conn. 563, 571-72, 651 A.2d 1246 (Conn. 

1994)(citing Oris v. Senatore, 230 Conn. 459, 470, 645 A.2d 986 (1994); State v. 

Nardini, 187 Conn. 109, 112-16, 445 A.2d 304 (1982); Barrett v. Southern Conn. Gas 

Co., 172 Conn. 362, 370, 374 A.2d 1051 (1977)).  “When an appellant seeks to pursue an 

appeal on behalf of a tribe or a tribal entity, the appellant must demonstrate that it has 

authority under tribal law to bring the appeal.”  McKay v. Pac. Reg’l Dir., BIA, 40 IBIA 

26, 30 (2004)(citing Yeahquo v. S. Plains Reg’l Dir., 36 IBIA 11, 12 (2001)(appellants 

produced no evidence that the tribe had authorized them to bring the appeal on the tribe’s 

behalf); Shoshone-Bannock Tribal Tax Comm’n v. Acting Portland Area Dir., 30 IBIA 

185, 186 (1997)(tribal tax commission not authorized by tribal law to appeal BIA 

approval of tribal ordinance).  “[The] party whose authority is challenged has the burden 

of convincing the court that the authority exists.”  Golden Hill Paugussett Tribe at 572. 
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 Furthermore, the Cheyenne and Arapaho Constitution (“Chey. & Arap. Const.”), 

Art. VII § 1 authorizes the Cheyenne and Arapaho people to choose their Governor.  The 

Chey. & Arap. Const., Art. VII, § 1 provides the Governor’s term is four (4) years or 

until a successor has been sworn into office.  The Chey. & Arap. Const., Art. VII, §§ 6(b) 

and 2 set forth the only methods by which a Governor may be removed: (1) recall upon 

valid petition; and (2) impeachment by unanimous vote and only upon a finding of good 

cause.  The Tribes’ Governor “remains Governor of the Cheyenne and Arapaho Tribes 

until his lawful term ends, he resigns from office, or he is validly removed according to 

constitutional processes.”  Flyingman v. Election Commission, SC-07-13 at 13 (Chey. & 

Arap. S. Ct. Sept. 24, 2007), attached hereto as Exhibit 1.  The Constitution does not 

authorize one branch of government to remove or “suspend” the head of another branch 

of government.   

In November 2009, Governor Prairie Chief-Boswell was duly elected as Governor 

of Tribes.  She has not been removed by recall vote upon valid petition; she has not 

validly been impeached by unanimous vote of the Legislature; her term as Governor has 

not expired; she has not resigned; and she not been validly removed from office 

according to the constitutional processes.  See Affidavit of Governor Janice Prairie Chief-

Boswell attached hereto as Exhibit 2, and the Cheyenne and Arapaho Summary of 

Relevant Events discussed infra.  After her term began, she appointed Charles B. Morris 

to serve as the Attorney General.  See Exhibit 2. 

Only the Tribe’s Attorney General may represent and file an action on behalf of 

the Tribes.  It is firmly rooted Tribal law that “legal representation of the Tribes … 
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(whether prosecutorially or otherwise) is one of the Executive Branch’s core functions.”  

Flyingman v. First Legislature, SC-2007-0002 at 14 (Chey. & Arap. S. Ct. Dec. 30, 

2009), attached hereto as Exhibit 3.  Tribal law also provides that the Attorney General 

may “represent not only the Tribes as a whole (and when constitutionally necessary for 

purposes of execution, Executive Branch officials as plaintiffs) in any litigation, but also 

any Executive Branch official against whom an ‘official capacity’ lawsuit (in form or 

fact) is brought under Article X, Section 3.”  Id. at 15.   

Here, Plaintiffs have not demonstrated that they possess authority to represent the 

Tribes in this action because they wholly lack such authority.  Such authority does not 

exist in Cheyenne and Arapaho law, they have produced no evidence that the Tribes 

authorized them to bring the appeal, and they have not met their burden of convincing the 

Court that the authority exists.  Similarly, Plaintiffs do not have authority in Cheyenne 

and Arapaho law to bring suit in the name of the individuals and entities referenced in the 

First Amended Verified Complaint and Application for Temporary Restraining Order and 

Preliminary Injunction.   

Plaintiffs argued in their Complaint, “[t]he Tribes have waived their sovereign 

immunity for the limited purpose of this action by initiating this suit,” and that “Ms. 

Boswell was suspended of her official duties and has been removed.”  Complaint at ¶¶ 

226, 228.  However, Plaintiffs have only told their side of events, without regard to a full 

recitation of the facts.  A full recitation of the facts is attached hereto as Exhibit 4.  The 

briefest summary in this regard is that Governor Janice Prairie Chief-Boswell is still the 

Governor of the Tribes, has not been removed by constitutionally-prescribed method, the 
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district court judge who purports to have removed her lacked authority therefor, and the 

Cheyenne and Arapaho Tribes’ Supreme Court is sorting this whole intra-tribal dispute 

out.   

II. Plaintiffs Lack Authority to Bring This Action as They Are Not the Real 
Parties in Interest. 

 
Fed. Rule of Civ. P. 17(a) provides that “[a]n action must be prosecuted in the 

name of the real party in interest.”  This Rule also provides that “[t]he court may not 

dismiss an action for failure to prosecute in the name of the real party in interest until, 

after an objection, a reasonable time has been allowed for the real party in interest to 

ratify, join, or be substituted into the action.  After ratification, joinder, or substitution, 

the action proceeds as if it had been originally commenced by the real party in interest.” 

  That protection against dismissal “is designed to avoid forfeiture and injustice 

when an understandable mistake has been made in selecting the party in whose name the 

action should be brought.”  Gardner v. State Farm Fire and Cas. Co., 544 F.3d 553 (3rd 

Cir. 2008)(citing 6A Charles Alan Wright, Arthur R. Miller, & Mary Kay Kane, Federal 

Practice & Procedure, § 1555 (2d ed. 2008).  Thus, it should be applied “only to cases in 

which substitution of the real party in interest is necessary to avoid injustice.”  Id.  See 

also, Wilson v. Tucker, 2011 WL 43089 (N.D. Okla. 2011) (citing 6A Charles Alan 

Wright, Arthur R. Miller, & Mary Kay Kane, Federal Practice & Procedure, § 1555 (2d 

ed. 2008).  

As Attorney General for the Tribes and pursuant to Cheyenne and Arapaho Law 

and Fed. R. Civ. P. 17, undersigned holds the capacity to sue on behalf of the Tribes, as 
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the Tribes are the real party in interest.  Pursuant to Fed. R. Civ. P. 17(a), the Tribes must 

be given a reasonable time to ratify, join, or be substituted into the action on behalf of the 

Tribes.  This protection against dismissal is to be applied “only to cases in which 

substitution of the real party in interest is necessary to avoid injustice.”  Wilson v. Tucker, 

2011 WL 43089 (N.D. Okla. 2011) (citing 6A Charles Alan Wright, Arthur R. Miller, & 

Mary Kay Kane, Federal Practice & Procedure, § 1555 (2d ed. 2008).   

The Tribes, however, do not wish to ratify, join, or be substituted into this action, 

as the Tribes never agreed to initiate this suit nor want to perpetuate it now.  The Tribes 

wish to dismiss this action wrongfully brought on their behalf.     

III.   Plaintiffs Have Failed to Exhaust Their Remedies in Tribal Court. 
 

Before a federal court can entertain question whether Indian tribal court has power 

to exercise civil subject matter jurisdiction over civil disputes between Indians and non-

Indians that arise on Indian reservation, exhaustion of tribal court remedies is required.  

The existence and extent of tribal court's jurisdiction requires careful examination of 

tribal sovereignty, extent to which sovereignty has been altered, divested or diminished, 

as well as detailed study of relevant statutes, executive branch policy as embodied in 

treaties and elsewhere, and administrative or judicial decisions. National Farmers Union 

Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845 (1985). Congressional policy reflects a 

commitment of supporting Tribal self-government and self-determination.  National 

Farmers Union Ins., 471 U.S. at 856 (1985).  This policy favors a rule that will provide 

the forum whose jurisdiction is being challenged the first opportunity to evaluate the 

factual and legal basis for the challenge.  Id.  Therefore, Tribal Courts are afforded 
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opportunities to determine their own jurisdiction and no court should exercise jurisdiction 

until the parties have exhausted their Tribal remedies.  Kaul v. Wahquahboshkuk, 838 F. 

Supp. 515, 516 (D. Kan. 1993). 

This rule, known as the rule of "tribal exhaustion," encourages Tribal self-

government by requiring that non-Indian litigants pursue their claims before the Tribal 

Court.  Id.  Exhaustion of Tribal Court remedies also encourages Tribal Courts to explain 

to the parties the precise basis for accepting jurisdiction, and provides other courts with 

the benefit of their expertise in such matters in the event of further judicial review.  

National Farmers Ins., 471 U.S. at 856.  In Kaul, the determination of whether Tribal 

Courts have jurisdiction over a civil case was required to be made by the Tribal Court 

itself and the Court said Plaintiff "is not able to escape the exhaustion doctrine by sitting 

on her tribal remedies."  Kaul, 838 F. Supp. at 517.  The Court dismissed the plaintiff's 

claim for lack of subject matter jurisdiction, stating: "the better course is to dismiss the 

plaintiff's suit so that she can pursue her tribal remedies."  Id. at 518.   

The United States Supreme Court has “repeatedly recognized the federal 

government’s longstanding policy of encouraging tribal self-government.”  Iowa Mutual 

Ins. Co. v. LaPlante, 480 U.S. 9, 14 (1987).  The Court also recognizes that “Tribal courts 

play a vital role in tribal self-government, and the federal government has consistently 

encouraged their development.”  Id. at 14-15.  This federal policy “directs a federal court 

to stay its hand in order to give the tribal court a full opportunity to determine its own 

jurisdiction.”  Id. at 16.  The Tribal Court exhaustion requirement applies even in cases 

where Tribal Court jurisdiction is not clearly established by the complaint.  Instead, in 
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cases where even a “colorable question” of Tribal Court jurisdiction exists, principles of 

comity require that the federal court abstain and require the plaintiff to exhaust Tribal 

Court remedies.  Stock West Corp. v. Taylor, 964 F.2d 912, 920-21 (9th Cir. 1992); 

Drumm v. Brown, 716 A.2d 50 (Conn. 1998); Klammer v. Lower Sioux Convenience 

Store, 535 N.W. 2d 379 (Minn. App. 1995).  Exhaustion is mandatory when a case fits 

within the policy.  Duncan Energy Co. v. Three Affiliated Tribes, 27 F.3d 1294, 1300 (8th 

Cir. 1994); Burlington N. R. Co. v. Crow Tribal Council, 940 F.2d 1239, 1245 (9th Cir. 

1991). 

This Court should dismiss Plaintiffs’ claims of violations of Tribal law as those 

are matters that must be decided by the Cheyenne and Arapaho Tribes’ Courts, and as a 

matter of comity, federal courts may not exercise jurisdiction in an action against the 

Defendants until the plaintiff exhausts Tribal Court remedies.  Iowa Mutual Ins., 480 U.S. 

at 18; National Farmers Ins., 471 U.S. 845.  Furthermore, it is inappropriate to address 

the alleged violations of the Cheyenne-Arapaho Constitution and laws before giving the 

Tribal Court the opportunity to decide such issues, as the question depends upon 

interpretations of Tribal law.  Stock West, supra, 964 F.2d at 920 (9th Cir. 1992).  Accord 

Davis v. Mille Lacs Band of Chippewa Indians, 193 F.3d 990, 992 (8th Cir. 1999). 

CONCLUSION 
 

For the reasons cited herein, the Tribes respectfully request the Complaint be 

dismissed with prejudice.  
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Respectfully submitted this 19th day of April, 2011.   

      
     CHEYENNE AND ARAPAHO TRIBES 
 
     /s/ Kimberly M. Richey      
     Charles B. Morris 
     Kimberly M. Richey 
     P.O. Box 32 
     Concho, Oklahoma 73022 
     Telephone: (405) 397-9993  
     Facsimile: (405) 422-8220  
     Email:  chasbmorris@yahoo.com  
       krichey@c-a-tribes.org 
 
     ATTORNEY GENERAL  
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    CERTIFICATE OF SERVICE 

 On the 19th day of April, 2011, I electronically filed the foregoing TRIBES’ 
SPECIAL APPEARANCE MEMORANDUM IN SUPPORT OF MOTION TO 
DISMISS with the Clerk of the Court using the CM/ECF system which will send 
notification of such filing to all parties of record as follows:   
 

Jeremy D. Oliver, Esq. 
Law Office of Jeremy D. Oliver 
601 S. Johnson Lane 
Wynnewood, Oklahoma 73098 
Attorney for Plaintiffs 
 

Padraic I. McCoy, Esq. 
Tilden McCoy +  Dilweg, LLC 
2334 Broadway, Suite D 
Boulder, Colorado 80304 
Attorney for Plaintiffs 
 

Robert T. Luttrell, III, Esq. 
Joshua W. Solberg, Esq. 
McAfee & Taft 
211 N. Robinson Avenue 
10th Floor 
Oklahoma City, Oklahoma 73102 
Attorney for Defendant Arvest Bank 
 

Thomas W. Fredericks, Esq. 
Martha L. King, Esq. 
Thomasina Real Bird, Esq. 
Fredericks Peebles & Morgan LLP 
1900 Plaza Drive 
Louisville, Colorado 80027 
Attorneys for Defendants Governor  
Prairie Chief-Boswell and Treasurer 
Cornell Sankey 
 

Joe E. Edwards, Esq. 
Day Edwards Propester & Christensen 
PC 
210 W. Park Ave., Suite 2900 
Oklahoma City, Oklahoma 73102-5605 
Attorney for Defendant Bank of 
America and Chase Morgan 

O. Joseph Williams, Esq. 
Pitchlynn & Williams, PLLC 
P.O. Box 427 
124 East Main Street 
Norman, Oklahoma 73070 
Attorneys for Defendants Governor  
Prairie Chief-Boswell and Treasurer 
Cornell Sankey 
 

John M. Thompson, Esq. 
Crowe & Dunlevy, P.C. 
20 North Broadway, Suite 1800 
Oklahoma City, Oklahoma 73102-8273 
Attorney for First Bank and Trust 
Company 

 

  

 /s/   Kimberly M. Richey     
Kimberly M. Richey 
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