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STATEMENT OF JURISDICTION

The district court had jurisdiction under 28 U.S§CL331 (federal question
jurisdiction) and 28 U.S.C. § 1362 (jurisdictionem\actions brought by Indian
tribes arising under the Constitution, laws, oaties of the United States). The
plaintiffs’ request for declaratory relief was aotized by 28 U.S.C. 8§ 2201 and
2202. Judicial review in the district court washauized by the Administrative
Procedure Act, 5 U.S.C. 88 701-706, because tisedecision was a final agency
action made with authority delegated by the Senyeththe Interior and was not
subject to further administrative review.

The district court’s order of March 3, 2011, idraaf decision because it
granted summary judgment to defendants on all glaifrhis Court has jurisdiction
under 28 U.S.C. § 1291. The Community timely filesdhotice of appeal on

March 15, 2011 .SeeFed. R. App. P. 4(a)(1)(A).

Vi
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STATEMENT OF ISSUES

The Gila Bend Indian Reservation Lands ReplaceentP.L. 99-503, 100
Stat. 1798 (1986), authorizes the Secretary ofrttegior to take into trust for the
benefit of the Tohono O’odham Nation “any land whibe Tribe acquires
pursuant to” Section 6(c) of the Act. Section g{avides in relevant part: “The
Tribe is authorized to acquire by purchase prileates in an amount not to
exceed, in the aggregate, nine thousand eight bdraird eighty acres.”

The issues presented are:

1. Whether the district court erred by refusingoosider whether newly
discovered evidence showed that Interior’s decigiake land into trust violated
the Gila Bend Act, where the evidence revealsttietNation had intentionally
concealed its use of funds received under the@®putchase land in excess of the
statutory limit of 9,880 acres.

2. Whether the district court erred by holding thamninistrative
proceedings under the Gila Bend Act are subjeantonplied issue exhaustion
requirement when no statute or regulation estaddisiuch a requirement; Interior
has never asserted such a requirement even instinetccourt; the proceedings
wereex parte non-adversarial, and not publicly noticed; tipatties had no

procedural rights and could not obtain documente@nproceeding except through

Vil
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FOIA; and the agency has never advised the pantidee public of any such

requirement.

! To avoid duplication in briefing, the Communityrje the briefs of the
other appellants, except for arguments under thiafmnCommerce Clause and
Tenth Amendment.

viii
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STATEMENT OF THE CASE

This is an appeal from a decision of the DistricAdzona granting
summary judgment to defendants-appellees in aarattdienjoin the Department
of the Interior from taking into trust a parcellafd in metropolitan Phoenix
(“Parcel 2”) for the benefit of the Tohono O’odh&tation (the “Nation”). The
Nation intends to construct a $600 million Las \\eg#yle casino on the land.

ER 261.

The administrative decision reviewed by the distaurt is a July 23, 2010,
letter from the Assistant Secretary — Indian Ad the Nation’s Chairman,
approving the Nation’s request to have Parcel 2rtakto trust pursuant to the
Gila Bend Act. ER 25. On August 26, 2010, Intepablished notice of the
decision in the Federal Register “to comply with tequirement of 25 CFR part
151.12(b) that notice be given to the public of 8ezretary’s decision to acquire
land in trust,” so as “to afford interested parties opportunity to seek judicial
review of final administrative decisions to takadan trust for Indian tribes . . . .”
75 Fed. Reg. 52550-01, 52550 (Aug. 26, 2010).

In September 2010, the City of Glendale, the GileeRIndian Community
(the “Community”), individual residents of Glendasend individual members of
the Community filed complaints in the District ofizona seeking declaratory and

injunctive relief under the Administrative Procedukct, 5 U.S.C. 8§ 701-706, on
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the ground that the trust decision violated prawisiof the Gila Bend Indian
Reservation Lands Replacement Act, P.L. 99-503,3t@0 1798 (1986) (the “Gila
Bend Act” or “Act”). Following the parties’ stipated motion, the actions were
consolidated. The State of Arizona and membetsefrizona Legislature
intervened as plaintiffs, and the Nation interveasd defendant.

On November 2, 2010, the Community delivered teriot 105 pages of
newly discovered evidence showing that the Natitmist application had
deliberately concealed from Interior the use ob@knd Act funds in prior land
purchases exceeding 9,880 acres. The coveriettaded a request by the
Community that Interior seek a remand of the J8lyZD10 decision so it could
consider the evidence. In early November, allnitis filed amended complaints
in the district court adding allegations that thésv evidence required a remand to
Interior. The newly discovered evidence was attddio Plaintiffs’ Unified
Statement of Facts in support of their summary nuelgt motion as Exhibit 3(A).
ER 79.

On March 3, 2011, the district court entered amiopi and order granting
summary judgment to defendants, rulimger alia, that any argument based on the
newly discovered evidence was waived because oftpls failure to raise it
before issuance of the Parcel 2 decision. ERIe district court also denied as

moot defendants’ motion to strike the newly discedecvidence. ER 24. On
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March 15, 2011, plaintiffs filed a notice of appaald an emergency motion with
the district court requesting a temporary staybrder and an injunction. On
May 3, 2011, the district court granted the moiiopart and enjoined the United
States from taking the land into trust pending #ppeal subject to an appeal bond.
ER 135.
STATEMENT OF FACTS

1. In 1986 Congress enacted the Gila Bend Actspaese to repeated
flooding of the Nation’s reservation lands ten milgstream of Painted Rock
Dam? The Act gives the Nation the means to replac8®f®oded acres with
9,880 acres of other land. It provides that if Hagion assigns its flooded lands to
the United States, it will receive in return fuid$e used for the purchase of
replacement land and for other related purposé& Nation made such an
assignment shortly after enactment and receivedttitatory funds in return.

Section 6 of the Act restricts how the statutonydsi paid to the Nation are
to be used. As relevant here, Section 6(c) impasexcreage limitation on the
amount of land that may be purchased by the Naisomy statutory funds: “The
Tribe is authorized to acquire by purchase prilates in an amount not to
exceed, in the aggregate, nine thousand eight bdradrd eighty acres.” 100 Stat.

1799 (ER 145). Section 6(d) in turn provides thats “which the Tribe acquires

% The text of the Gila Bend Act is reproduced il falan Addendum to this
brief.
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pursuant to subsection (c)” may be placed inta ifukey meet certain additional
requirements — namely, that the land not be “oettie counties of Maricopa,
Pinal, and Pima, Arizona,” and that the land notvaiéhin the corporate limits of
any city or town.” 100 Stat. 1799-1800 (ER 145-4Bgcause land taken into
trust under Section 6(d) must be “acquire[d] punsti@ subsection (c),” Section
6(c) operates to cap not only the amount of laadl e Nation can purchase with
statutory funds, but also the amount of land thatlee taken into trust.

2. Since 1986, only one parcel has been takertmngd for the Nation
pursuant to Section 6(d) of the Gila Bend Act—a@®28-acre tract known as
“San Lucy Farms,” in 2004SeeParcel 2 Decision (ER 31). In addition, the
Nation submitted an application for a parcel kn@srthe “Painted Rock
property,” consisting of 3759.52 acrdsl. To date, no decision has been issued
on that application.

3. On January 20, 2009, the Nation took title t4.88 acres of land in a
county island inside the city of Glendale (the “@lale Parcel”). It acquired title
in fee simple from its own wholly owned corporatiétainier Resources, Inc.,
which it had used to purchase the property in 200us, the Nation had disguised
its ownership of the land for over five years. BB91. The Glendale Parcel

includes Parcel 2, which is 53.54 acres.
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On January 28, 2009, the Nation submitted a 56&-paglication to the
Office of Indian Gaming at the Bureau of Indian &f§ asking to have the
Glendale Parcel taken into trust as the site folaaned casino. It requested not
only trust acquisition of the land, but also andiam lands determination”—a
decision regarding whether the land qualifies fmm@g activities under the Indian
Gaming Regulatory Act (“IGRA”).See25 U.S.C. § 2719(a). The application
stated, “The Nation intends to use portions ofptagperty for gaming purposes”
pursuant to IGRA. AR 3591. The Nation eventuabyrowed its request to
include only Parcel 2, and withdrew its requestd@aming determination.

Because Interior designated the application aseaking a “mandatory”
acquisition, Interior’s process for considering &pplication did not include any
notice to the public and did not give third partesy procedural rights. The City
of Glendale and the Community nevertheless leaofi¢te application and
opposed it, by delivering correspondence to Intaaral by seeking meetings with
persons at Interior involved in consideration @ #pplication. This opposition
centered primarily on whether the land was eligiblegaming under IGRA, and
whether the parcel was “within the corporate lihdsGlendale within the
meaning of the Gila Bend Act.

On March 22, 2010, the Nation filed a mandamuadti the U.S. District

Court for the District of Columbia to compel Intarito take Parcel 2 into trust. On
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July 23, Interior sought to moot the mandamusditimn by issuing the Parcel 2
decision and attaching it to a status report filatth the court. The decision
concluded that the legal requirements for taking@&a into trust under the Gila
Bend Act had been satisfied. 75 Fed. Reg. 525562850 (Aug. 26, 2010).

Notwithstanding that conclusion, the Parcel 2 denisontained no analysis
of whether Parcel 2 was properly acquired pursteaBection 6(c) of the Gila
Bend Act or whether the tribe had already excedlde@creage limits imposed by
that provision. When it filed its request, the idatdisclosed only 6960.05 acres
of prior purchases using Gila Bend Act funds: 3860.53-acre “San Lucy
Farms,” taken into trust in 2004, and the “PairfReatk property,” consisting of
3759.52 acres disclosed in a still-pending appboat It therefore appeared that
the Nation had purchased fewer than 9,880 acrdés@®@iia Bend Act funds
(something the Nation still contends to this dagspmte the newly discovered
evidence to the contrary). As a result, the isfughether the Nation had acquired
by purchase lands in excess of the 9,880-acrenc8pdtion 6(c) did not appear to
be relevant and was never considered or addregsauytparticipant or by
Interior.

4. In September 2010, the City of Glendale, the @omty, and
individual members of the Community separatelydfigetions in the District of

Arizona challenging Interior’s trust decision. Taetions were consolidated, and
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the State of Arizona and members of the Arizonadlatyre intervened as
plaintiffs, and the Nation intervened as a defehd&tl plaintiffs sought
declaratory and injunctive relief under the Admirasve Procedure Act, 5 U.S.C.
88§ 701-706, arguing, among other things, that lotsrtrust decision violated the
Gila Bend Act®

5. Because thex parteprocess at Interior did not entitle outside partie
like the Community to the documents under constdergsuch as the Nation’s
application) or to information about the progresthe proceeding, the
Community sought those materials and informatiosdtdymitting multiple
requests pursuant to the Freedom of Informationddicing the pendency of the
application. The Community used the documentsyedan those requests as a
starting point for its own investigation of the &pation.

When Interior issued its decision in July 2010 twotrthe mandamus action,
the Community had not yet completed its investayatiBut, in the fall of 2010,
the investigation bore fruit. The Community disecaed evidence showing
irregularities in the series of transactions in20§ which the Nation purchased
the Painted Rock property. The evidence showeddrir@ugust and September

2002, the Nation purchased 12,966 acres of Pakbett Springs Ranch with

® Glendale and the State also brought constituticia@hs under the Tenth
Amendment and the Indian Commerce Clause, anckthgldtors asserted
constitutional and IGRA claims.
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funds from the Gila Bend Act, but had disguisedigs of those funds to make it
appear as though the funds were used only for dsnaller parcel. ER 82.

The largest portion of Painted Rock was obtaineal transaction for 10,366
acres, of which only 1,166 acres were reporteaterior as having been acquired
with Gila Bend Act funds. ER 84, 90-91. The Nat@mncealed the use of Gila
Bend Act funds for the other 9,200 acres by udsingaal-estate agent as a straw
man. ER 85, 90-91. Under instructions from théidia the real-estate agent
purchased the land himself, and then on the sasneald and conveyed the
property to the Nation (through tribally owned cmrgtions) in separate parcels.
Id. The prices assigned had no relation to the aett@iomic value of the parcels,
and were chosen for the express purpose of avoila§,880-acre limitation in
the Gila Bend Act. Of the 10,366 acres, 9,200 vesiegned an “arbitrary” value
of $9,200 taken from unspecified “corporate funds)tl the other 1,166 were
assigned the rest of the $1.95 million purchaseeptaken from Gila Bend Act
moneys).ld.

The most critical new evidence was depositionrestly from subsequent
litigation by the Nation against its real estatergtign the transactions, given by
John Chaston, the Chief Financial Officer of on¢hef Nation’s corporations that
transacted the second stage of the purchases &i-xoag Industries, Inc., or

“VDI”). He testified that the Nation had discusdsalv to avoid the Section 6(c)
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limitation and colluded with its real estate agendivide the property into
multiple parcels and assign them “arbitrary” valirethe ensuing transactions
between the agent and the Nation. When asked ewdllar per acre price was
negotiated for the 10,366 acres, he explained:

That is when the San Lucy District [of the Tohono
O’odham Nation] said, okay, in order to buy thisgerty,
we need to put this down. Agamgoing back to the Gila
Bend Indian Reservation Land Replacement Act, we
can only take so many acresWe used these dollars.
For the other property we have to use other dollard
so they [the San Lucy District, using Gila Bend Aatds]
were essentially going to pay for the entire pi&dal

and Kimblewick [the Nation’s wholly owned corporate
entities] were going to put in—and they arbitraglyose
a dollar an acre so that there was some compensatio
paid by VDI [out of corporate funds] so that if tB&A
came back later and said no, that was really aity
these [Gila Bend Act] dollars, no, there was [ofther
compensation paid for this property and it can’t be
included [against the acreage limit]. So it wag kisd of
arbitrary that VDI is going to pay this amount kg

bulk is really for the tribe because they want tratperty.

Q. Soitwas a little shuck-and-jive for the BIA?
[Objection]
A. | mean, if you want to call it that.

ER 101-102 (emphasis added). This depositiorkesygart of the newly
discovered evidence that the district court held waufficient to justify raising a

new legal issue.
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Chaston’s deposition testimony alerted the Commyuhat the Nation’s
Glendale Parcel was ineligible for trust acquisitizecause it was purchased in
excess of the cap in Section 6(c). It showedtti@iNation interpreted Section
6(c) as a limit on fee acquisitions and that it dadeptively avoided triggering the
limit by artificially structuring the transactiooif Painted Rock.

On November 2, 2010, the Community submitted adétt Interior advising
the agency of the new evidence and identifyingelgal issues raised by the
evidence. ER 80. The letter attached a stateofdatts and numerous exhibits
showing “that when the Nation purchased Parcel2008, it had already
exceeded the 9,880-acre limit on acquiring privanels pursuant to Section 6(c) of
the Gila Bend Act.”ld. The letter requested that the Assistant Secreitrgr
seek a voluntary remand of the case from the distaurt or stay any trust
acquisition until Interior had the opportunity tovestigate the Section 6(c) issue in
light of the new evidence and render a separatsidac ER 87. Thus, the
Community followed the procedure outlinedliands Council v. PowelB95 F.3d
1019, 1030 n.10 (9th Cir. 2005), by “seek[ing] tppglement the record in the
agency before seeking to expand the record bdfierdistrict court.” In addition
to bringing the new evidence to the attention ¢érior, the Community sought
and was granted leave to amend its complaint sndhse to allege a violation of

Section 6(c). Interior never responded to theltethstead, it moved in the district

10
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court to strike the new evidence on the groundithaas outside the
administrative record.

Following motions for summary judgment by all pastithe district court
entered an order on March 3, 2011, granting sumioaigment to defendants.
ER 1. The court declined to reach the merits ainpiffs’ claim that the Nation
had exceeded the acreage limit imposed by Sec({@mnféhding that plaintiffs had
waived that claim by failing to raise it beforednbr issued its decision. Although
the evidence showing that the Nation had excedueddreage limit was not
discovered until months after the administrativeceedings had concluded, the
court held that the Community was bound to asselegal interpretation of
Section 6(c) during those proceedings to presdm@eight to raise newly
discovered evidence later. ER 9-10. The couth&rheld that the Community’s
waiver also barred other plaintiffs from asseringection 6(c) claim, even though
they had not participated in proceedings beforeriot, which wereex parteand
not publicly noticed. ER 10. In light of that aasion, the court held that the
motion to strike the newly discovered evidence mast. ER 24. The effect of
the court’s waiver ruling on summary judgment wasxclude the newly
discovered evidence because it did not relatdegal issue previously raised

before the agency.
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Plaintiffs timely filed notices of appeal on Marth, 2011. ER 33-39.
Following an emergency motion by the plaintiffse ghistrict court entered an order
enjoining the United States from taking Parceltd tnust and enjoining the City of
Glendale from annexing Parcel 2 pending appeal 1ER

SUMMARY OF THE ARGUMENT

The district court incorrectly refused to reach mherits of plaintiffs’ claim
that Interior violated Section 6(c) of the Gila Blefsct by failing to calculate the
total acreage of lands “acquire[d] by purchaseth®/Nation. The court’s
conclusion that the plaintiffs waived that claimflaying to raise it before Interior
Is contradicted by binding precedent of the Supr@mert and of this Court. It
ignores newly discovered evidence showing thaatfency failed to consider a
relevant factor, and it misconstrues the recordthadature of the administrative
proceedings.

First, the district court incorrectly held, with sase authority, that newly
discovered evidence is irrelevant unless it relaieslegal argument already
raised. The correct standard is whether the eeglshows that the agency failed
to address a relevant factor in its analysis. Uilikgt standard, the evidence
should have been considered because it showshthagency conflated Section

6(d) and Section 6(c), and thus failed to addrdssther the Nation had already
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acquired by purchase in excess of 9,880 acres uine&sila Bend Act when it
purchased Parcel 2. For that reason, the evicarnm@orts a remand.

Second, even if the evidence had been availalilet€ommunity at the
time of Interior’s review, the district court’s war ruling would still be incorrect
in light of the informalex parte non-adversarial nature of the proceedings. No
statute or regulation places an issue-exhaustmunineEment on third parties
lobbying Interior during it®x parteconsideration of an application under the Gila
Bend Act. Supreme Court and Ninth Circuit precedeid that in the absence of
such statutory or regulatory authority, a court nmagly such a requirement only
if the agency proceedings are analogous to thedipruversarial processes of
litigation. Interior’s informal trust applicatigorocess bore none of the hallmarks
of such proceedings. The review process wasxgrarteproceeding that was not
publicly noticed, did not require the Nation todaan adversary, did not require
formal briefing, did not entitle participants taew the record contemporaneously,
and provided no mechanism for challenge or recengtibn other than APA
judicial review. Moreover, Interior never advisis@ Community that it would be
subject to an issue-exhaustion requirement. Nobthek other plaintiffs—most of
whom did not participate before Interior—receivg anch notice. Accordingly,
the district court’s decision to read an issue-eshan requirement into the

proceedings by implication is foreclosed by bindonrgcedent.
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The district court’s waiver determination is incmt as a matter of law.
Because the newly discovered evidence shows teatgancy failed to determine
whether the Nation had purchased lands in excetbe,880-acre cap in Section
6(c), the district court’s grant of summary judgrmsinould be reversed. The case
should be remanded to Interior for consideratiowloéther the Nation had

purchased more than 9,880 acres when it acquineiPa
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ARGUMENT

l. STANDARD OF REVIEW

“A grant of summary judgment is reviewed de nov@hudacoff v. Univ.
Med. Ctr. of S. Nevada— F.3d —, 2011 WL 2276774, at *3 (9th Cir. June 9
2011). “Viewing the evidence in the light mostdaable to the nonmoving party,
[the Court] must determine whether there are amyige issues of material fact
and whether the district court correctly applied televant substantive lawld.
A district court’s determination that a claim haseh waived is a legal conclusion
that is reviewed de novdsee Kode v. Carlsgp96 F.3d 608, 611 (9th Cir. 2010).
A district court’s decision whether to considerraxtecord evidence on APA
review is reviewed for abuse of discretidbw. Ctr. for Biological Diversity v.
U.S. Forest Sery100 F.3d 1443, 1447 (9th Cir. 1996). Likewise,agency’'s
failure to reconsider an administrative decisiod esopen the record for newly
discovered evidence is reviewable for abuse oféigm. Nance v. E.P.A645
F.2d 701, 717 (9th Cir. 1981).
. THE DISTRICT COURT ERRED IN REFUSING TO ADDRESS

EVIDENCE SHOWING THAT THE AGENCY FAILED TO
CONSIDER A RELEVANT STATUTORY FACTOR

A. The District Court Applied the Wrong Standard When It
Excluded Extra-Record Evidence from Consideration bthe
Section 6(c) Issue

The district court granted summary judgment torioteand the Nation

while failing to consider newly discovered, extegcord evidence. It justified that
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failure by reasoning that the evidence relatechtargument that was not raised
before the agency. Its decision was incorrectrastéer of law, because it failed
to apply the controlling standard regarding exeeerd evidence.

The test for the consideration of extra-record enak is not whether it
relates to a legal argument previously raised leetfoe agency. Rather, under the
extra-record evidence exception relevant here asdrted below, a “reviewing
court should go outside [the] administrative redardonsider evidence relevant to
the substantive merits of the agency action ‘ferlimited purposes of ascertaining
whether the agency considered all the relevanofaar fully explicated its course
of conduct or grounds for decision.Public Power Council v. Johnsp674 F.2d
791, 794 (9th Cir. 1982) (emphasis added) (quosarco, Inc. v. E.P.AG16
F.2d 1153, 1160 (9th Cir. 1980)). “The court mapsider . . . substantive
evidence going to the merits of the agency’s actrtbere such evidence is
necessary as background to determine the suffigiehthe agency’s
consideration.”Love v. Thomas$858 F.2d 1347, 1356 (9th Cir. 1988)). Extra-
record materials are especially appropriate foicjaticonsideration when they
address issues that the agency should have bed tailaddressSw. Ctr. for
Biological Diversity 100 F.3d at 1451 (citingriends of the Earth v. Hint800
F.2d 822, 829 (9th Cir. 19865¢ee alsdouth Yuba River Citizens League v. Nat'l

Marine Fisheries Sery723 F. Supp. 2d 1247, 1274 (E.D. Cal. 2010).
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This standard stems from the bedrock principle digagincy decision-making
must include consideration of all factual and legatters relevant to the question
at issue.See Florida Power & Light Co. v. Loripd70 U.S. 729, 744 (1985) (“[]f
the agency has not considered all relevant factorshe proper course, except in
rare circumstances, is to remand to the agencgdditional investigation or
explanation.”);accordMotor Vehicle Mfrs. Ass’n, Inc. v. State Farm Mato.

Ins. Co, 463 U.S. 29, 43 (1983). Contrary to these aitiber the district court
made no determination regarding whether the newlyodered evidence showed
that a relevant factor had been missed.

That the district court applied the wrong standahen it required that
newly discovered evidence relate to a previoussedhlegal argument, is evident
as well from more general legal principles govegniewly discovered evidence—
principles that apply to the final judgments of dewas well as the final actions of
administrative agencies. Even after a court hadered a final judgment, newly
discovered evidence is a proper basis not onlydopening the record under Rule
60(b)(2) but also for amending the complaint to edtrely new legal theories.
“[O]nce judgment has been entered in a case, amtdiamend the complaint can
.. . be entertained if the judgment is first rezg under a motion brought under
Rule 59 or 60.”Lindauer v. Roger91 F.3d 1355, 1357 (9th Cir. 1996). And the

Supreme Court has held that agency actions onytireglew under the APA are

17



Case: 11-15639 07/15/2011 Page: 27 of 49 |ID: 7822406 DktEntry: 35

no more impervious to newly discovered evidence tha final judgment of an
Article Il court. See I.N.S. v. Abudut85 U.S. 94, 107 (1988) (applying an abuse
of discretion standard to a motion to reopen adstriaive deportation

proceedings, citing use of that standard in resngwtimotions for new trials on the
basis of newly discovered evidence”). Therefdne,dourt was manifestly
incorrect to require that newly discovered evideratate to a previously raised
legal argument.

The district court’s rule would have the effectreduiring petitioners in the
Community’s position to burden agencies with irvalet statutory arguments even
when, as here, the only evidence available dumygney proceedings indicated
that the statute would be satisfied unadeyinterpretation. The adoption of the
district court’s reasoning would establish an unpdented, impractical, and
highly inefficient rule in which petitioners mustitslen agencies with a full
complement of purely hypothetical legal argumemisda on the possibility that
they might later uncover evidence relevant to ttaygements.

Because the district court categorically refusedaiosider the extra-record
evidence without deciding whether it demonstratgd@in the agency’s analysis
of relevant factors, and because, as shown ingkepart, that failure was not

harmless, its decision must be reversed.
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B. The Newly Discovered Evidence Shows that the Agenéiiled to
Consider a Required Statutory Factor in its Decisia

Evidence that the Nation interpreted Section 6¢d)rmaiting not only trust
acquisitions but also fee acquisitions, and thdedeptively manipulated its
transactions to skirt this limit, shows unequivbcéhat the Parcel 2 decision failed
to consider a relevant statutory factor—the totaéage purchased by the Nation
pursuant to Section 6(c).

The district court held that whether Section 6(ghits the total number of
acres the Tohono O’odham Nation can purchase®legal question” and that the
newly discovered evidence is not necessary to arbaelegal question. ER 9.
This reasoning incorrectly assumes that the nevemadd do not shed any light on
the correct legal interpretation of Section 6(¢et those materials include prior
sworn statements of the Nation’s agents regardmvgthe Nation itself interpreted
Section 6(c) and what it did to disguise its vimatof the section thus interpreted.
They show that Interior’s interpretation of Sectkic) is contrary not only to its
plain language, but also to the Nation’s own intetation. The court was required
to take that prior interpretation into accounteriewing arguments by Interior and
the Nation regarding the correct interpretatiosettion 6(c).

Consideration of this evidence was required allntioee because the Parcel
2 decision and the administrative record as a wlaale any analysis of Section

6(c) of the Gila Bend Act. In considering whetlkgrdence shows that a relevant
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factor has been missed, this Court has asked wihtsinextra-record documents
“address issues not already there™ in the adntiats/e record.Sw. Ctr. for
Biological Diversity 100 F.3d at 1451 (quotirfgriends of the Earth800 F.2d at
829). The documents at issue here plainly do addae issue that does not appear
in the administrative record—yet the district ccuetd that this was reason to
ignorethe new evidence rather than consider it. “It witen be impossible . . . for
the court to determine whether the agency tookantwsideration all relevant
factors unless it looks outside the record to aeitee what matters the agency
should have considered but did noA%arco, Inc. v. EPA616 F.2d 1153, 1160

(9th Cir. 1980).

Purchase of lands pursuant to Section 6(c) is @éineagent for trust
acquisition under Section 6(d). Section 6(c) istbyerms a ceiling on the number
of acres that may bgurchasedusing Gila Bend Act funds: “The Tribe is
authorized tacquire by purchasprivate lands in an amount not to exceed, in the
aggregate, nine thousand eight hundred and eighey 4 100 Stat. 1799 (ER
145) (emphasis added). The congressional findm@ection 2 of the Act explain
that the authority to purchase private lands weesnoted as an alternative to the
original legislative proposal, which would have plyntransferred 9,880 acres of
federal public lands to the Nation. Because thHaiplands within a 100-mile

radius of the Nation’s reservation were found tahsuitable for economic
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development absent “substantial Federal outlaystigfess instead opted to
“facilitate replacement of reservation lands” byigg the Nation funds to
purchase land on the private market. 100 Sta© {FR 144). Thus, the Act was
intended to effect an acre-for-acre replacemetite@®,880 acres of flooded tribal
lands, not give the Nation a windfall opportunibyrtearly double that acreage.
light of that manifest legislative purpose, thedevice that the Nation had
exceeded the acreage ceiling before purchasinglPars critical to the
assessment of whether Parcel 2 was properly “aggiliipursuant to subsection
(c).” The Nation implicitly acknowledged as mudindugh its efforts to conceal
its prior land purchases.

Interior’'s decision to take Parcel 2 into trust dodes that “the legal
requirements under the Gila Bend Act for acquifagcel 2 in trust have been
satisfied” (ER 32), but it is completely silenttaghe acreage limitation under
Section 6(c) of the Gila Bend Act. Interior didtrmldress Section 6(c) at all in the
Parcel 2 decision, and it has never determinetbtiaéacreage of lands
“acquire[d] by purchase” by the Nation under Settdc). Its Answer to the
Amended Complaint all but admits this. The Uni&tdtes “lacks sufficient
knowledge or information” (Answer § 41) to respdodhe allegation that “the
Nation acquired multiple parcels of land totalinggep16,000 acres using funds

provided by the Act.”
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Interior has never investigated the matter and rigmply has never even
requested information from the NatioBeeAnswer 1 43, 45, 46, 48, 49. The
administrative record contains no mention of anystderation of the issue by
Interior. Interior’s failure to address Sectior) acreage cap is a gaping hole in
the Parcel 2 decision, and requires that the aeclse set aside because it failed to
consider a relevant factor.

In these circumstances, a remand is required $drfesior can determine
whether the Nation had previously purchased mae €880 acres under Section
6(c) when it acquired Parcel 2. “When an agenimgsiiry is inadequate, [courts]
generally ‘remand the matter to the agency foenrconsideration.Ctr. for
Biological Diversity 450 F.3d at 943 (quotingysarco, Inc. 616 F.2d at 1160).
Such a remand is called for here.

Had Interior properly considered all the “relevéattors” as required by the
APA, it would have discovered that the Nation’sghase of Parcel 2 was not in
compliance with the Gila Bend Act, as demonstragthe newly discovered
evidence (Exhibit 3(A) to Plaintiffs’ Unified Stateent of Facts in support of their
summary judgment motion) (ER 79). That Interialef@to do so and to explain
its actions reveals that its evaluation of the scéquirements was less than
complete. Thus, because Exhibit 3(A) “show][s] {aiierior] overlooked factors

relevant to” the trust decision, the district ciaidecision should be reversed and
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the case remanded to Interior to remedy the la@dnanalysis of the total acres
acquired in fee pursuant to Section 6(lt)land Empire Public Lands Council v.
U.S. Forest Sery88 F.3d 754, 760 n.5 (9th Cir. 1996).

C. Because the Newly Discovered Evidence Shows thaetNation

Deceptively Shielded Its Conduct from Review Duringhe Agency
Proceeding, Remand Is Required

The newly discovered evidence should also have beesidered under this
Court’s cases allowing re-opening of administrapveceedings to address new
allegations of fraud on the proceeding.Diaria Mining & Engineering Corp. v.
Morton, 608 F.2d 1255 (9th Cir. 1979), the district cchatl denied leave to
amend a complaint to raise a new challenge to &A l@ecision, even though the
challenge was based on evidence of fraud discoatedcompletion of the
administrative proceeding. This Court reverseddlihg that the district court was
required to rule on the merits of the motion to achbecause otherwise “the party
seeking review [would be] left without any forunm’ which to raise the new
evidence.ld. at 1259.

The same situation is presented here. The diswiatt incorrectly refused
to consider the newly discovered evidence of theoNa& deceptive manipulation
of its land purchases, which successfully shieltied\ation’s conduct from
scrutiny by the agency. The ruling would entirégprive plaintiffs of the

opportunity to obtain review of that evidence. Ahd evidence goes to the heart
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of Interior’s authority to take Parcel 2 into trugts inDoria, “the importance of
preventing the prejudice to [appellants] and sirtylaituated parties which arises
out of circumstances such as those before us agiteeiny countervailing interests
which administrative agencies and other partiecwhppear before them may
have in the finality of agency decisiondd.

Doria was followed inHome Products International, Inc. v. United States
633 F.3d 1369 (Fed. Cir. 2011), where the coud k@t cases granting voluntary
remand to agencies are equally applicable to amdmeotion brought by a private
litigant: “[W]e see no reason why parties otherthhe administrative agency
cannot also request reopening or a remand forahsideration of new and
material evidence.ld. at 1378. That conclusion followed from the “well
established” rule that an agency’s refusal to raapease on the basis of new
evidence or changed circumstances is reviewabéppral for abuse of discretion.
Id. (citing Interstate Commerce Comm’n v. Bhd. of Locomoti\ggr§n482 U.S.
270, 284 (1987)). The court reasoned that bedheselaintiff could have
petitioned the agency to reopen proceedings amdgbek review if the petition
were denied, the trial court’s refusal to consithernewly discovered evidence
was likewise subject to review on appeAtcord Home Prods. Int'l, Inc. v. United
States2011 WL 2490997, *1 (Fed. Cir. June 22, 2011)isThasoning applies

with even greater force here, because the Commdidltyring the newly
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discovered evidence to the attention of Interiat eequested a remand, but the
agencynever respondednd instead moved to strike the evidence fromdase.
[ll.  INTERIOR’'S INFORMAL EX PARTE PROCEDURE TO REVIEW

THE NATION’S APPLICATION WAS NOT DESIGNED TO
REQUIRE EXHAUSTION AND DOES NOT SUPPORT WAIVER

Even if the evidence concerning the Nation’s plamd purchases had been
available to the Community at the time of the adstirative proceedings, the
district court’s ruling would fail for the indepeait reason that it misapplies
binding precedent governing waiver. Interior if$els set up a process where the
only full opportunity to challenge the agency’s demn isafterthe decision is
rendered, through judicial review under the APA.disregard of Interior’s
deliberate exclusion of the Gila Bend Act from netand-comment requirements,
as well as Interior’s refusal to fully endorse awearule below, the district court
implied an issue exhaustion requirement into trenay's proceedingsSee
Vaught v. Scottsdale Healthcare Corp. Health P46 F.3d 620, 630 (9th Cir.
2008) (defining issue exhaustion requirement asmomérich claimant “must . . .
‘specify [each] issue in his request for review’'thg agency”) (quotingims v.
Apfel 530 U.S. 103, 107 (2000)).

As Interior explained in the Parcel 2 decisionlitsts decision was made
outside the public view and without any opportuiidy public comment before the

decision was issued. It explained that althougk ‘$ecretary’s authority,
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procedures, and policy for accepting land intotteus set forth at 25 C.F.R. Part
151,” the Gila Bend Act was “determined to be ‘matady,” and therefore “[t]he
notice and comment provisions of 25 C.F.R. 88 16Aarid 151.11(d),
requiring that the BIA notify state and local gaweents of the land-into-trust
application, are not applicable . . ..” ER 2&eTirst public notice of the
proceedings was issuafterthe decision was rendered, and was issued only for
the purpose of permitting immediate APA challengkderior thus has itself
determined that the only right to be heard on suihandatory” acquisition is by
filing an APA action such as this one. It was #fiere plainly erroneous for the
district court to hold that only arguments raibedorelnterior issues its public
notice can be raised in an APA challenge. AlthotiighCommunity and others
sought to be heard on their most salient argunteftee the decision was
rendered, they did not have the procedural rightsarty. Before the agency, the
Community did not have a procedural right evendpies of the Nation’s
submissions or to contemporaneous access to thmiattative record, while it
was being developed, such as a party to an adpji@hoar a notice-and-comment
proceeding would have. Rather, it had to learthefprogress of the proceeding
through multiple FOIA requests.

Consistent with its adoption of @x parteprocess for reviewing

“mandatory” trust acquisitions, Interior did notthre district court argue that its
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process required issue exhaustion. Its briefs wiérat on the matter, urging the
district court to uphold the agency’s Section §@3$ition on the merits, even after
the Nation argued for such an exhaustion requirémé&nd at oral argument,
Interior deflected questions from the court aboaivwer, emphasizing the merits of
the United States’ interpretation of Section 6&r)d never directly endorsing an
implied waiver requirement when the court indicatadrest in implying such a
requirementSeeER 131 (“[l]t's really a legal argument.”). Thidte agency itself
did not view the proceedings as sufficiently formatequire issue exhaustion
illustrates the incorrectness of the district csuwlecision to imply such a
requirement.

The court’s implication of issue exhaustion in andf@tory trust acquisition
proceeding contravenes binding precedents govethagudicial implication of
such a requirement. Judicial implication is theeption; issue exhaustion in
administrative proceedings “is typically a creatafetatute or agency regulation.”
Vaught 546 F.3d at 63Gee Sims530 U.S. at 107 (“[R]equirements of
administrative issue exhaustion are largely crestof statute.”). While courts
sometimes imply an issue exhaustion requiremethidrabsence of a statute or
regulation, “the desirability of a court imposingemuirement of issue exhaustion
depends on the degree to which the analogy to n@uvarsarial litigation applies

in a particular administrative proceedingsims 530 U.S. at 109. “In a non-

27



Case: 11-15639 07/15/2011 Page: 37 of 49 ID: 7822406 DktEntry: 35

adversarial proceeding, ‘the reasons for a coudaire issue exhaustion are
much weaker.””Vaught 546 F.3d at 631 (quotirfgims 530 U.S. at 110).
Accordingly, while an issue exhaustion requirenmaight be properly implied in
an on-the-record agency adjudication governed bydbprocedural rulesee

5 U.S.C. 8§ 554, there is commensurately less jaatibn for such a requirement
the less the agency process resembles an advejsdical proceeding.

Thus, inSims a plurality of the Supreme Court held that a &oSecurity
claimant was not subject to an issue exhaustiomnm@ment because the agency
proceedings were “inquisitorial rather than adveasd 530 U.S. at 111. Among
other considerations, the Court noted that thegedings did not require the
claimant to face an adversary and “[did] not regjuir. the filing of a brief.”ld.
This Court cited the same factors in decliningmply an issue exhaustion
requirement in an ERISA proceeding, as well agidfm@sion-maker’s “failure to
notify claimants of any issue exhaustion requiremiewaught 546 F.3d at 631-
32.

Like the proceedings iBimsandVaught the administrative process before
Interior cannot support waiver on the basis ofessxhaustion. First, no statute or
regulation provides such a requirement in the cdrdktrust decisions under the
Gila Bend Act. Nor did the proceedings bear anintaaks of a formal,

adversarial proceeding analogous to litigatione Plarcel 2 decision was rendered
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after anex parte informal inquisitorial process that never was gy noticed.
Participation of outside parties was not as oftragid did not follow traditional
adversarial processes. Indeed, Interior’s truststEn expressly disclaimed any
obligation to follow notice and comment procedwsash as would give rise to an
implied issue exhaustion requiremeteeER 28 (explaining that the notice and
comment provisions of 25 C.F.R. 8§ 151.10 and 1K#l)ldo not apply to trust
decisions under the Gila Bend Act). While certafithe plaintiffs and other
persons contacted Interior to express their vidhes Secretary did not require the
Nation to “face an adversary . . . in the reviewgass” or “requiref[] . . . formal
briefing.” Vaught 546 F.3d at 631-32. The proceedings thus diderabtely
resemble the type of formalized, adversarial protieat could give rise to an issue
exhaustion requirement.

Nor has Interior provided any formal mechanismdfiected parties like the
Community to challenge a trust decision oncetiergdered. The regulation
governing the announcement of trust decisions reguinly that the Secretary
publish a notice in the Federal Register or a loealspaper stating that title to the
land will be acquired no sooner than 30 days la2&r C.F.R. § 151.12(b). No
regulation gives parties the right to seek a rewygeaf proceedings or provides
any procedures for doing so. That is the reaserCtimmunity was left to bring

its newly discovered evidence to the attentiomtédior by means of a letter.
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Even in that circumstance, no regulation requingsrior to take any action, or
indeed even to respond—as this case again illestrathe complete absence of a
regulatory framework stands in marked contrasetpulations governing formal
agency actions, which set forth specific standardkprocedures for reopening
proceedings based on new evidence or changed stanoes.See, e.g.8 C.F.R.
§ 1003.2(c)(1) (Board of Immigration Appeals magpen proceedings where the
“evidence sought to be offered is material and ma@savailable and could not
have been discovered or presented at the formeing8a47 C.F.R. §
1.106(b)(2), (c) (Federal Communications Commissmay entertain petition for
reconsideration relying on facts or arguments iredab subsequent events or
changed circumstances); 49 C.F.R. § 1152.25(a)(23urface Transportation
Board may reopen proceedings “upon a showing beaacttion would be affected
materially because of new evidence, changed cirtarmoss, or material error”).
The cases relied on by the district court do nigfrdahat conclusion. The
agency proceedings in those cases involved eitb@&tatory exhaustion
requirement, notice-and-comment proceedings, @darrsarial proceedingsee
Woodford v. Ngo548 U.S. 81, 87-88 (2006) (statutory exhaustemjuirement);
Unemployment Compensation Comm’n of Alaska v. Ara@gP U.S. 143, 155
n.15 (1946) (samePep’t of Transp. v. Pub. Citizeb41 U.S. 752, 764-65 (2004)

(notice-and-comment proceedin@prtland General Elec. Co. v. Bonneville
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Power Admin.501 F.3d 1009, 1023-24 (9th Cir. 2007) (saeiclear Energy
Inst., Inc. v. EPA373 F.3d 1251,1297 (D.C. Cir. 2004) (san&)Pac. Transp.
Co. v. ICC 69 F.3d 583, 585 (D.C. Cir. 1995) (saméatural Res. Defense
Council, Inc. v. EPA824 F.2d 1146, 1150 (D.C. Cir. 1987) (san@&)pate v. U.S.
Army Corps of Eng'rsNo. 4:07-CV-01170-WRW, 2008 WL 4833113, at *10E.
Ark. Nov. 5, 2008) (samelJnited States v. L.A. Tucker Truck Lines, |3d44 U.S.
33, 34 (1952) (adversarial proceedin@g@gmmonwealth of Mass., Dep’t of Pub.
Welfare v. Sec'y of Agric984 F.2d 514, 517 (1st Cir. 1993) (sanMdine v.
Shalalg 81 F. Supp. 2d 91, 92-93, 96, 98 (D. Me. 1998in@). Accordingly,
those cases provide no support for implying anassthaustion requirement into
theex parteagency proceeding that occurred Here.

Further undermining the district court’s waiveringlis Interior’s failure to
notify the parties of an issue exhaustion requirem8ee Sim$30 U.S. at 113
(O’Connor, J., concurring) (opining that “the aggsdailure to notify claimants
of an issue exhaustion requirement in this congeatsufficient basis for our

decision”);Vaught 546 F.3d at 632 (“The Plan’s failure to notifgichants of any

* In the district court, the Nation citéity & County of San Francisco v.
United States615 F.2d 498 (9th Cir. 1980), for the propositibat this Court has
held a claim waived in the absence of formal aggmogedures. That case,
however, is inapposite, as it involved a proceedinder the National
Environmental Policy Act (NEPA), which has beerempteted to require issue
exhaustion.See idat 502;Dept of Transp. v. Public Citize»41 U.S. 752, 764
(2004). Moreover, the decision @ity & County of San Francisoeas rendered
without the benefit of the Supreme Court’s claation of issue exhaustion 8ims
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Issue-exhaustion requirement . . . weighs agammgbsing one.”). The district
court’spost hodmposition of such a requirement is particulangguitable as
applied to the plaintiffs other than the Commuiaihd Glendale, none of whom
even participated in the proceedings before Intenmuch less receive notice that
they risked forfeiting all opportunity for judiciaéview of any claim not raised
before the agency.

In sum, because no statute or regulation estalklishessue exhaustion
requirement within Interior’s review of trust apgdtions under the Gila Bend Act,
because the agency review involved an inquisitoréher than an adversarial,
process, and because Interior never notified thigegaof an issue exhaustion
requirement, no such requirement can be implieghdicial review. The district

court’s waiver determination was therefore erroseasia matter of law.
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CONCLUSION
For the foregoing reasons, the district court'sh\gd summary judgment to

defendants-appellees on plaintiffs-appellants’nalander Section 6(c) of the Gila
Bend Act should be vacated, and this case rematoddé district court with
instructions to remand to the agency for considmrnaif the Section 6(c)
requirements in light of the newly discovered enick

Respectfully submitted,

/sl James P. Tuite

James P. Tuite

Merrill C. Godfrey

Kevin R. Amer

AKIN GUMP STRAUSSHAUER & FELD

1333 New Hampshire Ave., NW

Washington, DC 20036
202-887-4000

Linus Everling

General Counsel

GILA RIVER INDIAN COMMUNITY
525 W. Gu u Ki

P.O. Box 97

Sacaton, Arizona 85247
(520) 562-9763

Attorneys for the Gila River Indian
Community

July 15, 2011
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100 STAT. 1798 PUBLIC LAW 99-503—OCT. 20, 1986

Oct. 20, 1986

[H.R. 4216]

Gila Bend Indian
Reservation
Lands
Replacement
Act.

Public Iands.
Agriculture and

agricultural
commodities.

Arizona.

96 Stat. 1282.

Public Law 99-503
99th Congress
An Act

To provide for the replacement of certain lands within the Gila Bend Indian
Reservation, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SHORT TITLE

Secrion 1. This Act may be cited as the “Gila Bend Indian
Reservation Lands Replacement Act”.

CONGRESSIONAL FINDINGS

Sec. 2. The Congress finds that:

(1) Section 308 of Public Law 97-298 authorizes the Secretary
of the Interior to exchange certain agricultural lands of the Gila
Bend Indian Reservation, Arizona, for public lands suitable for
farming.

(2) An examination of public lands within a one-hundred-mile
radius of the reservation disclosed that those which might be
suitable for agriculture would require substantial Federal out-
lays for construction of irrigation systems, roads, education and
health facilities.

(3) The lack of an appropriate land base severely retards the
economic self-sufficiency of the O’odham people of the Gila
Bend Indian Reservation, contributes to their high unemploy-
ment and acute health problems, and results in chronic high
costs for Federal services and transfer payments.

(4) This Act will facilitate replacement of reservation lands
with lands suitable for sustained economic use which is not
principally farming and do not require Federal outlays for
construction, and promote the economic self-sufficiency of the
O’odham Indian people.

DEFINITIONS

Skc. 3. For the purposes of this Act, the term:

(1) “Central Arizona Project” means the project authorized
under title III of the Colorado River Basin Project Act (82 Stat.
887; 43 U.S.C. 1521, et seq.).

(2) “Tribe” means the Tohono O'odham Nation, formerly
known as the Papago Tribe of Arizona, organized under section
16 of the Act of June 18, 1934 (48 Stat. 987; 25 U.5.C. 476).

(3) “Secretary” means the Secretary of the Interior.

(4) “San Lucy District” means the political subdivision of the
Tohono O’odham Nation exercising governmental functions on
the Gila Bend Indian Reservation.

HeinOnline -- 100 Stat. 1798 1986
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PUBLIC LAW 99-503—OCT. 20, 1986 100 STAT. 1799

ASSIGNMENT OF TRIBAL LANDS; RETAINED RIGHTS

SEc. 4. (a) If the tribe assigns to the United States all right, title,
and interest of the Tribe in nine thousand eight hundred and eighty
acres of land within the Gila Bend Indian Reservation, the Sec-
retary of the Interior shall pay to the authorized governing body of
the Tribe the sum of $30,000,000—$10,000,000 in fiscal year 1988,
$10,000,000 in fiscal year 1989 and $10,000,000 in fiscal year 1990—
together with interest accruing from the date of enactment of this
Act at a rate determined by the Secretary of the Treasury taking
into consideration the average market yield on outstanding Federal
obligations of comparable maturity, to be used for the benefit of the
San Lucy District. The Secretary shall accept any assignment under
this subsection.

(b) The Tribe shall be permitted to continue to hunt, fish, and Hunting.
gather on any lands assigned to the United States under subsection Fish and fishing.
(a) of this section so long as such lands remain in Federal ownership.

(c) With respect to any lands of the Gila Bend Indian Reservation Water.
which the Tribe does not assign to the United States, the Tribe shall
have the right to withdraw ground water therefrom from wells
having a capacity of less than thirty-five gallons per minute and
which are used only for domestic purposes.

AUTHORIZATION OF APPROPRIATIONS

Skc. 5. Effective October /1, 1987 there is authorized to be appro- Effective date.
priated ZUCh sums as may be necessary to carry out the purposes of
section 4.

USE OF SETTLEMENT FUNDS; ACQUISITION OF LANDS

SEc. 6. (a) The Tribe shall invest sums received under section 4 in  Securities.
interest bearing deposits and securities until expended. The au- Water.
thorized governing body of the Tribe may spend the principal and Sgﬁg“g)’g ¢
the interest and dividends accruing on such sums on behalf of the pment.
San Lucy District for land and water rights acquisition, economic
and community development, and relocation costs. Such income
may be used by the Tribe for planning and administration related to
land and water rights acquisition, economic and community develop-
ment and relocation for the San Lucy District.

(b) The Secretary shall not be responsible for the review, approval Claims.
or audit of the use and expenditure of the moneys referred to in this
section, nor shall the Secretary be subject to liability for any claim
or cause of action arising from the Tribe’s use and expenditure of
such moneys. No portion of such moneys shall be used for per capita
payments to any members of the Tribe.

(c) The Tribe is authorized to acquire by purchase private lands in  Claims.
an amount not to exceed, in the aggregate, nine thousand eight
hundred and eighty acres. The Tribe and the United States shall be
forever barred from asserting any and all claims for reserved water
rights with respect to any land acquired pursuant to this subsection.

(d) The Secretary, at the request of the Tribe, shall heold in trust
for the benefit of the Tribe any land which the Tribe acquires
pursuant to subsection (¢) which meets the requirements of this
subsection. Any land which the Secretary holds in trust shall be
deemed to be a Federal Indian Reservation for all purposes. Land
does not meet the requirements of this subsection if it is outside the
counties of Maricopa, Pinal, and Pima, Arizona, or within the
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100 STAT. 1800 PUBLIC LAW 99-503—OCT. 20, 1986

State and local
governments.

Contracts.

Contracts.

Water.

corporate limits of any city or town. Land meets the requirements of
this subsection only if it constitutes not more than three separate
areas consisting of contiguous tracts, at least one of which areas
shall be contiguous to San Lucy Village. The Secretary may waive
the requirements set forth in the preceding sentence if he deter-
mines that additional areas are appropriate.

(e) The Secretary shall establish a water management plan for
any land which is held in trust under subsection (c¢) which, except as
is necessary to be consistent with the provisions of this Act, will
have the same effect as any management plan developed under
Arizona law.

REAL PROPERTY TAXES

Sec. 7. (a) With respect to any private land acquired by the Tribe
under section 6 and held in trust by the Secretary, the Secretary
shall make payments to the State of Arizona and its political
subdivisions in lieu of real property taxes.

(b) The Secretary is authorized to enter into agreements with the
State of Arizona and its political subdivisions pursuant to which the
Secretary may satisfy the obligation under subsection (a), in whole
or in part, through the transfer of public land under his jurisdiction
or interests therein, including land within the Gila Bend Indian
Reservation or interests therein.

WATER DELIVERY

Sec. 8. If the tribe acquires rights to the use of any water by
purchase, rental, or exchange within the State of Arizona, the
Secretary, at the request of the Tribe, shall deliver such water, at no
cost to the United States, through the main project works of the
Central Arizona Project to any land acquired under section 5(c), if,
in the judgment of the Secretary, sufficient canal capacity exists to
convey such water: Provided, That deliveries of such water shall not
displace deliveries of Central Arizona Project water. The rate
charged to the tribe for water delivery shall be the same as that
charged by the Central Arizona Water Conservation District pursu-
ant to contracts entered into pursuant to the Colorado River Basin
Project Act (43 U.S.C. 1521, et seq.). Nothing in this section shall be
deemed to obligate the Secretary to construct any water delivery
system.

WAIVER AND RELEASE OF CLAIMS; EFFECTIVE DATE

Sec. 9. (@) The Secretary shall be required to carry out the
obligations of this Act only if within one year after the enactment of
this Act the Tribe executes a waiver and release in a manner
satisfactory to the Secretary of any and all claims of water rights or
injuries to land or water rights (including rights to both surface and
ground water) with respect to the lands of the Gila Bend Indian
Reservation from time immemorial to the date of the execution by
the Tribe of such a waiver.

{b) Nothing in this section shall be construed as a waiver or
rAelease by the Tribe of any claim where such claim arises under this

ct.

(¢) The assignment referred to in section 4 and the waiver and
release referred to in this section shall not take effect until such
time as the full amount authorized to be appropriated in section 4
has been appropriated by the Congress and paid to the Tribe.
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COMPLIANCE WITH BUDGET ACT

Sec. 10. No authority under this Act to enter into contracts or to Contracts.
make payments shall be effective except to the extent and in such Effective date.
amounts as provided in advance in appropriations Acts. Any provi-
sion of this Act which, directly or indirectly, authorizes the enact-
ment of new budget authority shall be effective only for fiscal years
beginning after September 30, 1987.

Approved October 20, 1986.

LEGISLATIVE HISTORY—H.R. 4216:

HOUSE REPORTS: No. 99-851 (Comm. on Interior and Insular Affairs).
CONGRESSIONAL RECORD, Vol. 132 (1986):

Sept. 23, considered and passed House.

Oct. 1, considered and passed Senate.
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