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To the Honorable Chief Justice Tani-Gorre Canfil_—Sakéuye and the

Honorable Associate Justices of the California Supreme Court:

Defendant Native Wholesale Supply Company (“NWS”)

~ petitions for review of a decision of the Court of Appeal for the Third

Appellate District filed on June 8, 2011 (hereafter the “Opinion”)
reversing the Sacramento County Superior Court’s order quashing
service on NWS for lack of personal jurisdiction (hereafter “Order™).
The Opinion is attached as “Attachment A” and the Order is attached

as “Attachment B.”"

Two recent United States Supreme Court (“U.S. Supreme .
Cour_t” or “Supreme Court”) decisions, both decided after the Court

of Appeal entered its decision, clarify the'standards to be applied by

state courts seeking to exercise personal jurisdiction over out-of-

state defendants. The U.S. Supreme Court specifically rejected the
purposeful availment/minimum contacts test relied upon extensively
by the Court of Appeél. This Court's review of the Op‘inion' is
necessary to settlé important questions of Iaw, particularly in light of
the recent U.S. Supreme Court decisions. . (Cal. Rules of Court, rule
8.500(b)(1).) |

' The Opinion is published at 196 Cal.App.4th 357.
' 1
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1. |S$UES PRESENTED FOR REVIEW ,

1. Whether a‘ contract entered into by an Indian Tribe‘ ‘with an
out-of-state Indian dwned corporétion and performed outside
'the exterior boundaries of California can constitutionally |

~ subject the out-of-state Indian ownéd corporation to the .

personal jurisdiction of California.

2. Whether it is fair and re_ésonable for California to exercise
specific personal jurisdiction over an out-of-state defendant for -
conduct occurring wholly outside the state with a federally

recognized Indian tribe in Indian country.



[ ]

Il.  GROUNDS FOR REVIEW

Petitioner is an out-of-state triba||y chartered corp.orationv'with
its principle place of business on the Seneca Cattaraugus Indian
Territory (the “Seneca Reservation;’) within the exterior boundaries of
the State of New York. “NWS does not have an office, personnel,
mailing address, bank accounts, sales agents, telephone, real estate |
or vehicles in California. NWS is an out-of-state corpbration that has
no office or other presence in this State.” (Order at 1.) Big Sandy
Rancheria, -a federally-recognized Indian tribe (see 75 Fed. Reg.
60,810 (Oct. 1, 2010)) that opefates its business on its sovereign
territory located within the exterior bounds of California, purchased
from NWS goods marked “For Reservation Sales Only,” and directed
those goods to be shipped to its sovereign tefritory'. The Court of
Appeal held that NWS, because it “place[d] goods in the étream of
commerce,” was subject to fh’e sbeciﬁc personal jurisdiction of

California courts based on these transactions. - (Opinion at 8-11.)

- In two U.S. Supreme Court decisions issued after the Court of
Appeal decided this case, the Supreme Court addressed the matter
of personal jurisdictidn ahd provided - additional clarity to state and
federal courts as to the constitutional standards applicable to
personal jurisdiction énalysis. (See J. Mcintyre Machinery, Ltd. v.
Nicastro (June 27, 2011, No. 09-1343) __ S.Ct. __ [2011 WL

- 2518811] (her‘eéfter Mcintyre); Goodyear Dunlop Tires Operations,

S.A. v. Brown (June 27, 2011, No. 10-76) __ S.Ct;__;_ [2011 WL
2518815] (hereafter Goodyear).)

The Supreme Court in Mcintyre reversed a ruling by the New'

Jersey Supreme Court that held the placement of goods into the
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stream of commerce flowing into “any of the fifty states” was
.sufﬁcient for the exercise of personal jurisdiction over an out-of-state
defendant. (Mclintyre, supra, at *4.) The U.S. Subreme Court in
revérsing thiis ruling found that placement of goods into-the stream of
commerce, without “actions” by the defendant “target[ing] the forum”
was not sufficient for a finding of minimum contacts with the forum
State. (/d. at *6, *7.) The S-upreAme Court held that the “substantial

“connection” between a defendant and the forum State “must come

about by an action of the defendant purposefully directed toward the .~

forum State.” (/d. at *7.) The court stated that “[tjhis Court’s
precédents make clear that it is the defendant’s actions, not his
expectations, that empower a State’s courts 'to subject him to
judgment.” (Ibid.) B |

The Supreme Court in Goodyear reversed the North Carolina
Court of Appeals’ ruling, holding that North Carolina “elided the
essential difference between case-specific and all-purpose (general)
jurisdiction.” (Goodyear, supra, at *8.) In Goodyear the Supreme
Court provided guidance for making a de_te_rmination as to whether
personal jurisdiction exists in a given case. The Court stated
“[s]pecific jurisdiction ... depends on an ‘afﬁliatio[n] between. the
forum and the underlying controversy,’ principélly, activity or an
occurrence that takes pléce in the forum State and is therefore

subject to the State’s regulation.” (/d. at *3.) If the State has no

regulatory'aUthority over the out-of-state actor or the transaction at

issue? then it has no authority to subject the out-of-state defendant

“to suit for enforcement of state law. (S'ee International Shoe Co. v.

2 The transaction here was an out-of-state purchase of cigarettes A
from an out-of-state entity by an Indian tribal entity within Indian
country. :



L

Washington (1945) 326 U.S. 310, 319 [tying together the State’s

right “to enforce” defendant's “obligations aris[ing] out of or .
connected with the activities within the state” and the “procedure .

whiCh requires the corporation to respond to [such] a suit’].)

These recent U.S. Supreme Court decisions establish rules
and standards for the  determination ofl personal jurisdiction that
conflict with the rules and standards relied upon by the Court of
Appeal. The Court of Appeal hel'd that mérely placing g'oods in the
stream of commerce with the expectation that they eventually will be
purchased by consum'e'rs‘in' the forum state indicates an iniention to

serve that market and constitutes minimum contacts sufficient for the

' State court to exercise personal jurisdiction over this out-of-state

defendant. - (Opinion at 8-11.) The Court relied extensively on an
Oklahoma Supreme Court decision (issued prior to Mclntyre)‘that
also misapplied the minimum contacts test. (See Opinion at 10-11,
quoting State ex. rel. Edmondson v. Native Wholesale Supply (Ok. .
2010) 237 P.3d 199 (hereafter Edmondson).) The recent Mcintyre .
decision conﬁrrh_s that the Court of Appeal’s reliance on NWS’s
“expectations” rather than its “actions” was improper. (Opinion at 8.)
This Court should re'view' the Opinion to address this conﬂicf

considering these recent U.S. Supreme Court rulings.

The Opinion also summarily found. without analysis that
“‘NWS'’s cig‘arette» distribution in California constitutes NWS’s
contacts with California.'” ‘(Opinion at 11, emphasis addéd, original
emphasis removed.) However, NWS did not distribute cigarettes in |
California: Big Sandy Rancheria purchased products out-of-state

from NWS and directed that the products be delivered to Big

'Sandy’s reservation within the exterior boundaries of California. In

5
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contrast to the Court of Appeal’s approach, the Superior Court
,carerlIy considered whether NWS'’s sales to Indian country did or
did not constitute contacts with California. In examining this issue -

" the Superior Court considered the fact that all sales occurred on the

Seneca Reservation and all de_liveriéé were to Indian country at the
direction of the tribal customér, after title transferred. (Order at 2-4.)
The Superior Court foundv that these actions did not constitute
contacts with California. (Order at 4.) The Court of Appeal did not '.
discuss how it concluded that distribution of bigarettes by an Indian
tribe or other Indian entities, not NWS, on s'overeign Indian territory

constitutes minimum contacts between NWS and California.

The Court of Appeal then found that it was fair and r_easonéble
to exercise jurisdiction over NWS. The Opinion reached this
conclusion through a circular analysis that relied entirely upon the
analysis in Edmonson, supra. The Opinion found that the State’s

interest in enforcing the Master Settlement Agréement (“MSA”)® and

’ The MSA is an agreement originally between 46 states, including
California, and four major tobacco manufacturers. (See
<http:/[www.naag.org/backpages/naag/tobacco/msa/msa-
pdf/MSA%20with%20Sig%20Pages%20and%20Exhibits.pdf/file_vi
ew> [as of July 12, 2011] [copy of the MSA]; Health & Saf. Code, §
104555 et seq.) In exchange for releases of liability in litigation
brought against the manufacturers by dozens of states, the
manufacturers agreed to pay over $200 billion to the states over 25
years. To ensure that these manufacturers, which controlled nearly
all of the U.S. cigarette market, experienced no competitive
disadvantage as a result of the MSA, the states required
manufacturers not participating in the MSA to pay per-cigarette taxes
roughly equal to the payments made by participating manufacturers.
(See Health & Saf. Code, § 104557 [requiring tobacco
manufacturers “selling cigarettes to consumers within the state” to

6
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colleéting the revenues produced by enforcing the MSA outweigh'

- any due process rights of the defendant.

The ‘Court of Appeal misappliéd the rules and stand'ards to

determine whether minimum contacts between NWS and California

exist. The Court of Appeal failed to examine the ‘definition of “forum
Stéte" and whether Indian country is part of that definition, -
particularly where thé conduét occurs out-of—staté and involves
interstate and Indian commerce (15 U.S.C.A. 375(7), (8) & (9).)

The Opinion allows California courts to extend their jurisdiction

beyond the constitutional limits of due process. The Opinion opens

~ the door for California to hale any out-of-state defendant into court

regardleés of how far removed from the forum the defendant’'s

conduct is, so long as a showing has been made that the out-of-

state entity had | “expectations” that a California resident may
purchase the product at some point in time at some location, even a

location outside of Califomia.

The Obi'_nion also ignores the two long standing settled

| ‘barriers to State jurisdiction over Indian tribes and tribal members in

~Indian country: preemption and infringement. (White Mountain

Apache Tribe v. Bracker (1980) 448 U.S. 136, 142 (hereafter

- Bracker).) The Superior Court correctly considered these two tests

either “[blecome a participating manufacturer” in the MSA or pay

funds into a state escrow account].) Participating manufacturers and

those making escrow payments are listed on a directory; brands not

- on the directory are not to be sold in California. (See Rev. & Tax

Code, § 30165.1.)
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in 'rejeCting the State’s “contention that NWS’ sales to Big Sandy' :

constitute minimum contacts-with this state.” (Order at4.)

The Opinion undermines federal goals promoting tribal self-
sufficiency and self-governance creating a potehtial. for the
unconstitutional infri_ngément-of' an Indian tribe’s right to “make [itS] |
own laws and be ruled by them.” (Bracker, supra, at 142, quoting -
Williams v. Lee (1959) 358 U.S. 217, 220.) The Court of Appeal has
also created the potential for serious implications as to the -exercise '
by Congress of its plenary authority over Indian affairs and interstate
commerce. (See 15 US.CA. § 375(9) [defining “interstate
commerce” as a commefce “between a State and any Indianvcog'mtry

in the State or commerce...through any Indian Co'untr,y”].)4

4 Prevent All Cigarette Traff_icking Act of 2009 (PACT Act) 15
U.S.C.A § 375(9):

(A) In general
The term-“inter'state commerce” means commerce between
a State and any place outside the State, commerce
between a State and any Indian country in the State, or
commerce between points in the éame State but through
any place outside the‘State or throhgh any Indian country.
(B)Into a State, place, or locality |
A sale, shipment or transfer of cigarettes or smokeless
tobacco that is made in interstate commerce, as defined in
this paragraph, shall be deemed to have been made into
the State, place, or locality in which such cigarettes of

smokeless tobacco are delivered.
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The Court of Appea| decision inyolves’signiﬁcant errors of Iaw,
is inconsistent with recent U.S. Supreme Court decisidns, creates
serious -irﬁplications for the exercise by Congress of its plenary
authority, and unlawfully allows interference with the rights of Indians
in Indian country. This case therefore presents important questions
of law that should be resolved by this Court. (Cal. Rules of Court,
rule 8.500(b)(1).) ‘ ~

NWS respectfully requests that the Court grant the petition for

review.

l. FACTUAL AND PROCEDURAL BACKGROUND

A. Native Wholesale Supply Company -

"NWSis a corporétion chartered under the laws of the Sac and
Fox Nation of Oklahoma, a federally-recognized Indian Tribe. (See
75 Fed. Reg. 60,812 (Oct. 1, 2010).) NWS is wholly owned by an

| enrdlled member of the Seneca Nation of New York, also a federally-
- recognized Indian Tribe. (Ibid.y NWS is a wholesale distributor of

tobécco-products manufactured by Native Americans on Indian

reservations. NWS’s primary business purpose is to market Native
American-manufactured tobacco products to Native Americans in -
Indian country. 'NWS does not distribute to individuals, and all

tobacco products distributed and sold by NWS bear the marking “For

‘Reservation Sales Only.”

NWS'’s principal place of business is on the Seneca
Reservation in New York State.. It has no presence in or contacts
with the State of California. It has no offices, personnel or sales

agents and no mailing address or telephone Iisfing in California. It

owns or operates no vehicles and has no bank account in California.

9



It does not advertise in, or modify its products for, or otherwise séek
to serve the California market. Its principals or employees do not

travel to California for 'any purpose connected to its business. (See

Order at 1.)

The goods NWS distributes are stored exclusively in federally-
regulated storage facilities in New York and Nevada.® All goods are
sold F.O.B. the Seneca Reservation. To puréhaSe its produbts, its
customers must contact NWS’s offices in Gowanda, New York,
where all orders are processed and payments received. Once
purchased, the goods. are released from the étorage facility to the
responsibility of the purchasers, who arrange for and direct their
deliveries. NWS’s only Iink to California is through a single customer:
Big Sandy which exercises jurisdiction over a rancheria near
Auberry, California. Big Sandy purchased tobacco products from
NWS in New York and directed shipment of the products to tribal
facilities in Indian country located within the exterior boundaries of

California.

B. The Trial Court’s Order and the Court of Appeal's
Decision to Reverse

~The State of California brought this action against NWS in

- 2009 alleging, among other things, that NWS violated Revenue &

Tax Code section 30165.1 (the “directory statute”) and Health &
Safety Code section 14950, known as the Cigarette Fire Safety and

> The Western New York Foreign Free Trade Zone in Lackawana,
New York; the Southern Nevada Foreign Trade Zone in Las Vegas,
Nevada; and a bonded warehouse on the Seneca Reservation in
New York. ‘

10



Firefighter Protection Act (“CCFS”').6 NWS moved to quash service

of the _summons ‘and complaint for lack of personal jurisdiction,

pursuént to Code of Civil Procedure section 418.10.

, Fo’llowing extensive briefing and oral argu'ment,' the Superior “

Court . granted NWS’s motion to quash. (See Order.) Finding no

, gener_él jurisdiction over NWS, the court examined whether it could

exercise specific jurisdiction over NWS and found lt could not. Noting
that the transactions between NWS and " Big Sandy took place in
Indian country, the court found that the mere presence of Indian
country within a state does not legally render it part of the state -
forum for 'purposes,of the exercise of personal jnrisdictio'n.' (Order at
2). The court thus found that NWS'’s on-reservation contacts, without
off-reservation activities, could not constitute minimum contacts with’
California. (Order at 2.) | |

The court also found relevant the limited scope of the State’s
regulatory authority bver Indian country. “When on'-reservation'_
conduct involving only Indians is at issue, state law is generally
inapplicable, for the State’s regulator'yl interest is likely to be minimal
and the federal interest in "_encouraging tribal self-government is at its

strongest.” (Order at 3, quoting Bracker, supra, 448 U.S. at 144;

® The directory statute requires all cigarettés sold, offered, or

‘possessed “for sale in this state” or imported “for personal

consumption in this state,” to be included on California’s directory of
approved cigarette brands. (Rev. & Tax Code, § 30165.1, subd.
(€)(2).) The directory statute also provides that “no person shall ...
sell[,] distribute[,] [a]cquire, hold, own, possess, transport, import, or
cause to import cigarettes that the person knows or should know are
intended to- be distributed in violation of paragraphs (1) and (2).”
(Rev & Tax Code, § 30165.1, subd. (e)(3).) The CCFS is a statute
that regulates, inter -alia, the type of paper that is used in
manufacturing cigarettes. (Health & Saf. Code, § 14952, subd. (a).)

11
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®

see ‘a'lso -O'rder at 5, quoting Nevada v. Hicks (2001) 533 U'.S'._353, :
361-62.) Noting that California’s civil regulatory authority “does not
extend to Indian tribes,” the. court added that the violations alleged |
by the state against NWS were not criminal violations which, if they'
were, “would be enforceable [by California] against Indian tribes
under Public Law 280." (Order at 5.) The court found that the
transactions between Big Sandy and NWS ‘constitute not only
commerce between Indian-owned entities but also interstate
commerce” that is “more properly subjéct to C‘ongressionall
regulation, which has plenary poWer to regulate Indian commercial

activities.” (Order at4.)

The court found that NWS did not purposefully avai‘l itself of

California’s jurisdictibn by placing its goods into the stream of

commerce. (Order at 4). The undisputed evidence showed that -

NWS did not “direct’ any acts alleged to have violated California’s
laws, and that NWS exercised no control over Big Sandy's
downstream sales. (Order at 4.) The evidence‘instead demonstrated
that “NWS intended to sell its cigarettes only to Indian reservati'ons_.
and not the wider California market.” (Order at 4.) The court
rejected claims that the foreseeability of Big Sandy’s downstream
sales sufficed for the exercise of personal jurisdiction, holding that
foreseeability without control over the ultimate destination “does not
satisfy the due process clause of the United States Constitution.”

(Order at 5, quoting As You Sow v. Crawford Laboratories, Inc. - |

(1996) 50 Cal.App.4th 1859, 1869.)

The Court of Appeal reversed the Superior Court on each
element of its minimum contacts analysis. The Court of Appeal held

that NWS purposefully availed.itself of the benefits of conducting
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activities in the -forumvstate by placing goods into the stream of
commerce “with the expectation that they eventually will be -

purchased by consumers in the forum state.” (Opinion. at 8-9.) In

doing so the: _couﬁ adopted' wholesale the anély-sis from an

intervening decision by the Oklahoma Supreme Court. (Opinion at

10, quoting Edmond;son,-SUpra.) Ignoring the Superior Court 's
determination that it was'Big. S'andy that acted as the “seller and
distributor of cigarettes to other entities in California ...-as a result of
thé tribe’s own indepehdent economic decision,” (Order at 4) the
Court of Appeal held NWS responsibl'e' for “cigarette distribution in

California,” thus finding contacts with the state. (Opinionat11.) *

Having determined minimum contacts between'NWS and -
California existed, the Court of Appeal failed, indeed expressly
refused, to consider the AIegaI significance of the facts that Big Sandy
is a federally-recognized tribe, and that its transactions With NWS

occurred in Indian country, when considéring whether the exercise of

| personal jurisdiction would be fair and reasonable. Instead the court

: 'suggested that “the Indian commerce clause, the interstate

commerce clause, federal law preemption, [and] Indian self-

government” were irrelevant to the question of personal jurisdiction.

(Opinion at 13, fn. 3.)

IV. ARGUMENT: REVIEW OF THE COURT OF
APPEAL’S OPINION IS NECESSARY TO SETTLE
IMPORTANT QUESTIONS OF CONSTITUTIONAL
LAW CONCERNING PERSONAL JURISDICTION
‘AND THE DUE PROCESS RIGHTS OF OUT-OF-
STATE DEFENDANTS.

The Court of Appeal’s decision requires review because

_ shortly after its issuance the U.S. Supreme Court significantly refined
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the stream of commerce -analysis .in Mclntyré, supra. The analysis

as clarified by Mcintyre requires a reversal of the Court of Appeal’s

decision and a reexamination of this Court’s treatment of
nonresident defendants whose only “contacts” with California result

from their placement of goods into the stream of commerce.

VIn addition, review in this matter will allow this Court, for the

first time, to address the State’s limited sovereign authority within

Indian country and the concomitant jurisdictional status of ‘Indian

‘country as outside the “forum state.” As the Superior Court

explicitly -held following a considered analysis, Big Sandy’s.
purchases from NWS and the resulting transmission of gbods into
Indian - country could not alone establish vminimum contacts. The
Court of Appeal, however, turned directly to a more attenuated
stream of commerce analysis,' examihing only Big Sandy’s
subseqUent transmission of'goods to Califqrnia consumers. The
appellate court’s outright refusal to consider the relevant principals of
Indian law (see Opinion at 13, fh. 3) led to a mischaracterization of
NWS’s transactions, NWS’s “purposeful direction” toward the forum
state, and the fairness to NWS in s_u_bjecting it to California’s
jurisvdiction for transactions over which the State has no sovereign
authority. This Court's review will not only allow for the correction of
the Court of AAppeaI’s error, but will provide this Court the opportunity
to explicity examine the biSSl,Ie of how federal rules deﬁning
juriSdictiOn‘ in Indian country relate to dué process where the conduct
of Indian tribes and out-of-state entities occurs eXc_Iusiver in Indian

country.
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A. Recent U.S. SUprerhe Court Authorify Rejecting the
Stream of Commerce Analysis Demonstrates Error by the
Court of Appeal.

As Justice Kennedy ‘récently wrote in Mcintyre, “The rules and _
standards for determining when a State does or does not have
jurisdiction over [a nonresident] party has been unclear because of
decades-old questions left open in Asahi ...” (Mcintyre, supra, at *4, -
referencing Asahi Metal Industry Co. v. Superior Court of Cal.,
Solano Cty. (1987) 480 U.S. 102.) In an effort to “provide greater

Vclarity” to these standards, the Court substantially Jimited the

application of the widely-used “stream of commerce” metaphor.
(Ibid.) Because the Court of Appeal in the instant case relied entirely
on the “stream of commerce” doctrine in the very manner Mcintyre
émphatically rejected, it is essential to the orderly -and predicablé
administration of justice that this Court grént review to evaluate the

standard California courts should apply in light of Mcintyre.

In Mcintyre, the plurality emphasized the “general rule” that

~ “the sovereign’s exercise of power requires some act by which the

defendant ‘purposefully avails itself of the privilege of conducting

* activities within the forum State, thus invoking the benefits and -

protections of its laws.” (Mélntyre, supra, at *5, quoting Hanson v.
Denckla (1-958) 357 U.S. 235, 253.) Such “purposeful availment” is
a “form of submission to a State’s authority for disputes that ‘arise -
6Ut of or are connected with the activities within the state.” (/d. at

*6, quoting International Shoe, supra, 326 U.S. at 319.)

Mcintyre pinpoints the “imprecision arising from Asahi” as to

application of the “stream of commerce” test. (Mcintyre at *6.) Prior
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to Asahi, the Court had “stated that a defendani’s placing goods into
the stream  of commerce ‘withf’the expectation that they will be
purchased by consumers within the forum State’- may indicate
" purposeful availment.”. (/d. at *6, quoting World-Wide Volkswagen _

Corp. v. Woodson (1980) 444 U.S. 286, 298.) Mcintyre, however,
' clarifies that “that statement does not amend the general~rule" of
personal jurisdiction.” (/d. at *6.) Instead, “[tlhe principal inquiry in
cases of -this sort is whether the defendant’s activities manifest an
intention to submit to the power of the sovereign.” (Ibid., emphasis
added.) Under Mcintyre, for a defendant to “purposefully avail itself
of the privilege of COnducting activities within the forum state, thus
~invoking the benefits and protections of its laWs”; through the
“transmission of goods,” the evidence must show that the defendant
“targeted __the forum; as a general rule it is not enough that the
defendant might have predicted that its goods will reach the forum
state.” (/bid., quoting Hanson v. Denckla, supra, at 253, emphasis
added.) |

Asahi found thé Court split into two concurring opinions of four -
Justices, each setting forth a competing standard for evaluating
whether a defendant’s placement of a product into the stream of |
commerce, without more, is enough to subject the defendant to the
authority of the courts of any state where the product ends up. The
opinion authored by Justice Brennan “made foreseeability the
touchstone’ of jurisdiction.” (Mclntyre, supra, at *7, citing Asahi,
supra, 480 U.S. at 117.) Justice O’Connor’s opihion, on the othér
hand, required a “‘substantiall connection between the defendant and ,
the forum state [which] must come about by an action of the

defendant purposefully directed toward the forum State. The
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placement of a product into the‘ stream of commerce, without more,
is not an act of the defendant purposefully directed toward_ the forum -

Staté.” (Ibid., quoting Asahi, supra, at 112.)

, Mclntyre attempts to resolve the split, holding: “This Court’s
precedents make clear that it is the defendant’s actions, not his
expectations, that eMpower a State’s court to subject him to
judgment.” (Mcintyre, supra, at *7,A emphasis added.) The exercise -
of personal jurisdiction “is in the first instance a question of authority
rather ‘than fairness....” '(Id. at *8.) While the limits of personal
jurisdiction are defined “as a matter of individual liberty,” [because]
due process protects the individual’'s right to be subject only to lawful
power(,] whether a judicial judgment is lawful depends on whether
the.-‘sovereign has authority to render it." (/bid., quoting Insurance
Corp. of Ireland, Ltd. v. Compagnie de Bauxites de Guinee (1982)
456 U.S. 694, 702.) Thus, “[tlhe question is whether a defendant
has followed a course of conduct directed at the society or economy
_existing within the jurisdiction of a given sovereign, so that the
sovereign hés the poWer to subject the defendant to judgment
concerning that conduct.” (/bid., emphasis added.) “Speciﬁc
jurisdiction ... depends on an affiliation between the forum and the
"Aund'erlying éontroversy, principally,' activity or an occurrence that
takes place in the forum State and is therefore subject to the State’s
regulation.” (Goodyear, supra, at *3, quotation marks and alteration

omitted.)

The Court of Appeal’s stream of commerce ahalysis focused
on just two factors: NWS's “expectation” that its goods would reach
customers in California, and the amount of income NWS earned

from the possible eventual sale or use of goods sold to California
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residents by third parties. Th’e‘C:o_urt of Appeal ahalyzed the issue in |
~ the instant case using a standard Mcintyre rejected. (Opinion at4 .
and 8-9, citing, inter alia, Bridgestone Corp. v. Superior. Court‘
(2002) 99 Cal.App.4th 767, 774-75.).

Mcintyre explicitly | rejected reliance on a defendants
“expectatiohs” as a basis for establ'ishing’jurisdiction. Mclntyré
repeatedly emphasiZed that “it is the' defendaht’s‘actions ... that
erhpower a State’s courts to subject him to judgment,” (Mclintyre,
‘supra, at *7; see also Mclintyre ét *5 [‘some aét by which the
defendant ‘purposefully avails itself...””], *6 [‘only where the
defendant can be said to have targeted the forum™], *7 [‘the queétion
<iS~whethier a defendant has followed a course of conduct directed at
the [forum]’].) | |

Here, Big Sandy purchased cigarettes from NWS outside the
State of California where the State has no regulatory authority. Big
Sandy, independently of NWS, sold some of those cigarettes — still . -
in a location outside of California’s regulatory authority' - Ito
customers who, independently of NWS,' ultimately may have brought
the cigarettes into California. Because foreseeability is not “the
controlling Criterion,” NWS cannot be sued in California. (Mcintyre,

supra, at *8.)

In addition, in the absence of “some act” by NWS (nbt an act
by Big Sandy or another third party) “targeted” or “directed” at the
forum (Mclintyre, supra, at *5, *6, *7.) the Court of Appeal should not
have relied so heavily on the volume of cigarettes purchased by.Big
Séndy and the income NWS earned from those sales. (See Opinion

at 9-11.) NWS’s transactions with Big Sandy occurred entirely
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outside of Califqrnia’sjurisdiction, and any subsequent transmission
- of cigarettes for sale to California residents (i.e., purchas.eAby non-
Indians) was not an action by NWS.’ NWS’s actions ended outside
'California'; Because the analysis must-hinge on “the defendant’s

actions” directed. at'th.e forum state, the volulme of goods exchahged
~ and profits realized in transactions outside the forum state cannot
alone support a state’s exercise of judicial authority over an out-of-
~state defendant. This is particularly true where the goods continue
into the forum state only through the actions of independent third

parties.

NWS had no control over Big Sandy, did not direct Big
Sandy’s actions, and did not dictate or advise Big Sandy on who it
sold products to. In Mcintyre the connection between the
nonresident defendant and its exclusive distributor which sold the
product that ended up within the j'urisdiction of New Jerséy involved
Mcintyre’s “direction and guidance” with the-goal of selling its goods

“anywhere in the United States.” (McIntyre, supra, at *16 (dis. opn. of

Ginsburg, J.), internal quotation marks omitted.) The Court found

that even this was not enough. Therefore any limited contacts that
NWS has with California -through the subsequent downstream
purchase of its product from Big Sandy by California residents
entering Indian country is not enough to demonstrate purposeful -

availment or direction toward California.

4 Indeed, even the transportation of the cigarettes purchased by Big
Sandy into Indian country within California was at Big Sandy’s
direction, and was not an action by NWS. (See Opinion at 6.)
Transportation alone is not sufficient to allow personal jurisdictional
over actions connected to sales outside of California’s jurisdiction
when sales occur as a matter of interstate commerce. (See Order at
5:15 U.S.C. § 375(7), (8), and (9).)
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The Court of Appeal’s contrary opinion requ'ireslrthe review of
this Court, and to the extent this Court’s precedents may support a .
standard based on the defendant’s expedtations and the effects of |
independent actors, they should be reexamined to ensure that
Californ’ié ma'i.ntai‘ns jurisdiction over litigants within the limits of -thé
- U.S. Constitution.® |

B. The Court of Appeél Erred in Summarily Condll]ding that
“NWS Dlstrlbuted Cigarettes in California.”

This lawsuit does not arise out of any contacts by NWS with
the State of California. It arises from California’s attempt to conduct
'an end run around our federal syétem to regulate beyond the
‘constitutional limits of the due process clause of the Fourteenth
Amendment. The U.S. Supreme Court has protected the rights of
Indian tribes to “make their own laws and be ruled by them” since it
issued the opinion in Worcester v. Georgia (1832) 31 u.s. 515.
. (See Bracker, supra, 448 U.S. at 142.) Worcester held that Indian
tribes have the inherent right to regulate their internal affairs. Civil |
jurisdiction over Indians in Indién country remains almost exclusively
a matter of tribal concern. Congress has authorized few exceptions
to this rule. The U.S. Supreme Court haé defended the right of -

® For example, this Court has stated: “A manufacturer engages in

“economic activity within a state as a matter of ‘commercial actuality’

whenever the purchase or use of its product within the state
generates gross income for the manufacturer and is not so fortuitous
or unforeseeable as to negative the existence of an intent on the
manufacturer’s part to bring about this result.” (Buckeye Boiler Co.

v. Superior Court (1969) 71 Cal.2d 893, 902.) After Mcintyre, the
" Court is obligated to examine whether this equation ~ relied upon by
the Court of Appeal below — places undue emphasis on the actions
of third parties such as ultimate consumers, and ignores the truly
essential jurisdictional requirement, the defendant’s actions. (See.
Mcintyre, supra, at *7.) :
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Indian tribes an-d tribal members to remain free of_ state

jurisdiction/regulation in the absence of Congressional authorization.

The U.S. Supreme Court has developed two teéts to
determine whether state authority exists within indian country. “First,
the exér_cise of such authority may be pre-empted ‘_by federal law. ... |
Second, it may unlawfully infringe on the right of reservation Indians
to make their own laws and be ruled by them.” (Brackér, supra, _448-
U.S. at 142, internal quotation marks omAitted.) These barriers are
almost impossible to overcome when the law orvreguvlation 'at issue
impacts the tribe or its members for their on-reservation activities.
The Court in-Nevada v. Hicks, supra, 533 U.S. at.362, stated, “When
on-reservation conduct involving only Indians is at issue, state law is

generally inapplicable.”

Unless expressly authoriZed by Congress, a state may not tax

the income of Indians that reside on the reservation from
employment on the reservation, the personal property of Indians

~ owned o.'n‘ the reservation, the sale of goods to Indians and Indian
tribes within the reservation, fuel purchased on the reservation,
: proﬁts by non-Indian companies from the sale of items sold to tribal
businesses, the fuel used by non-Indians working for tribal
businesses, the profits made by non-indian companies that construct
facilities on the reservation for an Indiah tribe, or income received by
ihe tribe for leasing mineral rights. (See McClanahan v. State Tax -
Commission of Arizona (1973) 411 U.S. 164; Bryan v. Itasca County
(1976) 426 U.S. 373; Moe v. Confederated Salish and Kootenai
Tribe (1976) 425 U.S. 463; Oklahoma Tax Commission v.
Chickasaw Nation (1995) 515 U.S. 450; Central Machinery Co. v.
Arizona State Tax Commission (1980) 448 U.S. 160; Bracker, supra,
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448 ‘, u.s. 13-6; Ramah Navajo Schbol Board, Inc. v. Bureau of
Revenue of New Mexico (1982) 458 U.S. 832; Montana v. Blackfeet
Tribe of Indians (1985) 471 U.S. 759.) '

The U.S. Supreme Court has held that a state may not .
_régulate' hunting and ﬁshing" or gaming operations on 'the
reservation. (See New Mexico v. Mesclaro Apache Tribe (1983) 462 -
U.S. 324, 333; California v. Cabazon Band of Mission Indiahs (1987)
480 U.S. 202; see also Cabazon Band of Mission Indians v. Wilson
~(9th Cir. 1985) 124 F.3d 1050.) Courts relying on these cases have
- held that a state has no jurisdiction to reg’ulaté the placement of
billboards, disposal of haiardous waste, or harvésting of timber on
the reservation. (See People ex rel. Dept. of Trénsportation V.
-Naegle Outdoor AdVertising Co. (1985) 38 Cal.3d 509 (in‘ bank);
Washington Dept. of Ecology v. EPA (9th Cir. 1985) 752 F.2d 1465;
In re Blue Lake Forest Products, Inc. (9th Cir. 1994) 30 F.3d 1138.)‘ '
~ States cannot enforce child support orderé, rent control laws, or land
use zoning regulations on the reservation. (See Flammond v.
Flammond (Mont. 1980') 621 P.2d 471; Segundo v. City of Rancho
Mirage (9th Cir. 1987) 813 F.2d 1387; Santa Rosa Band v. Kings
County (9th Cir. 1975) 532 F.2d 655.) Since 1832, when it issued
the opinion in Worcester v. Georgia, the Supreme Court has upheld
the rights of Indian tribés and tribal members to be free from state

regulation within Indian country.

Th'e Supreme Court has ',allowed States to assert authority
“over non-indians on the reservation. However, to exercise this
authority, the State must also have regulatory authority or jurisdiction
over the defendant generally or for the specific conduct at issue.

Here the purchase by Big Sandy from NWS took place outside
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California, with deliveries directed by the purchaser to Ihdian country
(a separate forum from the State for purposes of interstate
commerce). The Supreme Court has not allowed a State to infringe
on the actions of an Indian tribe in Indian country. NWS is an out-of-
state defendant with rio'l presence in California_. Therefbre, all
conduct at issue by this out-of-state defendant was not “in California”
as defined by federal law, and California cannot exercise personal

jurisdiction over NWS.

The Court of Appeal does not cite to any authority beyond the
Edmondson case regarding application of state law to reservation
activity that would support the exercise of personal jurisdiction over
NWS. In Pe-nnoyer.v.A Neff (1878) 95 U.S. 714, the U.S. Supreme

Court declared that a court which entered a judgment without
personal jurisdiction violated the due process clause of fhe
Fourfeenth Amendment. (.ld. ‘at 732.) “Although the minimum
contacts test established by International Shoe is itself a fairness
inquiry, the scope of that inquiry necessarily acknowledges that the
conétitutionality of a state’s assertion of in persoham jurisdiction
reflects territorial limitations on the power of an individual state.”
(Max Daetwy/er Corp. v. R. Meyer (3d Cir. 1985) 762 F.2d 290, 264; '
see also Johnson Creative Arts, Inc. v. Wool Masters, Inc. (1st Cir.
1984) 743 F.2d 947, 950, fn. 3.) One of those historical and |
statutory territorial limitations on State power is its inability to extend
“its civil regulatory and adjudicatory jurisdicton on to Indian
reservations. (DeCoteau v. Dist. Cty. Ct. for the Tentthudicial Dist.
(1975) 420 U.S. 425, 427, fn. 2.)

The Court of Appeal ignores the fact that the transaction here.

is between NWS an out-of-state entity and Big Sandy, an Indian
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tribe tha{ the State has no regulafory éuthorify over. There is no
cohtact with California for purposes of the transaction betweeh NWS
~ and Big Sandy. Contrafy to the premise set forth in the Opinion, the
U.S. Supreme Court has stated that it has “never accepted the
proposition that étate lines are’ irrelevant_for jurisdictional purposes.”
(Boaz v. Boyle & Co., Inc. (1950) 40 Cal.App.4th 700, 720, quoting
World-Wide Volkswagen, supra, 444 U.S. at 291; 'see also Hanson
V. Denckla, éupra, 337 U.S. at 251 [minimum contacts analysis is “a
consequenc'e of territorial limitations on the power of the respective
States”].) The premise of the Supreme Court’'s statement turns on
interstate federalism concerns. These limitations ‘based on “state
lines” are equally applicable to Tribal lands. The sovereignty
interests of Tribal entAities are also impliéatedv by a State Court’s
attempt to extend its jurisdictional reach over persons and entities
located on Tribal lands, or outside the forum State conducting

business with Tribal entities on tribal lands.

Congress has plenary power over interstate comrhercé just as ;
it does over lndian commerce. (U.S. Const., Art. | § 8, cl. 3; Pike v.
Bruce Church (1970) 397 U.S. 137.) Congress, exercising its
plenary power has adopted a statutory definition of “interstate |
commerce” that 'sp.ecifically includes Ihdian Country as a separate
forum from a state when dealing with the sale of tobacco products.
(See 15 U.S.C.A. § 375(9).)

‘An out-of-state entity is amenable to suit ohly from obligations
arising out of the activities in the forum State. A State may only
maintain a suit in personam to collect a tax or enforce a regulatory

scheme where the out-of-state entity avails itself or exercises a
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privileQé_ of conducting business in the State. (See Internatidnal
Shoe, supra, 326 U.S. at 321.) '

| ‘Therefore to subject NWS to suit in California the Plaintiff
must demonstrate that NWS’s actions (not,éxpectatidns) occurred
within California and that NWS availed itself of doing business in

California.

The authorify cited by the ,Court of Appeal does not- support
the conclusion réached. In fact the Opinion completely ignores the
location and conduct of NWS at issue. The Court of Appeal through
its reliance on the Oklahoma decision applies the preemption and
infringement tests as if NWS sold products directly to California
residents .in ‘California; ignoring the sovereign status of Big Sandy
and that all deliveries occurred in Indian country at Big Séndy’s

direction. Per federal statute a delivery to Indian country, is the R |

eqUivalent of a delivery in interstate commerce. (See 15 US.CA. §
375(9)) Therefore California has no more authorlty to hale NWS
into Court under the facts of this case then it would if all purchases
of NWS’s product were by an Indian tribe in Nevada or Georgia.
Thé holding by the Court of Appeal is based on circular logic where
the ends define the means, allowing California to assert backdoor -
regulation over tribes and entities conducting business with tribes
under the guise of exercising personal jurisdi'ction contrary to the

fundamental structure of our federal system.

_In contrast, case law supports the SUperior Court’s finding that
contacts with an Indian tribe within Indian country occur outside the
forum and do not confer personal jurisdiction upon a state. (See

North Pacific Insurance Company v. Swizler (1996) 143 Or.App.
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223, 236; In re Commitment of VBeaulieu (Minn. App. 2007) 737 N.W.
" 2d 231, 235; Flammond v. Flammond, supra, 621 P.2d at 473;
Martinez v. Superior Court. (Ariz.App.A 1987),73_1 P.d 1244, 1246;
Dixon v. Picope Constr. Co. (Ariz. 1989) 772 P.2d. 1104, 1113;
Byzewski v. Byzewski (N.D. 1988) 429 N.W.2d 394; Balyeat Law,
P.C. v. Pettit (Mont. 1998) 967 P.2d 398, 408, partially overruled on
other grounds in In re Estate of Big Spring (Mont. 2011) __ P.3d __
[360 Mont. 370]; Cook v. AVI Casmo Enterpnses Inc. (Ariz.App.
2008) 2008 WL 4108121, *2. ) |

In support of this conclusion, the Superior Court closely
examined the State’s authority to regulate transactions between
NWS and Big Sandy, a- federally-recognized Indian tribe with the |
“right to make [its] own laws and be governed by them.” (Order at 2,
quoting Nevada v. Hicks, supra 533 U.S. at 362) The Superior
Court correctly found that “the legal incidence of the statutes at issue
in-this case ... would fall directly on Big Sandy as an importer as well
as NWS as a seller of unregistered cigarettes.” (Order at 3.) “When
on-r'e'serv_ation conduct involving only Indians is ét issue, state law is
generally inapplicable, for the State’s regulatory interest is likely to
be minimal and the federal interest in encouragmg tribal self-
government is at its strongest.” (Order at 3, quoting Bracker, supra,
at 144; see also Order at 5, quoting Nevada v. Hicks, supra, at 362.)
“Of even more significance, NWS’ sales to Big Sandy constitute not
only commerce between Indian-owned entities bu_t also interstate
commerce. ... Such activities are more properly subject to
’ Congreesional regulation, which has plenary power to regulate
Indian commercial activities.” (Order at 4.) Consequently, NWS's

out-of-state contacts with Big Sandy, over which California lacked |
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| any regulatory authority, did not constitute minimum contacts witt\'
the forum state sufficient to establish personal jurisdiction over NWS.
(Order at 4.)

The Superibf Court élso found that NWS did not purposefully
avail itself of Califorhia’s jurisdictionvby placing its goods into the
stream of commerce. (Order'at 4.) The evidence showed that NWS
did not “direct” its sales through Big Sandy to California consumers;
instead, the court found “[t]here is no evidence supporting an
inference that NWS exercised any control over Big Sandy’s
downstream sales. ... NWS intended to sell its cigarétte'stonly to
Indian reservations and not the wider California market.” (Order at
4.) Furthermore, .th‘e court observed, mere “[t]ofeseeability that a-
product will enter California without having some control over its
ultimate destination does not satisfy the due process clause of the
United States Constitution'.” (Order at 5, quoting As You Sow v.
Crawford Laboratories, Inc. (1996) 50 Cal.App.4th 1859, 1869.)"

0 California’s lack of regulatory authority over areas that are
geographically within the state factors into the personal jurisdiction
analysis in As You Sow v. Crawford Laboratories, Inc., supra, 50
Cal.App.4th 1859. There, the court concluded that an out-of-state
manufacturer’'s. sales and deliveries to a federal agency located in
California did not support personal jurisdiction over the manufacturer
because “the performance of the contract occurred on federal land,
and California had no significant relationship with the contract.” (/d.
 at 658, fn. 15; see also id. at 658-59 [contrasting manufacturer’s
other sales with those to the federal agency].) Unlike:- the
manufacturer in As You Sow, NWS made no direct sales of
cigarettes anywhere in California. The Court of Appeal’s refusal to
consider whether California possessed sovereign authority over Big
Sandy is in direct conflict with the Fourth Appellate District’s opinion
in As You Sow.
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The Superior Court conducted an extensive analysis of how -
and when actions by an out of state entity and Indian tribes
constitute minimum contacts for purposes of personal jurisdiction,
which was sUfnmarily discarded by the Court of Appeal without
‘explanatioh AThis Court’s review is necessary not only to correct this
error, but to resolve this foundatlonal issue of territorial limitations of

soverelgnty and the exercise of personal ]unsdlctlon
C. Exercising Jurisdiction is Not Fair or Reasonable

The exercise of jurisdiction in this case would not be fair or
reasonable. The Court of Appeal erroneously'justiﬁed its conclusion
that it would be fair and reasonable to exerdise jurisdiction primarily
on California’s interest in enforcing the MSA. ('Opinion at 12, citing
extensively to Equnéon, supra). In Edmonson, the Oklahoma
Attorney General sued NWS for alleged violation of Oklahoma’s
“version of the Diréctory statute. (Edmonson at 2047) On appeal
from the trial couvrt, the Oklahoma Supreme Court subjected NWS to
a “stream of commerce” analysis. Baséd on the quantity of
cigarettes transmitted from NWS to the Muscogee Creek Nation, the
court found that NWS had purpos_efully directed its cigarettes toward
Oklahoma. (/d. at 208.) The court then found, primarily because of -
the state’s interest in maintaining the “integrity” of its arrangement
with the majo‘r cigarétte manufacturers, it was fair and just to try
NWS in Oklahoma’s courts. (/d. at .’209.)11 The Court of Appeal in

" The “integrity” of the MSA and the States desire to enforce the
MSA are irrelevant to the question of whether the State may
exercise personal jurisdiction over NWS. The State’s desire to-
enforce a regulatory scheme where it has no authority to do so does
not and cannot create jurisdiction where it does not exist. It would
not be fair or reasonable to allow the State to assert personal
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the instant-c_asé‘simply imported the Oklahoma Court’s analysié into

_its own opinion.

Federal statutes and case law, however, define. actions
- occurring in Indian country as interstate commerce and 'Indian
commerce. If the State has no ability to regulate an out-of-state

entity, it has no ability to hale the out-of-state entity into Court.

‘The Edmondson case relies on -authorities that involve actions
where a tribe or an Indian aggrieved by a State’s attempts to
regulate reservation activity bring suit agaihst the “State.
(Edmondson, supra,. 237 P.3d at 211-214, citing, inter alia,
Washington v. Confederated Tribes of the Coleville Indian
Reservation (1980) 447 US 134 [suit by a tribe again'st' state
seeking to enjoin state from seizing cigarette shipments to
reservation]; Moe v. Confederated Salish and Kootenai Tribes of
Flathead Reservation, supra, 425 U.S. 463 [Indian smoke shop
.owher brought declaratory action against state to prevent collection '
of stéte cigarette taxe_s]; New Mexico v. Mescalero Apache Tribe,
, supra, 462 U.S. 324 [tribe brought action to enjoin state from
enforcing state game laws on tribal land].) None of these cases
involved claims of personal jurisdiction, and none of these cases
allowed direct interference or regulation of tribes or Indians by a
State. All of these cases dealt specifically with purchases or actions
by state resident non-Indians directly with a tribal entity. Neither

Edmondson nor the Court of Appeal should have considered these

jurisdiction over NWS solely because it wants to enforce a
comprehensive regulatory scheme designed to monetary benefit the
State and big tobacco without authority to otherwise regulate either
the Indian tribe purchaser or the out-of-state Indian corporation.
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_ caseé determinative for pufposes of making a finding as to personal

jurisdiction issues.

The Superio-r' CoUrt corréct_ly held that the exercise of

jurisdiction over NWS would not be “fair and reasonablé” because

there is uncertainty at the other end of the distribution
as to whether the state’s financial responsibility and
other laws at issue in this case could be enforced
against Big Sandy. It would be unfair to place the
burden on an out of state distributor to determine ...
what state laws are enforceable against the tribe with
respect to any resales of those products.... The Court
finds that, under these circumstances, it would not be ,'
reasonable or fair to exercise jurisdiction over NWS.

(Order at 5.) In short, the Court of Appeal’s decision unreasonably
~and unfairly allows California to hale into Court an out-of-state

cofporatiOn conducting business outside of California.

Federal law defines Indian country as separate from a state
for purposes of interstate commerce, therefore it is only reasbnéble‘
to concl_ude that Indian country is not part of California. The only
conduct at issue raised by the State in this matter is sales “in the
State.” NWS has no “presence” in California and the purchases at
issue did not take place in California. The Court of Appeal d.id h_ot

- consider these facts or how each relates to whether it would be
unfair or unreasonable for California to hale NWS into Court to
“defend against such an action. The Court's review is neceAssary to
consider these critical facts in relation to the fairness prong of the
minimum contacts test as well as to provide guidance for
determining the fundamental issue as to the definition of forum for

jurisdictional purpose.
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V. CONCLUSION

For the foregoing reasons this Court should'f grant review of this
_petitioh és it is necessary to settle important ‘questions  of
anstitutional law, and to determine whether the Court of Appeals -
Opinion comports with recent decisions issued by the United States
Supreme Court. This Court’s review is nebessary to esté’blish clear
~guidance for defining this fundamental issue, how to define the
“forum State” for purposés of_-persorial jurisdiction where conduct

involving Indians in Indian country is at issue.

 Dated: July 15, 2011.

FREDERICKS PEEBLES &
MORGAN LLP

John M. Peebles
Darcie L. Houck
Tim Hennessy

Attorneys for Specially
Appearing Defendant and
Petitioner Native Wholesale
Supply Company '
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- COPY

IN THE COURT OF APPEAL OF THE STATE OF CALI RN& L E D

THIRD APPELLATE DISTRICT JUH -8 2018
(Sacramento) OURT %feé&iEéL Fgwgg#”STRiCT |
THE PEOPLE ex rel. KAMALA D. ' C063624
HARRIS, as Attorney General, :
etc., , (Super. Ct. No. 34-2008-

_ 00014593 -CU-CL-GDS)
Plaintiff and Appellant, S

V.
NATIVE WHOLESALE SUPPLY COMPANY,

Defendant and Respondent.

APPEAL from a judgment of the Superlor Court of Sacramento
County, Shelleyanne W.L. Chang, Judge. Reversed.

Edmund G. Brown, Jr., and Kamala D. Harris, Attorneys
General, Dennis Eckhart and Karen Leaf, Assistant Attorneys
General, Michelle L. Hickerson and Michael E. Edson, Deputy
Attorneys General, for Plaintiff and Appellant.

Fredericks Peebles & Morgan, John M. Peebles and Darcie L.
Houck for Defendant and Respondent.

"The State of California (the State) sued defendant Native

Wholesale Supply Company (NWS) for allegedly violating state law



on cigarette distrib‘utioh1 and étate law on eigarette.fire

safety,

NWS moved successfully to quash serv1ce for lack of

personal Jurlsdlctlon

NWS is an outfof—state, triﬁal-chartered corporation that
is owned‘by a Native American individuai. Its principal -
business is the sale and distribution of cigarettes_manufactured:
by Grand River Enterprisesvsix Nationé Ltd. (Grand River), a
tribal-owned corporatien in Canada. Since late 2003, NWS has .
sold hundreds of millions of ‘Grand River cigerettes to a small
Indian tribe in California, and these c1garettes, 1n turn, have.

‘been sold to the California public.

-Based on this scenario, we conclude thet NWS has
.purposefully derived benefit from California activities;under
the stream of commerce theory, sufficient to invoke personal
jurisdiction. Indeed, for personal jurlsdlctlon purposes, we
see not just a stream of commerce, but a torrent. Consequently,
- we shall reverse the order quashing service and remand this
'matter to the trial court. (Code Civ. Proc., § 904.1; subd.
(a) (3).) |

We will. set forth the pertinent facts in the discussion

that follows.

1 The state law in question is based on the 1998-11tlgatlon

settlement agreement between American tobacco companies and 46
states (See Rev. & Tax Code, § 30165.1.)



DISCUSSION

I. The Law
The constitutional limits to the exercise of personal
jurisdiction-are discussed in Bridgestone Corp. v. Superior

Court (2002) 99 Cal.App.4th 767 .(Bridgestone) :

“A California court may exercise persopél jurisdiction to
the ekteht allowed undef the:United States Constitution and the
ACalifornia Constitution. (Code Civ. éroc., §-410.10; Vons
Campanieé, Inc. v. Seabest Fobds; Inc. [(1996)] 14,Cél.4th
[434,] 444.) Under the Fourteenth Amendment due process éléuSe,
a state court may exercise personal jurisdiction'over a
nonresident defendant who has not been served with procesé
-inside the state only if the defendant has suffiéient ‘mindimum
contacts’ with the state so that the exercise of jurisdiction is
reasonable and compérts with ‘“fair play'and substantial
justice.”’ (Internat. Shoe Co. v. Washington (1945) 356 U.S.

310, 316-317 [90 L.EQd. 95, 102-103); vons Companies, at p. 444.)

“A nonresident defendanﬁ whose aétivities within the state
" are substantial, continuous, and systematic is subject to
‘general,jurisdictioni in the state, meaning jUrisdictién on any
cause of action. [Citations.] Absent such pervasive
activities, a [nonresident] defehdant is subject to ‘épecific
jurisdiction’ only if (1) the defendant purposefully availed
-itself of ﬁhe benefits of conducting activities in the forum
state . . . jcitations]; (2) the dispute arises out of or has a

substantial connection with the defendant’s contacts with the



statev[citations]; and (3) the erercise of jurisdiction would'be
fair and reasonable [citations).” (Bridgestone at ppr‘773-5?4,
'boldface added to factor -numbers [citing‘for'the three-factor
test, Burger King Corp. v. Rudzewicz (1985) 471 U?S. 462, 472,
475-478 [85 L.Ed.szSZSZ 542-545] (Burger King) & Vons
Companies, inc.‘v. Seabest_Fbode, Inc., éupra; 14 Ccal.ath at

jo) o 447-453 (Vons Companies)].)

“Purposeful availment” (factor No. (1) above) is shown if
_the nonresident defendant has “purposefully dlrected” its
activities at forum res1dents,v ‘purposefully derived benefit”
from forum activities, or “purposely availed” itself of the
' privilege of conducting activities within the forum state, thus
invoking the benefits and protectlons of the state’'s laws.
(Vbns Cbmpanles, supra, 14 Cal.4th at p. 446, citing Burger
King, supra, 471 U.S. at Pp. 472-473, 475 [85 L.Ed.2d at
Pp. 541-542].) | | -

The United States Supreme Court has explalned that plac1ng
goods in ‘the stream of . commerce with the expectation that they
will be purchased by consumers in the forum state 1nd1cates an
intention to serve that market and constitutes purposeful
availment; as long.as the coﬁduct creates a “substantial
connectlon” with the forum state-—for example, if the income
earned by a manufacturer or dlstrlbutor from. the sale or use of
its goods in the forum state is “substantial.” (Brldgestone,
supra, 99 Cal.App.4th at pp. 774?775 777; see.id. at p. 77s,

c1t1ng Secrest Machlne Corp. v. Superior Court (1983) 33 cal. 3d



664, 670+671'(Secrest) &‘Wbrld—Wide.Vblkswagén Corp. v. Woodson
(1980) 444 U.S. 286, 297-298 [62 L.Ed.2d 490, 501-502] (World-

Wide) ; see also Asahi Metal Industry Co. v. Superior Court

(1987) 480 U.S. 102, 112, 116-117, 122 [94 L.Ed.2d 92, 104-105,

107-108, 110-1111 (Asahi) (plur. opn. of O’Connor, J.; separate

~opns. of Brennan, J., & Stevens, J.} conc. in part & conc. in

the judg.).)

Purposeful availmeﬁt does not arise where a nonresident
manufacturer or distributor mexely'foreseeé thét its pfoduct
will enter the forum state. But.purposeful availment ié shown
where the sale or distribution of a product “‘arises from the
efforts of the manufacturer or distributor to serve, directly or
indirectly, the [forum state's] market for its product . . . .’"
(Secrest, supra, 33 Cal.3d at p. €70, italics aéded, quoting

World-wWide, supra, 444 U.S. at p. 297 [62 L.Ed.2d at p. 501];

_see also Bridgestone, supra, 99 Cal.App.4th at P 776.)

The California'Supreme Court has equated “phrposefull
availment” with engaging in_economic activity in California “‘as
a matter of. commercial actuality’”—i.e., as a matter of
“economi.c reélityf” (Buckeye Boiler bo. v. Supefior Court

(1969) 71 Cal.2d 893, 901-902, 903 (Buckeye Boiler).)

A plaintiff opposing a defendant'’'s motion to quash service

" has the burden of establishing factor Nos. (1)-(the defendant’s

purposeful availment) and (2) (lawsuit relates to the
defendant’s contacts with state). (Bridgestone, supra,

99 Cal.App.4th at p. 774.) If the plaintiff does so, the burden



then éhifts to'the defendant to show factor No. (3), that the
- exercise of jurisdiction would be unreasonable. (Ibid. ; Burger

King, supra, 471 U.S. at p. 476 (85 L.Ed.2d at p.'543].) .

If the material facts are undisputed, as here, we
independently review the determination of personal jurisdiction.
(Vbhs Companies, supra, 14 Cal.4th at p. 449; Bridgestone,

supra, 99 .Cal.App.4th at p. 774.)

II. The Facts

The undisputed material facts are as follows.’

NWS is a tribal-chartered corporation headquartéred on an'-
Indian reservation in New York; The'president and sole owner.of
VNWS is Arthur Montouf, a member. of the Seneca Nation qf Indians.
NWS (1) imports cigarettes from Grand River, & tribal-owned ,
Canadian cigarette manufacturer; (2) stores the cigarettes at
three locations in the United Stateé (including the Free Tradé »
Zone in Las Vegas, Nevada); and (3) then sells the cigarettes_to.

tribal éntities in the United States.

In California, NWS sells the Grand RiVer‘cigarettés'
primarily ﬁo Big Sandy Rancheria (Big Sandy)(van Indiaﬁ triBe
with 431 members located on a reservation about 40 miles
northeast of Fresno. A sales tranéaction occurs when Bié Sandy
places an order with NWS. NWS then releases the cigarettes from
storage and arranges for their transport either to Big Sandy or
to other';ndian retailers (as aéparently directed by Big Sandy)

in California. Big Sandy and the other Indian retailers then -



 sell the cigarettes to the general public in California,_.The
cigarettes are»stemped “‘For Reservation Sales Only.’"

Using this system since late 2003, NWS has delivered over
325'million*cigarettes, worth nearly $12 million, to California.
In 2007 ‘alone, NWS shlpped and sold approximately 80 million

cigarettes (4 mllllon standard packs) to the 431- member Big

- Sandy.

The present lawsuit had its genesis in the 1998 lltlgatlon
settlement agreement that. was reached between several states.

(including California) and major American tobacco manufacturers.

In Noveﬁber 1998, California and 45 other states.entereo
1nto a Master Settlement Agreement (the MSA or Master Settlement
Agreement) with the major American tobacco manufacturers. In
exchange for a llablllty release from the states for smoklng~:
related publio healthcare cqsts,'the.Settling manufacturers
agreed to limit their marketing and to pay the settling states

billions of dollars in perpetuity.

To protect the efficacy of the MSAL which applies_only'to
.tobaoco meanacturers,'California enaoted a_statute in 2003 (the
Directory law) (Stats. 2003, ch. 890, § 7), which, in effect,
allegedly prohibits ehy person from'selling, distributing,
transporting, importing, or causihg to be imported, cigarettes
that do not comply‘with the-MSA's'requirements, and that the
person “knows or should know” will be sold;Aoffered, or |

possessed for sale in California. (Rev. & Tax. Code, § 30165.1,



®

subds. (e), (b), (c); see State ex rel. Edmondson v. Native

Wholesale Supply (Ok. 2010) 237 P.3d 199, 203-204 (Edmondson).)

The State sued NWS, principally alleging that -NWS violated
the Directory law as well as state law on cigarette fire saféty.-

(Health & Saf. Code, § 14950 et seq.)

II1. Applying the Law to the Facfs
A. Factor No. (1 )——PurposefulAvaitmgnminimum Contacts

The State alléges without dispute that; sihce the end of
2003, NWS has shipped and sold over 325 million cigérettes to
Big Sandy and, és'apparently directed by Big Sandy, to othef
Indian retailers in California, reaping millions of dollars in
the process. In 2007 alone, NWS shipped and sold apbrdximately
80 million cigarettes (i.e., 4 million sténdard cigarette packs)
ﬁo Big Sandy. Again, Big Sandy has just 431 members; in other
words, even if nearly evéry member of Big Sandy smoked two packs
every day thét would still total only about 280,000 packs a
year. These Cigarettes,win turn, are sold to the general public
in California. |

-As we have seen, “purposeful availment”—which is tﬁe'
shorthand standard for the “minimum contacts” that a-nonresident-
defendant must héve with a forum state for the forum-to assert
personal juiisdictiOn consisfent with due process—is shown if
;hevnonresident'defendant has “purposefully-derived'benefiﬁ”

from forum activities. (Voné Companies, supra, 14 Cal.4th at

P- 446.) Placing goods in the stream of commerce with the

expectation that they eventually will be purchased by consumers



in the forum state in&icates an intention to serve that market
and constitutes purppseful-availment, as long as the'conduét
creates a “substantial connection” with the forum étaté; for
example, if the.ihcome earned by a mapufacturér or>distribut6r
from the sale or use of'i;s goods' in the forum sﬁate is | _
“substantial.” (Bridgestone, supra, 99 Cal.App.éth ét pp. 774-
555, 777; see also Bridgestone, at p. 776, citing Burger King;
supra, 471 U.S. at pp. 473, 475 [85_L}Ed;2d at pp. 541, 542] &
w0r1d-wide,;§upra,'444 U.S: at pp. 297-298 [62 L.Ed.2d at

PP- 501—502]; Asahi, supra, 480 U.S. at pp. 112, 116-117, 122
[94 L.Ed.2d at pp. 104-105, 107-108, 110-111] (plur. opn. of

O’Connor, J.; separate opns. of Brennan; J., & Stévens, J.,

-conc. in part & conc. in the judg.); Secrest, supré, 33 Cal.3d

at p. 670.)

As a matter of “commercial actuality,"~ife., as a matter of
“economic reality" (Buckeye Boiler, supra, 71 Cal.2d at pp. 901-

903), NWS’s dlstrlbutlon into California of hundreds of millions

of profltable cigarettes over the past few years, via a small

Indian tribal network in which the c;garettes are eventually
sold to the general pﬁblic, meets the “minimum contacts” legal
standard of4“purposefu1 availment”: NWS has “purposefuilyv
derived benefit” fr&m Célifornia activities through a

“substantial” stream of commerce.

In a recent decision, the Supreme Court of Oklahoma found
similarly as to NWS involving a nearly identical distributive

process, reasoning: .



"The State alleges [without real dispute] that over a
fifteen-month period more than one hundred million cigarettes
worth more than eight million dollars were sold into the

Oklahoma market through this process. . . . 91 . . .'[ﬂ]

. . . . [Wle are looking here at a diséributdr [i.e., NWS)
of a finished product—cigarettes—who éauséé thelproduct to be |
delivered to [a) [triball entity in thié state in such
quantities that its ultimate destination.can only'be.the general
public in this state. While the [triball entity with which
Native Wholeéale Supply [(NWS)] directly deéls may operate on
tribal land, that tribal land:is not,located in some parallél

universe. It is geographiéally within the State of Oklahoma.

Both entities are engaged in anﬂénterprise whose purpose is to

serve the Oklahoma market for cigarettes.

" “This is not a case wheré [NWS] is merely aware that its
product might be swept into this State and sold to Oklahoma
consﬁmers. The sheer volume of cigarettes sold by [NWS] to
[gribal] who1esa1ers in this State shows the Company to be part
of a distribution channel for Seneca [Grand River]‘cigaréttes
fhat‘inﬁentionally brings that product into the Oklahoma_ 
marketplace. [NWS] is not a passive bystander in this pfocessf
It reaps a hefty financial reward for delivéring its products

into the stream of commerce that brings it into Oklahoma. To

claim, as [NWS] does, that it does not know, expect, or intend

that the cigarettes it sells to [the tribal entity] are intended.

for distribution and resale in Oklahoma is simply disingehuous.
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" . . . We hence hold that the minimum contacts segment of

due process analysis is satisfied.” (Edmondson, supra, 237 P.;d'

_at pp. 208-209, fn. [citation] omitted.)?

As evident frdm our extensive Quoting of the'Edmondson‘
decigion, we find “Oklahoma is OK” on this pbint. Such
persuasion was not available tolthe'trial couf& when it érantéd
NWS’s motion to quash. In line with Edmondsbn,'we conclude that
NWS has minimum contacts with California sufficient for the
State ﬁo assert-perSOnal jurisdiction over the company

consistent with due process.

The presence of minimum contacts, however, does not end the
due process inquiry. We must still consider factor Nos, (2) and
(3), to thch we turn now. (Bridgestone, supra, 99 Cal.App.4th |
at. pp. 773-774;)> |

B. Factor No. (2y—Lawsuit Arises Out ofDefendant’s Contacts with the State

This factor is readily‘metvhere. In this lawsuilt, the
State alleges that NWS is violating California’s cigaréﬁté
distribution and ﬁiré safety laws. NWS’s cigarette distributidn
in California constitutes NWS'’s contacté with California.
Obviously, then, this lawsuit “arises out 6f"‘NWS's contacts
with California. (Bridgestone, supra, 99 Cal.App.éth at

p. 774.)

2 We recognize that Oklahoma's population is about a tenth of

California‘’s, but this does not lessen the persuasive punch of-

_this reasoning with regard to NWS's activities in California.
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' C. Factor No. (3y—Exercising Personal Jurisdiction Is Fair and Reasonable

This factor poses little hindrance to reversal as well.

*[Iln evaluating the reasonableness of:personal
jurisdiction, a court must.éonsider‘(l) the burdenion the
foreign defendant of defending an action in the forum state; (2)°
the forum state’s interest in adjﬁdiéating tbe‘dispute;_(B) the
piéintiff’s-interest.ih'obtaining relief; (4) judicial economy;
and (5)-the states’ shared interest ‘“in furthering‘fundamentél
~ substantive social policies.”’” (Bridgestone, supré,

99 Cal.App.4th at p. 778, citing,Asahi, supra, 480 U.S. at
p. 113'[94 L.Ed.2d at p. 105] & Wbrld-wide; supra, 444'U.S.'at
pP. 292 [62 L.Ed.2d at p. 498]:)

NWS can hardly claim a heaﬁy burden in having to defend
this action in California. After all, NWS stores its highly

_profitable cigarettes jﬁst next dobr'in_Nevada.

Thé forum state’s interest and the plaintiff'siinterest.
merge here, creating a potent combination. As Edmondson
recognized, the integrity of the Master Settlement Agreement
depends on the ability gf the State'to enfqrce its terms. (See

Edmondson, supra, 237 P.3d at p. 209.)

"That leaves judicial economy and the states’ shared
interest in social policy. As the court in Edmondson aptly put
it once again, “[t]he éourts of this State and.only the courts
of this State [(here, California)] offer the most efficient and
rational forum for the resolution of a controversy over the

meaning and effect of State statutes governing the allocation of

12



the financial and health-care costs associated with smoking
between the public and private sectors.” (Edmondson, SUpra, 237

P.3d at p. 209.)

We conclude the”trial court erred in granting NWS‘’s motion
to quash service. The State has personal jurisdiction over NWS

regarding this lawsuit.?

DISPOSITION
The oxdér quashing service on NWS is reversed. The matter.

is remanded to the trial court for further proceedings. The

3 In light of our resolution, it is unnecessary to address the
State’s two other conténtions on appeal; namely, that the trial
court abused its discretion (1) in failing to sanction NWS for
discovery. violations, and (2) in excluding certain evidence.

Both contentions involve the issue of personal jurisdiction:

Also, we express no views on the Indian commerce clause, the
interstate commerce clause, federal law preemption, or Indian
self-government—all of which are discussed briefly on appeal and "
involve the issue of whether the State has authority to regulate
NWS’'s cigarette sales and distribution. These legal principles
and this issue may implicate the merits of this lawsuit and/or
subject matter jurisdiction; again, we express no views on these
matters. - (See, e.g., Edmondson, supra, 237 P.3d at pp. 209- 217
[discussing Indian commerce clause].) The parties did not
- adequately argue below, and have not adequately briefed here,
any of these issues. This is understandable because the issue
of the State’s personal Jurlsdlctlon over NWS in this 1awsu1t
was the only issue actually before the trial court.

Finally, we deny the State’'s request for 3ud1c1al notlce in
support of its reply brief (which goes to evidentiary issues’
involving personal jurisdiction), as well as NWS’s related
motion to strike portions of the State’s reply brief. We also
deny NWS'’'s request for judicial notice in support of its
respondent’s brief (which cites to pending superior court orders
in other cases, as well as to treatises regarding the regulation
of Indian commerce) . ‘ '

13



State is awarded its costs on appeél.“ (cal. Rﬁles of Court,

rule 8.278(a) (1), (2).) (CERTIFIED FOR PUBLICATION)

BUTZ . J.

We concur:

RAYE - , P J.

'ROBIE -
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SACRAMENTO
GORDON D SCHABER COURTHOULSE

MINUTE ORDER

Date: 09/25/2009 _ o Time: 02:25:14 PM ' Dept: 54
Judii:ial Officer Presiding’ Judge Shelleyanne W L Chang ' '

Clerk: E. Higginbotham S

BailifffCourt Attendant: None
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Case Init. Date: 06/30/2008

Case No: 34-2008-00014593-CU-CL-GDS Case Title: People of the State of Califomia ex real. Edmdrid
G Brown Jr Attorney General vs. Native Wholesale Supply

Case Category: Civil - Unimited -

Event Type: Motion to Quash Service of Summons - Civil Law and Motion

__Causal Document & Date Filed:

. Appéarances: '

Nature of Proceeding: Motion to Quash Service of Summons (Taken‘ Under Submission
8/24/2009) . ‘ ' . - R -

TENTATIVE RULING

Defendant Native Wholesale Supply ("NWS")'s motion to quash is gra_nted for the reasdn_s set forth .

below. =~ :

The complaint alleges that NWS has violated Rev. & Tax. Code section 30165.1 by seliing to California
businesses brands of cigarettes that are not listed in the Attomey General's directory of manufacturers
who have complied with this state's financial responsibility laws. Such sales also allegeedg{ violate Health
and Safety Code section 14950 (establishing ignition-propensity standards), 15 USC section 375 et..seq
(shipping cigarettes in interstate commerce to persons or entities in California that are not licensed as

cigarette distributors by the California Board of Equalization) and Bus. & Prof. Code section 17200 .

(unfair competition).
NWS contends that California does not have personal junsdiction over it because it has no minimum

contacts with the State of California, as it is an out-of-state corporation that sells and ships cigarettes

,?r:jly tot Nbaetisve American tribes and _Natnve Amencan-owned entities located on the land of recognized
ndian tribes. ‘

The following facts are_undisputed. NWS 1s chartered by Sac and Fox Nation, a federally recognized

sovereign Native American nation, and 1s wholly owned bx Arthur Montour, a member of the Seneca

Nation of indians, a federallé recognized sovereign Native rican nation. 'I_ts business operations are

maintained on the Seneca Cattaraugus Indian Temtory which is physically situated in New York. NWS

does not have an office, personnel, malhn? address, bank accounts, sales agents, telephone, real estate

grtaf/tehﬁlestm C:hgamla. NWS is an out-of-state corporation that has no office or other presence in this
e. Montour decl. : .

The record before the Court establishes that the only entity in this state to which NWS has directly sold
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.- .cigafettes is Big Sand?( Réncheria, a recognized .lndiari tribe. Big Sandy, in tum, has sold cigafettes
=Spurchased from NWS fo other indian and non-Indian persons and entties in Califomia. Some of NWS
ales to Big Sandy were shipped directly to other entities in Califomia. :

that this court has specific jurisdiction over NWS. Specific jurisdiction arises when a defendant has

Plaintiff concedes that the State has no general jurisdiction over defendant. Plaintiff contends, however, -

purposefully availed itself of the privilege of conducting -activities in California; the claim arises-out of .

defendant's California-related actwit)&oand the exercise of jurisdiction would be fair and reasonable. F.
Hoffman-LaRoche, Ltd. v. Superior Court (2005) 130 Cal.App.4th 782, 796. Plaintiff asserts that-NWS
has purposefully availed itself of the privilege of conducting activities in California by: 1) its direct:sales to
Big Sandy Rancheria, and 2) its indirect sales to entities and persons "downstream® from Big-Sandy.
The Court examines each of these contentions in turn. . » T

Whether minimum contacts are established by sales to Big Sandy

Plaintiff has cited no authorities, and the Court is aware of none, holding that sales by an out-of-state
corporation to an Indian tribe on a reservation located in this state constitute mimmum contacts with this
state that will support personal junsdiction over the out-of-state corporation. Indeed, the Court has found
no California authonties applying a minimum contacts analysis where any activities on an Indian

reservation were mvolved,

Authorities in other jurisdictions applying a minimum contacts analysis involving Indian reservations have
-concluded that activities taking place solely on Indian lands do not constitute contacts with the forum
state. In Flammond -v. Flammond (Mont. 1980) 621 P.2d 471, the Court held that Montana did not have
personal jurisdiction to enforce a California court's order to Pay child support against a father who was
an enrolled member of the Blackfeet Tribe and lived on the tnbe's reservation. The ‘Montana. court
reasoned that there were no off-reservation acts in Montana sufficient to vest that state's courts:with
personal (urisdi_dioq over the father. The marriage had taken place in California, and the mother had
returned to California after separating from the father. The father's domicile on the reservation was not

an in-state contact that would support jurisdiction. :

" In Martinez v. Superior Court (Ariz.App.1987) 731 P.2d 1244, 1246, a dissolution action by a non-Indian’
%and Y

wife aganst a reservation Indian hus! e court applied the general rule that state courts do not
have jurisdiction over an Indian living on an Indian reservation absent sufficient minimum contacts by the
- Indian within the state away from the reservation. As the mantal domicile was on the reservation, the
children were conceived on the reservation and the separation occurred on the reservation, the court
concluded that it had no jurisdiction. On similar facts, the court in Byzewski v. Byzewski (N.D. 1988) 429
N.W.2d 393, 397 came to the same conclusion.

Out-of-state authorities are not, of course, controlling. Further, these cases involve domestic
relationships, while this case involves.commercial activity. However, to the extent that plaintiff asserts
that NWS" sales to Big Sandy constitute minimum contacts with this state simply because Big Sandy.is
physically located in this state, the Court rejects thatffproposmon.‘ The Court is persuaded by the cases
discussed above that on-reservation conduct is insufficient to establish minimum contacts with a forum
state absent off-reservation activities within the forum state. : : - ‘

Plaintiff further contends that NWS' sales to Big Sandy constitute minimum contacts with this. state
because state law applies to reservations located in this state. The.issue of the application of state law to
Indian reservations is not as simple as the broad generalities relied upon by Flamtlff, e.g. "reservations
are part of the state within which they lie and state laws, civil and criminal, have same force within
reservation as elsewhere except for restricted application to Indian wards. Surplus Trading Co. v. Cook
(1930) 281 U.S. 647, 650-651. That statement was, in any event, dicta as the only 1ssue decided by the
court was state taxation of non-Indian owned private property located on a federal military base. As the
U.S. Supreme Court later observed, "That is not to say that States may exert the same de?ree of
regulatory authority within a reservation as they do without. To the contrary, the principle that Indians.
have the right to make their own laws and be governed by them requires ‘an accommodation between

the.interests of the Tribes and the Federal Government; on the one hand, and those of the State, on the

other.” Nevada v. Hicks (2001) 533 U.S. 353, 362, quoting Washington v. Confederated Tribes of
Colville Reservation (1980) 447 U.S. 134, 156. - _
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ncluded ,c"i{a]n' examination of Supreme Court cases shows tribal sovereignty to be at its strongest
sPwhen expfl tly established by a treaty .. or when tribal government acts within the borders of its
”reservation, in a matter of concern only to members of the tribel ] [citations omitted] Conversely, when a
tribal govemment goes beyond matfers of intemal self-governance and enters into off-reservation
business transaction with non-indians, its claim of sovereignty is at its weakest.” .

In_sum, state's interests are generally highest when the individual Indian or Indian tribe engages in
off-reservation conduct within the forum state. E%a Nevada v. Hicks, sugra (state officers executing-
() rocess related to the violation, off reservation, of state laws), Organized Village of Kake v. Egan (126
369 U.S. 60 {state rqulatxon of fish traps operated in non-reservation waters), Mescalero Apache Tribe
;/..bJones (19 t?) 131 1 U.S. 145 (state tax on gross receipts of ski resort operated on land outside the
ribe's reservation). :

The state's interests are weakest where the conduct of the individual Indian or Indian tnbe -is
on-reservation conduct relating to tribal sovereignty. "When on-reservation conduct involving only
_Indians is at issue, state law is generally inapplicable, for the State's regulatory interest is likely to be
minimal and the federal interest in encouraging tribal self-govemment is at its strongest.” White
] Mountain Apache Tribe v. Bracker (1980) 448 U.S.136, 144 ’ o

Plaintiff contends that, where state interests outside the reservation are implicated, a state may regulate
the activities of even tribe members on tribal land, such as sales of cigarettes on reservation dand by
tribal entities to nonmembers from off the reservation. Nevada v. Hicks, supra, 533 U.S. at 362, citing
‘Washington v. Federated Tribes of Colvilie Reservation (1980) 447 U.S. 134, 151. Plaintiff urges the
Court to find that NWS' sales to Big Sandy implicate unidentified state interests outside the reservation
- because Big Sandy, in turn, sells those cigarettes to California entities and consumers off the
e reservation. '

.. As the court in San Manuel indian Bingo and Casino v. NLRB (D.C.Cir. 2007) 475 F.3d 1306, 1312,4

The Court initially notes that the power of the state to regulate on-reservation conduct impli:cé't'i'ﬁ‘g ,

off-reservation state interests cannot be assumed in every situation. in Lawrence v. Barona Valley
Ranch Resort & Casino &2007) 153 Cal.App.4th 1364, 1368-1370, the court held it had no subject matter
gznsdlctxon to a 2plﬁ state tort laws against Indian casino operated on resérvation. In Ameriloan v.
upenor Court F 008) 169 Cal.App.4th 81, 84, the court held that tribal lmmunig extends to a tribe’s
for-profit business entities when the entity is operating on behalf of the tribe. In Middletown Rancheria:v.
Workers' Comp. Appeals Bd. (1998) 60 Cal.App.4th 1340, the court concluded that Public Law 280 does
.. not confer on California the power to enforce its full panqpl%,of general cwil regulatory jurisdiction over
A Native American Indian tribes, and therefore the California Workers Compensation Appeals Board-had
no jurisdiction over injuries sustained by an employee of an Indian casino operating on reservation land.

Recognition by the courts that states have the power to impose taxes on the on-reservation sales of
aa?rettes to non-Indians is not authonty that the states may regulate on-resesvation sales in general, or
NWS' sales to Big Sandy in particular. As the U.S. Supreme Court explained in Federated Tnbes, supra,

state taxing schemes on cigarettes and other goods sold to non-Indians have been upheld because the
® legal incidence of the tax fell on the non-Indian purchaser. The effect was simply to neutralize the

competitive advantage gained by the tribes over other retailers by 3)2;}0{()“\3 the willingness’ of .

‘non-Iindian_ purchasers to “flout" their legal obligation to pay the taxes. at 151. States are

categorically barred from placing a tax’s legal incidence on a tribe or on tribal members for sales made .

inside indian country. Wagnon v. Prane Band Potawatormu Nation (2005) 546 U.S. 95, 106 (upholding
sales tax imposed on in-state distributors, manufacturers or importers of fuel sold to Indian tribe for sale
on tribal land because the legal incidence of the tax did not fall on the tribe).

Here, the legal incidence of the statutes at issue in this case would not fall on non-Indian consumers.

@ These statufes do not impose a tax that can be passed along to the non-Indian consumer. Rev. & Tax,
_ Code section 30165.1 imposes an absolute ban on the sales of certain brands of cigarettes that are not

listed on the Attorney General's directory: *No person shall sell, offer, or possess for sale in this state, or

import for personal consumption in this State, cigarettes of a tobacco product manufacturer not included

in the directory.” Rev. & Tax. Code  section 301165.1 rJ£e)(2). The legal incidence of this ban, if applied

here, would fall directly on Big Sandy as an importer as well as NWS as a seller of unregistered

cigarettes.
® ‘ .
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" commerce with the expectation tha theY will be purchased by consumers in the

demonstrating the amount of sales and shipments made by defendant to Bi?

7Buehler's declaration states at para.

Case Title: People of the St of California ex 'real Case No- "‘-2008-0001'4593-CU-CL—GDS
Edmund G Brown Jr Attor, , General vs. Native _

.. Of even more sugniﬁcance; NWS' sales to Big Sandy constitute not only commerce between

ndian-owned entities but also interstate commerce. The authorities upholdin e power of a state to

mpose taxes on sales of goods have concemed only sales within that state. Plaintiff has not cited, and

this Court is not aware of -any authonty permitting a state to regulate interstate commerce between
Indian tribes or tribal entities.” Such activities are ‘more properly subject to Congressional regulation,
which has_plenary power to regulate Indian commercial activities. Agua Caliente Band of Cahuilla
Indians v. Superior Court (2006) 40 Cal.4th 239, 249. :

As the Court finds that the étate cannot %ulate the inte_rstaté commerce between NWS and Big Sandy,'
it t:tejects defendant's contention that NWS' sales to Big Sandy constitute minimum contacts with this
state. , . }

Stream of commerce theory

Plaintiff altematively contends that purposeful availment can be shoWri by_placm‘g goods in the stream of
| ONS orum state. Bridgestone
Corp. v. Superior Court (2002) 99 Cal.App.4th 767, 777. Plaintiff contends that courts regularly find

jurisdiction over a foreign defendant where the defendant's product arrived through the stream .of
- ‘commerce in the forum state via an equally fore:qn middleman. A. Uberti & C. v: Leonardo (Anz..1995)

892 P.2d 1354, 1362-1363 (jurisdicion over Italian manufacturer whose guns were sold in Arizona
through third garéy middleman in Massachusetis); Duple Motor Bodies, Ltd. v. Hollingsworth (9th Cir.
1969{417 F.2d 231 (sale of product by foreign manufacturer via middleman in England to buyers in
Hawaii); Barone v. Rich Bros. Interstate Display Firéeworks Co. (Sth Cir, 19943 25 F.3d 610, 613-614
(Japanese corporation subject to suit in Nebraska where middleman was South Dakota distributor).

Defendant contends that shiﬂ'ments of cigarettes purchased by Big Sandy to other entities is at the
direction of Btug Sandy, and tha
activities of a third par{y.
Plaintiff bears the initial burden to demonstrate facts that support the exercise of jurisdiction. Bridgestone
Corp. v. Superior Court, supra, 99 CaI.AgpAth 767. Plaintiff has produced the following evidence .in
ooppositlon to this motion: declarations of Cock, Allison, Carlson and Diaz regarding_their ;r)\‘urchases of
pal and Seneca cigarettes from Big Sandy Rancheria, Huber Enterprises Smoke Shop, Native Made
Tobacco Shop, and Black Hawk Tobacco ‘Shop; the dedlaration of Gable regardmg various records
andy and to Bla;,lsandy
the declaration of Vincent

consignees. The Court notes that the Gable dedaration includes as an exhibi

“ABuehler, a law clerk who prepared sgread sheets based on sales and shipping documents. Notably,
that the only purchaser identified on any of the 234 shipments .

made by defendant.from December 203 to mid-2008 was Big Sandy Rancheria, although several
shipments designated Huber Enterpnses and Native Buy as consignees. Gable's declaration states that
her review of all records available regarding defendan{'s sales and shipments to entities in California
show sales only to Big Sandy, with 40 shipments to Huber Enterprises, 27 shipments to Native Made

Tobacco, 6 shipments to Native Buy and one shipment to Black Hawk Tobacco.

Plaintiffs contention that this evidence shows that defendant directed the sales to Big Sandy and
downstream to other California entities is not persuasive. The only inference the Court draws from the
evidence of Big Sandy's downstream sales s that Big Sandy acted as a seller and distnbutor -of
cigarettes to other entities in California, indian and non-Indian, as a result of the tribe’s own independent
economic decision. There is no evidence suppongng an inference that NWS exercised an{ control over
Big Sandy's downstream sales. The record establishes only that NWS filled orders r‘Placed' y Big Sandy
and shipped those orders to Big Sandy or other entities designated Ic:fy Big Sandy. NWS did not place-its
own name on the cigarettes as thé_ Massachusetts distrbutor did in Uberti, supra, 892 P.2d at
1360-1361. Unlike the manufacturer in Duple, SLt:tpra._ who made special modifications to its coach for the
Hawaii market, NWS did not modify the cigarettes it sold to Big Sandy in any ww so as to serve the
California market. Rather, the evidence that each package of cu%?rettes sold by NWS was stamped "for
reservation sales only" indicates NWS intended to sell its cigarettes only to Indian reservations and not
the wider California market. -

While it may have been foreseeable to NWS that cigarettes sold to Big Sandy would be resold to others,
foreseeability alone is insufficient to support specific jurisdiction. As You Sow v. Crawford Laboratornes,

t Big Sandy’s re-sales of cigarettes to othér entities are the unilateral ' :
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.- Inc. (1996) 50 Cal.App.4th 1859, 1868-1869 (multi-million dollar sales to GSA's California depot over a
“2oeriod of sm.)f'ears insufficient to apply stream of commerce theory where seller had no control over final
estination of its products). "Foreseeability that a product will ‘enter California without” having some
g%ntrct)ilm %ver its ultimate destination does not satisfy the due process clause of the United States
nstitution.” T

Flnally, the Court must also find that the exercise of jurisdiction In this case would be fair -and
reasonable. Bridgestone Corp., supra, 39 Cal.App.4th at 774. The Coutt initially observes that this.is not
the typical personal injury case in which a manufacturer places a defective produce in the stream.of
commerce, and junsdiction will allow a California consumer to seek redress from injuries caused .by:that
roduct. This is ‘also not a case where the sales of unregistered cigarettes is a criminal violation, ‘and
hus the ban on such sales would be enforceable against Indian tribes under Public Law 280. -

This case involves state laws which allow some cigarette manufacturers and not others to sell*their
cigarettes in California. The primary burden of these laws falls on the_manufacturer, i.e. to meet the
financial responsibility remuurements and ignition-propensity standards. There is no evidence here that
NWS knew or should have known that Grand River, the cigarette. manufacturer and another
Indian-owned entity operating in Canada, was sub{ect to and had not complied with these conditions
when NWS sold the cigarettes to B%_Sandz'. As the state's general civil regulatory power does:not
extend to indian tribes, there is uncerlainty at the other end of the distribution as to whether the state’s
financial responsibility and other laws at issue in this case could be enforced against Bi San%y. Itwould -
be unfair to Ftaoe the burden on an out-of-state distributor to determine, whenever it sells products to an
Indian tribe located in Califomnia, what state laws are enforceable against the tribe with respect to-any
resales of those products. In the Court's view, that burden more fairly falis on the tribe importing the
roducts for resale. The Court finds that, under these circumstances, it would not be reasonable or fair
exercise jurisdiction over NWS. ) ‘ _

Trénsponation of cigaréttes over state highways

Plaintff contends that defendant's shipment of the cigarettes by truck over California roadwaés is
sufficient to find jurisdictional contacts. However, there 1s no evidence in this case to on which the Court
may find that defendant has directed the shipments on California roadways. Rather, the evidence shows.
only that defendant has sold cigarettes to a California Indian tribe, and at that tribe's direction, has
shipped the cigarettes primari ‘y to the trbe itself and occasionally to-consignees. In these
arcumstances, mere shipment of goods over California roadways is insufficient to establish minimum-
contacts. Lakeside Bridge and Steel Co. v. Mountain State Construction Co., Inc. (7th Cir. 1979).597
F.2d 596, 604 n.14 (out-of-state defendant's shipment of gloods through state to another forum did-not
constitute minimum contacts not established solely by fact that goods were transited through a state).

The minute order s effective immediately. No formal order pursuant to CRC Rule 3.1312 or further
notice is required. . )

COURT RULING
The matter was argued and submitted. The Court took this matter under submission. .

SUBMITTED MATTER RULING

Having taken this matter under submission, the Court now rules as follows. The tentative ruling is
affirmed with the following comments and evidentiary rulings. : .

At the hearing, plaintiff contended that the law recognizes no distinction between shipments of cigarettes
to Big Sandy and shipments of cigarettes to a WalMart store located in the State of California. The
argument is fundamentally flawed as it ignores the fact that Big Sandy is a sovereign Indian tribe
Activities involving a soverei?n ph(s&cally located in California are not treated i the same manner as
activities involving other enfities focated in California. "When_on-reservation conduct involving only
Indians is at issue, state law i1s generally inapplicable, for the State's regulatory interest is likely to be
minimal and the federal interest in encouragin tribal self-government is at its strongest.” Nevada v.
Hicks (2001) 533 U.S, 353, 361-362, Absent Congressional authorization or a tribe’s or consent, the
courts do not have subject matter jurisdiction over a tribe. Lawrence v. Barona Valley Ranch Resort &
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.- Casino (2007) 153 Cal.App.4th 1364, 1368-1370. | -
“BPlaintiff 1s correct that this is not a lawsuit- against an Indian -tribe. Howevér. plaintiff too na

< construes the subject matter of this action as merel sales by an out-of-state corporation to a Ca‘lifémig S
entity, as though the sales were a unilateral act of NWS. No sales would be made b?(_ NWS unless:Big - |
ul'is act - .

San \Xl gu_rchaspd the cigarettes. Thus, the activity which plaintiff contends is unlawf not justithe'a
of NWS in shipping cigarettes into . California; it is a business  transaction between an out-of-st;
corporation and an Indian entity located in Califomia. This kind of business transaction is :not:only

State .

_ subject to limitations on a state's power to regulate interstate commerce, it is also subject to limitations R
. imposed by the Indian Commerce clause. None of the authorities relied upon by plaintiff:discuss -~ .

minimum contacts where the activity involves interstate commerce and/or the Indian Commerce clause.
Defendant's request for rulings on its objections to plaintiff's evidence is granted as follows. L

Defendant's objections to the declarations of Gerald K. Carlson 34115/09 and 5/18/09), Chris
Albert Allison (4/15/09 and 5/15/09), and Andrew Diaz are sustaine d

declarations are not relevant in the absence of a showing that defendant ‘exercised control over Big
Sandy’s sales to downstream customers. Having sustained the objections on the grounds of relevance,
the court need not rule on defendants’ other objections (e.g. hearsay, etc.). .

Defendant's objections to the declaration of Monica Gable are overruled. -

on the ground of relevance::These -

Defendant's objections to the lodging of the transcript of the Jo Anne Tomberg deposiiion are overruled. ,_.':

Declaration of Mailing

| hereby certify that | am not a party to the within action and that | deposited a copy of this document in

sealed envelopes with first class postage prepaid, addressed to each party or the attorney of record in
the U.S. Mail at 720 Ninth Street, Sacramento, California. -
Dated: September 28, 2009

E. Higginbotham, Deputy Clerk Is!/ E. Higginbotham

_ “$P.0. Box 944255

Sbc}amento, CA 94244

John Peebles

Darcie Houck

Robert Rhoades

Fredericks Peebles & Morgan
1001 Second Street

. Sacramento, CA 95814
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