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ATTORNEY’S PROCESS AND Case No. C05-0168LRR
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S APPENDIX
SAC & FOX TRIBE OF THE MISSISSIPPI
IN IOWA,
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BEYUKE ‘1 HE Cuur Yr jtie
SAC & POX TRIBE OF THE MISSISSIPPI IN IOWA

Sac and Fox Tribe of the Mississippi in Iowa, .
CASE NO.4#1 -C,_t_/—bgmajgzwsw

PlaintitY,
v. COMEPLAINT

Atornoy’s Process and Iavestigation
Services, Inc.,

Defondant

Plaintiff, Sec and Fox Tribo of the Misviesippi (n lowa, for its complain( gainst

Defendant, statcs and allage as follows:
JURISDICTION

1. This Court has subject matter jwlsdlc&c;la in this matter pursuant 1o Sac and Fox
Tribe of the Mississippi o fown Code section 54101 and has personal jurisdiction gvor
defendant under Sac & Fox Tribe of the Mississippi in Towa Code section 5-4 102(2-8) because
tbe cause of Lhis action arose within the jurisdiction of the Tribe, becanse the Trils brings thiy
Suit to cause Defendant to renmrn fands to the Tribe which Defeodant anlewfully hes wken and
retained, and because defendant committed lorte agains: the Tribe and hartn (o tribal real property
and to other tribad property an the Seftlament

RARTIES
2. Tbe S aud Fox Tribe of the Mississippi in Jowa (the Tribe) is s federally

recognized Indiag Txide, which is govertied by u Tribal Council comprising ssven metnbery of
the Tribe. The T'ribe owns and opésates the Maskwald Bingo-Casing-Hote) (the Casino).
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Aug 26,
AG-26-2005  14:31

15:09 ral by: jeanine

a. Do.fe.ndmliaaobrpmnﬁonoman‘uadandquﬁngundenhchm of tha Btuts of
FACTS
4, Bdmapprwdmatnb.lmemd Qctober; 2003, Dafendant took Ppossession of
Epproximntely §1022,171.26 i tribad fund.
s, mmbo'sgovemingbodydidnotmhnﬁmﬂs:paymantofﬁbammdsm
Dafesdant.

6. Onp or about Februagy 6, 2004, the Txibe demanded retum of the fands which
Defandpnt had taken. Defendant dig ot rohorn any trfbal fismda,

7. Onorabost October I.MB,mkndmhmﬁoniﬂymedmmmmh
Tribe’s Community Center (which honses the Tribe's axcoutive offines and recards) and the
Casito. Such entering and resusining way not authorized by the Tribe, '

8. Defendant's antry of the Casino ot Ootober 1, 2003 congtituted an intentional
vin)ttﬁonoflhz tmplementing order issued on May 22, 2003 iq Hni&mmmﬁm
Walker, Jt. QN.D\ Towa case ng. 03-52-LRR). Tho Tribe did oot aod could not consent 1o
defeadants en:uingo:maininginﬁohqm of that Court ordex,

9. While entering and remitting-on the Tribe’s propecty on October 1, 2003,
normmmmmmam;gedw destiayed tfbil property.

10, ‘The reasoneble costtotherdbew rqunwmfmmﬁmpmpenywmwu
damagadordatroyadbdebndantWOcmbu 1, 2003 wes no Jass then £7,035.00.

11, Whﬂemﬁgingmdmnmnhg on the Tribe"s property an Oatobar 1, 2003,
Defitdant obtzined sd exeicised contel ove lf ot evely ll ribal gaming Inforesion g
tribal gaming commission information, ineluding but not Hmited tb detaited compiled iribel

>

2

(15:13) Pg 5 of 12
INSURRNCE RSSOCIATES 928 437 UM P,pdoq
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o

fawing fngucial information, informariop reganding the extent and soope of wibi] seourity and
surweillafice coverage, information Tegarding ongoing ganing commission investigatings, af]
Pl fles, el lgal e, und devioes wsed to avurs th fnegriy of thé Ching's opesation
{(hereinafter canfidential Property).

12.  The corfidential Property oontsins dotiled infivmgion regarding: patrons
(inatirding comps provided 1o Palrany, xmounts and partemns of patron betting, contact
Infoemation and other information); ewployees (including conmact torms, rates of pay, benefits,
bonuses, disoiplinary actions, tocdical informetion, and Mhammlnﬁmaﬁon); &nd general
cisino business (ineacing dateiled market soalysis, seategis g0t and plans, derviled and
Hemized budgets, and other informatian),

» wersa .1 .

feuar wepveg veimen o) iy BESXY SO0 Vo prayerae - ©3ntvy

13, OnOombal.2003anduaﬂﬁmnﬁmﬂlm,ﬁbalmingMbwh“mmd
r@ummmwmmhwnquhed&nﬁwwnﬁdmﬁdpmpmwhbckm
confidential, Thoselawsfmhendthehtezﬁtymdmﬁtyafﬁe&simOMnsmdh
swnﬁtygudﬁfetyofmeCaim'ﬂPﬂmandemploymwmwmm _
regulatory purposes,

14, Aeeeutomewnﬁdanﬁnxpmmmnnocbbal.zom,mhiwabwﬁn
lndividuals.maricedwo«lgmyfbasis.

) 15. neumﬁdmﬁalpmpmbadbmsmudinmuedmw&e&dm.
D:&ndmwnuewmmmmihommmbhyﬁmhuﬂymhchbmqu
m:mndmofﬂmcasiwmdbythemmmmmedfmemdbyﬂwmofoﬂmﬁ;m

16. mcwnﬁdmﬁﬂpiﬂpuwwasmwm&mbyw'ﬁdmﬁdny
agreemenis and confidentiality policies.

S&F 0003
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17. The Tribe had taken steps which were reasonable under the circumstansas to keep
the confidentiel property canfidemtial.

13.  Op October 1,2003, the confidential mwyhadhdepmdmﬁmnmmto
the Tibe becanse it was not gm@lpnl]ym\)\-n to, norseadity sscertainsbls by groper taeans by,
pexonis who eould ebtain ecosamic vatue fram its disslosure or use.

19.  The Triba would be damnaged if its canfidentia) property wars ralepsed or
digclosad {o the publle, .

20 One of the reasoms the Tribs stretuously pmteots the confidential property is fhat
public dissamination would be expeoted 1o incranse ths risk of criminal activity agato the Tribe
(incloding its Casino) and/or members of the Tribe. .

21, Incressed oriminal activity would erode public corifidence In the Casino's
opemtions, and advessely affece the Tribe, its membess, and jts smploynas.

22.  Themere passibllity thet the Casino's récord of latagrity a the opetation of
gaming eould bs temizhed by introased crimisal activity coyld result in the foss of the pubilic's
goodwill , ‘
2. wwnhﬁmw&mﬂﬂbwmnﬂwumﬁkm&hmmmwhdudhnhmadaﬁ
<conomic vatue to organized cime or ather corrupiity inflwances,

24,  Atthe timo Defeadant byoke into the Chsing, thoy were sccompanied by Jarnes
Deddasseo and Clartie Troy, people who had beest bamned from the Casino or previous gross
violations of ufba ganing laws. Defosdant assistod DeMasseo’s and Troy’s aceess tv
confidential information. Confidential infommation included files releted to DaMasse’s prior

(15:14) Pg 7 of 12
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break-fn of the Gaming Commission offices and cvidenoe, which DeMasseo had left behind when
he had been removed from the Casing.

25.  Tus confidetial information had substantisl vaus to DeMasges.

26.  Arthetime Dafendans broke into the Tdbe's CommityCentermd(}sim. it
s aceompanted by Pred Do, who was then adverse to the Tribe and the Gaming Commisgon
Defzndant exsigted Dorr and others asenoiated with him io gein scosss to confidential
informatian, Oenfidentia) infonnstion included attorney-client paivileged information n matings
whese Dorr was representiog perties who were lifigating against the Txil;e.

27,  The wnﬁdmﬁnl information had substantial vaiua to Dotr and his clienty,

28,  Tho Casing is in dirsct campetition with ather geming operations in lnwa.'and

surrouading states.
29.  The confidential information hed subgtantial valus to competing gaming
opexations.

30.  The Casina ives the services of nurnezous contragiors, hired both by bid procosses
and non-bid processes,

3l The confideatial information bhad substantial valus to those with cuszent cqntrusts
withrthe Tribe aad w ioee Who might seek io contrast with the Tribe in the fiunge.

32.  Defendrnt’s October 1, 2003 break-in at the Casipo and Communlty Centar was a
premeditated and coardinzred act in which Defendant used approximately 30 saforoess. Some of
those anforcers were anned with batons and ope or more was ammed with a Sireanm, and those
enforoars committed vnlawul assults md betterias and false imprisoniriants egatst teibsl
membars and employeog and wrongly restrivted the movemars of tibal membors e employess,

M
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(15:15) Pg 9 of 12

33.  When Defandant tyoke into the Tribe's Community Center- end Casine af or aboyt
6:00 £.m. oo October 1, 2003, It knew that there wers tribaf members and emplaysez in bojh
locations.

34, Neitharon Oan:ber 1, 2008 ntor st eny other time hag Defendent applied for or
bcid a license Smued by the 8es aad Fox Gaming Commission, and Defendant is not fit to hold a
gamiog licenss, '

(TRESFAS 70 L.470D)

3s, mﬁibumpubmdtedkgqpmamphs 1-xx herein,

36, Dofendant’s erry of the Meskwaki Bingo-Casine-Hotol and the Suo & Fox Tribe
of the Mississippi in Towa, Community Canter on Ootober 1, 2003 canstitrte trespassdo land.

17, Asadirest and proximato result of this conduct, the Tobe hes been dameged in o

amount to be determined ay wial.

COUNT T
(TRESPASS TO CHATTEL)

38.  The Tdberepenis and realleges paragraphs 1o berein.

39.  Defendant’s use and review of non-real property of the Sao & Fox Tahe of the
Mississippi in'Jova and its Casino on Qetober 1, 2083 canstitute fspass 1o chanel, including
trade secret propexty interests,

40.  Asadirool and proximate result of this conduct, the Teibe has been damaged iz

amomit to be detertnined al tial,

(THERT (CONVERSO N) OF TRIBAL FUNDS)

S&F 0006
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41- The Tribe repeats and reallcges paragraphy (-t horein,
42 Atthe timos thel Defendent took payments from the Tribs, Defendant couverled
tribal flinds to its own use,
43,  Asadirectand Rroximets result of this conduct, the Tribe hes been dimmsged in an
omount, pot lees than £1,092,171.26, 10 bs determined pt trial
COUNT IV
(MISAPPROTPRIATION {CONVERSION) OF TRADE SECRETS)
44,  The Tribe tapaats and realleges pacegraghs 1-0¢ herein,
45,  Defeadmt unlawfully gainod access to tribal trade secset information and
provided tribal trade secret Saformatian to otiers,
46.  Asa direct and proximate result of this conduet, the Tribo has bean dsmeged in
amovnt to be datarmined at teial. ‘
PUNITIVE DAMAGES
47, Nolaler fhan Fobruaty 6, 2004, Defetidant know that ite fiture to retum tribal
Funds esused injury to the Telbe, but Defndant deliberately acted In sonscious or intentioms!
disregand or indifference to the injuxy to Uha Tribe. .
© 43.° OnOstobes 1, 2003, Defendent koew that it lacked authority to €DLEr or reuain ot
the Tribe’s Commavity Center, Casine or Gaming Commission offces.
49.  Onarsbout October 1, 2003, Defendent Jnow fhat it Jacked athority to dumage,
destray, or inspect tie Tribe's confidential information,
50.  Bmering e Casino and Commumnicy Center with a sizable foroe of gmmed
enforcers at approximately 6:00 am., knowing that tribal members and enployees were in those

3

7
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buildings, demonstrated conscious or intentionsal disregard to the rights or safety of the Tribe and
the nrembers and etuployess at those Jooations.

51.  Commitiihg assaults and battedas aud fbdse imprisonments on tribaj mombeags and
employess an October 1, 2003 demonsieetes canstions or hrientional disvegard 10 the rights or
safety of the Tribe &nd the members and employees of the Casino ftd Comrtunity Center,

52, Permitting Jaryes DeMnsseo access to secured areas of the Casino and Geming
Cammission o.mees, front which be Bad beep. pennansatly banoed Bor prior break-ing at the
Gaming Commission demonstrates canssions or infeational disreserd to tha rights of the Tidbe,
inchiding its Gaming Commission and ity Casino.

53. A substantial aweard of pooitive damages ta the Trbe Is waomntad in this case.

WHEREFORE, the Tribe réspectfully requasts that the. Corrt xward thom the following
rolief;

1 Damages of mimburseinent fu wn gnoyor-to be provan &t trial;

2, Punitive dsmeges;

3, All vosts and distrursements; and

S&F 0008
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4. Such other and further relief ax the Court qey deem just and equilable or to which
the Tribe may ke enthiled by operation of aw besed on the facts presevied at trinl, -

Dated: Auvgust 3, 2005

Jeffrey S. Rmu::l Hsg,
8200 Humbaldt Ave, §
Bloomington, MN 55431 -
Phane: (952) 8R2-3069
Facshmile: (952) 8816171

: ATTORNEVS ROR THE SAC AND FOX
TRIBE OF THE MISSsSTFPY IN YOWA

a2hey

TOIRL P44

S&F 0009
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FILED
IN THE SAC & FOX TRIBE OF THE MISSISSIPPI IN IOWA TRIBAL COURT MAR 2 6 7008
349 Meskwaki Road
Tama, Iowa 52339-9629 SAC I ?OB)?L Tl%ggRo'L THE

MISSISSIPPI IN 1I0WA

Sac and Fox Tribe of the Mississippi in Iowa,
, Case No. API-CV-DAMAGES-2005-01
Plaintiff,
' FINDINGS OF FACT,
v. CONCLUSIONS OF LAW
AND ORDER
Attorney’s Process and Investigation
Services, Inc.

Defendant,

The above-entitled matter came before the Court upon the Motion to Dismiss
Plaintiff’s Complaint filed by Defendant Attorney’s Process and Investigation Services,
Inc. (API). Plaintiff Sac and Fox Tribe of the Mississippi in lowa (the Tribe) filed a
complaint in this Court seeking compensatory and punitive damages from API with
respect to claims involving trespass to land, trespass to chattel, theft (conversion) of tribal
funds and misappropriation (conversion) of trade secrets. The Tribe’s claims pertain
primarily to the payment of tribal funds to API pursuant to a written contract between
API] and former.leaders of the Tribe. The Tribe argues that the former tribal leaders who
contracted with AP] were without authority to bind the Tribe, and that AP was
sufficiently on notice of the leadership dispute existing prior to and at the time the
contract was executed, to have actual knowledge that the former tribal leaders were

without authority to bind the Tribe. The Tribe accordingly seeks judgment from this

S&F 0010
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API has moved to dismiss the Tribe’s Complaint and argues that this Couft is
without subject matter jurisdiction because API is not a member of the Sac and Fox Tribe
of the Mississippi in lowa, and a tribal court’s jurisdiction over a nonmember is limited.
API also argues that an exercise of jurisdiction by this Court in ﬁs case would exceed
the Tribe’s legislative authority, and such exercise would be violative of API’s due
process and equal protection rights under the Indian Civil Rights Act and the United
States Constitution. Additionally, or in the alternative, API argues that the Tribe
expressly divested this Court of jurisdiction over any controversy arising out of the
agreement it entered into with former leaders of the Tribe because the agreement
specifically provided that any disputes would be submitted to arbitration, or to the
Federal District Court for the Northern District of Iowa or Iowa state courts. API further
argues that this Court is not an-adequate or appropriate forum for the determination of
jurisdiction in this case, and that exhaustion of tribal court remedies would be futile. API
also argues that it has not been fully compensated for all services performed under the
contract it entered into with the former tribal leaders, and to this extent it has a
counterclaim against the Tribe. API argues that because the Tribal Code of the Sac and
Fox Tribe of the Mississippi in Iowa does. not permit this Court to hear or determine
counterclaims against the Tribe that this Court is not an adequafe forum for the entire
controversy, and would thus constitute a violation of API"s due process and equal
protection right under the Indian Civil Rights Act and the United States Constitution.

The parties utilized the discovery provisions of the Rules of Civil Procedure of
the Sac and Fox Tribe of the Mississippi in Iowa Tribal Court and engaged in limited

discovery in order to establish a record upon which to argue their respective positions on

S&F 0011
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API’s motion to dismiss. Based upon the written and oral arguments of counsel, together
with the record established by the parties through limited discovery, the Courts make the
following:

FINDINGS OF FACT

1. Article XII, Section 1 of the Constitution and Bylaws of the Sac and Fox
Tribe of the Mississippi in Iowa provides as follows: “Upon a petition
signed by not less than thirty percent of the eligible voters of the tribe,
enumerated at the last general election, the Tribal Council shall call a
special election to ratify or reject any action of the Tribal Council or to
recall any member of the Tribal Council.”

2. On September 26, 2002, Recall Petitions were submitted to Executive
Management of the Sac and Fox Tribe of the Mississippi in Iowa seeking
recall of the following members of the Tribal Council: Alexander Walker,
Jr., Frank Wanatee, Jr., Aaron Walker, Lyle Walker, Vern Jefferson,
Talbert Davenport, Srl, and Calvin Johnson, Sr. Each of the Recall
Petitions contained m excess of the required thirty percent of eligible
voters as enumerated in the last election.

3. On October 10, 2002, a Tribal Council meeting of the Walker Council was
conducted. The minutes of the meeting reflect that recall petitions for
each of the seven members of the Walker Council were voted on at a
meeting of the tribal membership held on September 17, 2002.

4. At a special meeting of the Tribal Cou1.10il headed by Alex Walker on

March 4, 2003, the Tribal Council rejected the recall petitions that had

S&F 0012
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previously been submitted. The language of the motion provided as
follows: “motion made by Aaron that at this time we are forced to act on
the actions of the recall petition committee. It is illegal for what
transpired; therefore I make a motion to make the petitions null and void,
This is to ensure the stability of tribal operations and the general welfare,”
The motion was seconded, and approved.

5. On March 4, 2003, Charles Old Bear, the Hereditary Chief of the Sac and
Fox Tribe of the Mississippi in Iowa, appointed an interim Tribal Council
consisting of the following: Homer Bear, Jr., Wayne Pushetonequa,
Harvey Davenport, Jr., Ray Young Bear, Keith Davenport, Deron Ward
and Frank Blackcloud.

6. Over a majority of the voting members of the Tribe signed sheets bearing
the following statements: “We the enrolled members of the Meskwaki
Tribe (Sac and Fox Tribe of the Mississippi in Iowa) do hereBy declare
our support for the action taken by our Hereditary Chief, Charles Old
Bear, and Clan Representatives to replace the current council with seven
new Councilmen.”

7. Ata General Meeting of the tribal membership dated March 26, 2003, the
minutes of the meeting reflect as follows: “[o]n March 25, 2003, Charles
Old Bear, the hereditary Chief of the tribe administered the Tribal Council
oath to Homer Bear, Jr., Tribal Council Chairman, and that the Chairman
in turn administered the oaths of office to the other council members —

Wayne Pushetonequa, Harvey Davenport, Jr., Ray Young Bear, Frank

S&F 0013
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Black Cloud, Keith Davenport, and Deron Ward,, respectively”.

8. On April 14, 2003, a General Meeting of the Sac and Fox Tribe of the
Mississippi in Iowa was held to determine whether the members of the
Walker Council are deemed persons of honor, law abiding, and of good
character, in accordance with the Constitution and Bylaws of the Sac and
Fox Tribe of the Mississippi in Iowa, Article IV > Section 2. The tribal
members who voted overwhelmingly determined that the following
members of the Walker Council are not recognized as persons of honor,
law abiding and of good character: Alexander Walker, Jr., Frank Wantee,
Jr., Aaron Walker, Lyle Walker, Talbert Davenport, Sr., Vern Jefferson
and Calvin Johnson, Sr.

9. On May 22, 2003, the Sac and Fox Trib(;, of the Mississippi in Iowa
conducted a Special Election to fill seven positions on the Tribal Council.
Notice of the Special Election was posted well in advance of the election
in prominent locations on the settlement. The following individuals were
elected by overwhelming majorities: Homer Bear, Jr. (410 votes), Wayne
Pushetonequa (409 votes), Harvey Davenport, Jr. (408 votes), Ray Young
Bear (380 votes), Frank Blackcloud (399 votes), Keith Davenport (402
votes), and Deron Ward (402 votes). Homer Bear, Jr., was selected
Chairman of the Tribal Council. Each of the seven members of the
Walker Council were on the ballot and each received votes as follows:
Alex Walker, Jr. (6 votes), Frank Wanatee, Jr. (12 votes), Aaron Walker

(13 votes), Lyle Walker (6 votes), Calvin Johnson (7 votes), and Vem

S&F 0014
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Jefferson (5 votes).

10. On June 6, 2003, at a special meeting of the Walker Council the following

11.

motion was approved: “Calvin Johnson motioned that, in order to
determine whether tribal funds have been misappropriated by those
individuals who have illegally seized control of tribal buildings and assets,
it is in the best interest of the Tribe that the Tribe enter into a contract with
Attomey’s Process and Investigation Services, Inc. in order to investigate
the possible conversion of tribal funds and any related illegal activity
against the Tribe. The Chairman is hereby authorized to enter into a
contract with Attorney’s Process and Investigation Services, Inc. for such
purpose”,

On June 16, 2003, Alexander Walker, Jr., as Chairman of the Sac and Fox
Tribe of the Mississippi in Iowa Tribal Council executed a contract with
Attorney’s Process and Investigation Services, Inc., for the purpose of

providing investigation, security, and other related services.

12. Between June 30, 2003, and September 30, 2003, $1,022,171.26 of tribal

funds was transferred to Attorney’s Process and Investigation, Inc, An
Affidavit of Ram K. Dhanwada, Comptroiler of the Sac and Fox Tribe of
the Mississippi in Towa, provides that the payment of $1,022,171.26 in
tribal funds to Attorney’s Process and Iﬁvestigation, Inc., was not

authorized by the Tribe.

13. The contract executed by Alex Walker, Jr., on behalf of the Tribe on June

16, 2003, included the following dispute resolution Pprovisions:
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a. The interpretation, performance and enforcement of this Agreement shall be

governed by the applicable laws of the Tribe, the United States and the State

of Iowa.

b. Arbitration

i

The parties shall make efforts to settle through dialogue and
negotiation any disputes that may arise out of this Agreement.
However, should such efforts fail after thirty (30) days, the dispute
shall be submitted to arbitration,A which shall be conducted in Des
Moines, Iowa, in accordance with the Commercial Arbitration
Rules of the American Arbitration Association. The arbitration
shall be heard before one arbitrator chosen by consensus of the
parties. If the parties cannot mutually agree on an arbitrator, the
arbitrator shall be chosen in accordance with the Rules of the

American Arbitration Association. The decision of the arbitrator

shall be final and binding upon the parties.

The arbitrator shall apply the applicable laws of the Tribe (as
enacted or amended), the United States and the State of Towa. The
arbitrator shall not have the power to alter, modify, amend, add to
or subtract from any term or provision of this Agreement, nor to
rule upon or grant any extension, renewal of continuance of this
Agreement. Judgment on the award of the arbitrator may be
entered by the Federal District Court for the Northem District of

Iowa under the Federal Arbitration Act or Iowa state court
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iii,

pursuant to Iowa law. For this purpose, the Tribe and API hereby
irrevocably consent to the jurisdiction over their persons of such
courts for such purpose, including to enter judgment on an
arbitration award, and waive any defense based on Improper
venue, inconvenient venue, or lack of personal jurisdiction,

The faﬂme of any party to submit voluntarily to arbitration shall be
deemed to be a breach of this Agreement. Provided, that if either
party has a good faith position that a dispute does not arise under
this Agreement, that party may file an action in the Federal District
Court for the Northern District of Jowa, or the Iowa state courts, to
determine whether the dispute is the proper subject of arbitration

under this Agreement,

13. By notice of violation dated April 30, 2003, the Chairman of the National

Indian Gaming Commission informed Chairman Bear that because the

Acting Assistant Secretary of the Department of Interior then recognized

the Tribal Council chaired by Alex Walker as the Tribe’s leadership and

did not recognize the Bear Council, and because the elected council was

being excluded from the Meskwaki gaming facilities, that gaming

conducted by the Bear Council constituted a violation of Federal Indian

gaming law and regulation.

14. By letter dated March 14, 2003, the Regional Director of the Midwest

Region of the Bureau of Indian Affairs informed Chairman Bear that the

BIA continued to recognize the Walker Council as the official leadership
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15.

16.

17.

18.

of the Tribe. The Regional Director also informed Chairman Bear that the
Constitution and Bylaws of the Sac and Fox Tribe of the Mississippi in
Iowa does not include any provision for the Bureau of Indian Affairs to
intervene in or review any tribal dispute resolution, and that it is the right
and the responsibility of the Tribe to resolve disputes for itself in
accordance with the Indian Civil Rights Act.

By referendum vote on March 2, 2004, the Meskwaki tribal members
voted to, among other things, reject the alleged contract with the security
firm APL. The tribal members voting in the referendum voted
unanimously to reject the API contract,

By letter dated May 23, 2003, the Acting Assistant Secretary of the
Interior for Indian Affairs informed Chairman Beér that she was in receipt
of the certification of results of the May 22, 2003, special election. The
Acting Assistant Secretary explained the position of the Bureau of Indian
Affairs as follows: “our position is that the May 22 special election was
not called and held in accordance with tribal law and, therefore, we will
not recognize the results of it”,

By letter dated August 28, 2003, the Midwest Regional Director of the
Bureau of Indian Affairs explained that the BIA continued to recognize
the Tribal Council led by Alex Walker as the leade;ship of the Sac and
Fox Tribe of the Mississippi in Iowa,

By affidavit dated May 18, 2003, Alexander Walker, Jr., stated that the

Elected Council acknowledged receipt of the recall petitions against him
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and the other members of the Council of which he was the chair; without
indicating that the recall petitions were valid. Alex Walker further
indicated that “[t]he Tribal Council has evidence that some of the
signatures on the recall petitions were forged or coerced and some of the
petitions contained duplicate signatures, thereby invalidating the recall
petitions”,

19. The above-referenced May 18, 2003, affidavit of Alex Walker included
exhibits of two tribal members who asked that their names be removed
from recall petitions. ‘One of the two tribal members said that he did not
sign any of the recall petitions, even though his name may have appeared
on one or more of the petitions. The other tribal member did not allege
that she did not sign the recall petitions, but requested only that her name
be removed from the petitions.

CONCLUSIONS OF LAW

1. This Court has subject matter jurisdiction in this case pursuant to the
Tribal Code of the Sac and Fox Tribe of the Mississippi in Iowa, section
-5-4101.; and this Court has personal jurisdiction over Defendant API
pursuant to the Tribal Code of the Sac and Fox Tribe of the Mississippi in
Towa, section 5-4102 (2-8).

2. The Walker Council had the constitutional duty pursuant to Article XII,
Section 1 of the Constitution and Bylaws of the Sac and Fox Tribe of the
Mississippi in Iowa to call a special election when it was presented with

recall petitions on October 10, 2002, with respect to each of the members

10
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of the Walker Council. The Walker Council was not justified in failing to
carry out its constitutional duty.

3. When the Walker Council failed to act on the recall petitions from the date
thé petitions were presented on October 10, 2002 through March 4, 2003,
tribal members were justified in approving the exercise of the retained
powers of the Hereditary Chief and Clan Representatives to establish a
Tribal Council where all members are recognized as persons of honor, law
abiding, and of good character.

4. The Special Election conducted on May 22, 2003 was a mandate by the
tribal members that the members of the Bear Council possessed the
constitutionally prescribed qualifications to hold office, and that the
members of the Walker Council did not.

5. The Bureau of Indian Affair’s continued recognition of the Walker
Council after the May 22, 2003 Special Election is not determinative of
the fitness of individuals to serve as members of the Tribal Council of the
Sac and Fox Tribe of the Mississippi in Iowa. The voting members of the
Tribe shall be the sole judge of these qualifications.

6. The two spoiled signatures on the recall petitions referenced in the Alex
Walker affidavit did not materially affect the outcome of any of the recall
petitions, and such irregularities did not invalidate the recall petitions.

7. The Walker Council did not have the authority to bind the Tribe when it

entered into the contract with API on June 16, 2003,

11
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8. Because the Walker Council was without authority to bind the Tribe, the
dispute resolution provisions of the API contract signed by Alexander
Walker, Jr., on June 16, 2003 do not apply.

ORDER
1. Defendant API’s motion to dismiss is hereby DENIED.

2. This matter shall be scheduled for further proceedings before this Court.

BY THE COURT

buet: 3/23/08 Q@W /) Uumc/{

%seph Plumer, Associate Judge
Sac and Fox Tribe of the Mississippi in

Iowa Tribal Court

MFS B
Pet/PI @ S Olsen [T Qqs.musm-s.
Resp/Dof(Aily )Ry | D staien; Wiliey
GAL
Others :S'Ln:\j
Date Mailed 3308 By TEM

12
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t
i 02/12/04 15:26 FAX 8204167B4S AP SERVICES INC. , @aoer

‘;
’ AGREEMENT
;. THis Agreement &5 mado and entered into this J6¢ day of June, 2003, 5a Groen Bay,
Wistonsin, betwoen the Sac & Fox Tribe of the Misstesippi in Town, (“Txibeo"), Jocated at 349
Mf»skwa!:i Road, Tama, lown, and Attorncy’s Process and Investipaion Services, Inc. (AP,
Wisconsin.corporation’ located e 205 Doty Street, Suite 203, Gzeen Bay, ‘Wisconsin.
WITNESSETH

WHEREAS, the Tribe desires to engige API for investigation, security and lay -
caforcement consulting cervices; and N :

WHEREAS, APL is capable of performing the servicss needed by tfie Tribe;
NOW, THEREFORE, for good #nd valmable consideation, the panties agree as follows:
SECTION £ * GENERAL PROVISIONS

x:mugzm

2. SERVICES

! AP shall perform sarviges directly rela lo the investigation. of dissidents
: &l the Tyibe's facikity located on the Tribe's m:-vniﬁm tands. simots mm ”

Serviaes ghall inciuds, but not be limited to, the following:

A- Investigation of individwals involved in tic uniawfil acts agafnst the Triba)
Government. . .

B. Developing a security plan for the re-opening of the Tribe'’s Gaming Fecility.

C. R.eseuehﬁefnu‘bilityofeshbhs!ung‘ ing Tribal pabice powers and isting #
: wxining and deployment of same if feasible = = the

=~
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.

D. Provide general community securt sexvices to Tribal Govormn i 7
asis o ecurity .1 ent 2ud it opcrations

B. Investiget allsgations of unlawfid acts and tribal policy violations of the dissident
group mvolving Triba) fonds, and gaming operations.

F. Assistin general security mottess ag directed by the 'I‘riba.l Bovernment.

3. ITERM AND RENEBWAL.
The initial term ghall be for 180 deys and shall mtomaﬁauyranawtbr dditi
days unless 30 days prior written notioo is g‘v‘mhychherpaﬂyindicaﬁngada?:e‘h t!mm.:a;:o

Anmvislm:ofﬂiawshnbeheldhwnﬁdmnuxyts be mmquired
u{u!cr Federal, State,m‘dw law, regulations or ordimmu;pmvidad,hcw:z: that APImay
disclose any or ell proviniors to its bank and legal coumsel, jig accounting firr, its insurer, orits
atlornsys if yequested to do so by such entities. Hnweve,APIahaunmmdu'zuym
disclose any worlc penerated under IhisAa:euuemornnycummnninaﬁcmsxdsﬁngto Gis

mﬂcemoﬁ:ad!selos&engardingthcm@orm f this
n?tiﬁ.es tha Tribe and allowsﬁc!h'bethfxty (30) dsys 10 ob]e.;t to s:c'; mﬁm
disclosure shall pot be made if the Tribe phjects wilin tln':thil"ty(m)dnyﬁlm:l:'et-'imi=

_ The parties adaowledgo that the sarviccs rendared by APIunder this Agrocmant
the direction of the Tiibe ond-all information, muterials, reports, written documentation n:? :I;er
‘work prodoct of APl of agy kind produced vmder this Agreement are the propexty of the Tribe

2
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.

API shall not disclose to any third party any of the information Beacated hereundey,
cxcept 28 susy be required by Federal, State or "Iribal laws or regulations or other lawfol arder,
Provided that AP[ shall notify the Tribe prior to malking such disclosure and the Txibe shall bave
Bifteza (15) days to object to the disclosure, D

7. BMPLOYMENT RESTRICTIONS

'Ibo'l‘nhonyeeéthuitu&unor. dﬁngﬂnmof&e@mmmﬁihinlzodmor
termination, hire or retain any API employee(s) or any subcontractor(s) kired, engaged ang/or
uli!izedbyAl‘Iinperﬂo:minglhcsavims&fodhh this Agreement. 'mopuﬁesmhnphtz
that the Tribe mey pay compensation for such cansent,

8. S_Ulcm
AP1 is authorized to Tetain subcontractors as, within its bnsiness}ndgnml, itdeems
nescesary th carry out its responsibilitics under this Agreement.

It is contsmplated that AP, atits discrmcm, nay employ covert sgents for (he furtherance
of the Tribe's imerest Bocause of the physical safely invoived in thess opxations, APT, in fts
sofe discretion, raay refaso to identify thase sources to the clicnt

SECTION IO - COMPENSAT_ION
1. FEES

£ [n accordance v'mhr]zisAgm:mmt, API shall invoioe the Tibe bi-moothly on ay
hourly basis for services supplicd at the Gllowing mtes:

Project Manager . 3$223.00
Senior Consultant 3185.00
’ Scniorlnva,ﬁsmog $150.00
Investigator $125.00
Paraprofessional ‘' §$75.00

.

b. Other speciafists and subcontrastors 83 determined by API and epproved by the Tribe.

e Travel e Wil bo billed to e client a the houly rates set forth above.
Nothﬂ'shndu_;gﬂm foregoing, no more then zight honre in any one day can be billed o teaval,
and travel outside of business houre will be billed at one half tho shqydand howdy fee,

2. EXPENSES
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In addiion to fecs, APL<hall be compensated and reizmbursed by the Tribe fo af

- » l

:,::esuxy -:;::;s_onablc EXpENSEs including trave] expenses, long distance telephone calls and
graph, ie7, overnight. oourier services, postago, printing reproduct

documents and wutomobile mileape. P ndfor . ueson of

Shounld API require ndepeadent legal ropresaptation, the Tribe anthoriges it op to

$3,000.00 per month. *

L. = mmhamshmmmmtofwﬁinmmmbmmm‘
lx!hc.\pmd costs hradvaue. Suah “-mtin-pmym- and bi-monthly emimates shall bodue or
within five (5) business days of invajce. Anytmpaldb-‘llancedullbmhlautntanﬁeofone
1""1 oae-half perecat Sl 1/2%%) permonth, eighteen percent annus] percentzgerate (1 8% annnal
miexrest mte). These Invoices end estimates ara due in advance.

b. Feilure tg pay invoice within five (5) business of recei ; -
breach of this Agreement and such Invaice shall be oonxig:y:d o\:amptm constitates a matcrial

SECTION I - ENFORCEMENT
1. VOLUNTARY TERMINATION, BREACH OF AGREEMENT - OPPORTUNITY TO

Bach party shall have the right to terminale this apreement at ime withiout cause
30 days written nolice 1o the Gther Party. wysme ' o

] Eadlvanyshnllhva&:erighxblmim:tehrnussonm endar 1
Dolice for material finagcial breachos and ten (10) business dayy w:'z;?;mfor aﬂ?&muﬁl
Matcrial breaches of this Agreemeni, Upon receipt of such notice, the breaching Party shall have
the opportunlty to cure or undertake substantially to cure within tho applicable period. Upon
texmination for cause, the nan-breacking party shall ba indmniﬁedbythoﬁtﬁdﬁngputyfur
any logs or demage proodimarely cansed by reason of the breach.

2. GOVERNING LAW AND ARBITRATION e

4q
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a. Tha interprotatian, pecformance and epforvement of this Agreem
by the applicable lxws of the Txibe, the United States and the State l:rowa.ent L

b. Arbitration

altey, modify, amend, edd ' or subtract from any tenm or?twn’alonpfthisﬂsmunm; norto rule

undet the: Fedoral Arbitation Actor Jowa state conrt
puarsuant to Jowa 2
4 ‘Tribe and AP hersby irrevocably consent 1o the jurisdiction over ﬁ:e&ﬁh;ol;:‘;g:dx conns?':

* be abreach of this Agrecment. Provided, that if either party ith position
N L ¥ ) rty has & good-faj i
téupng;(:o::mmnm:‘iwthm Agreement, that party may file an acnoni::h th:Pda:a Dti:tri
Court I{opheml):su-ietofhwn.wthalowimmeomh determiae whether dispute -
is the proper subject of arbimration noderihis Agreement. fhe

SECTIONTIV- MISCELLANEOUS

1. LEGAL AUTHORITY
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Both parties warrant ﬂm they bave the requisite logal it i
| t 1 : 2uthority to enterinto thi
:xgrecm::u ad bind the parties hexero, including any Tribal Resolution or Other wyh
ppropriate Tribal nation. : ) >

ves,
and hold hermlpss APY, its principals, emplo: ¥ apents contractoos
3 k @ JeCS, xepreschitatives, [
mﬁwn :::; ctlhmms, dxmpg u,d‘mand;. , Jadgmnents, couges of sction of any mrsub or
R from the negligence or intentional rrisconduct of APL, its principals, loyze
representatives, agents or subcontractors, L e

) Q{Tﬂumwmﬁﬂlmlbembjdw form of TH other
:;:dwcrmmmx{n ptx:mesmg fees and work peymits ifﬁm:l, fwﬁ\:ﬂoﬂu;’erhm:arm&
ﬁnth‘::m & evant that chapge(s) in.‘lh‘bal law (&s enzcred or amecoded) make APY. :

i perfonmag, > _«:’: ﬂ? obligations under this Agreement impossible, or if such chenge(s) :
el el of the econamio benefit of this A greement, API shalj be eatitled 1o bs
frther parformance of it obligations and treat sach chabge(s) 25 g lermination by
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5. NQTICES

All notices required or guthorized to be served shall be served by overnight sourir arthe
following addresses or the most recent address op fils:

Attomey’s Process and Investigation Sexvices, Inc.
205 Doty Strezt, Suit €203 -
Green Bay, WI 54301 .

Sag & Fox Tribe of the Mississfppi in Iowa
¢/0 Chdionan Alex Walker

2582 F Avenue

Montour, 1A 50173

Notice shall be effective on the first business day aftar deposit with the courier on which
the courder will gnzrantes dalivery,

6. SEVERABILITY

o [fany provision or section of this A greement fs invalidated-or ineffective or contrary to

7 lawy, or ifthe parties agrec to coase sexvices under a section, thea the remaining provisions of this’
Agreement shall remain in fll force and effect. There shall be substituted for sny such provision
deemaed to bi invalid or void or ineffective or contrary to law a aviteble provision which, &s far as
is legully possible, comcs ncarest to what the panties destred or woudd have desired sccopding to
the sense and purpose of the Agrecment.

7. SUCCESSORS AND ASSIGNS

This Agreement shall be binding upon and imure to the beaesit of the pertics bereto sad
their respeotive suocessors and assigns. The Tribs acknowledges that for this paspase
"suceessars and assigns® shell dlso fnclude any subsequemt Tribal Govenunent of any fom,
inclnding any Govemment formed pursusnt 1o any constitution adopted after execution of this
Agrecment. The parties agree to notfy the olber party within 30 days in eny instapce of a
succasjor organization or assigmment

8. NON-WAIVER

Failure by soy party to ettforce any term or provision of the Agreement in any specific
instance shall not constitute a waiver by any such party of any such tenn or yrovicion in any
Subsequent instance without any Hmitation or pepalty whatsoever. The rights and remedies
berein provided are cnroulative and not exclusive of any rights or remedies provided by law.

9. BESTEFFORTS
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.

‘The parties agxegtonscthdrbalcm to carry out this Agresment.

10. HEADINGS

The headings st forh in this Agreement are for convenience only and do not quatify ar
affect the tesms or copdition of this Agresment,

1t. DISCLATMER

API is pot a law finm and is pot retained to provide jopal advice 10 the Tribe, API will
conform with all applicable Jaw but Bre ‘Eribe vaderstands that it abopld consult it{s) attomeys on
Jegal #ssnes rolatod to this Agrecment end services provided thereunder.

12. ENTIRE AGREEMENT

‘This Agreement constitates the entire ngreement betwesn, the partios with respect to the
subjcot matter hereof end shall supersede 21l previous representations, understandings and
agrecments smong the parties. No modifications ofthis Agreement shall be of any force or sffect
tmless reduced to wriling rnd signed by the partics, and no moedification shall be effectuated by
any docnments containing terms or conditions et variance with those s<t forth in this Agreement
except as otherwise agresd upon in writing by tho parties,

IN WITNESS WBREREOF, the underxigned have executed this Agreement on the dele
amd year Lrst above writlen.

SAC & FOX TRIBE OF THE
MISSISSIPPI IN TOWA

By:
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BEFORE THE COURT OF THE
SAC & FOX TRIBE OF THE MISSISSIPPI IN IOWA

Sac and Fox Tribe of the Mississippi in lowa,
CASE NO. API-CV-DAMAGES-2005-01
Plaintiff,
AFFIDAVIT OF
V. HOMER BEAR, JR.

Attomey’s Process and Investigation
Services, Inc.,

Defendant.

Sac & Fox Tribe of the Mississippi in Iowa )
) ss.

)

I, HOMER BEAR JR., being first duly sworn on oath, do hereby depose and state
as follows:

1. I'was lawfully elected as the Chairman of the Sac & Fox Tribe of the Mississippi
in lowa Tribal Council prior to June 1, 2003 and held that position through
November 2007.

2. At or about 6:00 a.m. on October 1, 2003. Attorney*s Process and Investigation
Services, Inc. (Defendant) and others entered and remained at the Tribe's
Community Center.

3. I'was personally present at the time they entered the Tribe's Community Center,
located at 349 Meskwaki Road, which is tribal land located on the Tribe's
Settlement. At that time, those seeking to enter the Community Center knew they
were not permitted to enter the building. After they forced entry into the

Community Center, 1 as Chairman of the Tribe, and others repeatedly instructed
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them that they were not authorized to be on the premises and that they were
required to leave. They did not leave after being so instructed.

4. The Community Center houses the Tribe’s executive offices, personnel offices
and financial offices, and each of these offices contains confidential tribal records.

5. At the time that Defendant and others entered the Tribe's Community Center,
Defendant and others did not have authorization from the Tribe to enter the
Community Center.

6. Under the Tribe’s Constitution and Bylaws, any lawtful expenditure of tribal funds
requires prior approval by the Tribal Council and written authorization from the
Tribal Chairman and Treasurer. Article X, Section 1(j) of the Tribe’s Constitution
provides the Council with the power “to receive. appropriate and expend for
public purposes funds coming within the control of the Tribal Council.”

7. Atrticle I, Section 3 of the Tribes Bylaws provides “*No money shall be disbursed
without the consent of the Tribal Council and without the signature of the Chief
and the Treasurer.”

8. Ihave been informed that between June and October, 2003, API took
$1,022,171.26 of the Tribe’s money. As Chairman of the Ttibe during that
period, I know that the Tribe did not authorize any payment of tribal funds to
Defendant, and that I never signed or otherwise approved any payment of tribal

funds to Defendant. Defendant’s receipt of tribal funds was unlawful.

Further affiant sayeth not.
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Dated: December /_é , 2009

Homer Bear, Jr. NN

Subscribed and sworn to before me
on December /5 , 2009,
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BEFORE THE COURT OF THE
SAC & FOX TRIBE OF THE MISSISSIPPI IN [OWA

Sac and Fox Tribe of the Mississippi in lowa,

Plaintiff, CASE NO. API-CV-DAMAGES-2005-01
V.
AFFIDAVIT OF
Attorney’s Process and Investigation RAM K. DHANWADA
Services, Inc.,

Defendant.

Sac & Fox Tribe of the Mississippi in lowa Settlement ) ss:

[, Ram K. Dhanwada, being first duly sworn on oath, do hereby depose and state as
follows:

1. | am the Comptroiler of the Sac & Fox Tribe of the Mississippi in lowa, and
have held that position since May 2, 1994.

2. As Comptroller, | have reviewed expenditurés of t}ib'al’funds made from
account number #84241785, held in Wells Fargo Bank (the account) between March and
November, 2003. The account was held in the name of the Tribe, and all funds in the
account were tribal property.

3. Exactly $1,022,171.26 of tribal funds was transferred from the account to

Attorney’s Process and Investigation, Inc., as follows:

[ Transfer date Check or Wire transfer no. Transfer amount
i June 30, 2003 * Letter to the bank for $55,000.00
L‘ wire transfer only
. July 1, 2003 01333 $85,000.00

July 11, 2003 01193 $110,000.00
| July 22, 2003 01199 $110,000.00
! August 14, 2003 00823 $110,000.00
- ‘ 00656 $60,000.00
[» September 26, 2003 Check #141 $142,171.26.
| September 30, 2003 01334 $350,000.00
| Total Payment $1,022,171.26

4, Each of the above listed wire transfers and checks show that the recipient of
RECEIVED

DEC 27 2005
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the tribal funds was Attorney’s Process and Investigation, Inc.

5. One of my job duties as Comptroller is to inspect expenditures of tribal funds
those described in the preceding chart, to determine if there is proper tribal authorization for
the expenditures. The payment of $1,022,171.26 from the account to Attorney’s Process
and Investigation, Inc. was not authorized by the Tribe.

Further affiant sayeth not.

-2
s ATy L
Dated: December _=t/ , 2005 "’15\///

Ram K. Dhanwada

Notary Public

Sac & Fox Tribe of the Mississippi in lowa Settlement ss:

On this 21 day of December, A.D. 2005, subscribed and sworn to before me, the
undersigned, a Notary Public in and for the said county, in said State, personally appeared
Ram K. Dhanwada, 349 Meskwaki Road, Tama, |A 52339, to me, known to be the identical
person(s) named in and who executed the above signature.

AL,

“~~'Ndtary Public in gt for the State of lowa

A% commi bl 37834
i ommission r 7

Z L)) 3 My Commission Expires
Toute November 29, 2608
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BEFORE THE COURT OF THE
SAC & FOX TRIBE OF THE MISSISSIPPI IN IOWA

Sac and Fox Tribe of the Mississippi in Iowa,
CASE NO. API-CV-DAMAGES-2005-01
Plaintiff,
AFFIDAVIT OF
V. CRAIG YOUNG BEAR

Attomney’s Process and Investigation
Services, Inc,,

Defendant.

Sac & Fox Tribe of the Mississippi in Iowa )
) ss.

)

I, Craig Young Bear, being first duly swom on oath, do hereby depose and state

as follows:

1. I am the Chairman of the Sac & Fox Tribe of the Mississippi in Iowa
Gaming Commission, and have held that position since 2002,

2. The Gaming Commission is the body which the Sac & Fox Tribe of the
Mississippi in Iowa created to regulate Class IT and Class III gaming (as
those classes of gaming are defined in the federal Indian Gaming
Regulatory Act).

3. The Gaming Commission’s duties include, but are not limited to:

a. Accepting applications for gaming licenses;
b. Reviewing applications for gaming licenses and determining whether
the applicant meets the qualifications for licensure contained in the

Tribe’s laws and applicable or incorporated federal laws and gaming
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compact provisions;

c. Issuing licenses to qualified entities and individuals and denying
licenses to unqualified entities and individuals;

d. Keeping records, in the regular course of business, of all applications
for gaming licenses and of all gaming licenses issued.

4. Based upon the Gaming Commission records kept in the regular course of
business, API, Dennis Nelson, Bob Prentice and Daniel Bord did not hold
a gaming license from the Sac & Fox Tribe of the Mississippi in Iowa at
any time in 2003 or thereafter and had not applied for any gaming license
which would have been active for any part of 2003 or thereafter.

5. The Gaming Commission did not authorize API to enter the Tribe’s
Casino or the Gaming Commission’s offices on October 1, 2003.

6. At about 6:00 a.m. on October 1, 2003, a group of people intentionally and
unlawfully entered the Gaming Commission’s offices, casino business
offices and Casino security and surveillance offices. At that time they had
access to gaming chips, machine components and other gaming supplies.
They also had access to confidential files and documents,

7. A person who does not hold a gaming license or who is not being
voluntarily escorted by a person who holds the proper class of license and
who also has additional authority is legally barred from entering Gaming
Commission offices, casino business offices, or Casino security and
surveillance offices.

8. On October 1, 2003, API and its agents were legally barred from entering
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Gaming Commission offices, casino business offices, or Casino security
and surveillance offices, and API and its agents violated the Tribe’s

gaming regulatory laws by entering those areas of the Casino.

Further affiant sayeth not.

Dated: December [} , 2009

Subscribed and sworn to before me
on December |t ,2009.

Dy

A

Notary Public

At
[N

own

AMIE RAHN
1SSION NUMBER 187453
Cw}‘%(){MM!SSIlON EXPIRES:
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BEFORE THE COURT OF THE
SAC & FOX TRIBE OF THE MISSISSIPPI IN IOWA

Sac and Fox Tribe of the Mississippi in Iowa,
CASE NO. API-CV-DAMAGES-2005-01

Plaintiff,

AFFIDAVIT OF
V. SCOTT KNUTSON
Attorney’s Process and Investigation
Services, Inc.,

Defendant.

Sac & Fox Tribe of the Mississippi in lowa )
) ss.

)

I, Scott Knutson, being first duly swom on oath, do hereby depose and state as
follows:

l. I have been head of security for the Meskwaki Bingo - Casino - Hotel (the

Casino) of the Sac and Fox Tribe of the Mississippi in Iowa since
5o s pout

2. As head of security my duties include working to ensure the safety and
security of the guests and employees at the facility, and to ensure the
security of confidential records of the Casino. I am also responsible for
the Casino’s internal compliance with many of the laws and regulations
designed to protect the integrity of gaming.

3. On or about May 23, 2003, United States District Court for the Northern

District of Iowa ordered the gaming floor of the Casino closed. The order

was served on the Tribe at that time, and United States Marshal Rodger
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10.

Archeiga informed me that the casino was turned over to my department,
and that my department was required to take appropriate action to keep the
gaming floor closed and to prevent any Gaming at the Casino.

After the Casino was closed, the Tribe posted notices at all entrances to
the gaming floor, providing notice that the gaming floor was closed and
that entry was prohibited by any person who did not have a gaming license
or who was not being voluntarily escorted by a properly licensed and
authorized Casino security staff member.

On October 1, 2003 at or about 5:50 a.m., Attorney’s Process and
Investigation Services, Inc. (Defendant) and others entered the Casino and
remained in the Casino. Defendant API took these actions through its
agents Daniel Bord and Bob Prentice, and at the time it was accompanied
by Charlie Troy (a terminated and banned employee) and James
DeMasseo (a terminated and banned employee).

The information that Troy and DeMasseo had been banned was public
knowledge, and was widely known in the community.

At the time Defendant and others entered the Casino, the Casino was
closed to the general public.

At the time Defendant and others entered the Casino, Defendant and
others did not have authorization to enter the Casino from the Tribe,
After Defendant entered the Casino, it was instructed by my Department
to leave. It did not comply with that instruction.

At the time Defendant entered the Casino, it was committing trespass.
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11,

12.

13.

14.

15.

16.

17.

On October 1, 2003, Defendant and others entered the “back of the house”
area of the Casino—i.e. those areas which people who do not hold gaming
licenses or who are not being voluntarily escorted by gaming license
holders are prohibited by the Tribe’s gaming regulatory laws from
entering,

Entry to the “back of the house™ is heavily restricted by the Tribe through
its gaming laws and regulations, and any person who enters the back of the
house is subject to such regulatory control.

Some of Defendant’s actions on October 1, 2003 were captured on fair
and accurate security videotapes which I have watched. Those videotapes
show that API gained access to the areas of the Casino closed to the public
when a person, who was either API's agent or a person working in concert
with AP], using an expandable police baton to smash out a window in a
secured door leading to the finance offices area, then reaching through the
broken window to unlock the door.

The areas AP] entered included security and surveillance offices, gaming
management offices, and Gaming Commission offices.

Before Defendant entered the “back of the house” area of the Casino, that
area was locked.

The Casino has no record of Defendant, its apparent president Dennis
Nelson, Daniel Bord or Bob Prentice ever holding or applying for a
gaming license.

On October 1, 2003, one of my department’s employees, Officer Greg
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18.

19.

20.

21.

22.

Moore, was in possession of keys which provided access through secured
doors in the Casino. Those keys were the property of my Department, and
were in the physical possession of Officer Moore when API entered the
Casino. One of API’s agents grabbed Officer Moore and physically took
the keys from the officer without the officer’s permission. Later on
October 1, 2003, API officer Bob Prentice was in possession of, and used
those keys.

Use and possession of the keys is regulated by the Tribe’s gaming laws,
and possession and use by Prentice is unlawful under the Tribe’s gaming
laws,

On October 1, 2003, Defendant had access to the Casino’s tokens or chips,
cash, machine components, and other gaming supplies.

On October 1, 2003, Defendant was in control of and used portable
communication devices which were the property of my department,

On October 1, 2003, Defendant and others had control over the Casino’s
security and surveillance office.

API caused damage during its trespass. Damage included destruction of a
window, as described above, and need to rekey the entire property because
APT had physically taken physical control of keys to secured doors. That
rekeying was required to reestablish casino security as required by the
Tribe’s gaming laws and regulations. The Tribe’s out-of-pocket cost to

rekey the property was $7,035.

Further affiant sayeth not.
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Dated: December /¢ " 4,[3009 é@& &

Scott Knutson

Subscribed and swom to before me
on December 14 |, 2009.

f«% SHEILA K. ARNEY

] é* cogmmmn

Shede JC Sup 1042012
NotaryPub}{c U
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IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF IOWA
CEDAR RAPIDS DIVISION
ATTORNEY'S PROCESS AND )
INVESTIGATION SERVICES, INC., )
)  No. 1:05-CV-00168-LRR
Plaintiff, )
)  Statement of Material Undisputed Facts in
V. ) Support of API's Motion for Partial
) Summary Judgment on Jurisdictional
SAC AND FOX TRIBE OF THE ) Grounds
MISSISSIPPI IN IOWA, )
)
Defendants. )

Pursuant to Federal Rule of Civil Procedure 56 and Local Rule 56(a)(3), Plaintiff,
Attorney’s Process and Investigation Services, Inc. (API) submits the following statement of
material undisputed facts in support of its Motion for Partial Summary Judgment:

1. The Tribe is a federally recognized Indian Tribe, which owns and operates the
Meskwaki Bingo-Casino-Hotel (the Casino). App. 9 (Tribal Court Complaint § 1, Exhibit C) .

2. API is a Wisconsin corporation in the business of investigative, security and law
enforcement consulting. App. 10 (Tribal Court Complaint, § 2, Exhibit C); App. 1 (June 2003
Agreement, p. 1, Exhibit B).

3. On June 16, 2003, API entered into an Agreement for consulting services with the

Tribe. App. 1-8 (June 2003 Agreement, Exhibit B).

1 All references to “Exhibits” are to exhibits made part of the Tribal Trial Court record.
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4, The Agreement was executed on behalf of the Tribe by Alex Walker, who at the
time was the Chairman of the Elected Tribal Council. App. 8 (June 2003 Agreement, Exhibit B);
App. 79 (Memorandum and Order, p. 1).

5. The scope of services that API agreed to provide included “[d]eveloping a
security plan for the reo-opening of the Tribe’s Gaming Facility” and “investigat{ion] [of]
allegations of unlawful acts and tribal policy violations of the dissident group involving Tribal
funds, and gaming operations.” App. 1-2 (June 2003 Agreement, §1.2.B and E).

6. With regard to the resolution of any disputes between the Tribe and API, the June

16, 2003 Agreement provided:

1 The parties shall make efforts to settle through dialogue and negotiation any
disputes that may arise out of this Agreement. However, should such efforts fail
after thirty (30) days, the dispute shall be submitted to arbitration, which shall be
conducted in Des Moines, Iowa, in accordance with the Commercial Arbitration
Rules of the American Arbitration Association,

il. The arbitrator shall apply the applicable laws of the Tribe (as enacted or
amended), the United States and the State of Iowa. The arbitrator shall not have
the power to alter, modify, amend, add to or subtract from any term or provision
of this Agreement, nor to rule upon or grant any extension, remewal or
continuance of this Agreement. Judgment on the award of the arbitrator may be
entered by the Federal District Court for the Northern District of Iowa under the
Federal Arbitration Act or Iowa state court pursuant to Iowa law. For this
purpose, the Tribe and API hereby irrevocably consent to the jurisdiction over
their persons of such courts for such purpose, including to enter judgment on an
arbitration award, and waive any defense based on improper venue, inconvenient
venue, or lack of personal jurisdiction.

iii.  The failure of any party to submit voluntarily to arbitration shall be deemed to be
a breach of this Agreement. Provided, that if either party has a good faith position
that a dispute does not arise under this Agreement, that party may file an action in
the Federal District Court for the Northern District of Iowa, or the Iowa state
courts, to determine whether the dispute is the proper subject of arbitration under
this Agreement.

App.4 -5 (June 2003 Agreement §II1.2) (emphasis added).
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7. At the time that Alex Walker signed the Agreement in June of 2003 on behalf of
the Tribe, the Walker Council was recognized by the Bureau of Indian Affairs as the governing
tribal council. App. 82-83 (Memorandum and Order, p.4-5); App. 60 (NIGC “Notice of
Violation” (NOV) dated April 30, 2003, Exhibit D)

8. The National Indian Gaming Commission (NIGC) specifically stated in its NOV
dated April 30, 2003, that it deferred to the Bureau of Indian Affairs in defining the “tribe” for
purposes of receiving federal services and determining eligibility of the govemnment’s “special
programs.” App. 60 § 3. (NOV, Exhibit D),

9. The NIGC found that “[t]he gaming at Meskwaki is not being conducted by the
Tribe — that is, by the governmental authority recognized by the Secretary of the Interior — or by
an entity licensed by the tribal government pursuant to the NIGC’s regulations.” App. 61 § 5
(NOV, Exhibit D)

10.  On several occasions following his appointment by the Hereditary Chief, Homer
Bear or others on his behalf contacted either the Department of the Interior or its Bureau of
Indian Affairs seeking recognition for his Council from the Bureau of Indian Affairs, App. 82
(Memorandum and Order, pp. 4-5).

11.  On each occasion, the Bureau of Indian Affairs rejected Homer Bear’s request
and reiterated that it continued to recognize the Walker Council as the Elected Council of the
Tribe. App. 63 (March 17, 2003 Jetter from Midwest Regional Director of the Bureau of Indian

Affairs refusing to recognize Bear Council, Exhibit F); App. 64 (April 1, 2003 letter from the
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Assistant Secretary for Indian Affairs, Exhibit R-1); App. 65 (May 9, 2003 letter from Deputy
Commissioner of Indian Affairs, Exhibit R-2); App. 66 (May 23, 2003 letter from Secretary of
the Interior in response to request to certify special election stating that it “was not called and
held in accordance with tribal law and, therefore, we will not recognize the results of it.” Exhibit
R-3).

12.  The Bureau of Indian Affairs did not recognize the Bear Council until the fall of
2003. App. 83, Memorandum and Order, p. 5 and fn.4.)

13.  In August 2005, the Tribe filed its complaint in Tribal Trial Court alleging tort
claims against AP], including for conversion of Tribal funds, trespass and misappropriation of
trade secrets. App. 9 -17 (Tribal Court Complaint, Exhibit B).

14.  In September of 2005, API moved to dismiss the Tribe’s complaint on the ground
that the Tribal Court lacked jurisdiction over it. App. 18-23 (API's Motion to Dismiss).
Following discovery on the jurisdictional issue, on July 27, 2006, the Tribal Trial Court held a
hearing on API's motion. App. 83 (Memorandum and Order, p. 5); App. 24-59 (Transcript of
Hearing).

15.  On March 26, 2008, the Tribal Court denied API's motion. App. 67-78 (Tribal
Trial Court’s Findings of Fact, Conclusions of Law and Order (Order)).

16.  The Court of Appeals filed its Memorandum and Order affirming the Tribal Trial

Court on December 23, 2008. App.79-96.
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Respectfully submitted,

RICHARD S. FRY
rsf@shuttleworthlaw.com
MARK L. ZAIGER
miz@shuttleworthlaw.com
DIANE KUTZKO

shuttleworthlaw.com

for

SHUTTLEWORTH & INGERSOLL, P.L.C.
500 US Bank Bidg., P.O. Box 2107
Cedar Rapids, JA 52406-2107
PHONE: (319) 365-9461
FAX: (319) 365-8564

DAVID B. SALMONS (Pro Hac Vice)
david.salmons@bingham.com
BRYAN M. KILLIAN (Pro Hac Vice)
bryan.killi bingham.com

for
BINGHAM MCCUTCHEN, LLP
2020 K Street, NW
Washington, DC 20006
PHONE: (202) 373-6000
FAX: (212) 373-6001

ATTORNEYS FOR PLAINTIFF
Copy to: CERTIFICATE OF SERVICE
Steven F. Olson, Esq. , ) )
Jeffrey S. Rasmussen, Esq. docmntvas frved wpon el of e o kchpry
Olson, Allen & Rasmussen, LLC to the action in compliance with FRCP 5 on the 1% day of
8200 Humboldt Avenue S. March, 2009 by:
Bloomington, Minnesota 55431 EX]] lljilgmhrdonlmaﬂy via ECF for ECF registrants
0. Mai
and [JFax__
Wilford H. Stone, Esq. [ JFedEx _
Lynch Dallas PC [ ) Hond Deliverea -
526 Second Avenue SE By . Fae
P. O. Box 2457
Cedar Rapids, lowa 52406-2457
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5
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IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF IOWA
CEDAR RAPIDS DIVISION
ATTORNEY’S PROCESS AND )
INVESTIGATION SERVICES, INC., )
)} No. 1:05-CV-00168-LRR
Plaintiff, )
)
V. ) API’'SREPLY TO THE TRIBE'S
) STATEMENT OF UNDISPUTED
SAC AND FOX TRIBE OF THE ) FACTS
MISSISSIPPI IN IOWA, )
)
Defendants. )
INTRODUCTION

As a preliminary matter, API believes that the Tribe has not complied with Local Rule
56(b). As noted below in API's Reply, many of the so-called “undisputed facts,” presumably
submitted for the proposition that they preclude summary judgment, are legal conclusions, not
statements of fact. Others are unsupported and consistently disputed allegations from the Tribe’s
Tribal Court Complaint. Further, the Tribe has not complied with the requirement under Rule
56(b) and 56(e) that the statements be supported by specific appendix citations, and API is
hampered in its ability to reply because the references made to the relevant portions of the Tribal

Trial Court’s Order and the Court of Appeals’ Memorandum and Order’ are not sufficiently

! Tribal Trial Court’s Findings of Fact, Conclusions of Law and Order (referred to as the “Tribal Trial
Court’s Order”), API’s Appendix filed in support of its Motion for Partia) Summary Judgment
(Appendix) at pp. 67-78 and Tribal Court of Appeals’ Memorandum and Order, API’s Appendix at Pp-
79-96. References are to API’s Appendix filed March 1, 2009. It should be noted that although the
introduction to API’s Appendix recites it was filed in connection with API’s Resistance to the Tribe’s
Motion to Dismiss, it was in fact filed as part of API's summary judgment papers. (Document 63.4),
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specific to apprise either API or the Court as to which portions of the record the Tribe relies on
for support.

Moreover, as noted below, the statements concerning what the Tribal Court found as a
matter of tribal law as to who was the goveming tribal counsel are not material, because API is
not urging this Court to interpret or apply tribal constitutional law or other tribal law. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (“A fact is material only when it is a
fact that “might affect the outcome of the suit under the governing law.”). As discussed at
length in API’s Brief in Support of its Motion for Summary Judgment on Jurisdictional Grounds
(API’s Summary Judgment Brief), pp. 17-19, the scope of the Tribe’s federal sovereign
immunity, and the question of which goveming council had the authority to waive that federal
immunity and perform actions related to the Tribe’s federally granted sovereign powers, are
matters of federal law. See Kiowa Tvibe of Okla. v. Manuf. Tech., Inc., 523 U.S. 751, 759
(1998). Similarly, the Tribe’s allegations conceming the nature of API’s conduct are not
material, because the Tribe's trespass, conversion and misappropriation claims do not tum on
whether API's alleged conduct was criminal, forcible, armed, premeditated, or coordinated. See
API’s Reply Brief, pp. 5-9; see also, Plains Commerce Bank v. Long, 128 S. Ct. 2709, 2726
(2008).

REPLY

Pursuant to Rule 56 and Local Rule 56(d), Plaintiff Attorney’s Process and Investigation
Services, Inc. (API) makes the following reply to the Tribe’s “Statement of Undisputed Facts™:

L. In 2002, the Tribal Council chaired by Alex Walker, Jr. (hereinafter "the Walker

Council" or "former Walker Council") was presented with petitions for recall elections. The
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Walker Council violated the Tribe's Constitution and their oath of office by not setting those
recall petitions for a vote prior to March 4, 2003. Sac & Fox Tribe of the Mississippi in lowa v.
Attorney’s Process and Investigations, Inc., Finding of Fact; Conclusion of Law 7 and Order Sac
& Fox Trial Ct. Case no. API-CV -DAMAGES-2005-01 (March 26, 2008), off’s Sac & Fox Ct.
App. Case no. API-CV-App-2008-02-124, Opinion (Dec. 23, 2008) (hereinafter the March 26,
2008 Order and the December 23, 2008 Opinion, respectively).

Response:  API admits that in 2002, the Tribal Council chaired by Alex Walker, Jr.
was presented with petitions for recall elections. API further admits that the Walker Council did
not set the recall petitions for a vote prior to March 4, 2003.

However, API submits that the statement “[t]he Walker Council violated the Tribe's
Constitution and their oath of office by not seiting those recall petitions for a vote prior to March
4, 2003 sets forth a conclusion of tribal law, not a statement of fact. Although the Tribal Court
of Appeals included this action by the Walker Council in its recitation of material facts, App. 79,
the Tribal Trial Court made it clear that this was a conclusion of law. See Y2, Conclusions of
Law, Tribal Trial Court’s Order, App. 76, (“The Walker Council had the constitutional duty
pursuant to Article XII, Section 1 of the Constitution and Bylaws of the Sac and Fox Tribe of the
Mississippi in Iowa to call a special election when it was presented with recall petitions on
October 10, 2002, with respect to each of the members of the Walker Council, The Walker
Council was not justified in failing to carry out its constitutional duty.”) In addition, API
submits that this statement is not material for the reasons stated in its introduction above, i.c.,

that the issues before this Court are a matter of federal, not tribal law.
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2. In March 2003, the Tribe's Hereditary Chief and the tribal members lawfully
responded to the Walker Council's violation of the Tribe's Constitution by removing the Walker
Council from office. Id.

Response: The Tribe fails to point to any specific portion of either the Tribal Trial
Court’s Order or the Court of Appeals Memorandum and Order that supports this statement. API
denies the statement in its entirety because it is not a statement of fact, but rather a conclusion
tribal law made by the Tribal Trial Court. See §q 3, 4, Conclusions of Law, Tribal Trial Court’s
Order, App. 76. In addition, API submits that this statement is not material for the reasons stated
in its introduction above, i.e., that the issues before this Court are a matter of federal, not tribal
law.

3, The Plaintiff entered into a contract, dated June 16, 2003, and which bears a
signature for the other contracting party which reads "Alex Walker. Jr." (the "June 16, 2003
contract").

Response: APl admits {3, but notes that the Tribe fails to point to any specific
portion of the Tribal Trial Court’s Order that supports this statement.

4, Alex Walker, Jr. and others who had served on a Tribal Council with him had
been lawfully removed from tribal office, and the members of a Council chaired by Homer Bear,
Jr. had been lawfully elected to the Council prior to June 16, 2003. (March 26, 2008 Order).

Response:  The Tribe fails to point to any specific portion of the Tribal Trial Court’s
Order that supports this statement. API denies the statements contained in 94 in their entirety
because they constitute conclusions of tribal law, not statements of fact. Specifically, these

statements appear to be a summary of the Tribal Trial Court’s Conclusions of law Y 3, 4, 5, and
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7, App. 77. Moreover, API submits that the statements contained in Y4 are not material for the
reasons stated in its introduction above, i.e., that the issues before this Court are a matter of
federal, not tribal law,

5. The Tribe is not a party to the June 16, 2003 contract and has not entered into any
contract with Plaintiff. (March 26, 2008 Order, at Conclusion of Law 7).

Response:  API denies the statements contained in {5 in their entirety because, as
recognized by the Tribe by citing §7, Conclusions of Law, of the Tribal Trial Court’s Order, they
constitute conclusions of tribal law, not statements of fact. App. 77.

6. Neither the Tribal Chairman nor the Tribal Council Treasurer signed any
documents permitting payment of tribal funds to Plaintiff. (December 23, 2008 Opinion at 3-4).

Response:  API denies the statements contained in 46 in their entirety because they
are merely disputed allegations, and not supported by any portion of the record, including the
portion of the Tribal Court of Appeals Memorandum and Order relied on by the Tribe. That
portion of the Memorandum and Order merely repeats the Tribe’s allegations, and does not
contain any findings. App. 81-82.

In addition, who was “Tribal Chairman” authorized to pay API is the central issue of
federal law in this case. It is uncontested that Alex Walker signed the June 16, 2003, Agreement
between API and the Tribe, App. 8, which authorized payment for services to API and it is up to
this Court to determine whether he had the authority to do so as a matter of federal law., See
discussion at API’s Summary Judgment Brief, pp. 16-21; see also Goodface v. Grassrope, 708

F.2d 335, 338-339 (8th Cir. 1983) (stating that it is the Bureau of Indian Affairs that makes the
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determination which tribal govemnment is recognized for purposes of conducting business
relating to the Tribe’s federally regulated activities).
7. Between June 16, 2003 and October 31, 2002, Plaintiff took possession of
$1,022,171.26 in Tribal funds. (Tribal Ct. Compl. §4).
Response:  API admits that it was paid $1,022,171.26 by the Tribe pursuant to the
June 16, 2003 Agreement. App. 1-8. To the extent §7 can be read for the proposition that API
did not have the authority to receive its fees, API denies the statements contained in §7. The
Agreement was executed on behalf of the Tribe by Alex Walker, who at the time was the
Chairman of the Elected Tribal Council. App. 8. Whether or not Alex Walker was authorized to
enter into the Agreement and pay API the fees it received is an issue of federal law for this Court
to determine. See discussion in API's Summary Judgment Brief, pp. 16-21; see also Goodface
v. Grassrope, 708 F.2d 335, 338-339 (8th Cir, 1983) (explaining that it is the Bureau of Indian
Affairs that makes the determination which tribal government is recognized for purposes of
conducting business relating to the Tribe’s federally regulated activities).
8. The June 16, 2003 contract stated that Plaintiff had the responsibility for:
B Developing a security plan for the re-opening of the Tribe's
Gaming Facility.
D. Providing general community security services to Tribal
Government and its operations as is feasible.
E. Investigate allegation of unlawful acts and tribal policy
violations of the dissident group involving Tribal funds,
and gaming operations."
Contract between Sac & Fox Tribe of the Mississippi in Iowa and API, Inc. §1(2)(A-F).
Response: AP admits 18, with the qualification that subparagraph D begins with the

word “Provide,” not “Providing.” App. 2. In admitting this ¥, API notes that the Tribe
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characterizes the document as the “Contract between Sac & Fox Tribe of the Mississippi in
Towa and API, Inc.,” and API concurs with this characterization.

9. As part of its work for Walker, Plaintiff, on October 1, 2003, perpetrated a
criminal, forcible, (Tribal Ct. Compl, §15), armed, (Tribal Ct. Compl. §31), premeditated, (Tribal
Ct. Compl. §32) coordinated (Tribal Ct. Compl. §32) trespass into the Tribe's government center
and casino, (Tribal Ct. Compl. §7) in an attempted forcible takeover of the Tribe's property and
government.

Response:  API denies the statements contained in §9 in their entirety. The Tribe
provides no record support for these statements, as it is required to do pursuant to Local Rule
56(b). These are not statements of fact, but merely disputed allegations in the Complaint filed in
Tribal Court. App. 9-17. “Merely disputed allegations, unsupported by specific facts or
evidence beyond the nonmoving party's own conclusions, are insufficient to withstand a motion
for summary judgment.” Thomas v. Corwin, 483 F.3d 516, 527 (8th Cir.2007) (citation omitted).
Finally, API notes that paragraph 31, relied on by the Tribe, has nothing to do with armed
conduct, but rather alleges: “The confidential information had substantial value to those with
current contracts with the Tribe and to those who might seek to contract with the Tribe in the
future.” Even if these statements were “fact” rather than merely disputed allegations, they are
not material, i.e., they would not “affect the outcome of the suit under governing law.”
Anderson, 477 U.S. at 248  The Tribe’s trespass, conversion and misappropriation claims do
not turn on whether API’s alleged conduct was criminal, forcible, armed, premeditated, or
coordinated. See API's Reply Brief, pp. 5-9; see also, Plains Commerce Bank v. Long, 128

S. Ct. 2709, 2726 (2008).
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10.  As part of its armed assault, Plaintiff committed assaults, batteries, unlawful
imprisonment and other criminal acts. (Tribal Ct. Compl. §31).

Response:  API denies the statements contained in 10 in their entirety. The Tribe
provides no record support for these statements, as it is required to do pursuant to Local Rule
56(b). These are not statements of fact, but merely disputed allegations in the Complaint filed in
Tribal Court. App. 9-17. “Merely disputed allegations, unsupported by specific facts or
evidence beyond the nonmoving party's own conclusions, are insufficient to withstand a motion
for summary judgment.” Thomas v. Corwin, 483 F.3d 516, 527 (8th Cir.2007) (citation omitted).
Further, API notes that 31 of the Complaint alleges only the following: “The confidential
information had substantial value to those with current contracts with the Tribe and to those who
might seek to contract with the Tribe in the future.” Even if these statements were “fact” rather
than merely disputed allegations, they are not material, i.e., they would not “affect the outcome
of the suit under govemning law.” Anderson, 477 U.S. at 248. The Tribe’s trespass, conversion
and misappropriation claims do not turn on whether API's alleged conduct was criminal,
forcible, armed, premeditated, or coordinated. See API’s Reply Brief, pp. 5-9; see also, Plains
Commerce Bank v. Long, 128 S. Ct. 2709, 2726 (2008).

11.  As part of its armed assault, Plaintiff facilitated entry to secured areas of the
Tribe's Casino by persons who had previously been banned from the Casino due to their gross
violations of tribal gaming laws. (Tr. Ct. Compl. 23) Plaintiff acted in conscious or intentional
disregard of, or indifference to, the rights of, safety of, or damages to the Tribe. (Tr. Ct. Compl.

34, 37).
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Response:  API denies the statements contained in §11 in their entirety. The Tribe
provides no record support for these statements, as it is required to do pursuant to Local Rule
56(b). These are not statements of fact, but merely disputed allegations in the Complaint filed in
Tribal Court. App. 9-17. “Merely disputed allegations, unsupported by specific facts or
evidence beyond the nonmoving party's own conclusions, are insufficient to withstand a motion
for summary judgment.” Thomas v. Corwin, 483 F.3d 516, 527 (8th Cir.2007) (citation omitted).
Further, API notes that {1 23, 34, and 37 of the Complaint do not support the allegations made in
Y11. App. 4-5. Even if these statements were “fact” rather than merely disputed allegations, they
are not material, i.e., they would not “affect the outcome of the suit under governing law.”
Anderson, 477 U.S. at 248. The Tribe’s trespass, conversion and misappropriation claims do not
tum on whether API's alleged conduct was criminal, forcible, armed, premeditated, or
coordinated. See API's Reply Brief, pp. 5-9; see also, Plains Commerce Bank v. Long, 128
S. Ct. 2709, 2726 (2008).

12.  As part of its armed assault, Plaintiff worked in the Tribe's Casino, (Tribal Ct.
Compl. §7) and obtained and exercised control over all or nearly all tribal gaming information
and triba] gaming commission information and over tribal gaming supplies and gaming
machine components. (Tribal Ct. Compl. §10).

Response:  API denies the statements contained in §12 in their entirety. The Tribe
provides no record support for these statements, as it is required to do pursuant to Local Rule
56(b). These are not statements of fact, but merely disputed allegations in the Complaint filed in
Tribal Court. App. 9-17. “Merely disputed allegations, unsupported by specific facts or

evidence beyond the nonmoving party's own conclusions, are insufficient to withstand a motion
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for summary judgment.” Thomas v. Corwin, 483 F.3d 516, 527 (8th Cir.2007) (citation omitted).
Even if these statements were “fact” rather than merely disputed allegations, they are not
material, i.e., they would not “affect the outcome of the suit under governing law.” Anderson,
477 U.S. at 248 The Tribe’s trespass, conversion and misappropriation claims do not turn on
whether API's alleged conduct was criminal, forcible, armed, premeditated, or coordinated. See
API’s Reply Brief, pp. 5-9; see also, Plains Commerce Bank v. Long, 128 S. Ct. 2709, 2726
(2008).

13.  Plaintiff did not submit an application for a gaming license to the Tribe's Gaming
Commission. (Tr. Ct. Compl 33).

Response:  Although API does not believe that this is a proper statement of fact
within the meaning of Federal Rule of Civil Procedure 56(c) and Local Rule 56 (b), as it is not
supported by any portion of the record, and is a mere allegation, API admits that it did not submit
an application for a gaming license to the Tribe’s Gaming Commission. API notes that §33 of
the Complaint does not support the allegation made in 13, but rather states; “When Defendant
broke into the Tribe’s Community Center and Casino at or about 6:00 a.m. on October 1, 2003, it
knew that there were tribal members and employees in both locations,” Even if this statement
were “fact” rather than merely a disputed allegation, it is not material, i.e., it would not “affect
the outcome of the suit under goveming law.” Anderson, 477 U.S. at 248. The Tribe’s
trespass, conversion and misappropriation claims do not turn on whether API’s alleged conduct
was criminal, forcible, armed, premeditated, or coordinated. See API's Reply Brief, pp. 5-9; see
also, Plains Commerce Bank v. Long, 128 S. Ct. 2709, 2726 (2008).

14.  Plaintiff was not granted a gaming license from the Tribe's Gaming Commission.

10
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(Tr. Ct. Compl. 33).

Response:  Although API does not believe that this is a proper statement of fact
within the meaning of Federal Rule of Civil Procedure 56(c) and Local Rule 56 (b), as it is not
supported by any portion of the record, and is a mere allegation, API admits that it was not
granted a gaming license from the Tribe’s Gaming Commission. Further, 433 of the Complaint
does not support the allegation made in §14, but rather states: “When Defendant broke into the
Tribe’s Community Center and Casino at or about 6:00 a,m. on October 1, 2003, it knew that
there were tribal members and employees in both locations.” Even if this statement were “fact”
rather than merely a disputed allegation, it is not material, i.e., it would not “affect the outcome
of the suit under governing law.” ‘Anderson, 477 U,S. at 248 The Tribe’s trespass, conversion
and misappropriation claims do not turn on whether API’s alleged conduct was criminal,
forcible, armed, premeditated, or coordinated. See API's Reply Brief, pp. 5-9; see also, Plains
Commerce Bank v. Long, 128 S. Ct. 2709, 2726 (2008).

15.  Plaintiff is morally unfit to hold a gaming license. (Tr. Ct. Compl. §33.)

Response: APl denies the statement contained in §15 in its entirety. The Tribe
provides no record support for these statements, as it is required to do pursuant to Local Rule
56(b). This is not a statement of fact, but merely an allegation. “Merely disputed allegations,
unsupported by specific facts or evidence beyond the nonmoving party's own conclusions, are
insufficient to withstand a motion for summary judgment.” Thomas v. Corwin, 483 F.3d 516,
527 (8th Cir.2007) (citation omitted). Further, Y33 of the Complaint does not support the
allegation made in {15, but rather states: “When Defendant broke into the Tribe’s Community

Center and Casino at or about 6:00 a.m, on October 1, 2003, it knew that there were tribal

11
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members and employees in both locations.” Even if these statements were “fact” rather than
argument merely disputed allegations, they are not material, i.e., they would not “affect the
outcome of the suit under governing law.” Anderson, 477 U.S. at 248  The Tribe’s trespass,
conversion and misappropriation claims do not tum on whether API’s alleged conduct was
criminal, forcible, armed, premeditated, or coordinated. See API’s Reply Brief, pp. 5-9; see also,
Plains Commerce Bank v, Long, 128 S, Ct. 2709, 2726 (2008).

16.  On August 18, 2005, the Tribe filed suit in the Sac & Fox Tribe of the
Mississippi in Iowa Court against Plaintiff. (Tr. Ct. Compl.)

Response:  API admits 16.

17, On or about September 23, 2005, API moved to dismiss the Tribal Court suit.
(December 23, 2008 Opinion at 5).

Response:  API admits §17.

18.  Through its motion to dismiss, API raised the issue of whether the Tribe was a
party to the June 16, 2003 contract, and the Tribal Court determined that issue based upon API’s
motion. (March 26, 2008 Order; December 23, 2008 Opinion at 5).

Response:  API admits that API raised the issue of whether the Tribe was a party to
the June 16, 2003 contract, and the Tribal Court determined that issue based upon API’s motion

applying tribal law. Memorandum and Order, pp. 8-18, App. 86-96.

19, In prosecuting its motion to dismiss the Tribal Court suit, API sought and
received permission to conduct discovery related to its motion to dismiss. (December 23, 2008

Opinion at 5).

12
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Response:  API admits ]19.

20.  On May 21, 2008, Plaintiff filed their Counterclaims against the Tribe in the
captioned matter in which it asserted that the Tribal Court had jurisdiction to compel arbitration.
(Tribal Ct. Answer). That claim remains pending in the Tribal Court.

Response:  API admits that it filed an answer and counterclaim in Tribal Court. API
did so following this Court’s order requiring API to exhaust all Tribal Court remedies.
Attorney’s Process and Investigation Services, Inc. v. Sac and Fox Tribe of the Mississippi in
Iowa, 401 F. Supp. 2d 952, 963 (N.D. Iowa 2005). API further admits that the Tribe’s claims
and API’s counterclaim remain pending in the Tribal Court.

Respectfully submitted,

Pt /C«[)@

RICHARD S. FRY
rsf@shuttleworthlawigo
MARK L. ZAIGER
mlz@shuttleworthlaw.com
DIANE KUTZKO
dhk@shuttleworthlaw.com

for
SHUTTLEWORTH & INGERSOLL, P.L.C.
500 US Bank Bldg., P.O. Box 2107
Cedar Rapids, IA 52406-2107
PHONE: (319) 365-9461
FAX: (319) 365-8564
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF IOWA
CEDAR RAPIDS DIVISION

Attorney's Process and Investigation

Services, Inc.,
No. C05-0168LRR

Plaintiff,
V. COMPLAINT

Sac and Fox Tribe of the Mississippi in lowa,

Nt N et Mg Sl N ? e’ i S

Defendant.

Attorney’s Process and Investigation Services, Inc. (APl) for cause of action

states:
THE PARTIES
1. APl is a Wisconsin corporation with its principal place of business in
Green Bay, Wisconsin.
2. The Tribe is a federally recognized Indian Tribe, which owns and operates

the Meskwaki Bingo-Casino-Hotel (the Casino).
PERSONAL JURISDICTION
31 The events that gave rise to this action occurred in part in this jurisdiction
and the Court accordingly has personal jurisdiction over the Tribe.
SUBJECT MATTER JURISDICTION
4, This Court has subject matter jurisdiction over this matter pursuant to 28

U.S.C. §1331 (federal subject matter jurisdiction). Nat. Farmer's Union Ins. Cos. v.

Crow Tribe, 471 U.S. 845. 852 (1985)(issue of a tribe’s power to compel nonmember of
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tribe to submit to jurisdiction of federal court is federal question that gives rise to federal

subject matter jurisdiction); Duncan Energy Co. v. Three Affiliated Tribes, 27 F.3d

1294, 1295-96 (8" Cir. 1994) (same).
51 Because this action is not an intratribal dispute, but rather involves the
power of a Tribal Court over a nonmember, this is a dispute over which this Court has

jurisdiction. Cf. In re Sac & Fox Tribe of the Mississippi in lowa / Meskwaki Casino

Litigation, 340 F.3d 749, 763 (8" Cir. 2003).

6. The Court has and should exercise jurisdiction over this matter at the
present time because to require Tribal Court remedies to be exhausted as a matter of
comity would be futile, as the Tribal Court is not an adequate forum in which to litigate

this controversy. Nat'l Farmer's Union Ins. Cos. v. Crow Tribe of Indians. 471 U.S. 845,

855-56, 856 n. 21 (1985) (As a matter of comity, federal court will defer to a Tribal
Court’s determination of jurisdiction; it will not, however, do so when exhaustion of tribal
remedies would be futile).

7. This Court has jurisdiction over API's breach of contract claim and the
jurisdiction to compel arbitration of the parties' dispute and/or to make a declaration
concerning the validity of the agreement pursuant to 28 U.S. C. §1365(a) supplemental
jurisdiction.

VENUE
8. Venue is proper in this action pursuant to 28 U.S.C. §1391(b).
FACTS

9, APl is in the business of investigative, security and law enforcement
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consulting.

10.  On June 16, 2003, API entered into an Agreement for consulting services,
aftached as Exhibit A to this Complaint.

11. The Agreement in relevant part provided with regard to any dispute that
would arise from performance of services under the Agreement:

i The parties shall make efforts to settle through dialogue and
negotiation any disputes that may arise out of this Agreement.
However, should such efforts fail after thirty (30) days, the dispute
shall be submitted to arbitration, which shall be conducted in Des
Moines, lowa, in accordance with the Commercial Arbitration Rules
of the American Arbitration Association.

ii. The arbitrator shall apply the applicable laws of the Tribe (as
enacted or amended), the United States and the State of lowa.
The arbitrator shall not have the power to aiter, modify, amend, add
to or subtract from any term or provision of this Agreement, nor to
rule upon or grant any extension, renewal or continuance of this
Agreement. Judgment on the award of the arbitrator may be
entered by the Federal District Court for the Northern District of
lowa under the Federal Arbitration Act or lowa state court pursuant
to lowa law. For this purpose, the Tribe and API hereby irrevocably
consent to the jurisdiction over their persons of such courts for such
purpose, including to enter judgment on an arbitration award, and
waive any defense based on improper venue, inconvenient venue,
or lack of personal jurisdiction.

iii. The failure of any party to submit voluntarily to arbitration shall be
deemed to be a breach of this Agreement. Provided, that if either
party has a good faith position that a dispute does not arise under
this Agreement, that party may file an action in the Federal District
Court for the Northern District of lowa, or the lowa state courts, to
determine whether the dispute is the proper subject of arbitration
under this Agreement.

Exhibit A, Section HI (2)(b).
12. The Tribal Council that entered into the Agreement on behalf of the Tribe

with APl was recognized by the Bureau of Indian Affairs. That Tribal Council was
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known as the “Elected Council”. See In re Sac & Fox Tribe of the Mississippi in lowa /

Meskwaki Casino Litigation, 340 F.3d 749, 752 (8" Cir. 2003).

13. The authority of the Elected Council was challenged by what has been
termed the “Appointed Council.” Id.

14.  On information and belief, the present Tribal Council is the same as or a
successor in interest to the Appointed Council.

15.  After the dispute between the Elected Council and the Appointed Council,
the present Tribal Council created the Tribal Court and enacted the dispute resolution
provisions of its Code as well as Rules of Civil Procedure and other substantive law
provisions.

16.  While the Tribe made partial payment to API for services rendered, it
ceased payment in November of 2003, thus breaching the contract.

17.  The Tribe has not sought arbitration in this matter.

18.  Instead, on August 3, 2005, the Tribe filed a Complaint in Tribal Court.
(Attached as Exhibit B). The Tribe’s Tribal Court Complaint completely ignores the
Agreement that governs the relationship between the parties. Instead, the Complaint
purports to raise common law tort claims relative to actions of API that were, in fact,
authorized by the Agreement.

19.  The Tribe in its Tribal Court Complaint purports to invoke the jurisdiction of
the Court under the dispute resolution provisions that the present Tribal Council or a
predecessor in interest created subsequent to the events that are at the center of the

present dispute. Presumably the Tribal Council will seek to enforce the procedures and
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substantive law provisions that it created in the Tribal Court proceedings. Upon
information and belief, counsel for the Tribe that is prosecuting this action against API
consulted with the Tribal Council in the drafting of the dispute resolution proceedings
and other provisions of the Code. See article reprinted from the Waterloo Courier dated
April 17, 2005 (attached as Exhibit C).

20. On September 26, 2005, APl moved to dismiss the action pending in
Tribal Court on the grounds that (1) the Tribal Court lacks subject matter jurisdiction
over APl as a non-member and (2) that any dispute under the Agreement must be
submitted to arbitration. (That Motion and Memorandum of Authority are attached as
Exhibits D and E). The motion also requested the opportunity to conduct discovery
specifically directed to the issue of Tribal Court jurisdiction.

21.  On September 26, 2005, AP| made a demand on the Tribe for arbitration.

22.  On October 20, 2005, API received the Tribe's Response to Motion to
Dismiss (attached as Exhibit F).

23.  Hearing on Defendant's Motion is presently set for November 15, 2005,

CLAIMS AGAINST THE TRIBE
COUNT |
Declaration pursuant to 28 U.S.C. §2201, the Federal Declaratory Judgment Act
that the Tribal Court is without jurisdiction over API and that exhaustion in Tribal
Court would be futile and therefore not required
24.  The allegations of paragraphs 1-23 are incorporated herein.

25. APl seeks a declaration pursuant to 28 U.S.C. §2201, the Federal

Declaratory Judgment Act, that:
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(@)  The Tribe lacks the power to subject APl as a non-Indian to the jurisdiction
of the Tribal Court.

(b)  As a preliminary matter before determining whether the Tribe has the
power to subject a non-Indian to tribal court jurisdiction, that exhaustion of
Tribal Court remedies is not required because exhaustion would be futile,
i.e., the Tribal Court is not an adequate forum for this controversy because
(a) to permit the Tribal Court to adjudicate this claim would be violative of
API's right to due process and equal protection; and (b) the Tribal Court by
its own laws and rules does not have jurisdiction over API's counterclaim —
which may be compulsory in nature — for unpaid services and therefore
APl would be deprived of the opportunity to litigate the entire controversy
and vindicate its legal rights.

COUNT i

Breach of Contract and Request for Order Compelling Arbitration or a
Declaration by the Court as to the validity of the Arbitration Clause

26.  The allegations of paragraphs 1-23 are incorporated herein.

27. The Tribe's failure to fully pay API for services rendered constitutes a
breach of the Agreement between the parties.

28.  Further, the Tribe’s claims against API arise from the Agreement.

29.  Section ili{(2)(b) of the Agreement between the parties and Section 4 of
the Federal Arbitration Act (FAA), 9 U.S.C. §4, require arbitration of all claims in Des
Moines, lowa pursuant to the Rules of the American Arbitration Agreement.

30. Section 4 of the FAA permits “a party aggrieved by the alleged failure,
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neglect, or refusal of another to arbitrate under a written agreement for arbitration [to]
petition any United States District Court ... for an order directing that ... arbitration
proceed in the manner provided for in [the arbitration} agreement.”

31. The Agreement specifically provides that if either party to the Agreement
urges in good faith that the dispute does not arise from the Agreement, the issue should
be addressed by this Court or a state court. Exhibit A, Section H{2)(b)(iii).

32. In agreeing to arbitration, the Tribe waived sovereign immunity with regard
to any dispute that arises from the Agreement and accordingly should be required to

arbitrate the dispute between the parties. C & | Enterprise, Inc. v. Citizen Band

Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411, 419 (2001) (an arbitration clause

in a contract constitutes a waiver of tribal sovereign immunity).

33.  Aithough as a general principle, a party seeking to compel arbitration must
exhaust issues related to the Tribe's power to subject a nonmember such as API to the
jurisdiction of the Tribal Court, such exhaustion is not required where, as here, there is
a clearly worded forum selection clause that dictates that all disputes be submitted to

arbitration, see FGS Constructors v. Carlow, 64 F.3d 1230, 1233 (8" Cir. 1995), and

further requires that any dispute about the arbitrability of the dispute under the
agreement be submitted in the first instance to this Court or to state court.

34.  Accordingly, API as a "party aggrieved” by the Tribe's failure to arbitrate is
entitled to an order compelling the Tribe to arbitrate its dispute and the breach of
contract claims of AP all of which arose under the Agreement.

35. In the alternative, if the Court believes that there is an issue with regard to

S&F 0068



Case 1:05-cv-00168-LRR Document 112-3 Filed 02/07/11 Page 71 of 122

Case 1:05-cv-0016. _-RR  Document2  Filed 10/21/20. Page 8 of 8

the arbitrability of the dispute in the first instance, it should retain jurisdiction and issue

a declaration pursuant to 28 U.S.C. §2201 that the Tribe's claim arises under the

Agreement and must be arbitrated prior to issuing an order compelling arbitration.

WHEREFORE, API prays for judgment entered in its favor and against the Tribe

as follows:

(@)

(b)

(c)

A determination that API is not required to exhaust remedies in Tribal
Court prior to a determination on the merits by this Court on API's claims.
A declaration that the Tribal Court is without jurisdiction to determine the
Tribe’s dispute against APL

An order compelling arbitration in Des Moines of all claims pursuant to the
rules of the American Arbitration Association or, in the alternative, a
declaration that the Tribe's claims and API's claims must be arbitrated

pursuant to the Agreement between the parties.

Mk fo—
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On June 16, 2003, API entered into the June 2003 Agreement with the
Tribe to provide services for the Tribe and its casino. App. 570-577 (June
2003 Agreement). Because the Tribe’s casino was then shut down by
federal order, the services API agreed to provide included “[d]eveloping a
security plan for the re-opening of the Tribe’s Gaming Facility” and
“investigat[ion] [of] allegations of unlawful acts and tribal policy violations
of the dissident group involving Tribal funds, and gaming operations.” App.
570 (June 2003 Agreement, § 1.2.B and E). The Agreement also provided
that all disputes “that may arise out of this Agreement” shall be arbitrated.
App. 570 (June 2003 Agreement, § I11.2).

The June 2003 Agreement was executed on behalf of the Tribe by
Alex Walker while he was the chairman of the Tribe’s federally recognized
council. See App. 577 (June 2003‘ Agreement); App. 647, 650-651 (Tribal
Court of Appeals Memorandum and Order, p. 1). Between March and
August 2003, the months immediately before and after Walker negotiated
the June 2003 Agreement, federal officials at the Bureau of Indian A ffairs
(BIA) repeatedly affirmed that they recognized Walker, and only Walker, as
the sole head of the Tribe.! On April 30, after Bear had wrested control of

' In March 2003, BIA recognized Walker. App. 631. In April 2003, the
Acting Assistant Secretary for Indian Affairs and the Deputy Commissioner
of Indian Affairs recognized Walker. App. 632. In May 2003, the Secretary
of the Interior recognized Walker. App. 633-634. And in August 2003, two
months after Walker and API entered their Agreement, BIA again
recognized Walker. App 643.

6
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prevents the “radical[] expan[sion]” of jurisdiction). Likewise, the
requirement that Indian law challenge and turn on jurisdiction-conferring
conduct keeps Indian jurisdiction over nonmembers “limited.” Plains
Commerce, 128 S. Ct. at 2720. The well-pleaded complaint rule is “bright-
line,” requires no speculation, and so allows “an early decision on”
jurisdiction. 13D Wright, supra, § 3566, p. 274; see Holmes Group, 535
U.S. at 832. The same is invaluable for tribal regulatory jurisdiction because
the Montana rules apply, not just to the adjudicative jurisdiction of tribal
courts (where jurisdiction should be resolved readily and promptly), but also
to the regulatory jurisdiction of tribal legislatures (where the potential
applicability of tribal law should be knowable before it is violated). Finally,
the well-pleaded complaint rule ensures that a plaintiff is the “master of his
complaint.” Holmes Group, 535 U.S. at 831 (quoting Caterpillar, Inc. v.
Williams, 482 U.S. 386, 398-399 (1987)). The emphasis on the nonmember
conduct does the same for a tribal-court plaintiff: to obtain tribal-court
Jurisdiction, he must plead claims that challenge and turn on conduct that a
tribe has power to regulate.

Another similar method applies when courts must determine whether
a state crime is the same as a generic crime in the federal career-criminal
laws, see Taylor v. United States, 495 U.S. 575 (1990), or whether it
generically “involves conduct” identified in the federal career-criminal laws,
James v. United States, 550 U.S. 192, 201-202 (2007) (emphasis added); see
also Nijhawan v. Holder, 129 S. Ct. 2294, 2299 (2009). Applying the so-

14
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nonconsensual aspects of API’s relationship with the Tribe and its members.
API allegedly had only one consensual relationship with an Indian (Walker),
but the Tribe’s particular tort claims do not challenge that. Compare Plains
Commerce, 128 S. Ct. at 2716 (disagreeing that the first Montana exception
authorized tribal jurisdiction over a discrimination claim that merely “arose
directly from [a] preexisting commercial relationship”); Nord v. Kelly, 520
F.3d 848, 856 (8th Cir. 2008). Furthermore, neither “expressly” nor by its
“actions” has API consented to jurisdiction. /d. at 2724. By requiring
arbitration and permitting the parties to compel arbitration and enforce
arbitral judgments in only state and federal courts, the June 2003 Agreement
plainly manifests API’s withholding of consent to tribal civil jurisdiction.
See id. at 2729 (Ginsburg, J., dissenting) (arbitration and forum selection

clauses manifest a non-Indian’s withholding of consent).

E. Because The Tribe Has No Civil Jurisdiction Over API, The
District Court’s Rulings Must Be Reversed.

Since the Tribe may not lawfully regulate API through the tribal civil
laws invoked in the Tribe’s complaint, the tribal courts have no civil
jurisdiction to adjudicate the Tribe’s claims. See Plains Commerce, 128 S.
Ct. at 2720 (“A tribe’s adjudicative jurisdiction does not exceed its
legislative jurisdiction.”). Not only must the district court’s dismissal of
API’s declaratory judgment claim therefore be reversed; but for the same
reasons, API must be awarded summary judgment on that claim. See id. at

2727 (awarding judgment rather than remanding for further proceedings).

29
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law must enter into certain contracts. Casinos must have security services so
they can operate in a manner that “adequately protects . . . safety.” 25
U.S.C. § 2710(b)(2)(E). They must hire investigators to do background
checks on casino employees. 25 U.S.C. § 2710(b)(2)(F).

The Tribe cannot seriously maintain that the Agreement was beyond
the authority of the person charged by the federal government with operating
the Tribe’s casino. Unlike, say, a contract to build a school, the Agreement
plainly is casino-related. Indeed, its stated purposes were to provide
federally required security and investigation services. See App. 570-571
(June 2003 Agreement at 1-2). And inasmuch as the purpose of the
Agreement was to use force to remove Bear from the casino, ¢f. App. 788
(District Court Opinion 18), Walker had federal authority to do that, too, as
the Notice of Violation recognizes. App. 629 (NOV { 5.B (finding that
Walker was “unable to regain control” of the casino “without the use of
force™)). In all events, even if that supposed aspect of the Agreement
exceeded Walker’s authority, the other aspects of the Agreement, including
its arbitration clause, were authorized and remain valid and binding.

In sum, Walker’s status under tribal law is utterly immaterial to the
Agreement’s validity. The federal government, as it had the power (and
obligation) to do, picked Walker to run the Tribe’s casino. The Agreement
was made pursuant to that federal authority, so it is valid and binding against

the Tribe.

36
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CONSTITUTION AND BY-LAWS OF THE SAC AND FOX'
TRIBE OF THE MISSISSIPPI IN IOWA

PREAMBLE

We, the Mesquakie Indians, enrolled members of the Sac and Fox Tribe of the Mississippi in [owa,
hereinatter referred to as the Sac and Fox Tribe in Iowa, now living on the Sac and Fox Settlement
located near Tama, Tama County, lowa, in order that we may perpetuate our ancient tribal affairs,
transact tribal business, and promote our own and our posterity's social, economic, educational, and
general welfare, with the guidance of Providence, do hereby organize ourselves into one body and adopt
this Constitution as the oasis of our community self-government.

ARTICLE I-TERRITORIAL JURISDICTION

SECTION I. This Constitution shall apply to the territory embraced in the present holdings of the Sac
and Fox Tribe in lowa, known as the Sac and Fox Settlement, jurisdiction of which was accepted by the
United States by the Act of June 10, 1896 (29 Stat. 331), and to such other land as may be added thereto
by or for the Tribe.

ARTICLE II -MEMBERSHIP

SECTION 1. The membership of the Sac and Fox Tribe in Iowa .shall consist of the following
persons:

(a) All persons whose names appear on the official census roll of January 1, 1937, of the
Sac and Fox Tribe in lowa except those designated in the said roll as not enrolled members
of the Tribe, provided that within one year the Tribal Council may correct this roll subject
to the approval of the Secretary of the Interior.

(b) All children born since the completion of said roll whose father is a member of the Tribe
and whose parents were residing on the reservation at the time of the birth of said children.

(¢) All children born since the completion of said roll whose father is a member of the Tribe
but whose parents were not residing on the reservation at the time of the birth of said
children may be admitted to membership by a majority vote of the Tribal Council.

SEC. 2. Persons who are descendants of members of this Tribe but not entitled to membership under
section | may be adopted into the Sac and Fox Tribe by a majority vote of the Tribal Council, providing
that such persons have resided on the reservation for a period of five years.

(@) The application for membership into the Tribe shall be made by self, parents, or
guardians 1o the Membetship Committee of the Tribal Council, and thereupon the said
commitiee shall investigate for the Tribal Council to determine the desirability of adoption.

(b) Persons adopted under this section shall not be entitled to hold office under this
Constitution or participate in the payments resulting from the treaties of the Tribe with the
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United States, but may enjoy other privileges of tribal members.

_ SEC. 3. Any member of the Tribe who resides away from the reservation for a period of ten years and
who has not within that time signified to the Tribal Council his desire to continue his membership shall
lose his membership in the Tribe but may later be adopted into the Tribe under the same membership
status as previously enjoyed, by a majority vote of the Tribal Council after residing on the reservation
for one year.

SEC. 4. Any person or persons who are intermarried with members of this Tribe shall not be granted
membership or adoption into the Tribe under this Constitution.

ARTICLE III-NAME AND OBJECT OF GOVERNING BODY

SECTION 1. The name of the governing body of this organization shall be the Sac and Fox Tribal
Council.

SEC. 2. The object of this Sac and Fox Tribal Council is to have authority to represent the Tribe in all
matters pertaining to the business of the Tribe.

ARTICLE IV-COMPOSITION AND QUALIFICATIONS OF GOVERNING BODY

SECTION L. The Tribal Council shall consist of seven members elected at large from those members

of the Tribe living within the boundaries of the Sac and Fox Settlement who are entitted to vote and hold
office.

SEC. 2. All members of the Tribal Council must be recognized as persons of honor, law abiding, and
of good character. The voting members of the Tribe shall be the sole Judge of these qualifications.

SEC. 3. All members of the Tribal Council must be at least twenty- five years of age, and must be
descendants of parents both of whom are enrolled members of the Sac and Fox Tribe in lowa.

SEC. 4 No person shall be disqualified on account of sex from holding any office created by this
Constitution.

ARTICLE V-ELECTION OF THE GOVERNING BODY

SECTION 1. The first election under this Constitution shall be held within thirty days after the
approval of this Constitution by the Secretary of the [nterior. At this election seven members of the
Trbal Council shall be elected; the three receiving the smallest number of votes shall serve until
midnight of the first Monday in November, 1939, and the four receiving the greatest number of votes
shall serve until midnight of the first Monday in November, 1941. Thereafter, all members of the Tribal
Council shall be elected for a term of four years.

SEC. 2. The general election of the Tribal Council by the Tribe shall be held on the third Tuesday of
October of each odd-numbered year, beginning 1939, and the necessary number of candidates receiving
the greatest number of votes shall be considered elected.

SEC. 3. The primary election by all voters of the Tribe shall be held at the usual voting place of the
Tribe on the second Tuesday in October in each odd-numbered year.
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SEC. 4. All elections shall be conducted by secret ballot.

~ SEC. 5. Special elections authorized by this Constitution may be held at the time designated by the
Tribal Council which is authorized to order such elections.

ARTICLE VI-TERM OF OFFICE

SECTION 1. Except as otherwise provided in section 1, Article V, the term of office of Tribal
Council members, chosen at each general election, shall be four years, commencing on Tuesday, next
after the first Monday in November, following each general election and will expire at midnight of the
first Monday in November.

ARTICLE VII-NOMINATIONS FOR COUNCIL MEMBERS

SECTION 1. Nominations for members of the Tribal Council shall be made at a general meeting of
the Tribe to be held on the first Tuesday in October. Each voter present shall be entitled to write down
the names of his candidates for all positions to be filled. The candidates named shall be eliminated
according to those who receive the least number of votes, in as many ballotings as are necessary, until
there remain not more than three times as many candidates as there are positions to be filled. The names
of these remaining candidates shall be posted in public places on the reservation, and a primary election
shall be held at which time the eligible voters of the Tribe shall vote on the remaining candidates
selected at the first general meeting. The two-thirds receiving the greatest number of votes shall be
considered candidates for the general election.

SEC. 2. If the attendance is less than thirty per cent of the eligible (voters of the Tribe at the general
“meeting for nominations, a special general meeting shall be called not later than Friday of the same,
week and eligible voters of any number who attend shall be authorized by this Constitution to make the
required number of nominations,

SEC. 3. The present Tribal Council, with the assistance of the Constitution Committee, shall call and
supervise the election of the first Tribal Council under this Constitution. Thereafter, the elected Tribal
Council shall conduct and supervise tribal elections and make and post necessary regulations for its
procedure.

SEC. 4. Any tie votes resulting from any election shall be decided by eligible voters by special
election as provided in Article V, section 5, of this Constitution.

ARTICLE VIII-OFFICERS

SECTION 1. The officers of the Tribe shall consist of a Chief of the Council, an Assistant Chief of
the Council, a Secretary of the Council, and a Treasurer of the Council, all of whom shall be elected by a
majority vote of the Tribal Council from its own members, except that the Secretary may be elected by
the Council from outside its membership if none of the members of the Council has sufficient training
for that position, in which case the Secretary shall have no vote.

SEC. 2. Any member of the Tribal Council who willfully fails to attend four consecutive meetings of

the Tribal Council may be removed from office by a majority vote of the Tribal Council only after such
accused member has been given an opportunity to appear before the Tribal Council in his own defense.

ARTICLE IX-VACANCIES

) S&F 0078
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SECTION 1. Should a vacancy occur in the Tribal Council from any cause before the expiration of
the term for which the member was elected, such a vacancy shall be filled for the remainder of the term
by a special election called by the Tribal Council, unless the vacancy occurs within thirty days of a
general election, and the person elected shall commence to serve as soon as he has qualified.

ARTICLE X-POWERS OF THE TRIBAL COUNCIL

SECTION 1. Enumerated Powers.-The Tribal Council shall exercise, the following rights and
powers, subject to any limitations imposed by the constitution or statutes of the United States and to all
express limitations upon such rights and powers contained in this Constitution and By-laws.

(a) To negotiate with the Federal, State and local Govemments on behalf of the Tribe and to
advise and consult with the representatives of the Interior Department on all activities of the
Department that may affect the Sac and Fox Reservation.

(b) To employ counsel for the protection and advancement of the rights of the TrIbe and its
members, the choice of counsel and fixing of fees to be subject to the approval of the
Secretary of the Interior.

(¢) To approve or veto any sale, disposition, lease, or encumbrance of tribal lands, interest
in lands or other tribal assets which may be authorized or executed by the Secretary of the
Interior, the Commissioner of Indian Affairs or any other qualified official or agency of
government. '

. S " ; _ i

(d) To advise the Secretary of the Interior with regard to all appropriation estimates or
Federal projects for the benefit of the Tribe prior to the submission of such estimates to the
Bureau of the Budget and to Congress.

(e) To protect and preserve the property and natural resources of the Tribe.

(/) To encourage the agriculture and trade of the community, and to foster the arts, crafts,
tradition and culture of the Sac and Fox tribe.

(g) To lease tribal land in accordance with law and to make assignments of tribal land to
members of the Tribe in accordance with Article X1 of this Constitution.

(h) To impose license fees on nonmembers of the Tribe or associations of nonmembers
coming upon the reservation to do business or to reside, subject to review by the Secretary
of the Interior.

() To levy and collect funds for the payment of state taxes.

(/) To receive, appropriate and expend for public purposes funds coming within the control
of the Tribal Council, but no salaries shall be paid to Council members or other tribal
officers without the approval of the Tribe.

(k) To regulate the use and disposition of property of members or associations of members
of the Tribe in so far as necessary to protect the peace, safety, and general welfare of the
Tribe. Any such regulation which directly affects nonmembers of the Tribe shall be subject
to review by the Secretary of the Interior.
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(D) To charter associations of members of the Tribe which may request such charter.

(m) To settle disputes among members of the Tribe which are not submitted to any State or
Federal Court and which are brought before the Tribal Council by any member of the Tribe,
after notice and an opportunity to be heard has been given to all parties concerned, and to
impose fines to enforce its decisions which may be executed by attachment.

(n) To take action to preserve order among members of the Tribe which action shall be
supplementary to and not in conflict with the activities of the federal and state authorities.

(0) To provide for the appointment of guardians for minors and mental incompetents by
ordinance or resolution subject to review by the Secretary of the Interior.

(p) To regulate the procedure of the Tribal Council, tribal officers and tribal meetings.

(¢) To appoint tribal committees and agencies and to delegate to them the execution of any
of the foregoing powers, reserving the right to review any action taken.

SEC. 2. Any resolution or ordinance which, by the terms of this constitution, is subject to review by
the Secretary of the Interior, shall be presented to the Superintendent of the reservation, who shall,
within ten days thereafter, approve or disapprove the same. If the Superintendent shall approve any
ordinance or resolution, it shall thereupon become effective, but the, Superintendent shall transmit a
copy of the same bearing his endorsement, to the Secretary of the Interior, who may, within ninety days
from the date of enactment, rescind the said ordinance or resolution for any cause, by notifying the

., Tribal Council of such decision.

~

If the Superintendent shall refuse to approve any resofution or ordinance submitted to him, within ten
days of its enactment, he, shall advise the Tribal Council of his reasons therefor. If these reasons appear
to the Tribal Council insufficient, it may, by a majority vote, refer the ordinance or resolution to the
Secretary of the Interior, who may, within ninety days from the date of its enactment, approve the same
in writing, whereupon the said ordinance shall become effective.

SEC. 3. Future Powers.-The Tribal Council may exercise such further powers as may in the future be
delegated to the Tribe by the Secretary of the Interior or by any duly authorized official or agency of the
State or Federal Government or by members of the Tribe.

SEC. 4. Reserved Powers.-Any rights and powers heretofore vested in the Sac and Fox Tribe in Iowa,
but not expressly referred to in this Constitution, shall not be abridged by this article, but may be
exercised by the people of the Sac and Fox Tribe in lowa, through the adoption of appropriate by-laws
and constitutional amendments.

ARTICLE XI-LAND ASSIGNMENTS
SECTION 1. It is hereby recognized that all the land within the Sac and Fox Reservation is tribal
land, having been bought by the Tribe with its common funds, and is now held in trust for the Sac and

Fox Tribe in lowa by the Secretary of the Interior.

SEC. 2. The present assignments of tribal agricultural land now recognized by the Tribe are hereby
confirmed, subject to the following conditions:
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(a) Any disputes as to extent or possession of assignments of agricultural land shall be
i settled by the Tribal Council.

(b) If the present assignee fails to use the land for a period of two years, or leases, rents, or
grants the use of the land in any way, or fails to make proper use of the fand, the Tribal
Council may cancel the assignment or so much thereof as is not used or is improperly used,
after giving notice to the assignee and an opportunity to present his defense.

TR —

(c) When the present assignee dies, the Tribal Council shall reassign the land, subject to the
same conditions, to an heir or person designated by the assignee in writing, provided that
such heir or devisee needs the land for his own use and is able and willing to use it.

(d) No person not a member of the Tribe may hold or inherit an assignment of tribal land.
Any male member of the Tribe, who marries some other person than a member of the Sac
and Fox Tribe in lowa may hold, inherit, and use an assignment of the tribal land; but any
female member of the Tribe, who marries some other person than a member of the Sac and
Fox Tribe in lowa, shall not hold, inherit, nor use any assignment of tribal land, however
the children of such female members, when adopted into the Sac and Fox Tribe in [owa,
may hold, inherit, and use an assignment of the tribal land.

(e) Impraovements made upon assigned land by the assignee shall belong to him and if the
land containing such improvements is reassigned by the Tribal Council during the life of the
assignee to any person, or after the death of the assignee to a person who is not a relative
nor heir nor devisee of the assignee, the assignee or his heirs may sell or remove such
improvements under the supervision of the Tribal Council.

SEC. 3. The present homesites of members of the Tribe not situated on assignments of agricultural
land are hereby confirmed, subject to the following conditions:

Council.

(b) If a homesite is vacated by the occupants, the Tribal Council may reassign it to a
member of the Tribe, or if any of the garden or timber land recognized as part of a homesite
is not used for a period of two years or is improperly used, the Tribal Council may reassign
the part not used or misused.

(¢) Homesites may be transferred among, inherited by, and willed to members of the Tribe

‘ (a) Any disputes as to extent or possession of the homesites shall be settled by the Tribal
i under the supervision of the Tribal Council.

j (d) Improvements made upon a homesite by the assignee shall belong to him and if the land
containing such improvements is reassigned by the Tribal Council during the life of the
assignee to any person, or after the death of the assignee to a person who is not a relative

ﬂ nor heir nor devisee of the assignee the assignee, or his heirs may sell or remove such

improvements under the supervision of the Tribal Council.

ﬂ SEC. 4. The Tribal Council may make new agricultural or homesite assignments on any unassigned
tribal land subject to the conditions set forth in sections 2 and 3 and to such other conditions as the

Tribal Council and assignee may agree upon.
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SEC. 5. The Tribal Council shall manage all unassigned tribal land for the benefit of the Tribe.

SEC. 6. No person or association may use assigned or unassigned tribal land for agricultural or
business purposes unless he or it has an assignment confirmed or granted under this Constitution, or a
lease, permit or license from the Tribal Council.

SEC. 7. The Tribal Council may make all necessary regulations and forms to carry out the provisions
of this article.

ARTICLE XII-REFERENDUM AND RECALL

SECTION 1. Upon a petition signed by not less than thirty per cent of the eligible voters of the Tribe,
enumerated at the last general election, the Tribal Council shall call a special election to ratify or reject
any action by the Tribal Councilor to recall any member of the Tribal Council.

BY-LAWS OF THE SAC AND FOX TRIBE OF THE
MISSISSIPPI IN IOWA

ARTICLE I-DUTIES OF OFFICERS

SECTION 1. The Chief of the Council shall conduct all meetings of the Tribal Council and of the

Tribe and perform the usual duties of a Chairman. In his absence the Assistant Chief shall act in his
stead.

- SEC. 2. The Secretary shall keep permanent records of all meetings of the Triba! Council and of the
Tribe, copies of which shall be provided the Superintendent of the reservation and the Commissioner of
Indian Affairs. He shall also keep records of all transactions of the Triba Council and handle the
correspondence and notices of the Tribe. In his absence, his post shail be filled pro tem.

SEC. 3. The Treasurer of the Tribal Council shall receive, receipt for, deposit, and account for all
funds handled through the Tribal Council. No money shall be disbursed without the consent of the
Tribal Council and without the signature of the Chief and the Treasurer. The books of the Treasurer shall
be open to inspection by members of the Tribe and by the Commissioner of Indian A ffairs at all
reasonable hours. An audit of accounts shail be made once a year and at such other times as the Tribal
Council or Commissioner may require.

When sufficient funds have accumulated in the tribal treasury in the opinion of the Tribal Council or
of the Commissioner of Indian Affairs to warrant it, the Treasurer shall give a bond satisfactory to the
Tribal Council and the said Commissioner.

SEC. 4. The Tribal Council select and qualify an official interpreter, from the Tribe who shall perform
the usual duties of an interpreter.

SEC. 5. Each member of the Tribal Council except the Chief shall constitute a special committee on
the following matters of interest to the Tribe: (a) agriculture, (b) employment, (¢) local, State and
Federal projects, (d) education, (e) homes and health, (/) membership and taxation.

Service on these committees shall be assigned by the Tribal Council which may redesignate the
committees and reassign the duties thereof and assign such other duties as may require committee
attention.
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SEC. 6. Each member of the Tribal Council shall be required to take an oath of office on the day he
enters his office, pledging faithful performance of his duty and support of this Constitution. The oath
shall be administered by the Superintendent of the reservation or by the Chief of the Tribal Council in

- office.

SEC. 7. The Tribal Council is hereby required to make complete reports of its business transactions at
least once a year to the members of the Tribe, one copy of the report to be filed with the agency office
and the original copy of the report to be kept by the secretary of the Tribal Council.

ARTICLE H-MEETINGS OF TRIBAL COUNCIL

SECTION 1. The Tribal Council shall meet any time before the fifteenth of each month, and at such
other times as the Tribal Council may designate or the chief appoint.

SEC. 2. Five members of the Tribal Council shall constitute a quorum at any meeting.
SEC. 3. The order of business shall be as follows:
Call to order.
Roll call.
Ascertainment of quorum.
Reports.
Unftnished business.
New business.
ARTICLE ITII-MEETINGS OF THE TRIBE
SECTION 1. In addition to meetings in connection with tribal elections, the Tribal Council shall have
the authority to call the Tribe for general meetings. Upon a petition signed by at least 30 per cent of the

eligible voters of the Tribe it shall be the duty of the Tribal Council to call a meeting of the Tribe.

SEC. 2. Thirty per cent of the total number of the eligible voters, enumerated at the last general
election of the Tribe shall constitute a tribal quorum. :

SEC. 3. Written notice of all meetings shall be posted in public places at least five days in advance.
ARTICLE IV-QUALIFICATIONS FOR VOTING
SECTION 1. Every member of the Tribe who is twenty-one years of age or over and who has been
residing on the reservation for at least six months preceding any election, shall be entitled to vote in all
tribal clections except that in any election on an amendment to this Constitution and By-laws all adult

members of the Tribe shall be entitled to vote.

SEC. 2. Qualified members who are temporarily living away from the reservation may vote by
absentee ballot upon request to the Tribal Council fifteen days prior to any election; provided, that no
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ballot received after the polls have closed shall be counted; provided, further, that said ballot must be

cast before a Notary Public, or other qualified official authorized to administer oaths.

ARTICLE V- AMENDMENTS

This Constitution and By-laws may be amended by a majority vote of the adult members of the Sac
and Fox Tribe in lowa voting at an election called for that purpose by the Secretary of the Interior,
provided that at least thirty per cent of those entitled to vote shall vote in such election; but no
amendment shall become effective until it shall have been approved by the Secretary of the Interior. It
shall be the duty of the Secretary of the Interior to call an election on any proposed amendment, upon
receipt of a written resolution of the Tribal Council and signed by at least five members of the Tribal
Council.

ARTICLE VI-ADOPTION

This Constitution and By-laws, when ratified by a majority of the adult members of the Sac and Fox
Tribe in Iowa, voting at a special election called for the purpose by the Secretary of the Interior,
provided that at least thirty per cent of those entitled to vote shall vote in such election, shall be
submitted to the Secretary of the Interior, and if approved, shall be effective from the date of approval.

CERTIFICATION OF ADOPTION

Pursuant to an order, approved QOctober 15, 1937 by the Acting Secretary of the Interior, the attached
Constitution and By-laws was submitted for ratification to the members of the Sac and Fox Tribe of
Mississippi in lowa, and was on November 13, 1937 duly ratified by a vote of 80 for, and 78 against, in
ian election in which over 30 per cent of those entitled to vote cast their ballots, in accordance with
section 16 of the Indian Reorganization Act of June 18, 1934 (48 Stat. 984), as amended by the Act of
June 15, 1935, (49 Stat. 378).

YOUNG

BEAR,
Chief, Sac and Fox Tribal Council.

IRA D. NELSON,
Superintendent, Sac and Fox Sanatorium.

I, Oscar L. Chapman, the Assistant Secretary of the Interior of the United States of America, by virtue
of the authority granted me by the Act of June 26, 1936 (49 Stat. 1967), do hereby approve the attached
Constitution and By-laws of the Sac and Fox Tribe of the Mississippi in owa.

All rules and regulations heretofore promulgated by the Interior Department or by the Office of [ndian
Affairs, so far as they may be incompatible with any of the provisions of the said constitution and by-
laws, are hereby declared inapplicable to the Sac and Fox Tribe of the Mississippi in Jowa.

All officers and employees of the Interior Department are ordered to abide by the provisions of the
said constitution and by-laws.

Approval recommended December 13, 1937.

WILLIAM ZIMMERMAN, Jr.,
Assistant Commissioner of Indian Affairs.
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OSCAR L.

CHAPMAN, '
Assistant Secretary of the Interior.

[SEAL]

WASHINGTON, D. C., December 20, 1937.

A A EEERBEER®E. R RS-

E http://thorpe.ou.edu/lRA/ias&fcons.html P S



Case 1:05-cv-00168-LRR Document 112-3 Filed 02/07/11 Page 88 of 122

BEFORE THE COURT OF THE
SAC & FOX TRIBE OF THE MISSISSIPPI IN IOWA

SAC and FOX TRIBE of the MISSISSIPP])

Defendant.

in IOWA, )
) No. API-CV-Damages-2005-01
Plaintiff, )
)
Vs, )
) ANSWER TO COMPLAINT BY
ATTORNEY’S PROCESS and ) DEFENDANT AND
INVESTIGATION SERVICES, INC,, ) COUNTERCLAIM
)
)

Defendant Attorney’s Process and Investigation Services, Inc,, for answer to the

Tribe’s complaint, states:

JURISDICTION

1. This Court has subject matter jurisdiction in this matter pursuant to Sac
and Fox Tribe of the Mississippi in lowa Code section 54101 and has personal
jurisdiction over defendant under Sac & Fox Tribe of the Mississippi in lowa Code
section 5-4102(2-8) because the cause of this action arose within the jurisdiction of the
Tribe, because the Tribe brings this suit to cause Defendant to return funds to the Tribe
which Defendant unlawfully has taken and retained, and because defendant committed
torts against the Tribe and harm to tribal real property and to other tribal property on
the Settlement.

ANSWER: The allegations of paragraph 1 are denied.
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PARTIES

2. The Sac and Fox Tribe of the Mississippi in Iowa (the Tribe) is a federally
recognized Indian Tribe, which is governed by a Tribal Council comprising seven
members of the Tribe, The Tribe owns and operates the Meskwaki Bingo-Casino-Hotel
(the Casino).

ANSWER: The allegations of paragraph 2 are admitted.

3. Defendant is a corporation organized and existing under the laws of the
State of Wisconsin,

ANSWER: The allegations of paragraph 3 are admitted.

FACTS

4, Between approximately June and October, 2003, Defendant took
possession of approximately $1,022,171.26 in tribal funds.

ANSWER: The allegations of paragraph 4 not herein specifically admitted are
denied. It is admitted that the Tribe paid money to Defendant for services pursuant to
an Agreement with the Tribe, a copy of which is attached as Exhibit A.

5t The Tribe’s governing body did not authorize the payment of tribal funds
to Defendant.

ANSWER: The allegations of paragraph 5 are denied.

6. On or about February 6, 2004, the Tribe demanded return of the funds

which Defendant had taken. Defendant did not return any tribal funds.
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ANSWER: The allegations of paragraph 6 not herein specifically admitted are
denied. It is admitted that Defendant has not returned the moneys paid to it pursuant
to the Agreement attached as Exhibit A.

7. On or about October 1, 2003, Defendant intentionally entered and
remained at the Tribe’s Community Center (which houses the Tribe's executive offices
and records) and the Casino, Such entering and remaining was not authorized by the
Tribe.

ANSWER: The allegations of paragraph 7 not herein specifically admitted are
denied. It is admitted that on October 1, 2003, defendant entered the Tribe's
Community Center at the direction and under the authority of the Tribe's governing
body and pursuant to the terms of the Agreement attached as Exhibit A.

8. Defendant’s entry of the Casino on October 1, 2003 constituted an
intentional violation of the implementing order issued on May 22, 2003 in United States

of America v. Alex Walker, Jr. (N.D. Iowa case no. 03-52-LRR). The Tribe did not and

could not consent to defendants entering or remaining in violation of that Court order.
ANSWER: The allegations of paragraph 8 are denied.
9. While entering and remaining on the Tribe's property on October 1, 2003,
Defendant intentionally damaged and destroyed tribal property.
ANSWER: The allegations of paragraph 9 are denied.
10.  The reasonable cost to the Tribe to replace and repair the property which

was damaged or destroyed by Defendant on October 1, 2003 was no less than $7,035.00,
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ANSWER: Defendant denies that it damaged or destroyed the Tribe's property
and denies for lack of sufficient information the remainder of the allegations of
paragraph 10.

11.  While entering and remaining on the Tribe’s property on October 1, 2003,
Defendant obtained and exercised control over all or nearly all tribal gaming
information and tribal gaming commission information, including but not limited to
detailed compiled tribal gaming financial information, information regarding the extent
and scope of tribal security and surveillance coverage, information regarding ongoing
gaming commission investigations, all personnel files, all legal files, and devices used to
insure the integrity of the Casino’s operation (hereinafter confidential property),

ANSWER: The allegations of paragraph 11 are denied.

12.  The confidential property contains detailed information regarding patrons
(including comps provided to patrons, amounts and patterns of patron betting, contact
information and other information); employees (including contract terms, rates of pay,
benefits, bonuses, disciplinary actions, medical information, and other personal
information); and general casino business (including detailed market analysis, strategic
goals and plans, detailed and itemized budgets, and other information).

ANSWER: Defendant denies that it took possession of or had access to the
Tribe's property, and denies for lack of sufficient information to form a belief the

contents of the property referred to in paragraph 12.
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13 On October 1, 2003 and at all times since then, tribal gaming statutory
laws and regulations and tribal common law required that the confidential property
was to be kept confidential. Those laws furthered the integrity and security of the
Casino operations and the security and safety of the Casino’s patrons and employees
and were enacted for gaming regulatory purposes.

ANSWER: Defendant denies for lack of sufficient information to form a belief
the allegations of paragraph 13.

14.  Access to the confidential property was, in October 1, 2003, restricted to
certain individuals, on a need-to-know basis.

ANSWER: The allegations of paragraph 14 are denied for lack of sufficient
information to form a belief.

15.  The confidential property had been stored in secured areas of the Casino.
Defendant was able to gain access to the property only by criminally breaking into and
entering the secured areas of the Casino and by the threat to use armed force and by the
use of other force.

ANSWER: The location of alleged confidential property is denied for lack of
sufficient information to form a belief and all other allegations of paragraph 15 are
denied.

16. The confidential property was protected from disclosure by

confidentiality agreements and confidentiality policies.
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ANSWER: The allegations of paragraph 16 are denied for lack of sufficient
information to form a belief.

17. The Tribe had taken steps which were reasonable under the circumstances
to keep the confidential property confidential.

ANSWER: The allegations of paragraph 17 are denied for lack of sufficient
information to form a belief.

18.  On October 1, 2003, the confidential property had independent financial
value to the Tribe because it was not generally known to, nor readily ascertainable by
proper means by persons who could obtain economic value from its disclosure or use.

ANSWER: The allegations of paragraph 18 are denied for lack of sufficient
information to form a belief.

19.  The Tribe would be damaged if its confidential property were released or
disclosed to the public.

ANSWER: The allegations of paragraph 19 are denied for lack of sufficient
information to form a belief.

20.  One of the reasons the Tribe strenuously protects the confidential
property is that public dissemination would be expected to increase the risk of criminal
activity against the Tribe (including its Casino) and/or members of the Tribe.

ANSWER: The allegations of paragraph 20 are denied for lack of sufficient

information to form a belief.
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21.  Increased criminal activity would erode public confidence in the Casino’s
operations, and adversely affect the Tribe, its members, and its employees.

ANSWER: The allegations of paragraph 21 are denied for lack of sufficient
information to form a belief.

22.  The mere possibility that the Casinc;’s record of integrity in the operation
of gaming could be tarnished by increased criminal activity could result in the loss of
the public’s goodwill.

ANSWER: The allegations of paragraph 22 are denied for lack of sufficient
information to form a belief.

23.  Upon information and belief, the confidential property had and has
independent economic value to organized crime or other corrupting influences.

ANSWER: The allegations of paragraph 23 are denied for lack of sufficient
information to form a belief.

24. At the time Defendant broke into the Casino, they were accompanied by
James DeMasseo and Charlie Troy, people who had been banned from the Casino for
previous gross violations of tribal gaming laws. Defendant assisted DeMasseo’s and
Troy’s access to confidential information. Cordidential information included files
related to DeMasseo’s prior break-in of the Gaming Commission offices and evidence
which DeMasseo had left behind when he had been removed from the Casino.

ANSWER: Defendant admits that at the time Defendant entered the Casino,

James De Masseo and Charlie Troy were present in the Casino. The Defendant denies
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for lack of sufficient information any details concerning either of these individuals’
backgrounds. All other allegations of paragraph 24 are denied.

25.  The confidential information had substantial value to DeMasseo.

ANSWER: The allegations of paragraph 25 are denied for lack of sufficient
information to form a belief.

26. At the time Defendant broke into the Tribe’s Community Center and
Casino, it was accompanied by Fred Dorr, who was then adverse to the Tribe and the
Gaming Commission. Defendant assisted Dorr and others associated with him to gain
access to confidential information. Confidential information included attorney-client
privileged information in matters where Dorr was representing parties who were
litigating against the Tribe.

ANSWER: The allegations of paragraph 26 not herein specifically admitted are
denied. Defendant admits that at the time Defendant entered the Casino, Fred Dorr was
present in the Casino.

27.  The confidential information had substantial value to Dorr and his clients.

ANSWER: The allegations of paragraph 27 are denied for lack of sufficient
information to form a belief.

28.  The Casino is in direct competition with other gaming operations in lowa
and surrounding states.

ANSWER: The allegations of paragraph 28 are denied for lack of sufficient

information to form a belief.
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29.  The confidential information had substantial value to competing gaming
operations.

ANSWER: The allegations of paragraph 29 are denied for lack of sufficient
information to form a belief.

30.  The Casino uses the services of numerous contractors, hired both by bid
processes and non-bid processes.

ANSWER: The allegations of paragraph 30 are denied for lack of sufficient
information to form a belief.

31.  The confidential information had substantial value to those with current
contracts with the Tribe and to those who might seek to contract with the Tribe in the
future.

ANSWER: The allegations of paragraph 31 are denied for lack of sufficient
information to form a belief.

32, Defendant's October 1, 2003 break-in at the Casino and Community
Center was a premeditated and coordinated act in which Defendant used
approximately 30 enforcers. Some of those enforcers were armed with batons and one
or more was armed with a firearm, and those enforcers committed unlawful assaults
and batteries and false imprisonments against tribal members and employees and
wrongly restricted the movement of tribal members and employees.

ANSWER: The allegations of paragraph 32 are denied.
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33.  When Defendant broke into the Tribe’s Community Center and Casino at
or about 6:00 a.m. on October 1, 2003, it knew that there were tribal members and
employees in both locations.

ANSWER: The allegations of paragraph are denied.

34.  Neither on October 1, 2003 nor at any other time has Defendant applied
for or held a license issued by the Sac and Fox Gaming Commission, and Defendant is
not fit to hold a gaming license.

ANSWER: The allegations of paragraph 34 not herein specifically admitted are
denied. It is admitted that defendant has not applied for or held a license issued by Sac

and Fox Gaming Commission.

COUNT I
(TRESPASS TO LAND)

35.  The Tribe repeats and realleges paragraphs 1-xx herein.

ANSWER: The allegations of paragraphs 1-34 of this answer are incorporated
herein.

36.  Defendant’s entry of the Meskwaki Bingo-Casino-Hotel and the Sac & Fox
Tribe of the Mississippi in ITowa Community Center on October 1, 2003 constitute
trespass to land.

ANSWER: The allegations of paragraph 36 are denied.

37.  As a direct and proximate result of this conduct, the Tribe has been

damaged in an amount to be determined at trial.
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ANSWER: The allegations of paragraph 37 are denied.

COUNT I
(TRESPASS TO CHATTEL)

38.  The Tribe repeats and realleges paragraphs 1-xx herein.

ANSWER: The allegations of paragraphs 1-37 of this answer are incorporated
herein.

39. Defendant’s use and review of non-real property of the Sac & Fox Tribe of
the Mississippi in lowa and its Casino on October 1, 2003 constitute trespass to chattel,
including trade secret property interests.

ANSWER: The allegations of paragraph 39 are denied.

40. As a direct and proximate result of this conduct, the Tribe has been
damaged in an amount to be determined at trial.

ANSWER: The allegations of paragraph 40 are denied.

COUNT 111
(THEFT (CONVERSION) OF TRIBAL FUNDS)

41.  The Tribe repeats and realleges paragraphs 1-xx herein.

ANSWER: The allegations of paragraphs 1-40 of this answer are incorporated
herein.

42. At the times that Defendant took payments from the Tribe, Defendant
converted tribal funds to its own use.

ANSWER: The allegations of paragraph 42 not herein specifically admitted are

denied. It is admitted that defendant was paid by the Tribe for services rendered.

1
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43.  As a direct and proximate result of this conduct, the Tribe has been
damaged in an amount, not less than $1,022,171.26, to be determined at trial.
ANSWER: The allegations of paragraph 43 are denied.

COUNT1V
(MISAPPROPRIATION (CONVERSION) OF TRADE SECRETS)

44,  The Tribe repeats and realleges paragraphs 1-xx herein,

ANSWER: The allegations of paragraphs 1-43 of this answer are incorporated
herein.

45.  Defendant unlawfully gained access to tribal trade secret information and
provided tribal trade secret information to others.

ANSWER: The allegations of paragraph 45 are denied.

46.  As a direct and proximate result of this conduct, the Tribe has been
damaged in an amount to be determined at trial.

ANSWER: The allegations of paragraph 46 are denied.

PUNITIVE DAMAGES

47.  No later than February 6, 2004, Defendant knew that its failure to return
tribal funds caused injury to the Tribe, but Defendant deliberately acted in conscious or
intentional disregard or indifference to the injury to the Tribe.

ANSWER: The allegations of paragraph 47 are denied.

48.  On October 1, 2003, Defendant knew that it lacked authority to enter or

remain at the Tribe’s Community Center, Casino or Gaming Commission offices.

12
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ANSWER: The allegations of paragraph 48 are denied.

49.  On or about October 1, 2003, Defendant knew that it lacked authority to
damage, destroy, or inspect the Tribe’s confidential information.

ANSWER: The allegations of paragraph 49 are denied.

50.  Entering the Casino and Community Center with a sizable force of armed
enforcers at approximately 6:00 a.m., knowing that tribal members and employees were
in those buildings, demonstrated conscious or intentional disregard to the rights or
safety of the Tribe and the members and employees at those locations.

ANSWER: The allegations of paragraph 50 are denied.

51.  Committing assaults and batteries and false imprisonments on tribal
members and employees on October 1, 2003 demonstrates conscious or intentional
disregard to the rights or safety of the Tribe and the members and employeces at the
Casino and Community Center.

ANSWER: The allegations of paragraph 51 are denied.

52.  Permitting James DeMasseo access to secured areas of the Casino and
Gaming Commission offices, from which he had been permanently banned for prior
break-ins at the Gaming Commission demonstrates conscious or intentional disregard
to the rights of the Tribe, including its Gaming Commission and its Casino.

ANSWER: The allegations of paragraph 52 are denied.

53. A substantial award of punitive damages to the Tribe is warranted in this

case.

13
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ANSWER: The allegations of paragraph 53 are denied.
WHEREFORE, Defendant prays that the complaint be dismissed at the Tribe’s
costs.
DEFENSES

1. The Tribal Court lacks subject matter jurisdiction over the Tribe's claims
because this case does not fall under the limited circumstances under which a Tribe
may exercise jurisdiction over a non-member.

2. The Tribal Court lacks subject matter jurisdiction over the Tribe’s claims
because the Tribe divested itself of jurisdiction by agreeing to arbitrate all claims arising
from the Agreement between the parties, attached hereto as Exhibit A.

3. These claims are preempted by the Federal Arbitration Act requiring
arbitration of the claims.

4, Punitive damages are not recoverable because the standards for imposing
such damages under the law are vague, arbitrary, and ambiguous and do not define
with sufficient clarity the prohibited conduct or mental state which gives rise to such
claims; further any award of punitive damages would violate Defendant’s due process
and equal protection rights pursuant to the Indian Civil Rights Act, 25 U.S.C. §1303.

o Defendant reserves the right to file additional applicable defenses as

warranted by the facts.

14
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COUNTERCLAIM

COUNT I - Breach of Contract
1. Defendant performed services for the Tribe pursuant to the Agreement
between the parties dated June 16, 2003, attached as Exhibit A.
2, The Tribe breached the Agreement by failing to fully compensate
Defendant for services performed.
WHEREFORE, Defendant prays for judgment from the Tribe in an amount to
fairly compensate it for unpaid services rendered to the Tribe.

COUNT II — Application for Declaration of Rights Pursuant to the
June 16, 2003 Agreement

1. The Tribe’s failure to fully pay Defendant for services rendered constitutes
a breach of the Agreement between the parties.

2. Further, the Tribe’s claims against Defendant arise from the Agreement,

3. Federal Arbitration Act (FAA), 9 U.S.C. §4, require arbitration of all claims
in Des Moines, lowa pursuant to the Rules of the American Arbitration Agreement.

4, Specifically Section 4 of the FAA permits “a party aggrieved by the
alleged failure, neglect, or refusal of another to arbitrate under a written agreement for
arbitration [to] petition any United States District Court ... for an order directing that ...
arbitration proceed in the manner provided for in [the arbitration] agreement.”

5. The Agreement expressly provides that if either party to the Agreement

urges in good faith that the dispute does not arise from the Agreement, the issue should
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be addressed by the United States District Court or a state court. Exhibit A, Section
111(2)(b)(iii).

6. In agreeing to arbitration, the Tribe waived sovereign immunity with
regard to any dispute that arises from the Agreement and accordingly should be

required to arbitrate the dispute between the parties. C & L Enterprise, Inc. v. Citizen

Band Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411, 419 (2001) (an arbitration

clause in a contract constitutes a waiver of tribal sovereign immunity),

7. Defendant respectfully requests that the Court issue a declaration
pursuant to §5-6201 of the Tribal Code and Court Rule 31 that the Tribe's claims arises
under the Agreement and must be arbitrated prior to issuing an order compelling
arbitration.

8. In the event that the Court determines that the Tribe’s claims arise under
the Agreement, Defendant further respectfully requests that the Court enter an order
compelling arbitration pursuant to the Agreement.

WHEREFORE, defendant prays as follows:

(@)  For judgment in an amount to fairly compensate it for unpaid services

rendered to the Tribe, together with interest and the costs of this action.

(b) In the alternative, a declaration that the Tribe's claims and Defendant's

claims must be arbitrated pursuant to the Agreement between the parties
and/or an order compelling arbitration in Des Moines of all claims

pursuant to the rules of the American Arbitration Association.

16
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RICHARD S. FRY

DIANE H. KUTZKO

SHUTTLEWORTH & INGERSQLL, P.L.C.

115 Third Street SE, Suite 500

P. O. Box 2107

Cedar Rapids, lowa 52406-2107

Phone: (319) 365-9461

EAX: (319) 365-8443

E-mail: rsf@shuttleworthlaw.com
dhk@shuttleworthlaw.com

WYTHE WILLEY

WILLEY LAW FIRM

101 2nd St. S.E., Ste. 502
Cedar Rapids, IA 52406-2145
Phone: (319) 365-5111

FAX: (319) 365-5207

E-mail: wwwilley@aol.com

ATTORNEYS FOR DEFENDANT
Copies to:

CERTIFICATE OF SERVICE
Steven F. Olson, E5q~ The undersigned hereby certifies thal a copy
Jeffrey S. Rasmussen, Esq. of th;sfdocm:enl was s:wedﬁnpon counlsel of
e i ianc
QOlson, Allen & Rasmussen, LLC :’;&r ugrc;"mgqazrg)m«:ne “m? T;&nga; o:
8200 Humboldt Avenue S. ?ﬁu%ﬁrzm' by: i
Bloomington, Minnesota 55431 | | Hand Delivered [] Fed Exp
ATTORNEYS FOR SAC AND FOX 1 Other
TRIBE OF THE MISSISSIPPI IN IOWA j ?A,i,a/ e
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FILED
DEC 2 3 7008
APPELLATE COURT OF TEE
SAC & FOX TRIBE OF THE MISSISSIPPI IN IOWA TRIBAL COURT
SAC & FOX TRIGE OF THE
HEBISSIPPH I0WA

Sac end Fox Tribe of the Mississippi in lowa,

Plaintiff,

A Case No. API-CV-APP-2008-02-124

I::ttumey's Process end Investigation Services,
c.

Defendant,

MEMORANDUM AND ORDER

I Background

This appeal arises from a dispute regarding the validity of a contract that the embattied former
Sac & Fox Tribe of the Mississippi in Jowa’s (the “Tribe’s™) Tribal Council, the “Wallcer
Council,” allegedly entered on behalf of the Tribe with a nonmember secority services company,
Defendant Attomey’s Process and Investigation Service, Inc. (“API"). The Tribe filed a
complaint in Tribal Cowrt, imaking a variety of tort claims against AP], basing its argument in
part on the fact that the contract was invalid because the Walker-Council had no authority to
enterdt, The Tribe argued that by the time the Walker Council purported to enter the contract,
the-tribal membership had ousted the Walker Council, and API was aware of the ouster. The
Tribe therefore made various tori claims and sought reimbursement for all money paid underthe
contract. API moved to dismiss; mainly arguing that the Tribal Court lacked sibject matter
jurisdiction overit, and that the contract was valid, requiring arbitration of any disputes. On
March 26,2008, the Tribal Conrt held that it had subject matter jurisdiction over AP and that
the contract was, indeed, invalid, and API.appested (the “Tribal Court Order™). The msterial
facts and procedural posture are as follows.

A Walker Council®s refusal to sct on recall petitions,

As of September 2002, the popularly-elected, sevea-memiber Tribal Council included Alexander
Walker, Jr., Frank Wanates, Jr., Aaron Walker, Lyle Walkes, Vern Jefferson, Talbert Davenport,
St.,.and Calvin Johnson, Sr. See T¥ibal Court Order at 3 § 2. On September 26, 2002, the
Walker Council received recall petitions for all seven members, which complied with
constitutional requirements for validity, in that they contained signatures of more than thirty
percent of eligible voters. Id. at 3 9§ 1-2, ¢itipg Art. XIJ, § } of the Const. and Bylaws of the
Tribe (“Tribal Const.”) (authorizing recall petitions). The petitions stated on their face that they
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wene based on “the right as provided by Article XII, Section 1, of the Constitution and By
Laws.™ Tribe’s App’x at Tab 1 (recall petitions for all seven members), On October 10, 2002,
the Walker Council osteasibly accepted the petitions, but never acted on them and failed to set
recall elections. §ee Tribal Court Order at 3 93, 4 1§ 3-4. Almost five months ]amr on March
4, 2003, the Walker Council rejacted the petitions, which it had no anthority to do.! Id. at3 4,
494

B. Response of Hereditary Chief OId Bear and Tribal membership.

Also on March 4, the Hereditary Chief Charles Old Bear toak action to appoint an entirely
different interim Tribal Council, including Homer Bear, Ir., Wayne Pushelonequa, Harvey
Davenport, Jr., Ray Young Bear, Keith Davenport, Damn Ward, and Frank Blackcloud (known
&s the “Bear Council”).® Id, at 44 5. On March 26, 2003, at a General Meeting of the Tribal

— mbmhp—iiem&ﬁy@lﬂ&f@ﬁ%mﬂmm&w&&mqmn&w&b&oﬁeﬁwﬂaﬂ%é .
4 7; gee also API App°x at Tab 6, Ex. U-10 (Tribal Council Mtg. Minutes, 3/26/03).

On April 14, 2003, at another General Meeting, a majority of the eligiblc voters signed a
dedlaration of support for Hereditary Chief Old Bear’s actions. See Tribal Court Order at 5 § &;
ses also Tribe's App’x at Tab 6 (Tribal members® declaration of support); AP App™x at Tab §,
U-15-17 (Gen’T Mig. Minutes, 4/14/03). At the top of the sheets wes lenguage detsiling the
purpose of the meeting as follows:

To determine if all members of the Tribal Council must be recognized as persons
of honor, {aw abiding, and of good character. The voting members of the Tribe
shall be the sole judge of these qualifications.

The [Tribal] Constitution requires in ARTICLE IV, Sec. 2 that all members of the
Tribal Coancil #s? be recognized ws such. We the nndersigned voting members
of the Tribe have attempted to nse other provisions of our Constitation ta
officially make these decisions about the qualifications of the elected Tribal -
Council. Wehave been dieallowed by the elected Tribal Council the use of the
constitutional recall procedure,

3 While the Walker Council later ctaimed that there were defects in two of the petition
signatures, it did not make this assertion until May 2003, See Tribal Court Order at 9 Y 18, 10 f§
18-19. Givea the de minimus nature of this defense, the Tribal Court gave it no weight and this
finding did not affect its conclusions of law. Jd. We agree with that assessment.

2 While the Tribal Comrt made no findings of fact based upon a March 8, 2003 letter Chief Bear
wrote to “Meskwaki Tribal Members,” the letter is part of therecord and memonializes the
‘Walker Couneil’s refusal to act on the petitions, the Bureau of Indian Affairs’s (“BIA’S™)
deferral to the Tribe to resolve the leadership dispute intemally, the unavailability of a Tribal
Court at that time to address the dispute, and Hereditary Chief Old Bear’s actions after reviewing
“the Tribe’s traditional ways.” See Tribe’s App’x at Tab 5. It also appears to bear the signatures
of the members of the new Bear Council. Jd.
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Because the elected Tribal Council has denied the use of the Constitution to the
members of the Tribe, we the voting members of the Tribe. are compelled to carry
out our canstitutional duty to determine if al) members of the elected Tijbal
Council can be recognized as persons of honor, law abiding, and of good
chaeracter.

Tribe’s App"x st Tab 6. The sheets went on to state that where & Tribal Council member was not
“a parson of honar, 1ew abiding, and of good character, his position shall terminate immediately
upon the final vote tally.” Id. The voters who signed this declaration represented & majority of
the eligible voters, “overwhelmingly” determining that nons of the seven members of the Walker
Council met this standard. See Tribal Court Order a( 5 Y B.

On May 22, 2003, the Tribe also conducted a special election to fill the seven Triba] Conncit
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mestbey positions;-and-ab-seven-members-of the Bear Council wereelected. agam by.
overwhelming majorities. Id. at 599, 6 79. And although the Tribal Cowrt did not make
findings on this point, the record appears to show that the Tribe thereafter held en clection in the
fall of 2003, and the Bear Council was again.confirmed in its entirety. See, ¢.p., Tribe’s Suppl.
Hurg. Br, at 2 (8/25/06) (noting Bureau of Indian Affairs (“BIA™) recognized resulis of fall 2003

election).

C.  Walker Connell’s refusal to step down, entry of API Com:'ncf, mnd APY’s
alleged toxts.

Atno time bsfore the fall 2003 elections did the Walker Council stop purporting to conduct
business on 'behalf of the Tribe. &t continved to hold itself ont as the oificial Tribal Council. On
June 16, 2003, after most of the events described above had ocourred and there were signdficant
guestions as to whether the Walker connce) had any legitimate authority, the Walker Conncil
purported to enter into a contract on behalf of the Tribs with AP (the “Contract”), See Tribal
Cowrt Order at 6 § 11. The purpose of the API Contract was to *determine whether tribal funds
have besn misappropriated by those individuals who have illegally seized control of tribal
buildings and assels,” and API was to “tuvestigate the possible conversion of tribal funds and
any related illegal activity against the Tribe.” [d. at'6 ¥ 10; see glso API1'App’x at Tdb 6, Ex. B
(API Contract, 6/16/03). The Contract contained an arbitration ¢lanse that required any dispute
under the Contract to be submitted to arbitration in lieu of Tribal Court or other cowst, and that

" any arbilration award would be enforced in Iowa state or federal court. Seg Tribal Cowrt Order.at

6913,7913,8%13.

Between June 30, 2003 and September 30, 2003, the Tribal Court found (and AP1 did not
dispute) that $1,022,171.26 was transferred from the Tribe to APL Id. st69 12, The Court’s
basis for this mumber was the affidavit of the Comptroller of the Tribe, Ram K. Dhanwada. 1d.
This figure represents more than $11,000 per day for this period of time. The afﬁdavxt further
included My, Dhianwada’s claim that the transfer “was not anthorized by the Tribe.™ Id, Despite
the Tribe’s demand fhat APT retorn the maney, claiming it was pever authorized by the actual
Tribal Council, the Bear Council, it has never been returned. The Tribe claited that “the fonuer

3 Both parties earlier had stipulated this statement of opinion be stricken from the affidavit. See API App’x al Tab 4
(Hrg. T. [7/27/08) at 8 Ins. 13-25, 9 [ns. 1-16).
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tribal leaders who contracted with API [the Walker Council] were without authorily to bind the
Tribe, and that AP] was sufficiently on notice of the leadership dispute existing and prior to and
at the time the Contract was execufed, to have actual knowledge that the former tribal leaders
were without aufhority to bind the Tribe.” Tribal Court Order at 1, This formed the basis of the

Tribe's conversion olaim against APL ki

Moreover, the Tribe alleged in its Complaint that API cornmitted varions other torts against the
Tribe, largely associated with events of October J, 2003. See Tribal Compl. at 2-6. The Tribe
chaimed on that datc that AP! trespassed in the Tribe’s Community Center and Casino, which is
on trust land within the Tribe’s rescrvation (e “Setilement,” in and around Tama, Jowa), and
seized Tribal property, 1d. The Tribe claimed that API “broke in™ with "approximately 30
enforcers,” some of whom “were armed with batons and one ar more was armed with a firearm,”
and who “committed untawful assaults and baiteries and false imprisonments ageinst tribal

membere-mdemployeesP-amongst-other-alogations.-Jd-at-5-4 32 While there, the Tribe also-

claimed AP! intentionally damaged and destroyed Tiibal property. 1d. at 2 §1 7-10.

The Tribe further alieged that API “biained and exercised control over dll or nearly all tribal
gaming information and tribal geming commission information, including but not limited to
detailed compiled tribal gaming financial information, information regarding the extent and
scope of fribal security and surveillance coverage, information regarding ongoing gaming
pommission investigations, al personnel files, all legal files, and devices used to insure the
integrity of the Casino’s operation . . .." Id. at 2 11, 3§ 11. This confidential property
contained detailed, sensitive information reganding cvery aspect of the gaming operation to
which access was restricted, was stored in secured areas. was subject to various tribal gaming
laws and regulations, included valuable irade secrets, was protected from disclosure by
confidentiality agreements and poficies, and which would damage the Tribe if disclosed. Id. at 3
9 13-16, 4 97 17-19. The Tribe alleged thal AP] reseived access fo it “only by criminally
breaking into and entering the secured areas of the Casino and by the threat to nse armed force
and by the use of other force.” 1d. at 3 § 15. The Tribe claimed it suffered property damages, and
that jt would suffer other serious damages through any disclosure of this information. See, .8,

2410,4919.

D.  Federal agency position that Walker Council retained leadership until at
Jeast until fall 2003 eleetions.

Before and after the Bear-Coupcil was installed in the spring of 2003, Hereditary Chief Old Bear
and athers communicated with various federal agencies regarding the new Bear Council. See,
&.8., Tribal Court Order at 8 §{ 13-14, 9 1 14, 16-17. But these agencies refused to recogmize
the Bear Council for purposes of gaming activities and other federal government mafters nntll the
£all 2003 elections. Id. at 8 9§ 13 (noting on April 30, 2003 that the National Indian Gaming
Commission (*NIGC”) sent notice of violation based on contitmed recognition of Walker
Council on); $4] 14 (March 14, 2003 Tetter from Midwest Regional Director of the BIA refusing
ta vecognize Bear Council); 9§ 16 (May 23, 2003 letier from Secretary of the Intetior in
respanse to request to certify special election stating that it “was not called and held in
accordance with tribal law and, therefore, we will not recogaize the results of it”); 9 117 (August
28, 2003 letter from BIA stating it continued to recognize Walker Council). While the record
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does not expressly state this, the Secretary of the Interior (and, correspondingly, all other federal
agencies) continved to recognize the Walker Council, and apparently refused to recogaize the
Bear Council, for at least six months after the Hereditary Chicf took action.*

E. Tribal Court case.

. In August 2005, the Tribe filed a complaint seeking damages from API relating to its tort claims,
incloding for conversion of Tribal funds and the October 1, 2003 espass and misappropriation
of trade secrefs, See Tribal Court Order at 1.

In September 2005, AP1 moved to dismiss under Tribal Court Rule C-7(b) (and later submitted
an “Application to Conduet Limited Discovery” under Rule C-15). This was based in part on its
argument that the Tribal Court’s Jacked subject matter jurisdiction over AP) as a nonmember.

clause wes binding upon the Tribe, and no Tribal Court remedy was available, Id.

The parties conducted limited discovery, as API had requested. Id. at 2-3. This incloded
exchange of documents and at le2st one depesition, and the partics submitied supplemental
‘briefing and appeeared at a hearing oo July 27, 2006, See API's App’x nf Tab 4 (Hirg. T..
7127106).

On March 23, 2008, the Tribal Court denied API's motion.® See Tribal Court Order at 129 1. It
held that it had subject matter jurisdiction under Section 5-4101, and persanal jurisdiction over
AP] under Section 5-4102 (2)-(8). Tribal Court Orderat 10 § 1. It held that the Wallcer Council
violated its constfitetional dity to hold elections once it received the recall pelitions. 1d. at 10-11
9 2, citine Tribal Const. Art. XII, § 1. When the Walker Council abrogated its duty, the Tribal
members “were justified in approving the exercise of the retained powers of the Hereditery Chief
end Clan Representatives to establish a Tribal Coancil where all members are recognized as
persons of honor, law ebiding, and of good character.™ Id,at 11§ 3. The Tribal Court also
stated that the May 22, 2003 Special Election was “a mandate” on behalf of the Bear Council,
and agsinsi the Walker Council. 1d.at 11 J4. The Tribal Court further held that the BIA's

4 See, e.g., Tribe’s Suppl. Hrg. Br. at 2 (8/25/06) (noting BIA recognized vesults of fall 2003
election). The NIGC uliimately ordered the Tribal Casino closed because it did not view the i
Bear Council as avthorized o operate it. See AP1 App*x Tab 6, Ex. D (NIGC Notice of
Violation, 4/30/03); gee also In re: Sac & Fox Trbe of the Mississipni in Jowa/Meskwaki Casino
Litig_ 340 F.3d 749, 753-55 (Bth Cir. 2003) (discussing cesino closure and NIGC action due to
non-federally-recogtized Bear Council operating it in place of Walker Council).

5 The two-and-a-half-year delay in reaching final decision occurred in part because APY in the
fall of 2005, simultaneously filed in federal court in the Northem District of Iowa in an atlempt
to focce arbitration under the API Contract. See Attorney’s Process and Investigation Servs., Inc,
v. Sac and Fox Tribe of the Mississippi in Towa, 401 F. Supp. 2d 952 (N.D. Iowa 2005). The
Northem District of Towa held that APT had to first exheust remedies in Tribal Court, slayed any
further procecdings, and zlso noted that the Tribe might have sovereign immunity from APUs
claims. Id. a1 957-63. Additionally, both parties filed a high volume of briefs in the Tribal Court
leading up to the Tribal Court Order.
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coutinued recognition of the Walker Council efter the Special Election wasnot determinative of
the Wallcer Council’s actuel fitness, and that “[t}he voting members of the Tribe shall be the sole
judge of these qualifications.” Jd. at 1195, Thercfore, the Tribal Court concluded that the
Walker Connoil hiad no authority to bind the Tribe to the API Contract in June 2003, end the
dispute resolution provisions therein did not apply. 1d. at1197,1298. API appesied.®

I. Legel Discussion
A. Basis for appeal.
While this Court has already granted leave for this interim appeal, we Teserved the question of

the legal basis for it. See Order Granting Appeal and Setting Briefing Schedule (May 28, 2008).
The Court hears this matter as s discretionary appeal under Tribel Code Section 5-4401(b)(1), as

i itdeslswith-an Mordernototherwise eppealable.involving . conimlling question of law or
substemtia) difference of opinion, and iromediate appeal may matezially advance termination of
procesding,” The controiling questions of law here involva defining the Tribe’s subject- matter
and personal jurisdiction over non-member companies that conduct thenselves on the
Settlement. This issue is at the heart of this ease, and has repercussions both for the tort claims
that remain ta be heard by the Tribal Court, as well as for any future case involving the Tribe and
a nonmember company. Additionally, we rely on our broad anthority to hear the appeal of “any
other order not otherwisc appealable” under Section 5-4401(b)(2).

F is not an appeal of right under Section 5-4401(z), as AP] bas urged, because there has been no
“prevention of judgment from which appeal might otherwise be taken™ See API Br.at7-8,
citing § 5401(a)(3). APT's primary argument was that it was been deprived of jits defense that
the Tribe had authorized payment to API because the Tribal Court had unduly relied on a
stricken portion of an affidavit the Tribe had offered. See APIBr. al &; Tribal CourtOrder at 6
12 (citing Dhanwada Aff). API argued that “in finding that the Alex Walker Council had no
suthority to sign the June 16, 2003 Agreement, the trial court has cssentizlly deprived API of its
defense that it was acting with authority and further potentially has prevented API from
obtaining a judgment in its favor on the merits.” API's Br.at 8; 15-16.

'This is & misconstruction of appellate procedure, and a misreading of the Tribal Court Order.
First, as a mattcr of law, if a defense has beco excluded, 2 defendant may nevertheless appeal its
exclusion at the conchision of triel—wve are empowered 1o review any and all of the Tribal
Court’s conclusions of law de novo:. Sec Tribal R. App. P. A-7. We can then remand for
additional procecdings on that defense, if it was improperly excluded. Ses § 5-4403(b) (allowing ,
remand). There is no'basis to claim thet an interlocutory appeal is necessary here. Second, while
the cited portion of the Dhanwada affidavit was, indeed, stricken, the Tribal Coust did not rely
upon the affidavit to support its ultimate decision that the underlying Coniract was invalid.
Indeed, the Tribal Court did not even cite the Dhanwada Affidavil for the truth of fact that Tribe

6 Since the time this appeal was filed, AP] has also counterclaimed for breach of contract against
the Tribe in Tribal Court, seeking additional payments under the Contracl, Despite this
counterclaim, API has also bricfed here its clzim thet the Tribal Court is “not an adequate forum
for the entire controversy” based on the claim that the Tribal Court canoot hear counterclaims
against the Tribe, See API Br. at15,
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didn’t authorize paymenl. The Tribal Court simply recounted some of the stricken content,
committing, at vnost, harmless ervor. See Tribal Court Order at 6 § 12; ses also AP App'x at
Tab 4 (Hrg. T. (7/27/06) at 8 lns. 13-25, 9 Ins. 1-16). Inany case, the Tribal Court's citation to
the affidavit in no way affects the proper fiming or availsbility of appeal.

B. Scope of appeal.

In addition to the question of whether this should be heard es an appes] of right under Section 5-

4401(a), we distill the arguments AP has submitted on appeal to the following four: (a) that the

API Contract is binding on the Tribe becanse the Walker Counoil had actual authoerity to sign it

in Fune 2003, requiring binding arbitration to settle any disputes thereander; (b) that the B1A and

other federal agency's recognition of the Walker Council is conclusive; (c) that the Tribal Court

lacks subject matter jurjsdiction over AP as a nonmember for purposes of the Tribe’s tort claims
e eaa mnder the tao_grannds for sueh nrisdioti 'cnlatcdinMgm V. Qnited Sfa;es, 450 U.S. 54’14 N

pd10tion ATk

3 g 5 18 y
(1981); end (d) that even if the Walker Council did not have actnal authority to eater the APT
* Contract, _ilt had “epparent authority,” and the Contract shonld therefore be enforceable against
the Tribe.

The Tribe has countered: (a) that the actions taken by the Hereditary Chief and Triba)
menbership before June 16, 2003 “lawfilly and constimtionally removed from the Walker
Council the power to bind the Tribe to contracts; (b) that the BIA's determination that the
Walker Council was the official couccil is not determinative; (c) that the Tribal Court has
Jurisdiction over API under Montana; and (d) that the doctrine of apparent awthority cannot apply
against the Tribe. See Tribe’s Br. at 18-24.°

C, Standard of review.

‘We review findings of fact far clear caror. See Tribal R. App. P. A-7 (empowering Tribal Cotxrt
of Appeals to review Tribal Court's factual findings and concluslons of law); see also Fed. R.
Civ. P. 52 (2)(6) (serting out clear error standard); United States v. National Association of Real
Estate Boards, 339 U.S. 485, 495-96 (1950) (citations omitted) (same). We review de yovo the
Tribal Court's legal conclusions, including regarding subject maiter and personal jurisdiction and

7 APT has nol challenged the Tribal Court's determination that this matter should first properly be '
submitted to the Tsibal Court and that it is subject to_the dostrine of tribal coutt exbaustion, as

the Northern District of lowa also properly held. See Attorney’s Process and Investipation !
Servs.. Inc., 401 F. Supp. 2d a1 957-63. API has also asserted that the Tribel Court should :
“defer” to the federal court in order to permit API’s main claim and counterclaim both to be . '
heard. But this is not a proper arficulation of the indcrlying jssues of tart versus contract law.
There is no legal basis for API to claim that it will “Jose™ a contract claim if it could not be heard
in Tribal Court along with the tort claims. Mare fmportantly, API did not asserl its counterclaim
wntil affer this appeal was fited, so any appellale opinion would be purely advisory and the issue
is not propesly before the appellate court. Sec AP1’s App. Br. at 18.

BWe need not reach the issue of the Tribe’s 2004 vote not to ratify the Contract, which both
parties have briefed, for the reasons discussed below, See, e.e, AP] Br. at 19-21; Tribe’s Br. at
24-26.
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mixed questions of law and fact. See, e.g., Mallett v. Bowsrsox, 160 F.3d 456, 459 (8th Cir.
1998) (citations amitted).

D.  Tribal law and BIA recognition.

The threshold question here is one of Tribal law, Whether or not the AP Comtract is valid
depends upon whether the Walker Counoil hed authority to enter it, which in turn depends upon
whether the Tribe, according to its laws, properly removed the Walker Council. It is well-
estabhsghed that such an intratribal dispute is exclusively within the tribe's own purview to
decide.

As g general matter, “[c)ivil jurisdiction over tribal-related-activities presumptively lies in tribal
courls imless 2 spemﬁc treaty prov:s;on or federal statute affirmatively limits the Junsrhchon o
2003). Towa Mutual Ins. Co, v. LaPlante, 480 U.S. 9, 18 (1987); see also Duncan Energy

&ﬂxated Tribes, 27 F.3d 1294, 1299 (8 Cir. 1994) {discussing federal limits of tzibal
jurisdioﬁon aver nonmembers under Montana); Geodface v. Grassrope, 708 F2d 335, 338 (8th
Cir. 1983) (expressing “doubt” regarding whether there would be federal jusisdiction over purely
intratriba) leadership dispute); Shoribull v. I ookine Flk, 677 F.2d 645, 650 (8th Cir. 1982)
(actions for relief based on “tribal deprivations of rights” generally must be resolved through
tribal fornms). If a tribe has not taken affirmative action to sunrender its sovereign control over
mternal affairs, and if Congress has not exereised its plenary power to reduce such tribal
authority, the tribe possesses exclsive and inletent anthority over such issues as intratribal
Jeadership disputes. See Nero v. Cherokee Nation, 892 F.2d 1457, 1463 (10th Cir. 1989) (no
federal jurisdiction over tribal leadership dispuie); Wheeler v. Swimmer, 835 F.2d 259, 262
(10th Cir. 1987) (sarne, stating “[tJhe right to conduct an election without federal interference is
essential to the exercise of the right to self-govemment.”); Wheeler v, U.S. Dept. of Int., 811
F2d 549, 552 (10th Cix. 1987) (stating “when & tribal forum exists for resolving a tribal election
digpute, the Depariment must respec! the tribe's right to self-government and, thus, has no
anthority to interfere . . . ); Boe v, Ft. Belknap Indian Cinty., 642 F.2d 276, 278-80 (9th Cir.
1981) {tribal election disputes raise no federal question).

That the BIA did not recognize the Bear Council does not affect our analysis of Tribel law. The
BIA is not entitled to determine which of rival councils is the official tribal council for purpose
of nonfederal, day-to-day tribal affairs. The Eighth Circuit considesed e similar intratribal
dispute in Goodface, Iaying out the distinction between BIA recogrition of a tribal council, and
the intratribal selection of a tribal conncil. 708 F-2d at 338-39. There, one of two cormpeting
tribal councils of the Lower Brule Sioux Tribe (the “1582 council”) brought suit in federal
district court based upon the BIA’s refusal to recognize it instead of the earlier “1980 council”
afier an interim clection. 1d. at 337. The BIA thereafter declared that the election dispute “was
an intratribal matter which mnst be resolved by the Tribe.” ]d. In the interim, thouph, it decided

? For federal decisions recognizing this principle, see Sants Clara Pueblo v. Martinez, 436 U.S.
49, 55 (1978) (federal counts lack jurisdiction to decide where tribes have “the power of
regulating their intemal social relations,” to make their own “substantive law in iteroal
matters,” and to enforce those Jaws). See glso Kipwa Tribe of Okla. v. Mfg. Technologies, 523
U.8. 751, 763 (1998) {reaffiming Martinez).
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not to offer official recognition to either council, but to desl with both as necessary to maintain
*“basic™ tribal services. Id. Thereafter, the diswict court, interpreting the tribal constitution and
bylaws, determined that the 1982 council was entitled to recognition and entered injunctive relief
1o that effect. Id.

The Bighth Circuit reversed, stating that it was only becavse the BIA was involved that it had
jurisdiction of eny part of the dispute. Id, at 338. It held that the BIA abused its discretion in
refusing to recognize ona council, creating a gap in services. Id. It held “[a]ithough it was
necessary to remedy the situation by ordering the BA to recognize one governing body, the

district court oversicpped the boundaries of its jurisdiction in interpreting the tribal constitution

and bylaws and addressing the merits of ihe election dispute.™ Id. 8t 339, The Bighth Circuit
vacated that portion of the district coart’s order recognizing the 1982 council, ordered the BIA to
recogmize the 1982 council as an interim solution only for federal finding purposes, and directed
the rival-tribal-councils $o-“seck.a tribal remedy, for.as previonsly noted, substantial doubt exists. .

that federal courts can intervene under any circumstanees to determine the rights of the
contestanis in a tribal election dispute.® 1d.; sec also Wheeler, 81 F.2d at 552; Sac and Fox
Tribe of the Mississippi jn Jowa, 258 F, Supp. 2d at 942 (holding no basis for federal court
jurisdiction over intratriba] leadership dispute); Tarbell v. U.S. Dept. of Int,, 307 F. Supp. 2d
409, 422-26 (ND.N.Y. 2004) (discussing BIA recagnition process and tribal Jeadership dispute);

In discossing Goodface, AP argnes that “[rJecognition by the BIA legitimizes a particular
Council in its commereial deelings,” which is troe, in some respects. API Br. at 22. Butitis nos
the oase, as API then concludes, that the BLA establishes whether nonmembers ean conduet
business with the Tribe. Id. at 23. The federal govermment owes no duty to private companies
that contract with Indien tiibes; rather, it owes a broad trust responsibility to federally-recognized
[ndiav fribes. See, e.g., Fxec. Order No. 13336, American Indian and Alagka Native Ed.,, 40
Weekly Comp. Pres. Doe. 713 (Apr. 30, 2004) (confirming the government-to-government
relationship and trust responsibility); see also Cherokee Nation v. Geoxzia, 30 U.S. 1, 17 (1831)
(discussing “ward-guacdian™ relationship between tribes and U.S. and defining Indjan tribes as
“domestic dependent nafions™); Worcester v. Geprpig, 31 U.S. 515 (1832) (laying foundstions of
trust doctrine).

‘This is the reason for the federal tribal recogmition process—to cuable the federal government to
carry out its trust responsibility to provide services to tribes by defining what constitutes a fribe, !
See, e.8, H.R. Rep. No, 103-781, 103rd Conf,, 2d Sess., 2 (1994) (defining recognition a8 “a :
formal political act, [which] permaneatty establishes a government-to-government relationship .
between the United States and the recognized tribe as a ‘domestic dependent nation,” and :
imposes on the government a fiduciary trust relationship to the tribe and its members.”) (citations H
omitted)., Recognition “imposes npoh the Secretary of the Interior specific obligatians to provide :
a panoply of benefits and services to the tribe and its members.” Id. at 3 (citations omitted).

This “unequivoea] federal recognition of tribal status is a prerequisite to receiving the serviees
provided by the Departmeat of the Interiar's Buresu of Indian Affairs (BIA), and establishes
tribal status for all federal purposes.” Id. (emphasis added). Tn sum, while federsl recognition
typically provides some certainty for # private business in determining whether fo contract with
en Indian tribe, it is not an nsurance policy. The BLA recognition process exists for the benefit
of the federal-tribal relationship, not to give disappointed third parties an authority higher than
the tribe as to tibal Jaw.
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The potential for chaos becanse of a tribal leadership disputs is plain. The Tribe snffered serious
financial losses during this time, including the loss of the majority of tts operating expenses due
Io the closure of its casino, which arose from the complications of this leadership conflict and the
lack of federsl recognition for the Bear Council. This type of damage is lusting and it is difficult
to mend &l rejationships that suffer during such times. A chilling effect on those willing to
contract with the Tribe may be inevitable, even if such an event istare. Nevertheless, busipesses
that choose to work with an affirmatively ousted tibal conncil are taking o substantial risk. They
ought not be heard to complain when the gamble fiils. Neither a private security conipany
utilizing force, nor the BIA, can prop up a tribal government that may have Jost its legitimacy to
govern. That legitimacy question is a tribsl one. BIA recognition doas not “select” the tribal
council, and s not conclusive for purposes of private dealings with 8 Tribe. Indeed, APThas not
even asseited that it relied on he BIA's Tecognition in deciding to work with the Walker
Council. The BJA’s failure to extend fedaral recognition to the Bear Council has no bearing on

our-analysis-of theundedyins dispute-
E. Application of Tribal law.

We uphold the Tribal Court's detemmination that the Walker Council violated Article XIT Section
1 ofthe Tribal Constitation in refusing to hold recal] elections upon receipl and acceptance of
rocall petitions. The Tribal Constitution piainly required the Walker Council to act npon the
petitions, snd the Walker Council did not. We also uphold the Tribal Court's ruling that
Hereditary Chief Old Bear and the Tribal membership were entitled to take all the actions they
did thereafter in arder to ramove the Walker Coundil and instal] the Bear Council.

As a threshold matter, we fee) that this is ¢lose to a political question, which would remove from
us the power to second guess enother “branch” of Tribal govemment. It is an inherent, sovereign
right of a tribe to determine how 7t will choose its ledders: “Indian tiibes are *distinct,
independent political communities, retaining their original natural rights® in matters of local self-
government,” Martinez, 436 U.S. at 55, citing Worcesler, 31 U.S. at 559, Even the adoption of
g tribal constifution does not have the cffect of diminishing a tribe’s inherent sovereign powers
(although it limits the tribe’s institutional structure while it is in effect). See Merrion v. Jicarilla
Apache Tribe, 455 U.S. 130, 148 n. 14 (1982) (“[N]either the Tribe’s Constitution nor the
Federal Constitution is the font of-any sovereign power of the Indian tribes.”) Therefore, it is
somewhat presumptnous for a tribal court, five years after the fact and before the court was even y
formed, to determine whether a tribe has validly elected its past leaders. Even if we determined
that fhe Tribe did so improperly at the time, it wonld be moot—there has, in the meantime, been
& federally-recopnized election. The only purpose for our evaluation at this time is in arder to :
resolve this disputs.

It is true that the Tribal Court is now the adjudicative body of the Tribe, with the power 1o
uphold and interpret the Tribe’s Constitution. Sce, e.g., § 5-2102 {“Except as otherwise provided
by the laws of the Tribe, the Tribal Court shall exercise all judicial and dispute resolution powers
of the Tribe, subject only to the limitations provided in the laws of the Tribe."); see alko §§ 5-
4101 (defining broad Tribal Court subject matter jurisdiction), 5-4302 {defining applicable law
for Tribal Court 10 apply). But at the time this dispute arose, there was no argusble interpreter of
any Tribal law besides the Tribal Council, the Tribal membership, or the Hereditary Chief (and
Clan Leaders). Given the patently unconstitutional behavior of the Walker Council in rejecting
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_ the recall petitions, it is not for us to say that the Tribal membership and Hereditary Chief Old
Bear acted improperly in deciding to strip the Walker Council of authority and appoint a new
council on April 14, 2003, Seg Tribal Court Order at 11 9§ 3-4. The Tribal Court appropriately
held that the public vote, and majority support, for this action on May 22, 2003 was sufficient to
make the Bear Council the official Tribal Council. Id.

Furthermore, we also find sufficient Jegal support in Tribal law for the actions of the Hereditary
Chief and the Tribel membership. The combination of retained traditional powers and the Tribal
membership’s reasonable exercise of its constitutional ability 1o determine fitness were sufficient
to remove the Walker Council and seat the Bear Council in its place.

a. Retained powers of Hereditary Chief.

First, the question is whether the Hereditary Chief retained the power to remave the Walker

Council and appoint the Bear Council. APT argues that the 1957 Constitufion stripped the
Hereditary Chicf of the ability to tale such actions, and thet to “vest” the Hereditary Chicf with
the power 1o appoint & Tribal Council would require actual ameodmeot to the Constitation itself.
See AP] Br. at 18-19, citing Art. X, Section 4 (stating “[a]ny rights and powers heretofore vested
in the [Tribe] but not expressly referred fo in this Constitution, shall not be abridged by this
article, but may be exercised by the people of the Tribe, through the adoption of appropriate by~
laws and constitutional amendments”). API also argues that the Tribe’s aclions were a
contradiation of “clear provisions™ of the Tribal Consfitation regarding elections. It urges us to
Jook to Cheyenne-Arapaho precedent that requires that tribal “customs (and their perimeiers) be
both docunented and subjected to the normal rules of the adversery system ... . APIBr. at 19,
citing Hoffman v, Cheveone-Arapahio Election Bd., 7 Okla. Trib. 126, 2000 W1, 33976522
(Cheyeane Arapahio 2000).

One of the cornerstones of Sac & Fox Tribal law remains traditionel Tribal practices, and there is
no requirement that they be written down. Section 5-4302(a) provides that the Tribal Count shall
follow the common law, including the customs and traditions, of the Tribe. And although the
Tribsl Court did nol cite it as the basis for desision, Section }-2101(&) of the Tribal Code

provides:

Except as superseded by the Constitution and By-laws of the Tribe or this Code,
ihe custom and traditions of the Tribe are hereby declared to be the common Jaw
of the Tribe and shall be the law applicable within the Setilement and shall be the
rule of decision in sll agencies, departments, commissions, and tribunals of the
Tribe,

Moreover, “the conmon Jaw of the Tribe shall supplement this Code and this Code shall be
interpreted whenever possible as supplementing and not displacing the common law of the
Tribe™ §1-2101(c). According to the Code, Section 1-2101 was adopted by Tribal Council
Resolution on February 22, 2002, more then a year before the Hereditary Chief’s actions,
Contrary to AP1's assertions, the Tribe has passed “appropriate by-laws” to incorporate any and
all Iraditional Tribal Iaw, to the extent that it needed to in order to comply with the Tribal
Constitution,
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Additionally, since it was formed in 2005, the Tribal Cowrt has been anthorized to detennine,
memorialize, and then apply traditional Tribal law in its decisions. For example, while the Tribal
Conurt has the option of determmining Tribal custom through a community panel authorized as io
Section 5-2501, it is not mandetary.

The record in this case does not mclude much detail reparding the specific basis in Tribal
tradition for Hereditary Chief Ok] Bear's ections to strip the Walker Cougeil of authority and
appoint a new one. Bnt the Tribal Court determined that the Hereditary Chief did, indeed, retain
this power. The Tribal Court held that the sctions of the Hereditary Chief aud of the Tribal
membership were a justified “exercise of the retained powers . . . to establish a Tribal Couneil
where alt members are recognized as persons of honor, law abiding, and of good character.”
Tribal Courl Order at 11 §3. Webelieve that the Tribal Court made a safficient inquiry into this

1natter of tradifional law, and because the Tribal membership also ratified Hereditary Chief Old
.—Bear’g-actions we-agree .
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Most important here is the fact that the great majority of the Tribe publicly retified Chief Old
Bear’s actions, and affirmatively agreed more than once to the choice of each of the Bear
Councilmembers, It is an extracrdinary concept that such action would not be sufficient to effect
a change in teibal Teadership. The Tribe literally had no other mechanism to remove the Walker
Council in a timely fashion. The BIA cannok assist in these internal matters, and vo federal or
state court foram is availeble. Mor should it be. Given that the Tribal Court did not vet exist,
there was no other forur to resolve this dispute, gave for under traditional Tribal principles and
by popular mandate. As in any democratic form of government, it is the people who must
choose tho legitimate Tribal government. When the Walker Council ignored the Iawful recall
procedures and frustrated the will of the people, the constitational roed mep could not fanction
properly. A govemment that does not follaw the law cannot then hide behind it. It was
appropriate for the Tribal membership to resort to the wraditional Tribal practice when formal
procedures broke down.

b. Tribal membership®s authority under Tribal Constitution.

Second, we affirm that the Tribal membership does, indeed, retain the power to detenmine the
fitness of members of the Tribal Council under the plain language of the Tribal Constitation,
See Tribal Const., Axt. IV § 2. This provision is included in the portion of the Tribal
Constitution entifled “Asticle IV—Coraposition and Qualifications of Govermning Body,” while
separate sections deal with elections and recalls. See Tribal Const., Arts. V, X11, But there is no
express limitation upon the Tribal membership implementing this provision, in conjunctlon with
the Hereditary Chief's legitimate exercise of traditional Tribal law, in order to effect the removal
of a Tribal council. In light of the Walker Council’s nnconstitutional refusal to set a new
€lection, the Hereditary Chief and Tribal membership took a lawfu] route to remove the Walker
Council.

API wonld retroactively strip the Tribe of any recourse to remove a Tribal Council the Tribeno
Tonger wanted, forcing it to wait until the fall 2003 elections snd federal recognition. But no ons
could predict that the BIA would refuse to extend recognition to the Bear Council until that late
date. The record does not show that the BIA clearly explained its refusal, nor that the fall 2003
elections were conducted under different circumstances than the May 2003 election. This result
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would be both absurd and unintended. Any of the actions taken by Chief Old Bear, at least once
ratified by the Tribal membership, were sufficient to make the Bear Council the official Tribal
Comncil for the purpose of the Tribe’s dealings at least with private third parties, if not federal
ageacies, Therefore, the Tribal Court properly held that the Hereditary Chief's actions of April
14, 2003 at the General Councit and the Special Election on May 22, 2003 were sufficient to
effect @ change in Tribal leadership. We need not consider any of the later actions the parties
discnss, Because the Walker Council was without actval authority to eater the API Contract in
June 2003, ft is invalid and nonbinding on the Tribe.

F. Jurisdiction over API.

The Tribe’s ability to actually recover from AP] o its underlying claims, which have yet to be
decided by the Tribal Couri, depends upon whether the Tribal Court thas jurisdiction over APL'®

a. Personal jurfsdiction over APL

The Tribal Conrt properly determined that it bad personal jurisdiction over APT under Tribal
Code Sections 5-4102(2)-(8), and APT has not challenged that determination. Except as limited
by other federal or Tribal law, the Tribal Court has broad personal jurisdiction over pessons,
inchuding nonmembers, who conduct business or take other actions within the Seitlement. APl
unquestionably “conducted business™ within the settlement, ‘ased” propecty within the
Settloment, and is alleged to have ‘committed a tortious act” within the Bettlement, arongst
other grounds. §§ 5-4102(2)-(8).

b. Subject matter jnrisdiction under Montana,

More detailed anslysis is required on the topic of the Tribal Court’s subject matter jurisdiction
aver AP in connection with the Tribe’s fort claims, the only affinnative claims in the case at the

time it was appealed.

The Tribal Code provides the Tribal Court ¢an hear tort claims involving the Tribe and anyone
else. Except as Jimited by federal or other Tribal law, the Tribal Court has original jurisdiction
aver “all civi canses of action end over all pontroversies between any persons.” § 54101, This
was the basis for the Tribal Court's determination that it liad subject matter jurisdiction,

The question, then, is whether there is any limit in federal law. Asa general matter, in addition
to their authority to determine their own leadership, tribes retain the inherent power to maks both
criminal and civil laws, and the inherent power to administer justice. See, e.g., Jowa Mut. Ins.,
480 US. 8t 14-15 (1987) ("“{tJribal conrts play a vital role in tribal self-government and the

' We do note, though, that certain of the tart claims could likely stand against APT even if the
API Contract were valid, to (he extent that the claims are not dependent upon the Contract. If the
Contract were valid, we ackmowledge that it could possibly require binding arbitration. See C &
L Ents.. Inc. v. Citizen Band Potawatomj indian Tribe of Olda,, 532 U.8. 411, 418-19 (2001)
(recognizing comprchensive arbitration scheme in contract between tribe and company was &
conseot fo arbitration and a waiver of tribal sovereign immunity). But where the dispute ceaters
on whether the Contract was ever authorized by one of the ostensible parties, there can be no
requirement that the dispute be submitted to arbitration.
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Federal Govemnment has consistently encouraged their development”) (citations omitted).
Tribes have presumed authority over both their members and their territory, which traditionally
included some anthority over nonmembers condocting themselves in Indian country. See id.; see
2lso United States v. Mezprie, 419 U.S. 544, 557 (1975). Tribes'also have the power to exclude
persons from kribal territory (including trust and other Indian lands). Ses, e.g., Worcester, 31
U.8. at $61. And “civil jurisdiction over the activities of non-Indians on reservation lands
presumptively lies in tribal courts, unless affirmatively limited by a specific treaty provision or
federal stefute” Attomey’s Process and Investioafion Servs,, 401 F. Supp. 2d at 958, citing

Bruce H. Lien Co. v. Three Affitiated Tribes, 93 F.3d 1412 (8th Cir. 1996), citine lowa Mut. ns.
Co., 480 U.S. at 16. )

These powers remain intact unfil and unless preempted by federal authority: “Tbjecanse the
Tribe reteins all iftherent attrdbutes of sovereignty that have not been divested by the Federal
. -Govemment, the proper inference from silence... . is fiat e sSOVSTEIEN POwer - . . remaing

intact™ Merrign, 455 U.S. at 148 n. 14; see also Martinez, 436 U.S. at 60 (“{A] propér respect
both for tribal sovereignty itself and for the plenary authority of Congress in this area cautions
that we tread lightly in the absence of clear indications of legislative intent™). )

Federal law does impose certain limits on tribal civil adjudicatory jurisdiction, relating to

nommnembers, See Montena, 450 U.S. at 565; see plyo Plains Commerce Bank v. Long Family

Land.and Cattle Co.. Inc., 128 5.Ct. 2709 {2008); Strate v. A-1 Contractors, 520 U.S. 438, 446

(1997). The Supreme Court has siated that “a tribe's inherent power does not reach heyond what

f is necessary to protect tribal self-government or to contro} intema) relations.” Montana, 450 U.S,
at 564; see also Nevada v, Hicks, 533 U.8. 353, 361 (2001) (“Tribal assertion of regnlatory
suthority over nonmembers must be connected to that right of the Indians to make their own laws
and be gaverned by them.™).

The Moniana case addresses the general rule of that there is no tribal jurisdiction over the
activities of nonmembers, and.also identifies the two exceptions. The first Miontana exception is
where there is a “consensual relationship” between a tribe and a nomnember, including
“commercial dealing, contracts, leases, or other arrangements.” Montang, 450 U.S. at 565. This
does not apply to the Tribe’s tort claims—as AP] correctly points out, these are premised on lack
of consent and tam on‘the Tribe's cleim that thepe was no valid Contract. See API Br. at 12.

But the second Montana exception does potentially apply to tart claims a tribe assects against a
nonmember: :

A tribe may also retain inherent power to exercise clvil authority over the copduct

of non-Indians on fee lands within its resecvetion when that conduct threatens or

has some direct effect on the political integrity, the economic security, or the
health ar welfare of the tribe.

Montang, 450 U.5 at 565-66.

It is easier by far to find federal cases refusing to apply this second exception, than those
allowing it. To invoke it, the Supreme Court has stated that the tribal impact must be
“demonstrably serious and must imperil the political integrity, the economic security, or the
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Tealth and welfere of the Tribe.™ Brendale v. Confedeated Tribes & Bands of the Yakimg Indian
Nation, 492 U.5. 408, 431 (1989) (emphasis added). Most recently, the Supreme Court iu Plaing
Comperce Bank confirmed that “{tjhe second exception anthorizes the tribe to exercise civil
jurisdiction when non-Indians’ conduct srenaces the political integrity, the economic security, or
the health or welfare of the tribe.” 128 S.CL at 2726 (emphasis added). The Supreme Court
went 50 far as to quote a commentatar who suggested that “th{e] elsvated threshold for
application of the second Monzana exception suggests that tribal power nust be necessary to
avert catastrophic conseguences.” 1d., citing F. Coben, Cohen’s Hadbook on Federal Ind. Law,
§ 4.02{3)[c), at 232, 1. 220 (eraphasis added). And the Eighth Circnit recently refiised to apply
the second Montena exception where only “the personal health and welfare of a few individual
inembess™ were involved. Nord v. Kelly, 520 F.3d 848, 856-57 (8th Cir, 2008) (declining to
apply second exception where injured plaintiff was tribal member suing based on accident on

: state highway running through Red Lake Reservation). What these cases do is demarcate the
;S ~outertimitsof the second Montans-exception:-in-order-to-justify an exercise.of trihal jurisdiction .. . . oL
A under the second exception, a nonmember’s conduet must in same way severely threaten the
entire tribe’s political integrity, econosmic security, or health and welfare.

Tribal powers are at their zenith of inherent sovereign authority over Indian trust lands within
their veservations. Correspondingly, this provides the stropgest basis upon whidh to articulate
tribal jurisdiction over nonmembers. A key issue tmder the Montana analysis remains where the .
conduct took piace. Montanz by its terms applied only to conduct by nonmemibers on fee land,
and did not speak to nommember conduct on trust land. 450 U.S. at 565-66. Since then, Strate
and other cases have extended the Montana analysis to other land types within reservations, but
we are not aware of any precedent where a federal court has done so for trost land. See, g.g.,
Strate, 520 U.S. at 453 (equating a state right-of-way with non-Indian owned fee land for
purposes of Montena apatysis); Hieks, 533 U.S. at 360 (refusing to extend tribal adjudicatory
Tarisdiction over nonmembers canducting themselves on fee land owned by an individual Indian
and within a reservation); Plains Commerce Bank, 128 S.Ct. at 2726 (tribe conld not assert
regnlatory jurisdiction over sale of fee land within raservation by one normember bank to

nonmember purchaser).

The Supreme Court bas recently confirmed that *[t[he status of the land ‘is relevant insofar as it
bears on the application of Montana’s exceptions’ ... ."” Plains Commerce Bank, 128 S.Cr. at
2720, citing Hicls, 533 U.S. at 376 (reservation land status is “one faclor to cousider” in
determining whether an exercise of tribal authority over nonmembers was “necessary o protect
tribal self-governmen or to control intemnal relations) {intemal citation omitted), In the Plains
Commexce apinion, the Supreme Court repeatedly reiterated thal ene of the lynchpins of the
decision, in which the Court found no tribal jnrisdiction, was that the land in question was fee
land. 128 S.Ct. at 2726 (highlighting that Montana analysis applies to non-Indian fee land)
(emphasis added); id, at 2722, citing Hicks, 533 U.S. at 360 (stating thet with only the exception
of Brendale, 492 U.S. at 408, the Court has *‘never upheld under Montana the extension of tribal
civil authority over nonmembers on non-Indian land.") (emphasis in original); id. at 2723
(*{C)ertain forms of nonmember behavior, even on za n-Indian fee land, may sufficiently affect
the tribe as 10 justify fribal oversight.”) (emphasis added). Moreover, the tribe in Plajns
Commerce Bagk could not show that there was any “‘conduct” on the reservation fee land that
affected the tribe whatsoever, only the fact of the sale itself, which the tribe had aliempted to

regulate. 1d. al 2723-24.
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We hold that one key fact of this case {5 that the issue presents nonmernaber conduct on trust land.
We do not beleve that Montane spplies to such conduct at all, and neither the Supreme Court
nor any of the federal circuit courts hes held to the contrary. Under its inherent sovereign powers
to legislate, 10 nake laws govemning conduct, and 1o exclnde those who enter the Settlement, and
under the Tribal Constitution and Bylaws, the Ttibe retains presumptive civil jurisdiction over
nonmernbers committing torts on tbal trast land.

To the extent that a Montana exception is necessary to recognize tribal court jurisdiction, it does

apply, this is the rare case that squarely falls within the second Montana exception, even under

the most limited reading of tribal jurisdiction. This case is based upon allegedly egregious lorts

that noninember AP] committed against the entire Tribe by converting Tribal funds aod by

storming the Tribal Center and Casino on bebalf of the onsted Welicer Council. The allegations

in the Complaint are that API expressly contracted to address significant Tribal govemnmental

| e—eieeou isSueS, anddoexercise essentially Tribel govemmmentzl anthonty, e

The locus of the allegedly fortions nonmember conduct was the Tribal Contmunity Center and
Cagino, whigh is an trust land within the Tribe's reservation. This is the Tribe's economic
engine, and is where some of the Tribe’s most seasitive documents are kept, It was precisely
these things over which APT sought control, on bebalf of the Walker Conncil, Any tortions
activity in which a nonmember enpages, directly aimed at the Tribe’s gaming operations, while
on trust land, is more than sufficient grovmds to justify the Tribal Court exercising civil
adjudicatory juriediction over the nonmember.

Regardless of the limits of tribes’ civil regulatory and adjudicatory jurisdiction over
nonmembers, Plaits Commerce and other post-Montana cases make plain that where
nonmermber engages in this type of violent, tortions conduct on trust land, they come squarely
within the Tribe's jurisdiction, This Court agrees that it is difficult to conceive of conduct that
would constitute a more direct threat to the political integrity, the economic security, and the
heatth and welfare of the Tribe. The Tribe’s clgims include a connt for canversion of more than
$1 million of Tribal money. See Tribal Court Order at 6 § 12. The Walker Couneil paid API
these funds in exchenge for API's performance of some of the actions that the Tribe alleges were
tortious, including API's strike force of “30 enforcers,” some of whom were armed, and who on
October 1, 2003 allegedly broke into the Tribe’s Community Center and Casino. Campl. at 54
32. The Tribe’s oftier clrims arise from this condust and allege property damages and
appropriation of trade secrets, 18, at 3 §9 13-16, 4 19 17-19. This display of foroe was an
attempt by the Walker Council, with API*s support, to seize both political and economic contro}
of the Txibe, despite the fact that the Tribal members had overwhelmingly rejected the Walker
Council and chosen the Bear Council. The means of doing so was through APL whichhad no
authority from the reel representatives of the Tribe to be there. This action was a direct threat to
every aspect of tribal integrity, and to the right of the Tribe to “make its own laws and be
governed by them.” Hicks, 533 U.S. at 361. API's voluntary conduct falls within the second
Montena exception and justifies the Tribal Court's exercise of jurisdiction over API for purposes
of hearing the Tribe’s tort claims.
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G. Doctrine of apparcat authority.

API also argues that, under the doctrine of apparent authority, the API Contract shonld be
enforced against the Tribe, See AP1Br, at 23-24. The Tribal Court did not teach this question.
Neverthéless, we deal with this as a matter of law, and s a matter of first impression here. We
hold that the doctrine of spparent authority does not apply to Tribal contracts, and there is no
need for remand,

First and foremost, there is no written provision in Tribal law providing for the defense of
“apparent authority,” or pramissory estoppel, and no party has argued that there is a bagis in
Tribal comumon law for this tort defense to be asserted against the Tribe. Seg §1-2101 (“The
common law of the Tribe expressly does not include the comwmon law of any other Indian tribe,
the commuon law of England, the United States or any other foreigo jurisdiction . .. .”). And
orrsmcazee e, . BYOAMRAET LS. common. aw,.a thind pacty *is expected to kmow the law and may notrelyoathe |

conduot of Goveminant agents contrary to the Jaw.” Heckler v. Cmty. Heallh Servs, 457 U]
51, 63 (1984); see also Federal Crop lus, Corp, v. Merrill, 332 U.S. 380, 389 (1947). While this
principle is most commanly applied to bar recovery for agreements with unsuthorized, purported
agents of the government, it applies equally where there is reason to doubt thal an entity holding
itself out ss the highest level of govemment is, indeed, jusl what it says It is, in light of cvidence
to the contrary, In these circumstances, the Tribe cannot be held respousible. While we expect
any application of the rule in the future to apply primarily to individual dealings with Tribal
agenls, and do not reach the question of possible exceptions under other scenarios, we adopt the
rule that the dochrine of apparent authority does not apply against the Tribe."!

The undispnted facts also demonstrate that, even were the defense of apparent authority
available, AP1 could not prevail. AP] cammot show that it in good faith “relied” on the false
representation of the actnal Tribe, which was represented by that time by the Bear Council. AP
was fully aware of the leadership dispute. Nor is there any claim that AP] affirmatively knew of
or relied on the federal-agency position. The Walker Cowvncil entered the API Contract expressly
for the purpose of expelling “tribal dissidents,” or those associated with the Bear Council, from
the Tribe’s gaming operation. Txibal Court Order at 6§ 10-11; AP1 App'x at Tab 6, Ex. B (APl
Contract).While there is no record of whether API actually wes aware of the May 2003 Special
Election, it proceeded at its own risk, under these ciroumstences. A company engaged in such a
line of work ought to proceed with extreme caution.

1 We reject the reasoning of Rush Creek Solutions. Inc. v. Ute Mountein Ute 107P3d
402 (Colo. Ct. App., Div. I 2004). See API Br. at 24. 1t i$ a nonbinding, minority opinion from
a state court of zppeals. Moreover, it contains serious errors of law. For example, Rush Creek
cariously holds that someone without actual authority to waive a tribe’s sovereign immunity can
nevertheless do so, simply by using effective waiver language. This is contrary to Supreme

Court precedent. See Martinez, 436 U.S. at 49; Kiowa Tribe of Okla, v. Mfe, Techs. Inc., 523
U.S. 751 (1998); Okla. Tax Comm'n v Cili and Potawatomi Indian Tribe ,498 U.5.

505, 509 (1991). We doubt that the state or federal governments would countenance waivers of
their own sovereign mmunity by those without authority to give them. We decline to do 5o
cither.
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IIl. Conclusion.
For the foregoing reasons, it is hereby ordered that the Tribel Court’s arder is SUSTAINED.

For the Court unarimously,

Others —

Date Mailed 12.230% By T& o
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