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Majority Opinion Filed By: Chief Justice Darell R. Matlock, Jr.
Concurring: Justice James G. Wilcoxen
Justice Kyle B. Haskins
Justice Troy Wayne Poteete
Dissenting: Justice Darrell Dowty

Standard of Review

The Court reviewed “denovo” the issues of (1) of the right of the Cherokee
people to define tribal citizenship and, (2) the interpretation of the language of the 2007
amendment to the Cherokee Nation Constitution which sets forth the requirements of
citizenship in the Cherokee Nation. Cherokee Nation v O’Leary SC-2006-13 & 14.

OPINION

ANATOMY OF LITIGATION

On April 17, 2007, the Cherokee Nation Registrar, pursuant to Article IV of the
Cherokee Nation Constitution, filed the timely letters of appeal concerning the removal
of the appellees’ names from the rolls of citizens of the Cherokee Nation after the
passage of the Constitutional Amendment on March 3, 2007, by the Cherokee people
by special election. Those letters represent the appeals lodged with the Cherokee
Nation District Court under the numbers set forth herein above. The Petitions allege
that the action of the Registrar was, in effect, a retroactive application of the mandates
of the Constitutional Amendment dated March 3, 2007; that the March 3, 2007,
Constitutional Amendment is, in and of itself, unconstitutional under the Cherokee
Nation Constitution; that the Treaty of 1866 was a contract between the United States of
America and the Cherokee Nation and the Treaty of 1866 created citizenship for the
Cherokee Freedmen in the Cherokee Nation; that the Cherokee people are forever

prohibited from amending their Constitution in a manner that excludes the Cherokee



Freedmen’s citizenship in the Cherokee Nation; and, that exclusion of the Cherokee
Freedmen from citizenship in the Cherokee Nation violates federal law. The appellants
identified in the Cherokee Nation District Court's Final Order dated January 14, 2011,
shall hereinafter be referred to as “Appellees”. The Cherokee Nation Registrar shall
hereinafter be referred to as “Appellant”.

The Cherokee Nation District Court entered its order transferring “Appellees”
cases to the Cherokee Nation Supreme Court under Supreme Court Case No. SC-07-
13. The Cherokee Nation Supreme Court after due consideration of all relevant facts
and the law pertaining thereto remanded “Appellees’™ cases to the Cherokee Nation
District Court for full adjudication of the cases on April 23, 2007. The Cherokee Nation
District Court, after entertaining various pre-trial motions, entered a Scheduling Order
on September 18, 2008, and the parties responded by filing Joint Stipulations on
November 28, 2008. The parties stipulated that, among other things, “the election of
March 3, 2007, was conducted in compliance with Cherokee Nation election laws and
procedures”. “Appellees” filed their Motion for Partial Summary Judgment, and Brief in
Support, in favor of the Cherokee Freedman on December 1, 2008. “Appellant” filed its
Motion for Summary Judgment and Brief in Support on December 23, 2008.
“Appellees” filed their Supplemental Arguments in Support of the Motion for Summary
Judgment on July 31, 2009. The District Court on July 17, 2009, entertained oral
arguments by the parties and requested proposed findings of facts and conclusions of
law. “Appellees” filed their proposed Finding of Facts and Conclusions of Law on

August 31, 2009, and “Appellant” filed its Proposed Finding of Facts and Conclusions of

Law on September 3, 2009. The District Court on January 14, 2011, entered its Final



Order determining that, “the Cherokee Nation Constitutional Amendment of March 3,
2007, by virtue of the treaty of 1866 and subsequent actions taken in furtherance
thereof, are hereby determined to be void as a matter of law.” “The Class Appellants to
whom this Order extends are the original enrollees, or descendants of original enrollees,
of the Dawes Commission Rolls designated Cherokee Freemen or Cherokee
Freedmen-minor children and shall have the rights as previously entitled prior to the
passage of the aforesaid Constitutional Amendment.” From that District Court Order
this appeal has been lodged in this Court for review and relief.

Appeal Procedural Record

THE APPEAL TO THIS Court was lodged on January 25, 2011. The parties
timely filed their respective pleadings. The Appellant, pursuant to Rule 60 of the
Cherokee Nation Supreme Court rules, timely filed a motion for extension of time to file
its reply brief which in part was required by the belated service of the Appellees’ Answer
Brief. There was no objection to the extension of time granted by this Court as ordered
on June 21, 2011. The Appellant filed its reply brief on July 1, 2011, and the appeal
became ripe for decision.

Court’s Findings

The Court makes the following findings in conjunction with its denovo review of
the issues raised by the record and those taken by Judicial Notice:

1. The Amendment approved by the Cherokee People on March 3,
2007, provides:
Notwithstanding any provisions of the Cherokee Nation Constitution approved

on October 2, 1975, and the Cherokee Nation Constitution ratified by the



people on July 26, 2003, upon passage of this Amendment, citizens of the
Cherokee Nation shall be only those originally enrolled on, or descendants of
those enrolled on, the Final Rolls of the Cherokee Nation, commonly referred
to as the Dawes Rolls, for those listed as Cherokees by Blood, Delaware
Cherokees pursuant to Article Il of the Delaware Agreement dated the 8" day
of May, 1867, and the Shawnee Cherokees pursuant to Article Il of the
Shawnee Agreement dated the 9" day of June, 1869.

2. The election of March 3, 2007, was conducted in compliance with
Cherokee Nation election laws and procedures.

3. The proposed amendment was approved by a majority vote of the
Cherokee people on March 3, 2007.

4. “‘Appellant” interpreted the amendment language as applying the new
criteria for citizenship to existing, enrolled citizens of the Cherokee Nation.

5. “Appellant” notified “Appellee” Class of its determination of ineligibility
for continued membership in March of 2007.

6. “Appellees” Class was removed from the citizenship rolls of the
Cherokee Nation, effective March 16, 2007, and was thereafter reinstated
pursuant to the Cherokee Nation District Court Temporary Injunction Order
dated May 14, 2007.

7. “Appellees” Class during period of disenrollment was denied tribal
services and rights as Cherokee citizens, except for a small number of
critically ill people who continued to receive health services, paid for by tribal

funds.



8. All unprocessed applications for citizenship in “Appellant’s”

m

possession received from “Appellees” Class members are being held, in
abeyance, without further processing pending the decision of this Court.

9. There is no subject matter jurisdiction for the Cherokee Nation
District Court, or this Court, to determine that the March 3, 2007, Amendment
to the Cherokee Nation Constitution is unconstitutional. And, subject matter
jurisdiction cannot be waived.

10. There are Cherokee Freedmen, who are also descendants of
Cherokees listed on the Dawes Rolls as Cherokees by Blood, who are
citizens of the Cherokee Nation and who are entitled to be citizens of the
Cherokee Nation.

1. There is no subject matter jurisdiction for the Cherokee Nation
District Court, or this Court, to determine that the March 3, 2007, Amendment
to the Cherokee Nation is void.

12. The Cherokee Nation District Court’s finding that the Treaty of 1866,
between the United States of America and the Cherokee Nation, by its
provisions guaranteed citizenship to the Cherokee Freedmen in the Cherokee
Nation would, in effect, deprive “Appellees” standing in these proceedings

and consequently necessitate that the proper party would be the United

States of America.



Discussion

The Trial Court's Order entered on January 14, 2011. raises an issue of
Cherokee Nation Constitutional import and one that does not appear in United States
Federal Jurisprudence or State Jurisprudence.

Simply put, do the Cherokee Nation Courts, or does any Court, have the
jurisdiction or power to order what the constituents of a sovereign can set forth in their
organic documents.

The Cherokee Nation Constitution in Article XV Initiative Referendum and
Amendment sets forth in Section 1., “Notwithstanding the provisions of Article VI, the
People of the Cherokee Nation reserve to themselves the power to propose laws and
amendments to this Constitution....”

The declaration of the Constitutional Amendment, enacted by the Cherokee
people on March 3, 2007, as void is not within the District Court’'s power, as such has
not been delegated by the Cherokee Nation Constitution.

The Cherokee Nation Constitution in Article VIII Judicial Section 6 only grants the
District Court jurisdiction to resolve disputes under the Constitution.

This Court has previously held in Allen v Cherokee Nation, JAT-04-09 (March 7,
2006) that the Cherokee people do have the right to make citizenship determination
(whether to exclude Freedman and intermarried white descendants) for themselves.

The latest sovereign expression of the Cherokee people concerning the
Freedmen is found in their amendment dated March 3, 2007, to the Cherokee Nation

Constitution.



“Appellees” raise the issue as to their citizenship status after the passage of the
March 3, 2007, Cherokee Nation Constitution amendment. They urge this Court to find
that this amendment is somehow, by its nature, a retroactive instrument. The
amendment does not affect their status prior to the passage of the amendment; the
amendment only affects their status after. The Court finds no merit in the “Appellees”
position.

This Court’s findings are dispositive of these appeals originally lodged with the
Cherokee Nation District Court, however, the Court offers the following observations.

The Cherokee Freedmen were never afforded citizenship in the Cherokee Nation
by the Treaty of 1866. A fair reading of the Treaty of 1866 indicates that it was an
expression by the parties that the Freedmen would be treated as equals to the citizens
of the Cherokee Nation under the federal law as it existed at that time. The Freedmen
at that time gained citizenship status in the Cherokee Nation by the Cherokee People’s
sovereign expression in the 1866 Constitutional Amendment to the 1839 Cherokee
Nation Constitution.

It stands to reason that if the Cherokee People had the right to define the
Cherokee Nation citizenship in the above mentioned 1866 Constitutional Amendment
they would have the sovereign right to change the definition of Cherokee Nation
citizenship in their sovereign expression in the March 3, 2007 Constitutional
Amendment.

This Court also takes cognizance of federal jurisprudence that Treaties are
contracts between or among independent nations and are designed to protect the

sovereign interests of nations, and, it is up to the offended nations to determine whether



or not a violation of sovereign interests occurred; And, generally, international treaties
are not presumed to create rights that are privately enforceable. United States v
Zabaneh, 837 F2d 1249 (5" Cir. 1988); Goldstar (Panama) S. v United States, 967, F2d
965, 988 (4™ Cir. 1992); Accord Argentine Republic v Amerada Hess Shipping Corp.,
488 U.S. 428, 442 (1989) The Federal Courts have also ruled that Courts should
interpret treaty provisions narrowly for fear of waiving sovereign rights that the
government or people never intended to cede. Kreimerman v Casa Veerkamp; S. A.
de C.V. 22 F3d 634, (5" Cir. 1994)

This Court does not find that the actions of the Cherokee people in defining their
citizenship in the March 3, 2007 Constitutional Amendment would be a Badge or
Incident of Slavery which violates the Thirteenth Amendment to the United States
Constitution in light of the facts that there are Cherokee Freedmen who have and can
prove they are also descendants of Cherokees listed on the Dawes Rolls as Cherokees
by Blood and who are either citizens or eligible for citizenship if they so desire.

The Cherokee Nation Constitution does not exclude people from citizenship in
the manner the 13" Amendment protects against. It includes for eligibility those whose
verifiable ancestors are listed on the Dawes Rolls as Cherokees by Blood.

This Court takes judicial notice of the extensive racial diversity of the citizenry of
the Cherokee Nation.

IT IS THEREFORE ORDERED by this Court that the Cherokee Nation District

Court's Order is reversed and vacated.



IT IS FURTHER ORDERED by this Court that the Cherokee Nation District
Court’'s Temporary Orders and Temporary Injunctions are vacated and shall have no
further effect.

IT IS FURTHER ORDERED by this Court that this case is remanded to the
District court with instructions to DISMISS.

IT IS FURTHER ORDERED by this Court that the Clerk of the Cherokee Nation
Supreme Court shall serve a copy of this Opinion on the Cherokee Nation District Court
and all parties.

Dated this % day of August, 2011.

Chief Justice Dﬁéﬂ' R.MMatlock, Jr.
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Dissenting:

Justice Darrell Dowty
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CERTIFICATION OF MAILING

| certify that a true and correct copy of the foregoing document, REVERSED
AND REMANDED WITH INSTRUCTIONS TO DISMISS FOR WANT OF
JURISDICTION, was mailed and/or transmitted via facsimile on this 22" day of August,
2011 to the following:

A. Diane Hammons, fax # (918) 458-5099
Ralph F. Keen, Il, fax # (918) 696-3576

Kondel) ﬂw

Kendall Bird, Court Clerk
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Wilcoxen. J.

Specially Concurring Opinion

Plaintiff brings this petition as representative of a certified class below. Inasmuch as the
action seeks enforcement of a treaty between the United States and the Cherokee Nation,

Plaintiffs standing is suspect. The D.C. Circuit in Vann v. Kempthorne, 534 F.3d 741, 748 (D.C.

Cir. 2008) recognized this.

“Nothing in §1 of the 13" Amendment so much as hints at a federal court
suit by a private party to enforce the prohibition against badges and incidents of
slavery against Indian tribes . . . The 1866 Treaty similarly lacks any clear
abrogation of tribal sovereign immunity, as the 10" Circuit correctly concluded
in Nero, 892 F.2d @1461 .

Treaties are agreements between sovereigns. Notwithstanding, because of the importance

of the issues raised, this Court should now address the merits.

The Treaty of 1866 granted the Freedman “all the rights of Native Cherokees.” The
question now is whether or not the members of the Cherokee Nation today can amend their
Constitution to redefine their membership. Specifically, can they do so when the same would

arguably not be in comport with a treaty.

The Cherokee Nation argues that the Tribe is free to determine its own membership,
including the imposition of a blood requirement. The Tribe contends that the Freedman seek in
effect a super-citizenship right that can never be removed. Nash relies upon the plenary power

of Congress to regulate the Cherokee Nation and the supremacy of federal law, the Treaty of



1866 itself, the Thirteenth Amendment and Equal Protection as guaranteed by the Cherokee

Constitution.

The issue presented here is without precedence. It pits the Tribe’s right to determine its
membership against rights arising from the Treaty of 1866 between the Cherokee Nation and the

United States. It also raises issues of the limits of tribal sovereignty in the modern context.

The Tribe can be subject to substantive constraints imposed by Congress. Vann v.
Kempthorne, 534 F.3d 741, 748 (D.C. Cir. 2008). Even so, Congress has not explicitly
prohibited the Tribe from amending its Constitution to redefine its membership. While the D.C.
Circuit found that there was nothing in the 13" Amendment or the 1866 Treaty which worked an
abrogation of the Tribe’s sovereign immunity, the Circuit nevertheless found that the Tribe no
longer had a sovereign interest in conducting discriminatory elections. This conclusion comes in
sharp contrast to the Tribe’s inherent right to determine its own membership today.
Notwithstanding, the Circuit Court stopped short of finding that the tribe could not define its

membership through constitutional amendment.

The Circuit Court decision in Vann was an appeal of the 2006 decision by the District
Court of the District of Columbia. The Circuit Court did not have before it the impact of the
Constitutional Amendment in question here.' Notwithstanding, the Circuit Court did state that

while the Tribe’s immunity is still intact,

The Cherokee Nation simply has no interest in protecting a
sovereignty concern that has been taken away by the United States. As the
District Court went to great lengths to explain, Vann, 467 F.Supp. 2d at 66-

! The Court below did acknowledge that the Tribe was making preparation to submit the issue of “Indian blood” to
a vote of the people thereby amending the Tribe’s Constitution. Vann v. Kempthorne, 467 F. Supp. 2d. 56 (D.C.
2006) @n.3
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70, the Thirteenth Amendment and the 1866 Treaty whittled away the Tribe’s
sovereignty with regard to slavery and left it powerless to discriminate
against the Freedmen on the basis of their status as former slaves. The Tribe
does not just lack a special sovereignty interest in discriminatory elections - it
lacks any sovereign interest in such behavior. Vann, at 755-756.

Nevertheless, the determination by the District Court that the Tribe had no sovereign interest in
conducting a discriminatory election came before the Tribe amended its Constitution. Moreover,

this Court virtually invited the Cherokee people to vote on the issue. Allen v. Cherokee Nation,

JAT-04-09, p.2. (Mar. 7, 2006). “The Cherokee citizenry has the ultimate authority to define tribal
citizenship . . . The Constitution could be amended to require that all tribal members possess
Cherokee blood.” The Cherokee people have now exercised their right to amend their
Constitution. The Tribe has now redefined its membership and this Court cannot now in good faith

tell it that it cannot do so.

That the tribe might ultimately amend its Constitution to bring it into
conformance with federal law is irrelevant to our sovereign immunity
analysis, because any such change would not be the direct result of
judicial compulsion. If the tribe pursues these changes, its discretion will
not be steered by the judicial hand. Vann at 754.

Any constitutional change here is discretionary and simply cannot be dictated by this

Court.



Haskins, J.

Specially Concurring Opinion:

While I join with the majority, I offer the following specially concurring opinion:

I respectfully suggest that the Freedmen should have timely raised their Constitutional
and Treaty violation claims before passage of the Constitutional Amendment of March 3, 2007:
however, they failed to do so. The Freedmen’s failure to timely raise the issues at bar, until after
March 3, 2007, has divested this Court and the lower court of subject matter jurisdiction.

Failure to properly and timely raise these issues denied this Court the opportunity to
timely address these weighty issues and determine whether it should enjoin the vote which gave
rise to the Constitutional Amendment of March 3, 2007. The March 3, 2007, special election
was held in compliance with Cherokee law, and included voting members of the Freedmen. An
overwhelming majority of the citizens of the Cherokee Nation voted to support the
Constitutional Amendment.

Once the Cherokee Nation Constitution was amended by a popular vote of the people on
March 3, 2007, it then became woven into the legal fabric of the Cherokee people - by which this
Court must abide. This Court [The Supreme Court of the Cherokee Nation], is a constitutionally
created court. Each Justice has individually taken an oath to defend our Constitution - as a
Whole.

Regardless of how this Court’s majority Opinion may be scrutinized and dissected, the

issue at bar was not about race. The Court’s majority Opinion neither supports nor rejects the
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Freedmen’s citizenship with the Cherokee Nation. We find only that the Cherokee Courts lack
subject matter jurisdiction to now resolve the Freedmen challenge.

Whether the March 3, 2007, Cherokee Nation vote of self-determination of its citizenry
violates the Treaty of 1866 between the Cherokee Nation and the United States of American is
now an issue for the two governments to resolve. I would also like to point out that the United
States of America never sought to intervene in these proceedings.

After lengthy delay, the Freedmen issue is now ripe for resolution. This Court is the
gatekeeper of the integrity of the judicial branch of government. Any further delay in
announcing the Court’s majority Opinion is contrary to the will of the Cherokee people as

expressed on March 3, 2007.
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