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Robert R. Hager, NV State Bar No. 1482 
Treva J. Hearne, NV State Bar No. 4450 
HAGER & HEARNE 
245 E. Liberty - Suite 110 
Reno, Nevada 89501 
Tel: (775) 329-5811 
Fax: (775) 329-5819 
Email: rhager@hagerhearnelaw.com 
             thearne@hagerhearnelaw.com 
Attorneys for Plaintiff 
 
 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

 

WINNEMUCCA INDIAN COLONY, 
THOMAS R. WASSON, CHAIRMAN 
 

                                      Plaintiffs, 

v. 

 

UNITED STATES OF AMERICA ex rel. THE 
DEPARTMENT OF THE INTERIOR, 
BUREAU OF INDIAN AFFAIRS, 
 WESTERN NEVADA AGENCY, 
SUPERINTENDENT, 
and, THE EMPLOYEES, CONTRACTOR 
AND AGENTS OF THE WESTERN 
NEVADA AGENCY OF THE BUREAU OF 
INDIAN AFFAIRS, 

                                       Defendants. 

 Case No.: 3:11-cv-00622-RCJ-VPC 

 

MOTION FOR TEMPORARY 
RESTRAINING ORDER AND 
PRELIMINARY INJUNCTION 
AND MANDATORY 
INJUNCTION 

 

 COMES NOW Plaintiffs, WINNEMUCCA INDIAN COLONY and THOMAS R. 

WASSON, Chairman, of the WINNEMUCCA INDIAN COLONY,  by and through their 

attorneys of record, HAGER & HEARNE, and respectfully request that this Court enter 

a temporary restraining order and preliminary injunction to prohibit the Defendants, as 

hereinafter named, or agents, employees, attorneys, and anyone acting on their behalf, 
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from entering the lands of the Winnemucca Indian Colony for the purpose of 

interfering, threatening harassing or otherwise disturbing the Winnemucca Indian 

Colony and its lawfully elected Council, Thomas R. Wasson, Judy Rojo, Katherine 

Hasbruk, Misty Morning Dawn Rojo and Eric Magiera and their agents, employees and 

contractors from taking possession, constructing facilities or interfering with the 

peaceful enjoyment and possession by the Plaintiffs on the lands consisting of 320 acres 

located at 1985 Hanson St. and 20 acres located at 322 South St., Winnemucca, 

Humboldt County, Nevada. 

I. 

Introduction 

A.  Plaintiff named above has been prohibited from finishing the 

construction on their economic development on the 320 acres because of 

the BIA police. 

 Plaintiff has now been stopped from completing the construction necessary to 

rehabilitate the smoke shop on the 320 acre parcel of the Winnemucca Indian Colony.  

This is the only income producing property now held by the Winnemucca Indian Colony 

and the government has interfered with the ability of the Colony to support itself and its 

members.  The BIA officers have made the workers leave the lands and not finish the 

work and the workers will not return until they are assured that they will not be 

arrested. 

/ / / 

/ / / 

/ / / 
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II. 

Legal Argument 

A.  An injunction is appropriate because of the irreparable harm that 

will be caused to the Plaintiffs due to the loss of the use of their Indian 

Lands.  

1.  A temporary restraining order is appropriate to stop the interference, 

harassment and implication of arrest on the lands of the Colony. 

 The Plaintiffs have established their right to manage and operate their lands 

through the Order entered by this Court, the Honorable Brian Sandoval,1 which gave 

comity to the decision of the Specially Appointed Appellate Panel of the Winnemucca 

Indian Colony.2  The decision of the Honorable Brian Sandoval was affirmed by the 

Ninth Circuit Court of Appeals3 which was denied certiorari.4   Further, the Interior 

Board of Indian Appeals overturned the decision of the Regional Office that refused to 

recognize a government on the Winnemucca Indian Colony. 5 

Rule 65(b) of the Federal Rules of Civil Procedure provides that this Court may 

issue a TRO without notice to the adverse party where “specific facts in an affidavit or a 

verified complaint clearly show that immediate and irreparable injury, loss, or damage 

will result to the movant. . .”   The standards for a Temporary Restraining Order are 

similar to the standards for a preliminary injunction.  Immigrant Assistance Project of 

the L.A. County of Fed’n of Labor v. INS, 306 F.3d 842, 873 (9th Cir. 2002). 

                                                                 
1
 March 6, 2008 Order of Brian Sandoval, Exhibit 1. 

2 August 16, 2000 decision of the Specially Appointed Appellate Panel of the Winnemucca 
Indian Colony (also referred to as the Minnesota Panel, Exhibit 2) 
3 Exhibit 3, the Ninth Circuit Decision. 
4 Exhibit 4, Denial of Cert. by the United States Supreme Court. 
5 Exhibit 5, Decision of the Interior Board of Indian Appeals. 
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 Injunctive relief is appropriate when the Plaintiff will suffer “irreparable harm” 

and when the Plaintiff shows “a reasonable probability of success on the merits of its 

claim.” Number One Rent-a-Car v. Ramada Inns, Inc., 587 P.2d 1329, 94 Nev. 779 

(1978).  In this case, injunctive relief is appropriate because Plaintiffs have been 

prohibited from continuing economic and construction activity on their own lands 

based upon the stubborn refusal of the Western Nevada Agency to recognize the Court 

orders and the order of its own Interior Board of Indian Appeals. 

 “A preliminary injunction to preserve the status quo is normally available upon a 

showing that the party seeking it enjoys a reasonable probability of success on the 

merits and that the defendant‟s conduct, if allowed to continue, will result in irreparable 

harm for which compensatory damages is an inadequate remedy.   Memory Gardens v. 

Pet Ponderosa, 898 Nev. 1, 492 P.2d 123 (1972)  

The cases best suited to preliminary relief are those in which the 

important facts are undisputed, and the parties simply disagree about what the 

legal consequences are of those facts.  The court in such a case can take the 

undisputed facts, apply the law to them, and fairly easily decide which party is 

likely to prevail. 

 A party seeking a preliminary injunction must meet a standard which includes: 

That the moving party may meet its burden by demonstrating either (1) a 

combination of probable success on the merits and the possibility of 

irreparable injury; or (2) that serious questions exist and the balance of 

hardships tips sharply in its favor.  Cassim v. Bowen, 824 F. 2d 791, 795 

(9th Cir. 1987). 
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 The underlying purpose of a temporary restraining order is “to preserve the 

status quo and prevent irreparable harm before a preliminary injunction hearing may 

be held.” Granny Goose Foods, Inc. v. Bhd. of Teamsters & Auto Truck Drivers, 415 

U.S. 423, 439, 94 S.Ct. 1113, 39 L.Ed. 2d 435 (1974); Reno Air Racing Ass’n v. McCord, 

452 F.3d 1126, 1130-31 (9th Cir. 2006).  The Plaintiffs have been working to rehabilitate 

their smoke shop that sat vacant and unattended since February 22, 2000 and now the 

BIA has stopped all progress on the construction during the time of year when 

construction can proceed. 

 2. When the Court weighs the irreparable harm to the Plaintiffs, the 

harm to the Plaintiffs is substantial. 

 The second consideration of the court is the weighing of the harm to the 

Plaintiffs without the injunction versus the harm to the Defendants if the injunction is 

granted.  The harm to the Plaintiffs will be losing the best weather conditions for 

construction and rehabilitation and the loss of even more of their potential for income 

to the Colony and its members.  There is no harm to the Defendants since they are 

merely bureaucratic agencies with no personal interest in the lands of the Colony.   

More recent cases have clarified the standard for granting a preliminary 

injunction.   The Ninth Circuit further elaborated on the test for a preliminary 

injunction, thus:  “Under Winter,6 Plaintiffs must establish that irreparable harm is 

likely, not just possible, in order to obtain a preliminary injunction.  Id.  . . . We hold 

that the “serious questions” approach survives Winter when applied as part of the four-

element Winter test.  In other words, “serious questions going to the merits” and a 

                                                                 
6
 Winter v. Natural Resources Defense Council, 555 U.s. 7, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008) 
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hardship balance that tips sharply toward the plaintiff can support issuance of an 

injunction, assuming the other two elements of the Winter test7 are also met.” Alliance 

for the Wild Rockies et al, v. Cottrell et al, 632 F.3d 1127 (2011) 

 The Plaintiffs will show that there are serious questions in the that evidence 

demonstrates that the Defendants have violated the trust relationship, have interfered 

with the Colony‟s ability to use its lands by stopping the construction of the smoke shop 

and other activities on the lands  8 that the Plaintiffs are likely to succeed on the merits 

of this claim.  Plaintiffs will show that all previous court orders recognize their right to 

enter and manager their Indian lands.  

Real property is unique under the laws of the State of Nevada and, therefore, the 

loss of real property is irreparable harm, particularly when the real property was given 

to the Plaintiffs by executive order.  Hamm v. Arrowcreek Homeowners Assoc., 183 

P.3d 895 (Nev. 2008).  The lands of the Winnemucca Indian Colony are the lands of a 

federally recognized Tribe over which the BIA, as the agent of the United States, has a 

trust responsibility to this Tribe to protect its lands.  The Non-Intercourse Act was 

passed by Congress for the protection of Indian lands and assets, “A. . .no purchase, 

grant, lease or other conveyance of lands or any title or claim thereto, from any Indian 

Nation or tribe of Indians, shall be of any validity in law or equity, unless the same be 

made by treaty or convention entered into pursuant to the Constitution. . .” at 25 U.S.C. 

                                                                 
7 A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on the merits, that he is likely 
to suffer irreparable harm in the absence of preliminary relief, that the balance of equities tips in his favor, and that 
an injunction is in the public interest.  . . .” “. . .Winter. . requires the plaintiff to make a showing on all four prongs.”  
(Citations omitted)  Alliance for the Wild Rockies v. Cottrell, at page 1135. 
Id. at ----, 129 S.Ct. at 374.  American Trucking Associations, Inc. v. City of Los Angeles, 559 F.3d 1046, 1052 (9th 
Cir. 2009). 

 
8
 Exhibit 6, Affidavits of Chairman and workers at the Winnemucca Indian Colony.  Affidavit of Thomas R. 

Wasson, Roger J. Gifford and Carl P Daniels 
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' 17 (1983). In Golden Hill Pauqussett Tribe of Indians v. Whicker, 39 F.3d 51 (2nd Cir. 

1994) the Court noted that the source of the trust relationship was the Non-Intercourse 

Act.   

The Colony‟s 20 acres and the Colony‟s 320 acres are held in trust and the 

Winnemucca Indian Colony is a federally recognized Tribe.  Any act or failure to act by 

the BIA that allows a claim to the lands of the Winnemucca Indian Colony is in violation 

of the Act.  The members of the Winnemucca Indian Colony have been denied the 

management, control, use and occupation of their lands and assets, which is the very 

basis of the Act‟s protection and the source of the trust responsibility of the BIA. 

 The Plaintiffs will be irreparably harmed by the loss of the use of their lands as 

they have been for the last eleven years.  The Defendants will just have a mere 

interference with their stubborn refusal to make a decision that their own appellate 

body and the United States federal courts have directed them is correct and should be 

done. No adequate remedy at law is available to the Plaintiffs to protect their lands.  

1.  The Plaintiffs will Likely Prevail on their claims  

a.  The lawful Council of this federally recognized Tribe has been 

determined. 

As stated above, the United States District Court, District of Nevada, the Ninth 

Circuit Court of Appeals, the United States Supreme Court have and the Interior Board 

of Indian Appeals has by effect confirmed the Specially Appointed Appellate Panel for 

the Winnemucca Indian Colony decision that the Council for the Winnemucca Indian 

Colony is Thomas Wasson, Chairman, Judy Rojo, Katherine Hasbruk, Misty Morning 

Dawn Rojo and Eric Mageira.   
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 b.  The BIA has been asked repeatedly to recognize the lawful 

government of the Winnemucca Indian Colony and has failed and refused 

to grant that recognition. 

On January 4, 2011, after the decisions made by the Courts and recognizing the 

stubborn refusal of the Regional Office and the Western Nevada Agency of the BIA to 

recognize the Council of the Winnemucca Indian Colony, counsel for the Colony again 

requested that the BIA look for an impartial panel to recognize the government.9  The 

Regional Office has refused to designate an impartial panel and refused to hold any 

briefing or hearing on the issue of recognizing a government for the Winnemucca 

Indian Colony, but instead has requested briefs on some predetermined trespass issue.  

10  On August 11, 2011, counsel for the Winnemucca Indian Colony, made an urgent 

request to Athena Brown, Superintendent of the Western Nevada Agency, BIA, for 

assistance in stopping the police officers from interfering with the construction on the 

320 acres of the Colony.  She failed and refused to answer. 11   

The Winnemucca Indian Colony has appealed the failure of the Western Nevada 

Agency to recognize a government three times to the Interior Board of Indian Appeals 

(IBIA) which stayed its hand until the United States District Court issued its decision in 

March 2008.  Finally, the IBIA issued an opinion that allowed the Regional Office one 

more chance to make a decision in 200912 and when that did not occur, the IBIA 

reversed the Regional Office in 2010.  (See, Exhibit 5). 

                                                                 
9
 Exhibit 7, Letters to BIA dated January 4, 2011 and letter dated March 24, 2011. 

10
 Exhibit 8, letters from Regional BIA, March 11, 2011 and July 21, 2011. 

11
 Exhibit 9, letter sent to Ms. Brown 

12
 Exhibit 10, IBIA decision and letter dated March 18, 2010 
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The Winnemucca has exhausted all administrative remedies.  The stubborn refusal 

of the BIA to recognize the government of the Colony has made all further 

administrative remedies futile.  In a similar analysis, the Ninth Circuit determined that 

the exhaustion requirement is not a bar to the United States District Court‟s jurisdiction 

if the injunctive relief sought will result in irreparable harm.  See, Anderson v. Babbitt, 

230 F.3d 1158, 1163, 1164 (9th Cir. 2000).  Further the Ninth Circuit found that if the 

administrative process would be futile, then further administrative proceedings are not 

required.  Rabkin v. Bowles, 143 F.2d 600, 601 (9th Cir. 1944) and United States v. 

Smith,  254 F2d 930, 933 (9th Cir. 1958).  Also see, Hein v. Capitan Grande Band of 

Diegueno Mission Indians, 201 F.3d 1256 (9th Cir. 2000). 

c.  The administrative failure to act to recognize the government of this 

federally recognized tribe and then the administrative decision to allow the 

BIA police to interrupt and prohibit the activities of the Colony on its own 

lands. 

As the Ninth Circuit Court of Appeals stated: 

[T]he members of the Splinter Group, like all persons, are entitled to a decision that is 

not ”“unlawfully withheld or unreasonably delayed.„‟ 5 U.S.C. § 706(1). The Splinter 

Group has been waiting over five years for a determination either that it is a tribe or that 

is members have some rights to the Barona Group's gaming revenues. 

Hein v. Capitan Grande, supra, 201 F.3d at p. 1261. 

 

 The Winnemucca Indian Colony has been waiting for a decision since February 

22, 2000, when Glenn Wasson was brutally murdered at the Colony Administration 

building.  The Winnemucca Indian Colony has been waiting for a decision since the 
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December 2000 reversal of the Western Nevada Agency decision that the Council of the 

Colony was dysfunctional.  The Winnemucca Indian Colony has been waiting since the 

2002 decision of the Specially Appointed Appellate Panel for the Winnemucca Indian 

Colony.  The Winnemucca Indian Colony has lost four elders that have waited for a 

resolution of this matter so that they could return to their lands. The Winnemucca 

Indian Colony has waited for a decision that has been unreasonably delayed.  

d. Public Interest Weighs in Favor of the Preliminary Injunction.  

Harm to a community has long been recognized as sufficient harm to warrant an 

injunction.  See, e.g., Funk Jewelry Co. v. State ex rel. La Prade, 46 Ariz. 348, 357, 50 

P.2d 945, 948 (Ariz.1935); Caribbean Marine Services Co., Inc., supra, 844 F.2d at 674  

(“Our cases have emphasized, however, that when the public interest is involved, it 

must be a necessary factor in the district court's consideration of whether to grant 

preliminary injunctive relief.”).  “The decision whether to grant . . .relief turns also on 

whether or not the balance of irreparable damage favors issuance of a preliminary 

injunction, and on relevant public interests.”  Friends of the Earth, Inc. v. Coleman, 518 

F.2d 323, 330 (9th Cir. 1975). 

Here, the harm to the community in light of the fact that this reservation exists in 

the midst of Winnemucca, Nevada, without a court, without fire protection, without a 

government is very real and far more than „threatened.”  It is a well-known and highly 

publicized fact.  The fact that the Colony cannot now move forward and establish its 

economic development and its income stream for the future of its members is far more 

than “threatened.” 

That harm is a sufficiently “concrete and particularized” harm, in that the injury 

will affect the Plaintiff “in a personal and individual way.”  Bates v. United Parcel 

Service, Inc.  511 F.3d 974, 986 (9th Cir. 2007) (finding particularized harm sufficient 

for injunction where refusal to hire driver was part of a written policy and, thus, likely to 
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happen again); see also Fortyune v. Am. Multi-Cinema, Inc., 364 F.3d 1075, 1081 

(9th Cir. 2004).  Thus, this court should consider the harm to this Colony, and grant 

this motion.  Moreover, the BIA has no agency justification for the acts of its police 

officer and no justification for its refusal to recognize a government for this federally 

recognized Tribe. 

4.  The Injunction Will Preserve the Status Quo 

By its nature, the relief sought by this Motion is a provisional remedy granted 

before a hearing on the merits to preserve the subject of the controversy in its currently 

existing condition. See Doyne v. Saettele, 112 F.2d 155, 160 (8th Cir. 1940); see 

also Missouri-K.-T. R. Co. v. Brotherhood of Ry. & S. S. Clerks, 188 F.2d 302, 306 (7th 

Cir. 1951).  A preliminary injunction is not an adjudication on the merits.  It seeks to 

preserve the status quo and prevent irreparable loss of rights before judgment. Textile 

Unlimited, Inc. v. A. BMH and Company, Inc., 240 F.3d 781, 786 (9th Cir.2001).  

Here the status quo would be the continued work on the rehabilitation of the smoke 

shop and the entry of the Winnemucca Indian Colony Council and members onto their 

lands.  All factors, therefore, militate in favor of relief.  

 WHEREFORE FOR THE ABOVE-STATED REASONS, the Plaintiff respectfully 

requests that the Court enter a  temporary restraining order and preliminary injunction 

that would prohibit the United States through its executive agency the Department of 

the Interior and the Bureau of Indian Affairs from entering the lands of the 

Winnemucca Indian Colony for the purpose of prohibiting the construction and 

economic development activities of the Winnemucca Indian Colony, Thomas Wasson, 

Chairman or anyone including employees, agents or attorneys, and anyone acting on its 

behalf, from entering the lands of the Winnemucca Indian Colony for such a purpose or 

in any other manner interfering with the peaceful enjoyment and possession of the 
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Plaintiffs  by and that no bonds be required of the Plaintiffs because no damages are 

ascertainable to the Defendants. 

DATED this 30th day of August, 2011.  

       ___/s/ TREVA J. HEARNE___ 
Robert R. Hager, NV State Bar No. 1482 
Treva J. Hearne, NV State Bar No. 4450 
HAGER & HEARNE 
245 E. Liberty - Suite 110 
Reno, Nevada 89501 
Tel: (775) 329-5811 
Fax: (775) 329-5819 
Email: rhager@hagerhearnelaw.com 
             thearne@hagerhearnelaw.com 
Attorneys for Plaintiff 
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Robert R. Hager, NV State Bar No. 1482 
Treva J. Hearne, NV State Bar No. 4450 
HAGER & HEARNE 
245 E. Liberty - Suite 110 
Reno, Nevada 89501 
Tel: (775) 329-5811 
Fax: (775) 329-5819 
Email: rhager@hagerhearnelaw.com 
             thearne@hagerhearnelaw.com 
Attorneys for Plaintiff 
 
 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

 

WINNEMUCCA INDIAN COLONY, 
THOMAS R. WASSON, CHAIRMAN 
 

                                      Plaintiffs, 

v. 

 

UNITED STATES OF AMERICA ex rel. THE 
DEPARTMENT OF THE INTERIOR, 
BUREAU OF INDIAN AFFAIRS, 
 WESTERN NEVADA AGENCY, 
SUPERINTENDENT, 
and, THE EMPLOYEES, CONTRACTOR 
AND AGENTS OF THE WESTERN 
NEVADA AGENCY OF THE BUREAU OF 
INDIAN AFFAIRS, 

                                       Defendants. 

 Case No.: 3:11-cv-00622-RCJ-VPC 

 

[PROPOSED] ORDER UPON 
PLAINTIFFS’ MOTION FOR 
TEMPORARY RESTRAINING 
ORDER AND PRELIMINARY 
INJUNCTION AND 
MANDATORY INJUNCTION 

 
 The Court having read the  Plaintiffs’  Motion for Temporary Restraining Order and 

Preliminary Injunction and Mandatory Injunction, filed by Plaintiffs on __________, 

and good cause appearing for granting the  Plaintiffs’ Motion, 

 IT IS HEREBY ORDERED as follows:  
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 That Plaintiffs Motion for Temporary Restraining Order and Preliminary 

Injunction, is granted and prohibits Defendants above-named or agents, employees, 

attorneys, and anyone acting on their behalf from entering the lands of the Winnemucca 

Indian Colony for the purpose of interfering, threatening, harassing, or otherwise 

disturbing the Winnemucca Indian Colony and its lawfully elected Counsel, Thomas R. 

Wasson, Judy Rojo, Katherine Hasbruk, Misty Morning Dawn Rojo and Eric Mageira and 

their agents, employees and contractors from taking possession, constructing facilities or 

interfering with the peaceful enjoyment and possession by the Plaintiffs on the land 

consisting of 320 acres located at 1985 Hanson St. and 20 acres located at 322 South St., 

Winnemucca, Humboldt County, Nevada. 

 This temporary restraining order shall remain in effect until _______________.  

 The Hearing on the Motion for Temporary Restraining Order and Preliminary 

Injunction shall be held at on ___________________ at _______. 

 DATED this ____ day of _________________, 2011.  

 

        _______________________ 
        DISTRICT COURT JUDGE  
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