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SUMMARY

 The Defendants-Appellees have presented the Court with an administrative

decision rendered over three months ago that is under challenge in another federal

court.   Kennedy  v. Dept. of the Interior, E.D.Cal., Civil Action No. 2:11-cv-

00995-MCE-DAD.  The plaintiffs in that lawsuit are substantially the same as the

Plaintiffs-Appellants in this appeal; a copy of the First Amended Complaint is

attached as Exhibit A.  The government's claim, on the eve of oral argument, that

this decision by the Assistant Secretary for Indian Affairs is relevant to Plaintiffs-

Appellants’ “capacity to maintain” this lawsuit, was presented to this Court

pursuant to Fed. R. App. P. 28(j).  That rule requires that the filing be “prompt.” 

The government offered no explanation for waiting to the last moment, perhaps

hoping that the late filing would confuse matters or divert the Court’s attention

from the compelling constitutional issues raised by Plaintiffs-Appellants.  

In any event, the complex matter raised by the Assistant Secretary’s decision

is simply irrelevant to and not before the Court in this appeal – which is an appeal

from the granting of a motion to dismiss the complaint.  Further, the government

and the Assistant Secretary’s decision raise a multitude of factual issues and

evidence not in the record, which should be limited, of course, to the allegations of

the complaint for purposes of this appeal.  The government offered no evidence

below on these issues; the relevant evidentiary record consists entirely of the

complaint and a detailed declaration by Plaintiff Kennedy.  JA 153-54.  

These reasons provide a more than sufficient basis for proceeding with this
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appeal on its merits.  But we will also address the substance of the Assistant

Secretary’s decision and the government’s attempts to replace the tribal leadership

that brought this action against the government.  We want to be clear that the

Assistant Secretary’s decision is not legally valid and cannot survive judicial

scrutiny.  It is, if valid at all, a limited decision determining which government the

Department of the Interior will recognize for purposes of dealing with the Tribe. 

This decision does not alter the fact that the Tribe is suing in its own behalf in this

case and clearly has standing to assert its right to protect the Tribe’s property and

money. 

ARGUMENT

I. The Timbisha Shoshone Tribal Government provides laws and
administrative and judicial processes for determining the lawful government
of the Tribe.

The Timbisha Shoshone Tribe has adopted its own written Constitution of

the Timbisha Shoshone Indian Tribe (Tribal Constitution) attached as Exhibit B,

comprehensive laws, and administrative and judicial processes.  The Tribal

Constitution, approved by the Secretary of the Interior, establishes the General

Council as the supreme governing body of the Tribe, and the Tribal Council as

subordinate.  Tribal Constitution, Article V, §§ 2-3.  The General Council retains

all governmental powers not enumerated in the Tribal Constitution and also sits as

a Court of Appeals whenever necessary.  It may hear appeals from the Tribe's

Supreme Court, yet to be appointed.  Decisions of the Court of Appeals are final

and binding upon all parties.  Tribal Constitution, Article XIII, § 6.  
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Article III, § 1, of the Tribal Constitution limits tribal membership to

persons "listed on the genealogy roll prepared as of March 1978 [the 1978 Base

Roll]" and their "lineal descendants . . . who possess at least one-fourth (1/4)

degree Indian blood of which one-sixteenth (1/16) degree must be Timbisha

Shoshone blood."   As required by Article III, § 6, of the Tribal Constitution, the

Tribal Council enacted a comprehensive Enrollment Ordinance governing

enrollment procedures, appeals, corrections, adoptions, disenrollment procedures,

and other matters. 

Under Article VI of the Tribal Constitution, an election board was created to

administer and supervise elections and voting matters in accordance with the

Tribe's election laws, now a comprehensive Election Ordinance No. 2006-01,

adopted on August 19, 2006.   Section 12 of the Election Ordinance addresses

election appeals, which are final and not subject to further appeal, including

procedures for filing such appeals, conducting hearings, and issuing decisions.

II. The Decision of the Assistant Secretary is in violation of federal law,
beyond the Assistant Secretary’s authority, and is arbitrary and capricious.
   

The decision in question and the prior decision of March 1, 2011

(Appellants’ Reply Brief, at 22-23) ignore or overrule the Tribe’s own laws and

decisions.  They are in gross violation of long-standing federal law, as we discuss

below.  The decisions are part of the Department of the Interior’s inconsistent and

almost incomprehensible string of actions to get rid of the elected leaders of the

Timbisha Shoshone Tribe and to replace them with others.  The relevant facts are
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only partly and very inadequately reflected in the decision submitted to this Court

by Defendants-Appellees.  Up until 2007 and at various times after that, the elected

Timbisha Tribal Council was duly recognized by the Department of the Interior. 

But in 2007, a faction (later two) broke away from the elected Council and

attempted to hold a competing election for the Tribe.  The Bureau of Indian Affairs

at first refused to recognize either election but in February, 2008, decided to

recognize the results of the Tribe’s (Plaintiffs’) election.  Then in October, the

Bureau decided to recognize George Gholson – who is not eligible to be a member

of the Tribe by the standards set out in the Timbisha Constitution – and his faction

and assisted him in seizing and taking away the Tribe’s files, records and

equipment, later rescinding that recognition and refusing to recognize any

government.  Administrative appeals were taken, one of which resulted in the

decisions in question.  This confusing and nonsensical history is detailed in the

First Amended Complaint, attached as Exhibit A, challenging the legality of the

decisions.  The core issues in the internal dispute were the desire by the dissident

factions to develop a casino and the disenrollment of 74 persons, including

Gholson, who were found to be ineligible for enrollment because they do not meet

the requirements of the Timbisha Constitution. 

The Assistant Secretary’s two decisions violate federal law and are arbitrary

in many respects, including the following.  

1.  The decisions disregard and overrule the membership decisions of the

Tribal Enrollment Committee and permit persons to vote and hold office who do
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not meet the membership requirements of the Timbisha Constitution.

2.  The July 29 decision recognizes the results of an election process that

was unlawful, permitted ineligible persons to vote and run for office, and that

denied some candidates (Plaintiffs) freedom of speech and an equal opportunity to

campaign.

3.  The decision goes beyond the Assistant Secretary’s authority by calling

for, funding, and recognizing the results of an election that is not permitted nor

authorized by the Timbisha Constitution nor by federal law.

4.  The decisions disregard the results of the Tribe’s 2008 and 2009

elections, which were not appealed nor complained of. 

5.  The decisions denied due process of law by relying on factual material

outside the record without notice or opportunity to be heard.

6.  The decisions substitute the Assistant Secretary’s interpretation of

Timbisha tribal law for the decisions of the Timbisha General Council, the

Enrollment Committee, and the Timbisha Election Committee.

In addition to the legal violations that are clear on the face of the decisions,

there are many factual reasons why the decisions are arbitrary and contrary to law. 

Factual issues include: whether George Gholson and 73 others meet the

membership requirements of the Timbisha Constitution; whether persons not

meeting the membership criteria of the Timbisha Constitution were permitted to

vote in the special election; whether the Department of Interior officials acted with

enmity or bias toward Joe Kennedy and other members of the Timbisha Tribal
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Council; whether candidates opposing the Gholson faction were denied freedom of

speech and an equal opportunity to participate in the election; and whether the

Department of Interior knowingly supported or condoned these unfair and illegal

measures.

III. The Assistant Secretary and the Department of the Interior do not have
authority to determine who is the lawful government of the Timbisha
Shoshone Tribe.    

Defendants-Appellees erroneously contend that the Assistant Secretary

decides who is the lawful government of a tribe and that, therefore, Plaintiffs-

Appellants lack authority and capacity to maintain this appeal.  This is simply

wrong and unsupported by law.  The argument disregards nearly two centuries of

federal court precedent recognizing inherent tribal authority over internal tribal

governance matters.  

A. Tribal self-governance is inherent and generally exclusive.

The principle that tribes are separate political entities having the inherent

right of self-government was recognized by the Supreme Court in Cherokee Nation

v. Georgia, 31 U.S. 1, 12, 32-38 (1831), and Worcester v. Georgia, 31 U.S. 515,

559-60 (1832), and the legal rule remains strong today.  See, e.g., Plains

Commerce Bank v. Long Family Land and Cattle Company, Inc., 554 U.S. 316,

327-28, 128 S. Ct. 2709, 2718-19 (2008) (recognizing restricted tribal authority

over nonmembers on the reservation, but affirming that tribes retain power to

determine tribal membership and to legislate on the reservation); United States v.

Wheeler, 435 U.S. 313, 322 (1978) (tribes have the power to regulate internal and
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social relations); United States v. Mazurie, 419 U.S. 544, 557 (1975); McClanahan

v. Arizona State Tax Commission, 411 U.S. 164 (1973).

B. Federal authority and interference should be extremely limited in
tribal self-governance matters.

 
The Assistant Secretary lacks authority to determine the lawful government

of a tribe.  Contrary to the government’s claim to this Court, the Assistant

Secretary's Letter is neither “relevant” nor dispositive of Plaintiffs-Appellants’

lawful status as plaintiffs or appellants in this case.  As to tribal self-governance

matters, the Assistant Secretary has only limited powers to decide which tribal

governments to recognize for purposes of government-to-government relations

with the United States and eligibility for Bureau of Indian Affairs-operated

programs.  See, e.g., Indian Entities Recognized and Eligible to Receive Services

From the United States Bureau of Indian Affairs, 75 Fed. Reg. 60810 (Oct. 1,

2010), as supplemented 75 Fed. Reg. 66124 (Oct. 27, 2010). 

A tribe's right to hold an internal “election without federal interference is

essential to the exercise of the right of self-government.”  Wheeler v. Swimmer,

835 F.2d 259, 262 (10th Cir. 1987).  In general, tribes have inherent and exclusive

authority over internal governance, especially membership, tribal voting, and

election matters, unless the right is surrendered by a tribe or otherwise taken.  See,

e.g., Nero v. Cherokee Nation of Oklahoma, 892 F.2d 1457, 1463 (10th Cir. 1989);

Wheeler v. Swimmer, 835 F.2d at 262; Goodface v. Grassrope, 708 F.2d 335, 339

(8th Cir. 1983).  Federal interference is particularly restricted in matters involving
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tribal elections where a tribe has in place administrative or judicial processes for

handling disputes and contesting the elections.  Where a tribe provides such a

system, as in this case, the appropriate remedy is the tribal forum.  Wheeler v. U.S.

Department of Interior, 811 F.2d 549, 553 (10th Cir. 1987).  Moreover, federal

courts lack jurisdiction to review tribal election disputes, again, especially where a

tribe provides administrative and judicial processes for resolving election disputes. 

Goodface v. Grassrope, 708 F.2d 335, 339 (8th Cir. 1983) (emphasizing that,

particularly because the tribe has a tribal court, "[i]t is essential that the parties seek

a tribal remedy”).  The Supreme Court explicitly held that the Indian Civil Rights

Act of 1968 (ICRA), 25 U.S.C. § 1301 et seq., does not confer any authority on

federal courts to review tribal voting and election issues.  Santa Clara Pueblo v.

Martinez, 436 U.S. 49, 71 (1978).  Since Martinez, federal courts have deferred to

tribes to make decisions or hear actions related to tribal elections.  See, e.g.,

Wheeler v. Swimmer, 835 F.2d at 261 (declining to review a challenge to a tribal

election); Shortbull v. Looking Elk, 677 F.2d 645, 650 (8th Cir. 1982) (recognizing

tribe’s "right to define who is eligible to run for office and vote in elections");

McCurdy v. Steele, 506 F.2d 653, 656 (10th Cir. 1975) (deferring to tribe on

decision of election issue).  

IV. The Decision does not affect the Tribe’s standing or its capacity to bring
this suit.

The district court decided correctly that recognition by the Department of the

Interior is not necessary in order for a tribe to sue in its own behalf.  JA 341-45. 
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See Golden Hill Paugussett Tribe v. Weicker, 39 F.3d 51, 58 (2d Cir. 1994).

Moreover, as we have shown above, the Assistant Secretary does not have

the legal authority to designate who does or does not constitute the government of

a tribe.  Thus, the decision in issue cannot as a matter of law alter the legal

authority that has been alleged by the Plaintiffs-Appellants.  Of course, it is

possible for the Plaintiffs’ authority to be challenged, but such a challenge cannot

be raised on appeal based on facts outside the record nor in the context of a motion

challenging the legal sufficiency of the complaint.  See Appellants’ Reply Brief at

24-25.

It is important to note that this suit is brought by the Timbisha Shoshone

Tribe in its own behalf, not only by elected officials of the Tribe.  The standing of

the Tribe itself to assert its own right to the money in issue is clear.  This case,

therefore, presents a case or controversy, and this Court continues to have

jurisdiction.  For further discussion, see Appellants’ Reply Brief at 25-27.

V. This Court need not and should not attempt to resolve the issues raised
by this untimely submission of new factual material not part of the record.

The administrative decision was made public by the Secretary of the

Interior’s subordinate more than three months ago.  This is an untimely and

improper attempt to insert new and hotly contested factual allegations into this

appeal.  It is elementary, of course, that documents not part of the record may not

be considered on appeal.  United States v. West, 392 F.3d 450, 455 (D.C. Cir.

2004). 
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Just as important, the legal and factual issues raised by the decision of the

Assistant Secretary are presently the subject of a separate lawsuit by the Timbisha

Shoshone Tribe, represented by other counsel.  Confusion and duplication of effort

would result from attempting to decide these same issues on this appeal. 

CONCLUSION 

The decision of the Assistant Secretary is part of an unlawful pattern of

action aimed at disabling the Timbisha Shoshone government and replacing it with

a different one.  The government’s argument is particularly suspect, because the

government is attempting to shield its taking of the Tribe’s money from any

judicial review.  This Court should reject the Defendants-Appellees’ effort to inject

these new factual issues into this appeal.

November 15, 2011 /S/

Robert T. Coulter
Indian Law Resource Center
602 North Ewing Street
Helena, MT 59601
(406) 449-2006

Of Counsel
David Kairys
1719 North Broad Street
Philadelphia, PA 19122
(215) 204-8959
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§ 1301. Definitions

For purposes of this subchapter, the term--

(1) “Indian tribe” means any tribe, band, or other group of Indians
subject to the jurisdiction of the United States and recognized as
possessing powers of self-government;

(2) “powers of self-government” means and includes all governmental
powers possessed by an Indian tribe, executive, legislative, and
judicial, and all offices, bodies, and tribunals by and through which
they are executed, including courts of Indian offenses; and means the
inherent power of Indian tribes, hereby recognized and affirmed, to
exercise criminal jurisdiction over all Indians;

(3) “Indian court” means any Indian tribal court or court of Indian
offense; and

(4) “Indian” means any person who would be subject to the
jurisdiction of the United States as an Indian under section 1153, Title
18, if that person were to commit an offense listed in that section in
Indian country to which that section applies.

§ 1302. Constitutional rights

(a) In general
No Indian tribe in exercising powers of self-government shall--

(1) make or enforce any law prohibiting the free exercise of religion,
or abridging the freedom of speech, or of the press, or the right of the
people peaceably to assemble and to petition for a redress of
grievances;

(2) violate the right of the people to be secure in their persons, houses,
papers, and effects against unreasonable search and seizures, nor issue
warrants, but upon probable cause, supported by oath or affirmation,
and particularly describing the place to be searched and the person or
thing to be seized;

(3) subject any person for the same offense to be twice put in
jeopardy;

(4) compel any person in any criminal case to be a witness against 
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himself;

(5) take any private property for a public use without just
compensation;

(6) deny to any person in a criminal proceeding the right to a speedy
and public trial, to be informed of the nature and cause of the
accusation, to be confronted with the witnesses against him, to have
compulsory process for obtaining witnesses in his favor, and at his
own expense to have the assistance of counsel for his defense (except
as provided in subsection (b);

(7)(A) require excessive bail, impose excessive fines, or inflict cruel
and unusual punishments;

(B) except as provided in subparagraph (C), impose for conviction of
any 1 offense any penalty or punishment greater than imprisonment
for a term of 1 year or a fine of $5,000, or both;

(C) subject to subsection (b), impose for conviction of any 1 offense
any penalty or punishment greater than imprisonment for a term of 3
years or a fine of $15,000, or both; or

(D) impose on a person in a criminal proceeding a total penalty or
punishment greater than imprisonment for a term of 9 years;

(8) deny to any person within its jurisdiction the equal protection of
its laws or deprive any person of liberty or property without due
process of law;

(9) pass any bill of attainder or ex post facto law; or

(10) deny to any person accused of an offense punishable by
imprisonment the right, upon request, to a trial by jury of not less than
six persons.

(b) Offenses subject to greater than 1-year imprisonment or a fine
greater than $5,000
A tribal court may subject a defendant to a term of imprisonment
greater than 1 year but not to exceed 3 years for any 1 offense, or a
fine greater than $5,000 but not to exceed $15,000, or both, if the
defendant is a person accused of a criminal offense who--
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(1) has been previously convicted of the same or a comparable offense
by any jurisdiction in the United States; or

(2) is being prosecuted for an offense comparable to an offense that
would be punishable by more than 1 year of imprisonment if
prosecuted by the United States or any of the States.

(c) Rights of defendants
In a criminal proceeding in which an Indian tribe, in exercising
powers of self-government, imposes a total term of imprisonment of
more than 1 year on a defendant, the Indian tribe shall--

(1) provide to the defendant the right to effective assistance of counsel
at least equal to that guaranteed by the United States Constitution; and

(2) at the expense of the tribal government, provide an indigent
defendant the assistance of a defense attorney licensed to practice law
by any jurisdiction in the United States that applies appropriate
professional licensing standards and effectively ensures the
competence and professional responsibility of its licensed attorneys;

(3) require that the judge presiding over the criminal proceeding--

(A) has sufficient legal training to preside over criminal proceedings;
and

(B) is licensed to practice law by any jurisdiction in the United States;

(4) prior to charging the defendant, make publicly available the
criminal laws (including regulations and interpretative documents),
rules of evidence, and rules of criminal procedure (including rules
governing the recusal of judges in appropriate circumstances) of the
tribal government; and

(5) maintain a record of the criminal proceeding, including an audio or
other recording of the trial proceeding.

(d) Sentences
In the case of a defendant sentenced in accordance with subsections
(b) and (c), a tribal court may require the defendant--

(1) to serve the sentence--
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(A) in a tribal correctional center that has been approved by the
Bureau of Indian Affairs for long-term incarceration, in accordance
with guidelines to be developed by the Bureau of Indian Affairs (in
consultation with Indian tribes) not later than 180 days after July 29,
2010;

(B) in the nearest appropriate Federal facility, at the expense of the
United States pursuant to the Bureau of Prisons tribal prisoner pilot
program described in section 304(c) of the Tribal Law and Order Act
of 2010;

(C) in a State or local government-approved detention or correctional
center pursuant to an agreement between the Indian tribe and the State
or local government; or

(D) in an alternative rehabilitation center of an Indian tribe; or

(2) to serve another alternative form of punishment, as determined by
the tribal court judge pursuant to tribal law.

(e) Definition of offense
In this section, the term “offense” means a violation of a criminal law.

(f) Effect of section
Nothing in this section affects the obligation of the United States, or
any State government that has been delegated authority by the United
States, to investigate and prosecute any criminal violation in Indian
country.

§ 1303. Habeas corpus

The privilege of the writ of habeas corpus shall be available to
any person, in a court of the United States, to test the legality of his
detention by order of an Indian tribe.

* * *
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