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INTRODUCTION 

“Perhaps the most telling indication of [a] severe constitutional problem . . . is the lack of 

historical precedent.”  Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 130 S.Ct. 3138, 

3159 (2010) (quotation omitted).  The PACT Act is unprecedented in the annals of American 

legislation in at least two ways.  First, it completely bans the mailing of a product that is lawful 

in all 50 states and is not dangerous to the mail or mail carriers.  Second, it authorizes (in fact, 

requires) states to impose state excise taxes on nonresident sellers who lack minimum contacts 

with the taxing state.  Red Earth, L.L.C. v. United States, 728 F. Supp. 2d 238, 259 (W.D.N.Y. 

2010) (preliminarily enjoining the PACT Act’s “unprecedented” taxation provisions).1 

Robert Gordon, a member of the Seneca Nation, filed this lawsuit to enjoin enforcement 

of those provisions of the PACT Act.  The undisputed record in this case shows that its 

enforcement will destroy Mr. Gordon’s business.  But Mr. Gordon is not the only small business 

owner in jeopardy.  More than one hundred other Seneca-owned businesses, and several 

thousand employees, will have their livelihood destroyed by the enforcement of this 

unconstitutional legislation.  Indeed, the Act has already wreaked considerable damage on the 

economy of the Seneca Nation.     

                                                 
1 Cases holding that states may tax tobacco sales on Indian reservations contained within their 
borders are obviously inapposite here, despite the government’s implication to the contrary.  See 
Mot. to Dismiss 5–6 (citing Dep’t of Tax and Fin. of N.Y. v. Milhelm Attea & Bros., Inc., 512 
U.S. 61 (1994) and Moe v. Salish & Kootenai Tribes, 425 U.S. 463 (1976)).  In other words, this 
case does not involve a situation where Indians were “market[ing] an exemption from state 
taxation” to their in-state customers.  Milhelm Attea, 512 U.S. at 72.  Rather, it involves the 
PACT Act’s unprecedented attempt to impose state taxes on remote sellers in interstate 
transactions—transactions for which states previously taxed only resident buyers.  See infra Part 
I.B.  The imposition of state taxes on remote sellers who lack minimum contacts is equally 
unconstitional regardless of whether the remote seller is a reservation Indian or a non-Indian 
citizen of a foreign state. 
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The government’s brief offers many arguments in support of the Act’s constitutionality, 

but none of them are ultimately persuasive.  First, the Act’s mailing ban is not rationally related 

to increasing tax collection  and decreasing underage smoking.  Other provisions of the Act do 

that directly.  It is not rational to ban the mailing of age-verified, tax-prepaid shipments, yet that 

is what the Act does.  Such legislative overkill strongly suggests that the Act was passed to 

benefit Big Tobacco and convenience store outlets—but singling out certain businesses for 

special economic treatment is not a legitimate government purpose.  Second, the government 

cannot overcome the fact that this legislation authorizes the states to subject Mr. Gordon, and 

other remote sellers of tobacco products like him, to their taxing authority, even where the sellers 

have no minimum contacts with the state.  Supreme Court precedent makes clear that Congress 

lacks the authority to set aside obligations imposed by the Due Process Clause.  The 

government’s argument on this point suggests that any small business that operates a website is 

now subject to every taxing regime in the nation.  This position ignores both existing case law 

and common sense.  Third, the Act violates the Tenth Amendment by forcing states to collect 

their excise taxes on tobacco from sellers before the sale of the product, even though existing 

state law imposes the tax on buyers and does not require advance collection.  Congress cannot 

commandeer the states in such a manner.   

The PACT Act’s enforcement should be enjoined and the government’s motion to 

dismiss denied.  

FACTS 

 The facts underlying this dispute are set forth in Mr. Gordon’s Renewed Application for a 

Preliminary Injunction.  Renewed Appl., Dkt. No. 16, at 5–10.  The following paragraphs are 

intended to provide the Court with additional facts, particularly in light of two declarations 

submitted with this brief, one from the Seneca Nation and one from the Seneca Free Trade 
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Association (“SFTA”).  These two declarations detail the effect that the PACT Act has had on 

the Seneca Nation and its people.   

 The Seneca, like many American Indian tribes, have faced serious challenges.  Over the 

past two centuries, the Seneca have been robbed of the vast majority of their treaty-protected 

lands through the actions of both government actors and private citizens, which has caused long-

term economic deprivations unheard of in most of the United States.  Porter Decl. ¶ 4–5.2  In 

1990, the President of the Seneca Nation reported to Congress that unemployment in the Nation 

was over 40 percent.  Id.  Ten years later, the 2000 census reported that the average income in 

the Seneca Nation’s territories was $12,300, barely half the state average.  Id.    

 Mr. Gordon is not the only member of the Seneca Nation who relies on selling tobacco 

products to make a living.  Before the PACT Act was signed into law, there were more than 100 

licensed cigarette retailers operating within the Seneca Territories, employing more than 3,000 

people.  Porter Decl. ¶ 6; Jemison Decl. ¶ 13.  For comparison, the Seneca Nation has only 8,000 

enrolled members. Moll Decl. ¶ 8.  Sales made by Seneca-owned businesses represented 

approximately 80 percent of the mail-order and Internet sales in the United States.  Porter Decl. 

¶ 18.  The tobacco trade was the Seneca Nation’s predominant source of private-sector 

employment, Moll Decl. ¶ 29, and thus a vital part of the Seneca economy.  Porter Decl. ¶ 6. 

                                                 
2 Citations to “Gordon Decl.” refer to Mr. Gordon’s Declaration in support of his initial 
Application for a Temporary Restraining Order and Preliminary Injunction.  Gordon v. Holder, 
10-cv-01092, Dkt. No. # 1-1 (D.D.C. June 28, 2010).  Citations to “Moll Decl.” and “M. Gordon 
Decl. 2010” refer respectively to the Declarations of Thomas Moll and Marcia Gordon in support 
of that same initial Application.  Gordon v. Holder, 10-cv-01092, Dkt. Nos. 1-2, 1-3 (June 28, 
2010).  Citations to “M. Gordon Decl. 2011” refer to the Second Declaration of Marcia Gordon, 
filed with Mr. Gordon’s renewed Application.  Gordon v. Holder, 10-cv-01092, Dkt. No. 16-1 
(Apr. 20, 2011).  Citations to “Porter Decl.” and “Jemison Decl.” refer to the Declarations of 
Robert Odawi Porter and Richard Jemison, respectively, in support of this combined Reply and 
Opposition.   
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 The tobacco trade is also a critical source of revenue for the Seneca Nation’s government.  

See id. ¶¶ 8, 15.  Before the PACT Act was signed into law, the Seneca Nation received in excess 

of $14,500,000 annually through fees imposed by the Nation on tobacco commerce.  Id. ¶ 15.  

The Nation used these revenues to fund essential government programs, including emergency 

management, higher education and language programs, and its Health Care Incentive Program, 

which reduces long-term health care costs by providing financial rewards to Nation members 

who lose weight and maintain a healthy lifestyle.  Id. ¶¶ 15, 17.  

 Consumers also benefited from the Seneca Nation’s manufacture and sale of tobacco 

products.  The Seneca sell a wide variety of cigarette brands, including many Seneca-made 

tobacco products that are not widely available elsewhere.  Jemison Decl. ¶ 23.  Seneca-owned 

brands made up a significant amount of pre-PACT Act sales by Seneca tobacco retailers. Id.  

These brands provided a lower-priced alternative to the premium brands sold by Big Tobacco.   

 Now, however, it will be impossible for Mr. Gordon and nearly all other Seneca tobacco 

retailers to continue to operate.  The Seneca Nation is located in a relatively isolated area in 

upstate New York, and there are no alternative couriers available with the same delivery scope as 

the U.S. mail.  Jemison Decl. ¶ 14.  Mr. Gordon and the Seneca Free Trade Association have 

investigated other shipping options, but have identified no practical alternatives.  M. Gordon 

Decl. 2011 ¶ 3; Jemison Decl. ¶ 14.   

 No business can survive if it cannot deliver its products.  The Nation estimates that 60 

Seneca-licensed tobacco sellers have already closed their doors as a result of the PACT Act, with 

more to come.  Porter Decl. ¶ 16.  The SFTA estimates that the PACT Act will eventually cost 

more than 3,000 jobs in the Seneca territories.  Moll Decl. ¶¶ 34–45.  In addition to flooding the 

Seneca Territories with unemployed workers, this will have a significant adverse impact on the 
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broader economy of Western New York.  See Red Earth L.L.C. v. United States, 728 F. Supp. 2d 

238, 259 (W.D.N.Y. 2010) (irreparable harm and public interest factors favored preliminary 

injunction of PACT Act to prevent harm to Seneca plaintiffs and the regional economy).   

 The Seneca Nation’s government has also suffered from the PACT Act’s destruction of 

the Seneca tobacco industry.  Over the last year, the Nation’s revenues from tobacco stamps have 

dropped by more than 50 percent.  See Porter Decl. ¶ 15.  As a result, the Nation has cancelled 

essential government services and has scaled back others.  Id. ¶ 17.  The Seneca Nation’s Health 

Care Incentive Program will be discontinued after 2011 due to lack of resources resulting from 

the PACT Act.  Id.   The PACT Act has also dashed the Nation’s hopes of establishing a Seneca 

Academy to provide culturally-appropriate education alternatives to the Nation’s youth.  Id.  The 

Act has also caused increased demand for social services such as unemployment benefits and 

food stamps.  Jemison Decl. ¶ 20.   

 As discussed below, the government’s brief suggests that Mr. Gordon and other Seneca 

Nation members are illegal tobacco traffickers.  The facts belie this argument.  The Seneca 

Nation has undertaken significant efforts to prevent underage smoking and illegal trafficking.  

The Seneca Nation’s Import-Export Law and Import-Export Regulations (collectively, “IEL”) 

require that all cigarette packages distributed by Seneca retailers bear a unique, numbered Seneca 

Nation stamp with advanced security features.  Porter Decl. ¶ 7.  The Nation further prohibits the 

sale of cigarettes to minors, the wholesale conveyance of cigarettes to non-Indians for purposes 

of resale off the reservation, and the sale of cigarettes to any person outside of the Territories in a 

manner that has been determined to violate federal law.  Id. ¶ 9. 

 In its efforts to combat the illegal trafficking of cigarettes, the Seneca Nation has 

frequently cooperated with federal and state agencies, including the Postal Service, the New 
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York State Department of Taxation and Finance, and the ATF.  Porter Decl. ¶¶ 10–14.  The 

Seneca Nation’s Import-Export Commission routinely shares confidential information with the 

ATF and has undertaken several joint investigative and law enforcement actions with U.S. and 

state officials.  Id. ¶ 11.  For example, in June 2007, the Commission seized more than 60,000 

cartons of unstamped cigarettes from a Seneca tobacco retailer, and later cooperated with the 

ATF in its investigation.  Id. ¶ 12.  In April 2008, a joint investigation by the Nation, the ATF, 

and the New York State Department of Taxation and Finance led to the seizure of massive 

quantities of unstamped cigarettes that were being illegally imported through the Nation’s 

territories.  Id. ¶ 13.  The ATF has informed the Seneca Nation that its law enforcement activities 

and cooperation with the ATF have largely eliminated the Territories as a source of contraband 

cigarette trafficking.  Id. ¶ 14. 

ARGUMENT 

 The PACT Act’s unprecedented attempt to destroy small businesses that compete with 

Big Tobacco and chain convenience stores cannot stand.  The Act’s complete ban on mailing a 

lawful product that poses no danger to mail carriers or the mail is a first in our Nation’s history.  

Further, the Act’s taxation provisions violate the Due Process Clause and the Tenth Amendment.  

Because Mr. Gordon has satisfied his burden in seeking a preliminary injunction, the Court 

should enjoin the government from enforcing this unconstitutional legislation, as well as deny 

the government’s motion to dismiss. 

I. MR. GORDON HAS A SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE 
MERITS 

 There is a substantial likelihood that Mr. Gordon will prevail on at least three of his 

constitutional claims—any one of which is sufficient to satisfy the likelihood-of-success prong.  

First, the PACT Act’s mailing ban, 18 U.S.C. § 1716, violates Mr. Gordon’s due process and 
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equal protection rights by arbitrarily and irrationally banning the mailing of lawful tobacco 

products.  Second, as the court in Red Earth held, there is a substantial likelihood that the tax 

prepayment requirement, 15 U.S.C. § 376a(d), violates the Due Process Clause by requiring 

nonresident retailers to pay state and local taxes without regard to whether they have minimum 

contacts with the forum.  728 F. Supp. 2d at 247–52.  Third, the tax-related sections, 15 U.S.C. 

§§ 376a(a)(3)-(4), 376a(d), unconstitutionally commandeer state tax officials to alter their own 

taxation laws and implement a federally-imposed taxation scheme for collecting prepaid excise 

taxes on remote sellers.  

A. The PACT Act’s Mailing Ban Violates the Fifth Amendment’s Equal 
Protection and Due Process Components 

 To pass constitutional muster, all agree that the mailing ban must be rationally related to 

a legitimate government interest.  Even under rational basis review, however, “[t]he absence of 

precedent for the legislation is itself instructive” and “discriminations of an unusual character 

especially suggest careful consideration to determine whether they are obnoxious to the 

constitutional provision.”  Romer v. Evans, 517 U.S. 620, 633 (1996) (quotation omitted).  It is 

thus significant that the government does not dispute the unprecedented nature of the Act’s ban 

on mailing a product that is lawful in all 50 states and is not dangerous to mail carriers or the 

mail.  Accordingly, this novel ban ought to be subjected to the same searching brand of rational-

basis review applied by the Supreme Court in Romer. 

 The government principally argues that the mailing ban survives rational basis review for 

one reason:  it will prevent the interstate flow of “untaxed” cigarettes.  Preventing “untaxed” 

cigarettes will supposedly reduce illegal trafficking, force consumers into brick-and-mortar 

outlets with higher prices, and thereby discourage teenage smoking.  Id. at 8–9.   
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 The government’s tax-enforcement argument depends on a fictional world in which the 

mailing ban is the only provision in the PACT Act.  In this imaginary world, the ban no doubt 

would be rationally related to tax enforcement.  But the government’s world is not the real world.  

In the real world, a separate provision of the Act expressly requires delivery sellers to pay all 

applicable taxes in the jurisdiction of delivery.  15 U.S.C. § 376a(a)(3).  Indeed, the Act requires 

delivery sellers to pay such taxes before shipping an order, id. § 376a(d), or face a felony charge.  

Id. § 377.  These provisions eliminate any so-called “tax discount” that Internet retailers 

previously possessed and thus secure the legislature’s goal of preventing “untaxed” cigarettes 

from flowing in interstate commerce.3  In light of the Act’s criminalization of selling “untaxed” 

cigarettes, a blanket ban on using the U.S. mails to sell tobacco products on which taxes must 

have been paid already is not rationally tailored to enhancing tax enforcement.  To the contrary, 

the mailing ban’s “sheer breadth is so discontinuous with the [tax-enhancement] reasons offered 

for it that the amendment seems inexplicable by anything but animus toward the class it affects; 

it lacks a rational relationship to legitimate state interests.”  Romer, 517 U.S. at 632 (1996).     

 Even if there were a rational relationship between the mailing ban and any tax-collection 

interest, the government’s contention that it can ban a product from interstate shipment merely 

because buyers evade state taxes is frightening in its implications.  It is amazing that the 

government does not dispute that this rationale would allow it to ban the mailing of any item 

                                                 
3 The government cites legislative history stating that remote sellers have been successful at 
“eluding traditional enforcement measures” by making their deliveries through the mail.  Mot. to 
Dismiss at 10.  But this pre-PACT Act statement does not support the argument that a complete 
mailing ban is rationally related to the asserted governmental interests when other provisions of 
the Act dramatically enhance those “traditional enforcement measures” by requiring the 
prepayment of state taxes and age verification.  For example, while some mail-order sellers 
previously failed to comply with the Jenkins Act’s requirement to provide lists of purchasers to 
purchasers’ home states, see Mot. to Dismiss at 4, this concern is directly eliminated by the Act’s 
provisions requiring sellers to prepay state excise taxes (and by separate provisions that 
strengthen the Jenkins Act significantly).   
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purchased on the Internet, since buyers regularly fail to pay sales taxes on Internet purchases.  

Renewed Appl. at 19–20.  Of course, the Court need not reach that question because the PACT 

Act’s mailing ban is not rationally related to tax enhancement in light of its separate provisions 

requiring sellers to prepay taxes in the state of delivery. 

 The government’s “trafficking” and “terrorism” rationales are entirely derivative of its 

tax-enforcement rationale.  See Mot. to Dismiss at 9.  As the government notes, cigarette 

smuggling is profitable only because of the “price differentials between taxed and untaxed 

cigarettes.”  Id.  And the government’s “terrorism” rationale depends entirely on profits made by 

selling untaxed cigarettes.  See id.  Because the tax provisions of the PACT Act already eliminate 

this supposed price differential, the “trafficking” and “terrorism” rationales cannot 

constitutionally justify this ban. 

 Finally, the “youth smoking” rationale does not support the PACT Act’s mailing ban.  

Mot. to Dismiss at 10.  First, like the trafficking and terrorism reasons, this rationale is largely 

derivative of the tax-enforcement rationale, relying on the existence of “a cheap supply of ‘tax-

free’ cigarettes,” which allegedly increases demand and allows adult purchasers to supply young 

smokers more cheaply.  Id. at 11.  The PACT Act’s tax provisions already eliminate this “cheap 

supply of ‘tax-free’ cigarettes.”  See supra.  More to the point, the PACT Act directly requires 

sellers to verify the ages of their customers (as Mr. Gordon always has) and to comply with state 

age-verification laws.  15 U.S.C. §§ 376a(b)(4), 376(e).  There is no age-related rational basis for 

banning tobacco shipments for which age verification is already mandated.  The imposition of a 

total mailing ban to accomplish a purpose that other provisions of the Act already achieve is the 

epitome of legislative irrationality.  See City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 

432, 449–50 (1985) (invalidating under rational basis review the requirement that a home for the 
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mentally handicapped obtain a special-use permit where home’s compliance with City’s zoning 

ordinance fully ensured protection of City’s legitimate interests).  The fact that prior to the PACT 

Act some Internet retailers allegedly failed to verify customers’ ages, see Motion to Dismiss at 

10,4 does not provide a rational basis for completely banning the shipment of tobacco in an Act 

that also makes age verification mandatory and makes a violation of this provision a felony.5   

 The government provides no authority to dispute that only a “small portion”—at most 6 

percent—of underage tobacco sales occur online or through the mail, while most occur at retail 

stores.6  See Mot. to Dismiss at 11; Renewed Appl. at 18 n. 9.  The mailing ban thus has no 

impact on 94 percent of tobacco sales to underage smokers, which are made by brick-and-mortar 

retailers, but bankrupts Internet retailers who comply with the Act’s age-verification and tax-

prepayment requirements.  Such a targeted effect suggests irrational government motives.  “A 

                                                 
4 The government’s studies on teen smoking all date from long before the PACT Act was signed 
into law, and thus do not reflect the effects of the PACT Act’s age-verification and taxation 
requirements.  Mot. to Dismiss at 10.  Indeed, before the PACT Act, there was no generally 
applicable requirement that interstate sellers verify the age of their customers.  The government 
also fails to address the considerable evidence that brick-and-mortar sales are a far larger and 
less secure source of teen smoking than online sales.  See Renewed Appl. at 18 n. 9. 
5 That New York’s ban on direct shipment of cigarettes survived a dormant Commerce Clause 
challenge does not mean that the Act’s nationwide mailing ban is rationally related to tax 
enforcement or underage smoking prevention.  See Mot. to Dismiss at 12, citing Brown & 
Williamson Tobacco Corp. v. Pataki, 320 F.3d 200, 217 (2d Cir. 2003).  Indeed,  New York at 
that time did not collect taxes on cigarettes sold from other states over the Internet.  Brown & 
Williamson, 320 F.3d at 207.  The PACT Act, however, expressly allows—indeed requires—
states to collect such taxes now, thus completely removing any tax-enforcement basis for a total 
ban on interstate shipments of tobacco.  Likewise, prior to the PACT Act, state age-verification 
laws were often preempted by federal law that did not require age verification.  See Rowe v. N.H. 
Motor Transp. Ass’n, 552 U.S. 364, 368–69, 371–72 (2008).  The PACT Act, however, contains 
age-verification requirements of its own.  Thus, while New York’s pre-PACT Act direct-
shipment ban arguably advanced legitimate interests, the PACT Act’s nationwide mailing ban 
does not. 
6 The government’s cited studies either present statistics on teen smoking in general, regardless 
of purchasing source, or discuss how many teens, in absolute numbers, have ever purchased a 
cigarette online.  The government makes no attempt to challenge the conclusion of the studies in 
Mr. Gordon’s Application, which show that at most 6 percent of underage tobacco sales occur 
online or through the mail.  See Renewed Appl. at 18 n. 9.  
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court applying rational-basis review . . . must strike down a government classification that is 

clearly intended to injure a particular class of private parties, with only incidental or pretextual 

public justifications.”  Kelo v. City of New London, 545 U.S. 469, 491 (2005). 

 The government’s response, that Congress has “plenary power” over the mails, is no 

answer.  Mot. Dismiss at 8, citing United States v. Barry, 888 F.2d 1092, 1095 (6th Cir. 1989).7  

Congress has constitutional authority to control the mails as one of its enumerated powers.  See 

Barry, 888 F.2d at 1095 (citing U.S. Const. art. 1, § 8).  But this authority does not allow 

Congress to violate the Constitution when regulating the mails.  See USPS v. Council of 

Greenburgh Civic Ass’ns., 453 U.S. 114, 126 (1981) (“However broad the postal power 

conferred by Art. I may be, it may not of course be exercised by Congress in a manner that 

abridges the freedom of speech or of the press protected by the First Amendment to the 

Constitution.”);  cf. Quill Corp. v. North Dakota, 504 U.S. 298, 305 (1992) (“[W]hile Congress 

has plenary power to regulate commerce among the States and thus may authorize state actions 

that burden interstate commerce, it does not similarly have the power to authorize violations of 

the Due Process Clause.”) (emphasis added) (citation omitted)).  Courts have repeatedly held the 

Postal Service to account for regulations that violate the Constitution.  See, e.g., Initiative & 

Referendum Inst. v. USPS, 417 F.3d 1299, 1313 (D.C. Cir. 2005) (Postal Service regulation 

barring solicitation of signatures on USPS property unconstitutional if applied to a public 

forum); Hiett v. United States, 415 F.2d 664, 667 (5th Cir. 1969) (rejecting proposition that 

mailing power overrode limitations in Bill of Rights, and holding unconstitutional federal statute 

                                                 
7 In making this argument, the government also mischaracterizes the Red Earth action as “raising 
essentially the same claims as the present case.”  Mot. to Dismiss at 8.  In fact, as the 
government later recognizes, see id. at 12 n. 6, the Red Earth plaintiff challenged the mailing ban 
only on the basis that it exempted sales made within Alaska and Hawaii.  Red Earth, 728 F. 
Supp. 2d at 257. 
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prohibiting use of mails to distribute information about divorces).  Congress’s power to define 

“mailable matter” is not somehow exempt from other constitutional restraints.  Indeed, in Tollett 

v. United States, the Eighth Circuit struck down a federal statute defining envelopes bearing 

visible defamatory material as nonmailable, holding that the statute violated the First 

Amendment.  485 F.2d 1087, 1088–91 & n. 1 (8th Cir. 1973).  Because the PACT Act’s mailing 

ban also violates constitutional constraints, Congress’s “plenary power” to regulate the mails 

cannot save it. 

 Finally, the government asks this Court to ignore evidence showing that the mailing ban 

was motivated in significant part by a desire to protect Big Tobacco and chain convenience 

stores from competition by Indian Internet retailers and instead accept Congress’s stated purpose, 

pretextual or not.  Mot. to Dismiss at 13, citing FCC v. Beach Commc’ns, 508 U.S. 307, 314–15 

(1993).  Beach Communications has nothing to do with the issue here.  Even though the 

legislature’s actual motive need not provide the rational basis that the Constitution requires, the 

statute must nevertheless have some rational basis.  It is this rational basis that the PACT Act 

lacks.  Courts are not required to accept the legislature’s pretextual justifications for statutes 

motivated by an illegitimate governmental purpose, such as economic protectionism.  Craigmiles 

v. Giles, 312 F.3d 220, 227–28 (6th Cir. 2002) (invalidating under rational-basis review state law 

requiring sellers of caskets to attend mortician school).   Indeed, the Supreme Court “ha[s] 

repeatedly recognized that protecting a discrete interest group from economic competition is not 

a legitimate governmental purpose.”  Id. at 224 (collecting cases). Such “simple economic 

protectionism” is subject to a “virtually per se rule of invalidity.”  City of Phila. v. New Jersey, 

437 U.S. 617, 624 (1978).   
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B. The PACT Act Violates Due Process by Subjecting Nonresidents to the 
Taxing Jurisdiction of State and Local Governments without Regard to 
Minimum Contacts 

 The PACT Act is also unconstitutional because it purports to authorize states to tax out-

of-state sellers without requiring that the sellers have minimum contacts with the taxing states.   

The PACT Act requires delivery sellers like Mr. Gordon to pay all state excise taxes before 

shipping any tobacco products.  15 U.S.C. § 376a(a)(3)-(4) & (d).  The Due Process Clause, 

however, prohibits states from taxing remote sellers unless they satisfy a three-part test for 

“minimum contacts” with the state.  Quill, 504 U.S. at 307–08; Renewed Appl. 23.  Therefore, as 

the district court in Red Earth held, the Act is inconsistent with the restrictions of the Due 

Process Clause and must be enjoined.  Red Earth, 728 F. Supp. 2d at 251–52. 

 The government maintains that “‘minimum contacts’ concerns are satisfied when a 

delivery seller engages in a congressionally regulated transaction anywhere in the United States.”  

Mot. to Dismiss 15.  Thus, according to the government, Congress can authorize a state to 

impose a tax that would violate the Due Process Clause under Quill if it had been unilaterally 

imposed by a state.  That argument has already been rejected by the D.C. Circuit in this very 

case, when it declared that “Quill’s analytical approach is instructive.”  Gordon v. Holder, 632 

F.3d 722, 726 (D.C. Cir. 2011).  Quill instructs that “while Congress has plenary power to 

regulate commerce among the States and thus may authorize state actions that burden interstate 

commerce, it does not similarly have the power to authorize violations of the Due Process 

Clause.”  504 U.S. at 305 (emphasis added).  Applying this guidance, the D.C. Circuit held that 

“[t]he government’s suggestion that there can be no Due Process violation when Congress 

authorizes state levies based on minimum contacts collapses the Due Process and Commerce 

Clause aspects of Gordon’s claims.”  Gordon, 632 F.3d at 725.   
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 Despite this clear guidance from the D.C. Circuit, the government asks this Court to 

ignore Quill because Congress authorized state taxation of remote sellers in the PACT Act.  But 

if the government’s theory is correct, Quill (and Gordon I) would be rendered a dead letter.  The 

government says Congress does not violate the Due Process clause whenever Congress 

authorizes states to tax a “congressionally regulated transaction”—even if the tax would 

indisputably violate the Due Process Clause if unilaterally imposed by the state.  If that is the 

law, the Supreme Court was speaking empty words when it said Congress “does not . . . have the 

power to authorize violations of the Due Process Clause” because any tax authorized by 

Congress (i.e., a tax on a “congressionally regulated transaction”) could not violate the Due 

Process Clause.  Quill, 504 U.S. at 305.  That circular position has already been rejected and 

should be laid to rest once and for all. 

 None of the government’s cited authority holds that Congress can authorize state taxation 

of remote sellers who lack minimum contacts with the taxing state.  Although the government 

argues that federal laws requiring sellers to comply with local law are “commonplace,” Motion 

to Dismiss at 15, none of the government’s examples includes a federal requirement that a 

remote seller pay taxes in a state with which it lacks minimum contacts.  Id. at 15–16.  And 

neither of the government’s ancient cases endorse federal laws imposing state taxation upon 

remote sellers (and in any event both predate the Supreme Court’s articulation of the minimum-

contacts requirement of the Due Process Clause in Int’l Shoe Co. v. Washington, 326 U.S. 310, 

315 (1945)).  See Mot. to Dismiss  at 16–17 (citing James Clark Distilling Co. v. W. Md. Ry. Co., 

242 U.S. 311, 326 (1917); Ky. Whip & Collar Co. v. Ill. Cent. Ry. Co., 299 U.S. 334, 343 

(1937)).  The reason why Congress has never imposed such a requirement is simple:  The Due 

Process clause prohibits such state taxation, as Quill makes perfectly clear. 
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 The government next contends that Mr. Gordon in fact has minimum contacts with the 

states because he “purposefully avails himself of the benefits of the economic markets of the 

states into which he sells tobacco products.”  Mot. to Dismiss at 18.  To begin with, the 

government’s argument improperly conflates the minimum contacts test for taxing jurisdiction 

applied by Quill with the minimum contacts test for personal jurisdiction.  See Adventure 

Commc’ns, Inc. v. Ky Registry of Election Fin., 191 F.3d 429, 437 (4th Cir. 1999) (noting that 

the standards for taxation, judicial, and legislative jurisdiction may not be identical, and citing 

Quill as the appropriate standard for evaluating a state’s attempt to tax).  Under Quill,  (i) the 

remote seller must “purposefully direct[] its activities” at the state; (ii) “the magnitude of those 

contacts” must be such as to permit imposition of the tax; and (iii) the tax must be “related to the 

benefits [the remote seller] receives from access to the State.”  504 U.S. at 308.  The government 

makes no serious attempt to analyze the second or third elements of the Quill test, and it cannot 

dispute that Gordon’s operations fall far short of the magnitude and use of state services found in 

Quill.8 

 The government argues that Mr. Gordon has minimum contacts with all 50 states simply 

because he operates a website.  Mot. to Dismiss at 19.  This is not enough even for personal 

jurisdiction, much less taxing jurisdiction.  The D.C. Circuit has explained that “personal 

                                                 
8 As to Quill’s third requirement, the government states only that “the success of [Mr. Gordon’s 
business] model” should be “the measure of [his] contacts with and benefits received from the 
states into which he sells his products.”  Mot. to Dismiss at 19, citing Compl. ¶ 71.   But Quill 
and its progeny do not hold that merely making isolated sales into a state satisfies the third 
element.  Rather, the question “is whether the taxing power exerted by the state bears fiscal 
relation to protection, opportunities and benefits given by the state—that is, whether the state has 
given anything for which it can ask return.”  MeadWestvaco Corp. ex rel. Mead Corp. v. Ill. 
Dept. of Revenue, 553 U.S. 16, 24–25 (2008).  Thus, before a state can tax a remote seller, the 
state itself must provide some benefit to the remote seller that is related to the level of taxation.  
The PACT Act, however, unconstitutionally taxes remote sellers who use no state services 
precisely the same as in-state retailers who make use of state services on a daily basis. 
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jurisdiction surely cannot be based solely on the ability of District residents to access the 

defendants’ websites, for this does not by itself show any persistent course of conduct by the 

defendants in the District.”  GTE New Media Servs. Inc. v. BellSouth Corp., 199 F.3d 1343, 1349 

(D.C. Cir. 2000); see also Be2 L.L.C. v. Ivanov, No. 10-2980, 2011 WL 1565490 at *4 (7th Cir. 

Apr. 6, 2011) (no minimum contacts where website had 20 registered customers in Illinois, 

because defendant did not “target the forum state’s market”).  The D.C. Circuit’s opinion in 

Gorman v. Ameritrade Holding Corp., cited by the Gordon panel, reinforces this rule.   293 F.3d 

506, 512 (D.C. Cir. 2002).  In Gorman, the court held that Ameritrade might be subject to 

personal jurisdiction in the District of Columbia because it concededly engaged in numerous and 

continuous transactions with District residents through its interactive website.  Gorman, 293 F.3d 

at 511-13.  In doing so, the court made clear that Ameritrade’s maintenance of an Internet site 

did not give rise to “automatic” jurisdiction or even alter the jurisdictional analysis.  See id. at 

511, 513.  Rather, jurisdiction would depend on the frequency and volume of Ameritrade’s 

transactions with its District customers.  Id.  That reasoning squarely applies here.  Mr. Gordon is 

not subject to taxation in all 50 states merely because he operates a website—much less a passive 

website far different from the interactive website in Gorman.  Rather, the Due Process Clause 

protects him from state taxation except where his contacts with the jurisdiction satisfy Quill’s 

minimum contacts standard.  The PACT Act’s fatal flaw is to subject Mr. Gordon to state 

taxation without requiring such a level of contacts. 

 The government also suggests that a single sale into a jurisdiction can create sufficient 

contacts for personal jurisdiction when transacted through a website.  Mot. to Dismiss at 19–20, 

citing Chloe v. Queen Bee of Beverly Hills, L.L.C., 616 F.3d 158 (2d Cir. 2010).  Even if this 

were true for personal jurisdiction, no court has ever held it sufficient for taxing jurisdiction.  In 
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any event, the government mischaracterizes Chloe.  Far from relying solely on a “single sale” 

through a website, as the government suggests, the Chloe court specifically held that “the 

relevant minimum contacts between Queen Bee and New York include [] more than fifty sales of 

designer handbags into New York and are not limited to the narrow subset of one sale that 

involved a Chloe handbag.”  Id. at 167.   It was these “extensive business contacts with New 

York customers” that created minimum contacts.  Id. at 166–67.   

 Furthermore, the website in Chloe was an “interactive” website that not only offered 

products to New York consumers but permitted New York consumers to purchase such bags 

online and facilitated shipment into New York.  Id. at 166.  By contrast, Mr. Gordon’s website is 

now simply a passive online catalog that lists prices and gives a phone number.  M. Gordon 

Decl. 2011 ¶ 11; see also Red Earth L.L.C. v. United States, 728 F. Supp. 2d at 249 (noting 

distinction for due process purposes between “active” websites and passive websites that are 

“akin to a virtual mail order catalog, available for interested customers . . . if they specifically 

seek out that website by doing an Internet search, but with no ability to consummate the purchase 

over the internet.”).  The government cites no case where personal jurisdiction—much less 

taxing jurisdiction—was asserted over a remote seller merely because purchasers accessed a 

passive website.  Yet that is exactly what the PACT Act purports to authorize with respect to Mr. 

Gordon. 

 Moreover, the law is clear that occasional sales transacted through even an interactive 

website will not create sufficient contacts for personal jurisdiction in the state of delivery.  See 

Be2, 2011 WL 1565490, at *4 (twenty users of internet dating service in Illinois insufficient to 

create minimum contacts); Shamsuddin v. Vitamin Research Prods., 346 F. Supp. 2d 804, 813 

(D. Md. 2004) (two Internet sales to forum residents insufficient because “sales to forum 
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residents must be more than ‘isolated’ occurrences for the assertion of jurisdiction to satisfy the 

requirements of due process”); iAccess Inc. v. WEBcard Tech., Inc., 182 F. Supp. 2d 1183, 1189 

(D. Utah 2002) (one Internet sale insufficient); Butler v. Beer Across Am., 83 F. Supp. 2d 1261, 

1266 (N.D. Ala. 2000) (forum state minor’s single purchase of beer over moderately interactive 

website insufficient).  Asserting taxation jurisdiction based upon a single website sale would also 

be inconsistent with Quill’s careful analysis of the “magnitude” of the remote seller’s solicitation 

and sales into the forum state.  Quill, 504 U.S. at 308.  If a single sale were enough, this analysis 

would have been unnecessary.   

 The government contends that Mr. Gordon is asking the court to “speculate about 

‘hypothetical’ or ‘imaginary’ cases” in which he might not have sufficient contacts in a state.  

Mot. to Dismiss at 14 n.7.  Yet, the government offers no evidence to contradict the record here 

that Mr. Gordon lacks minimum contacts with other states.  Mr. Gordon has no physical presence 

outside of New York, and owns no facilities or equipment outside of New York.  M. Gordon 

Decl. 2011 ¶ 9.  His employees do no work in other states, and his company vehicles do not 

deliver cigarettes to other states.  Id. ¶ 10.  Nor does he use the services or benefits of foreign 

states, including police and fire protection.  Id. ¶12.  And there are several states—and many 

local jurisdictions—into which Mr. Gordon has never made a single sale.  Id. ¶ 13.  As a result, 

in many (if not all) states Mr. Gordon has no minimum contacts that could support taxing 

jurisdiction under Quill’s three-part test.  Merely operating a passive website and selling tobacco 

via mail order does not satisfy Quill’s minimum contacts test.  504 U.S. at 301-02 (reaffirming 
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Bellas Hess rule that mail-order sales alone do not support taxing jurisdiction).9  Nevertheless, 

the PACT Act requires him to prepay state taxes on even a single sale into all jurisdictions. 

C. The PACT Act Unconstitutionally Commandeers States to Implement a 
Federally-Mandated Taxation Scheme 

 The government does not dispute that the Act would unconstitutionally commandeer state 

officials if it required states to alter their internal taxation laws and change their tax-collection 

mechanisms.  Instead, the government argues that (1) Mr. Gordon lacks standing to bring his 

commandeering claim, and (2) the Act does not alter existing state law by requiring delivery 

sellers to pre-pay state excise taxes regardless of whether state law imposes those taxes on the 

seller. Mot. to Dismiss at 27–28. 

The government’s standing argument is now foreclosed.  Relying on a single sentence 

from a 1939 Supreme Court case, the government asserts that a private individual cannot bring a 

Tenth Amendment challenge.  Mot. to Dismiss at 27, citing Tenn. Elec. Power Co. v. Tenn. 

Valley Auth., 306 U.S. 118, 144 (1939)) (“TVA”).  On June 16, 2011, the Supreme Court 

explicitly rejected this argument.  Bond v. United States, 564 U.S. __, No. 09-1227, 2011 WL 

2369334 (June 16, 2011).  In Bond, the Court considered whether an individual could object to 

the constitutionality of a statute on Tenth Amendment grounds.  Id. at *3.   Reasoning that “[a]n 

individual has a direct interest in objecting to laws that upset the constitutional balance between 

the National Government and the States when the enforcement of those laws causes injury that is 

concrete, particular, and redressable,” the Court held that she could bring such a claim.  Id. at *8.   

In so holding, the Court specifically rejected the very language from TVA that remains the 

government’s only support here, holding that it was “neither controlling nor instructive on the 

issue of standing as that term is now defined and applied.”  Id. at *6.    
                                                 
9 A passive website does not involve purposeful targeting of customers in any particular state, 
unlike the “deluge of catalogs” or “phalanx of drummers” referenced by Quill.  504 U.S. at 308. 
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The Bond Court also rejected the government’s argument here that the Tenth Amendment 

claim at issue in Bond is somehow “materially different” from a “sovereignty-based claim,” such 

as a commandeering claim.  Mot. to Dismiss at 28 n. 10.   In Bond, the government argued that 

Bond’s standing was limited to her enumerated powers argument, and that she would not have 

standing had she argued that the statute “interfere[d] with a specific aspect of state sovereignty.”  

Bond, 2011 WL 2369334 at *9.  The Court rejected this characterization, explaining that Bond 

had raised sovereignty-based arguments as well.  Id.  The Court held that Bond nevertheless had 

standing to raise these arguments, reasoning that “[t]here is no basis to support the Government’s 

proposed distinction” and that “[t]he principles of limited national powers and state sovereignty 

are intertwined.”  Id.10    

Bond thus dooms the government’s standing argument.  Mr. Gordon has standing to bring 

this claim because the PACT Act threatens him with certain economic injury:  If his 

commandeering challenge fails, he will be subject to state taxes that he otherwise would not have 

to pay.  This threatened economic injury is a quintessential injury-in-fact.   

 The government’s second argument fares no better.  The government does not dispute 

that, prior to the PACT Act, state laws imposed excise taxes upon the resident buyer in interstate 

transactions, or allowed the remote seller to collect taxes from the buyer and then remit them to 

the state.  See Renewed Appl. at 27–28.  The Act changes that.  It commandeers state officials by 

requiring the delivery seller to pay—and the state to collect—all delivery-state excise taxes in 

advance of the sale, even when state law imposes the tax on the buyer or does not require pre-

payment.  The Act requires delivery sellers to prepay “any cigarette or smokeless tobacco excise 

                                                 
10 Whether the states supported the PACT Act is irrelevant to Mr. Gordon’s commandeering 
claim.  See New York v. United States, 505 U.S. 144, 182 (1992) (“Where Congress exceeds its 
authority relative to the States . . . the departure from the constitutional plan cannot be ratified by 
the ‘consent’ of state officials.”). 
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tax that is imposed by the State in which the cigarettes or smokeless tobacco are to be delivered.”  

15 U.S.C. § 376a(d)(1)(A) (emphasis added).  The government would insert words into the 

statute to require only pre-payment of excise taxes that are “imposed by the state [on the seller].”  

But the statute does not say that.  Rather, it requires sellers to pay “any . . . tax that is imposed.”  

The Act thus purports to shift a state’s taxation burden from the buyer to the seller in an 

interstate tobacco transaction.  

 The Act confirms that it intends to rewrite state law by requiring delivery sellers to pay 

state taxes “as if the delivery sales occurred entirely with the [taxing state].”  15 U.S.C. § 

376a(a)(3) (emphasis added); accord Mot. to Dismiss 27 (noting the Act requires remote sellers 

to comply with state tax laws “just as if they were physically located in the state”).  But interstate 

delivery sales by definition do not “occur entirely within the [taxing state],” and thus states have 

not traditionally imposed their excise taxes on sellers in interstate transactions.  Congress has 

now ordered states to pretend that interstate sales occur entirely within a state such that the 

incidence of the tax now falls on the seller (just as it would in a genuinely intrastate transaction).  

Congress cannot commandeer states to treat remote sellers “as if” they are in-state sellers and 

force states to create a new tax-collection mechanism for those remote sellers.11  

 Regardless of its alleged tax-enhancement goals, Congress may not “commandeer state 

governments into the service of federal regulatory purposes” by requiring states to implement a 

federally-mandated tax-collection regime.12  New York, 505 U.S. at 175; accord Printz v. United 

                                                 
11 The structure of the tax provision conclusively confirms this reading.  Section 376a(a)(3)(A) 
expressly requires each delivery seller to “comply with” the excise tax regime in the delivery 
state.  But § 376a(a)(4) imposes an additional requirement:  the delivery seller must also comply 
with “the tax collection requirements set forth in subsection (d),” referring to the requirement to 
pre-pay all excise taxes regardless of where state law places the taxation burden.   
12 The PACT Act, unlike the Jenkins Act, does not merely facilitate the application of existing 
state law, but purports to expand existing state taxation to a new class of previously untaxed 
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States, 521 U.S. 898, 926–30 (1997).  The PACT Act exceeds Congress’s enumerated powers 

because it commandeers states to implement a federally preferred taxation scheme that is not in 

accord with existing state law.  In so doing, it violates the Tenth Amendment and must be 

invalidated. 

II. ENFORCEMENT OF THE PACT ACT WOULD IRREPARABLY HARM MR. 
GORDON 

 The government does not dispute that, as a direct result of the PACT Act, Mr. Gordon 

has lost 95 percent of his business, fired 16 of his 22 employees, and is currently operating at a 

loss.  M. Gordon Decl. 2011 ¶¶ 4–5.  Mr. Gordon has thus established considerable irreparable 

injury: both the loss of his business and a deprivation of his constitutional rights.  Therefore, that 

factor should weigh strongly in support of injunctive relief.  See Red Earth, 728 F. Supp. 2d at 

244 (addressing challenge to PACT Act and holding that “plaintiffs have easily satisfied their 

burden of showing a threat of irreparable injury if injunctive relief is not granted”).  The 

government’s primary argument is that Mr. Gordon’s supposed delay in filing his Application 

“belie[s] his claim of irreparable injury.”  Mot. to Dismiss at 30.  This argument is not only 

foreclosed by the D.C. Circuit’s clear holding in Gordon I, but also contrary to the uncontested 

record. 

 The government’s “delay” argument completely ignores the D.C. Circuit’s holding that 

Mr. Gordon’s filing was not late.  Gordon, 632 F.3d at 724.  The D.C. Circuit was very clear:  

“At the time of Mr. Gordon’s filing, the statute had yet to go into effect.  A motion seeking to 

enjoin a statute’s enforcement before the statute may legally be enforced is timely—or at least 

not late—by definition.”  Id.  The court went on to explain that, if Mr. Gordon’s filing had been 
                                                                                                                                                             
sellers.  The government’s citation to McGrath is thus inapposite—the Jenkins Act was upheld 
because it merely facilitated the collection of state taxes that were already imposed on buyers.  
See Consumer Mail Order Ass’n v. McGrath, 94 F. Supp. 705 (D.D.C. 1950), aff’d, 340 U.S. 925 
(1951). 
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untimely, “which it was not,” id. at 724, that hypothetical delay might be part of an irreparable 

harm analysis.  Id.  The government’s “delay” argument is thus foreclosed.  

 The government’s remaining arguments are no more successful.  First, the government 

seeks to convert its loss in Red Earth into a win by arguing that Red Earth’s preliminary 

injunction of the Act’s tax requirements precludes any irreparable harm from those provisions.  

Mot. to Dismiss at 30–31.  By the government’s logic, two courts would never be able to enjoin 

the same statute or conduct, because the decision in the first case would always remove the 

irreparable harm in the second.  But see United States v. Roach, 947 F. Supp. 872 (E.D. Pa. 

1996) (granting injunction against abortion protestors despite existence of two prior injunctions).  

This makes no sense, particularly where (as here) the preliminary injunction has been appealed 

and argued and could be lifted by the Second Circuit at any moment.   

 The government further proposes several “alternative” means by which Mr. Gordon 

could supposedly eliminate the crippling harm he is suffering as a result of the PACT Act.  Mot. 

to Dismiss at 31–33.  The government does not support these alternatives with evidence.13  As a 

result, the uncontradicted record shows that Mr. Gordon has been “unable to find a practical 

means of delivering” his products, that his current delivery service takes four weeks to deliver a 

package and will deliver to only select areas of six states, and that this service is significantly 

more expensive than the Postal Service.  M. Gordon Decl. 2011 ¶ 3; see also Jemison Decl. ¶ 14 

(“[W]e explored many delivery alternatives and have found none that can practically replace the 

USPS.”).  It also shows that Mr. Gordon is currently suffering a near-total loss of his business as 

                                                 
13 Likewise, there is no evidentiary support for the government’s suggestion that Mr. Gordon is 
operating his business in violation of the Jenkins Act, and the legality or applicability of that Act 
is not at issue in this case.  For its part, the government has traditionally declined to apply the 
Jenkins Act to reservation Indians.  See Jemison Decl. ¶ 17. The government’s evidence-free 
“guilty until proven innocent” approach to the Jenkins Act cannot negate the undisputed 
evidence that Mr. Gordon will suffer irreparable harm from the enforcement of the PACT Act. 
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a result of the mailing ban.  Id. ¶¶ 3–4.  The idea that Mr. Gordon is simply ignoring existing 

alternatives is belied by the record and contrary to common sense.  It is further contradicted by 

the fact that scores of businesses and thousands of employees are presently being eliminated by 

the PACT Act—something that all concerned would surely avoid if there were any real 

alternative.14   

 Finally, the government ignores the fact that “the loss of constitutional freedoms, for 

even minimal periods of time, unquestionably constitutes irreparable injury.”  Mills v. Dist. of 

Columbia, 571 F.3d 1304, 1312 (D.C. Cir. 2009) (internal citation omitted); accord Davis v. 

Dist. of Columbia, 158 F.3d 1342, 1346 (D.C. Cir. 1998) (“Although a plaintiff seeking equitable 

relief must show a threat of substantial and immediate irreparable injury, a prospective violation 

of a constitutional right constitutes irreparable injury for these purposes.”) (citation omitted); 

11A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2948.1, at 161 

(2d ed. 1995) (“When an alleged deprivation of a constitutional right is involved, most courts 

hold that no further showing of irreparable injury is necessary.”).  Because Mr. Gordon has 

shown a substantial likelihood of success on his constitutional claims, he does not need to show 

further injury to meet the “irreparable harm” factor. 

                                                 
14 The government further asserts that Mr. Gordon could survive the tax provisions by “simply 
partner[ing] with multi-state wholesalers” to “drop-ship” pre-stamped cigarettes directly to 
consumers.”  Mot. to Dismiss at 31 n. 11.  Even if that were so, it would not ameliorate the 
irreparable harm stemming from the mailing ban.  And in any event, the government has 
declined to provide evidence that such multi-state wholesalers exist in New York or that such an 
arrangement would be possible.  There is certainly no evidence thereof in Seneca Nation of 
Indians v. Cuomo, which involved transactions taking place entirely in New York.  __ F.3d __, 
No. 10-4265, 2011 WL 1745008, at *10 (2d Cir. May 9, 2011).   Mr. Gordon cannot prove a 
negative, but he and the Seneca Free Trade Association have explored these options and have 
concluded that these supposed alternatives are not feasible.  Jemison Decl. ¶ 15. 
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III. THE PUBLIC INTEREST SUPPORTS ENJOINING ENFORCEMENT OF THE 
PACT ACT 

 The government has not contested that the public interest factor also weighs in support of 

injunctive relief because an injunction would serve the public’s interest in avoiding enforcement 

of unconstitutional laws.  See O’Donnell Constr. Co. v. Dist. of Columbia, 963 F.2d 420, 429 

(D.C. Cir. 1992); Giovani Carandola, Ltd. v. Bason, 303 F.3d 507, 521 (4th Cir. 2002).  That 

interest is especially important here, where “Congressional expansion of state and local taxing 

schemes—as mandated under the PACT Act—is unprecedented.”  Red Earth, 728 F. Supp. 2d at 

259–60 (holding that “the public interest favors staying enforcement of a sweeping and 

unprecedented congressional mandate”).15 

 Instead of addressing this argument, the government suggests that this Court is bound by 

Congress’s determination of the public interest.  Mot. to Dismiss at 29–30.  If this were true, 

courts would never be able to enjoin an act of Congress.  But see O’Donnell, 963 F.2d at 429 

(enjoining Minority Contracting Act and holding that “issuance of a preliminary injunction 

would serve the public’s interest in maintaining a system of laws free of unconstitutional racial 

classifications”); Moser v. FCC, 811 F. Supp. 541, 546 (D. Or. 1992) (enjoining enforcement of 

anti-telemarketing act, despite claim that Congress was serving strong public interest in 

curtailing telemarketing abuses, because loss of first amendment freedoms and 70 percent of 

business income tilted balance of hardships in plaintiffs’ favor). 

 The government’s cases are not to the contrary.  The first, United States v. Oakland 

Cannabis Buyers’ Cooperative, involved a (non-constitutional) challenge to a district court’s 

injunction under its statutory authority to enjoin violations of the Controlled Substances Act.  

                                                 
15 The government does not appear to contest Mr. Gordon’s showing that enjoining the 
enforcement of the PACT Act would not substantially injure the Defendants or other parties.  
Renewed Appl. at 34–35. 
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532 U.S. 483, 496 (2001).  The Court held that the district court was not permitted to use its 

statutory authority under that act to refuse to enforce the act on the basis that the “public interest” 

weighed against it.  Id. at 498.16  In the second case relied on by the government, Able v. United 

States, the Second Circuit merely held that a party challenging the constitutionality of a 

congressional act must prove a “substantial likelihood of success” rather than a lower standard.  

44 F.3d 128, 131–32 (2d Cir. 1995).  The court did not consider the “public interest” as an 

independent factor, but instead rejected the plaintiffs’ argument that the public interest required a 

lower standard for likelihood of success on the merits.  Id.  Neither of these cases suggests that 

the Court should blindly accept Congress’s assessment of the public interest in weighing a 

constitutional challenge to the Act. 

 Even if the public interest did not weigh against the enforcement of unconstitutional laws, 

the public would still have a strong interest in the plight of the Seneca Nation.  The government 

does not dispute that the PACT Act is destroying the Seneca Nation’s economy and the economy 

of the surrounding areas.  As a result, the public interest favors an injunction because of the 

“severe economic consequence[s] likely to befall [] members of the Western New York 

community” as a result of the PACT ACT.  Red Earth, 728 F. Supp. 2d at 259.  As the Red Earth 

court explained, most remote tobacco retailers are likely to shut down their businesses as a result 

of the PACT Act.  Id.  As a result, the Seneca Nation—already struggling—has been devastated 

by the loss of its primary source of private-sector employment.  See pp. 3–5, supra.  Sixty of just 

over 100 licensed cigarettes retailers have closed their doors since the PACT Act came into 

effect, with the remaining retailers at risk of doing the same.  Porter Decl. ¶¶ 6, 16.  The SFTA 

                                                 
16 To the extent the government implies that Oakland case is relevant because it “vacat[ed] a 
preliminary injunction,”  Mot. to Dismiss at 29, the government is simply wrong. Oakland 
actually reinstated the district court’s injunction by reversing the Ninth Circuit’s decision lifting 
the injunction.  532 U.S. at 499. 
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has predicted that the PACT Act will eventually result in the loss of more than 3,000 jobs on the 

Seneca Territories.  Moll Decl. ¶ 45.   

 Because the Seneca Nation’s government depends significantly on revenue from its 

regulation of tobacco commerce, the PACT Act has also disrupted essential government services.  

See Porter Decl. ¶¶ 15–17.  Over the past twelve months, the Nation has received less than half 

of its usual $14,500,000 in revenue from the sale of tobacco stamps, resulting in significantly 

reduced funding for vital government functions such as healthcare, emergency management and 

education.  Id.  Some programs have been cancelled entirely.  The Nation’s Health Care 

Incentive Program, which incentivizes healthy living choices among the Nation’s members, will 

be discontinued after 2011 due to lack of resources resulting from the PACT Act.  Id. ¶ 17.  The 

Nation has also been forced to delay the construction of a Seneca Academy dedicated to the 

cultural education of its children while it searches for other revenue sources.  Id.  

 In sum, “implementation of the PACT Act, particularly the denial of access to the Postal 

Service, has already crippled the Nation’s highly regulated tobacco economy, which is vital to 

employment and economic activity within the Territories and throughout Western New York.  

The economic damage which has already been suffered will become irreversible if immediate 

injunctive relief is not granted.”  Porter Decl. ¶ 20; see also Jemison Decl. ¶ 16.  The public 

interest favors granting such relief. 

CONCLUSION 

 For the foregoing reasons, the Court should grant a preliminary injunction against the 

enforcement of the PACT Act, and deny the government’s Motion to Dismiss. 
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was filed by ECF with the Clerk of the Court, and that a copy was served on the following 

counsel of record via ECF: 

 

Gerald Kell (DC Bar No. 929125) 
Senior Trial Counsel 
Civil Division, Office of Consumer Litigation 
P.O. Box 386 
Washington, D.C. 20044 
(202) 514-1586 
(202) 514-8742 (fax) 
Email:  gerald.kell@usdoj.gov 
        

       /s/ Sara E. Kropf  
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