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Introduction and Summary of Argument.

Plaintiff KG Urban Enterprises, LLC, is not entitled to a preliminary injunction that would
bar Commonwealth of Massachusetts officials from implementing a new law authorizing casinos,
or even to a more limited injunction barring implementation of the few statutory provisions that
KG claims are unconstitutional on their face. KG challenges provisions of Mass. St. 2011, ¢. 194,
(the “Act”) that address: authority to negotiate a compact with a federally-recognized Indian tribe
to govern casino gambling on any Indian lands that exist or may be acquired in Massachusetts;
the implications of such a compact for the licensing of any other casino in southeastern
Massachusetts; and the composition of a new Gaming Policy Advisory Committee. But KG has
not met its burden of proving that it is entitled to any preliminary injunctive relief.

“A preliminary injunction is an ‘extraordinary and drastic remedy,’ that ‘is never awarded
as of right.” ™ Voice of the Arab World, Inc. v. MDTV Medical News Now, Inc., 645 F.3d 26, 32
(1st Cir. 2011) (citations omitted) (quoting Munaf'v. Geren, 553 U.S. 674, 689-90 (2008))

(vacating preliminary injunction). “Rather, as the Supreme Court recently reaffirmed, ‘[a]
plaintiff seeking a preliminary injunction must establish that he is likely to succeed on the merits,
that he is likely to suffer irreparable harm in the absence of preliminary relief, that the balance of
equities tips in his favor, and that an injunction is in the public interest.’ ” Id. (quoting Winter v.
Natural Resources Defense Council, Inc., 555 U.S. 7, 20 (2008)). KG has not done so.

[. KG’s claims are not ripe. KG claims that if the Governor were to negotiate and the
Legislature were to approve a new Tribal-State compact by July 31, 2012, or if the yet-unnamed
members of the new Massachusetts Gaming Commission were to award a casino license in the
northeastern or western portions of Massachusetts before doing so in the southeastern region, then
§ 91 of the Act would be unconstitutional. But these claims are based on mere speculation about
future events that may never take place. The Court therefore has no jurisdiction to grant
preliminary or permanent relief. Sec page 8, below.

1I. KG would have little chance of prevailing even if all its claims were ripe. Pages 8-18.

IL.A. On their face, the chalienged provisions satisfy the constitutional requirements of

equal protection. The Act is subject to rational basis review, not strict scrutiny. Pages 9-13.
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1t does not contain any race-based classification that treats Native Americans differently than other
people. Instead, the compact-related provisions distinguish between federally-recognized Indian
tribes and the rest of the world (including individual Native Americans as well as any entity
owned or controlled by Native Americans that is not a federally-recognized tribe). This
distinction is political, not racial. Pages 10-11. Furthermore, the Massachusetts Legislature has
merely followed the direction of Congress in the federal Indian Gaming Regulatory Act, 25 U.S.C.
§ 2701 et seq., (“IGRA™) with respect to tribal casinos on Indian lands. Pages 11-13. And those
provisions all have rational bases; indeed, KG makes no claim to the contrary. Pages 13-15.

ILB. Nor is KG likely to succeed on its claim that the Act conflicts with IGRA. The
Supreme Court has held that IGRA cannot be enforced in an action seeking injunctive relief against
State officials; as a result, the Court lacks jurisdiction to consider tHis claim. Page 15. In any case,
nothing in the Act conflicts with IGRA. The Act authorizes a Tribal-State compact, as Congress
expressly provided in IGRA. But if a compact is negotiated, the tribe will not be able te open a
casino unless it receives the federal approvals required by IGRA. KG’s argument to the contrary is
based on a misreading of the Act. Pages 16-17. If the court had jurisdiction and found KG’s
misreading of the Act to be a plausible interpretation, then Pullman abstention would be required
and Massachusetts courts would have to construe the Act in the first instance. Pages 17-18.

HI. KG has also not met its burden of showing that it would suffer irreparable harm in the
absence of preiiminary injunctive relief. The Act does not bar KG from seeking a casino license
on the basis of race. Nor has KG proved that the Act, on its face, renders KG’s investment in a
New Bedford site worthless. Pages 18-19.

IV. The motion should also be denied because the requested injunction would harm the
public interest, identified by Congress and the Massachusetts Legislature, in héving the
Commonwealth move forward with attempting to negotiate a Tribal-State compact and
implementing the other portions of the Act. Pages 19-20.

V. In any case, the statutory provisions chailenged by KG are severable, and thus KG

could not even in theory obtain an injunction barring implementation of the entire Act. Page 20.
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Summary of Factual and Legal Background.
1. KG’s Casino Gamble and the New Massachusetts Gaming Act.

KG made a bet years ago that the Commonwealth might someday authorize one or more
casinos.! Until last month casinos were illegal in Massachusetts.> KG nonetheless bought an
option on a New Bedford site in February 2007 and has invested in plans to develop that site as a
casino, in hope that someday KG might get a license to do so.® KG believed it would get a
significant competitive advantage if it could open the first casino in Massachusetts.*

The Massachusetts Legislature authorized several casinos in a statute that Governor Patrick
signed into law on November 22, 2011.%> (A copy of the Act is attached.®) KG filed suit challenging
the Act a few hours later. It claims that certain provisions of the Act are unconstitutional on their
face and could result in KG missing out on the first-mover advantage it had hoped for.”

The Act establishes a new Massachusetts Gaming Commission and authorizes it to issue
one license to operate a gaming establishment with up to 1,250 slot machines and no table games
(a “category 27 license) and to issue up to three licenses to operate casinos with both slot machines
and table games (“category 1 licenses).® Each category 1 license must be in a different region of
the state.” KG’s site in New Bedford is in Region C, which consists of Bristol, Plymouth,
Nantucket, Dukes, and Barnstable counties.'?

The Commission has “full discretion as to whether to issue a license.”' It need not award
any licenses if it “is not convinced t_hat there is an applicant that has both met the eligibility criteria
and provided convincing evidence that the applicant will provide value” to the Commonwealth

(for the category 2 license) or region (for category 1 licenses).'?

Compl. (doc. no. 1) 7 44-48.

Compl. {doc. no. 1) 9.

Compl. {doc. no. 1) 9] 44-49; Stern Decl. (doc. no. 9-2) 19 8-20.

Cf Compl. (doc. no. 1) § 52; Gallawy Decl. (doc. no. 9-3) § 15-17.

Compl. (doc. no. 1} 7 L, 9.

A searchable electronic version is available at:

http://www.malegislature. gov/Laws/SessionLaws/Acts/201 1/Chapter194 (last visited December 8, 2011).
" Compl. (doc. no. 1) 19 51-80.
8 See Mass. Gen. L. c. 23K, §§ 2, 19, 20 (as added by Mass. St. 2011, c. 194, § 16),
®  Mass. Gen. L. c. 23K, § 19(a).
' Mass. Gen. L. ¢. 23K, § 19(a); Compl. (doc. no. 1) 1 18, 52-53.
" Mass. Gen. L. c. 23K, § 17(g).
12 Mass. Gen. L. c. 23K, §§ 19(2) & 20(a).

L "
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2. The Statutory Provisions Regarding a Possible Tribal-State Compact Were Adopted
In Accord with the Federal Indian Gaming Regulatory Act.,

The Legislature crafted the Act to work in harmony with IGRA, which allows federally-
recognized Indian tribes to open casinos with slot machines and table games (“class IIl gaming®)
on “Indian lands” in any State that permits such gaming. "> Congress passed IGRA in part to
“promot|e] tribal economic development, self-sufficiency, and strong tribal government,” and
provide “a means of generating tribal revenue.”'* 1t did so in recognition that “Indian tribes are
‘distinct, independent political communities, retaining their original natural rights’ in matters of
local governance.”"® “Indian tribes still possess those aspects of sovereignty not withdrawn by
treaty or statute, or by implication as a necessary result of their defaendént status.”'®

IGRA provides that a tribe wishing to conduct class Ill gaming must ask the State to
negotiate a Tribal-State compact governing such activities, and directs the State to negotiate “in
good faith to enter into such a compact.™'’ The compact may address, among other things, “the
allocation of criminal and civil jurisdiction between the State and the Indian tribe” on Indian lands
-where the tribe wishes to conduct class 11l gaming, and the application of State and tribal law to
regulate such gaming activity.'® Once such a compact is negotiated, the tribe may engage in
* class HI gaming if the compact is approved by the Secretary of the Interior and such gaming is
authorized by the tribe in an ordinance or resolution that is approved by the Chairman of the
National Indian Gaming Commission.'® There are two federally-recognized tribes in
Massachusetts and both may want to open a casino in the southeastern part of the state.”

The Legislature was aware that the tribes may be able to open a casino even if the

Commonwealth refused to negotiate a compact.?! In 1996 the Supreme Court held that a suit to

B See25U.S.C. §2710(1).

¥ 250.8.C. §2702(1) & (3).

® See State of Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685, 701 (1st Cir. ), cert. denied,
513 U.S. 919 (1994) (quoting Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 (1978), and Worcester v.
Georég'ia, 31 U.S. (6 Pett.) 515, 559 (1832)} (applying IGRA).

" Id (quoting United States v. Wheeler, 435 U.S. 313, 323 (1978)).

7 25U.8.C. § 2710(3)(A).

B 251U.8.C. § 27103 XCXH) & (ii).

¥ 25 U.8.C. § 2710(@)(1)(A) & (D3XB); Compl. (doc. no. 1) 11 37-38.

2 Compl. (doc. no. 1) 7 20.

' The Legislature is presumed to be aware of federal statutes when it enacts related state statutes.
See, e.g., Mulhern v. MacLeod, 441 Mass. 754, 760, 808 N.E.2d 778, 782 (2004).

1

-4
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enforce the States’ IGRA duty to negotiate a compact in good faith could only be brought against

1% In response, the

States that consent to be sued and may not be brought against any State officia
Secretary of the Interior adopted regulations under which a tribe may seek federal approval of
class III gaming on Indian lands, in a State that permits such gaming, even if the Tribe and State
do not enter into a compact and the State asserts its immunity from suit to enforce IGRA.Z KG
notes that the Mashpee Wampanoag Tribe currently possesses no Indian lands in Massachusetts.?*
“Indian lands” include lands within an Indian reservation or held in trust by the United States for
benefit of a tribe.?* But the Legislature knew that if the tribe could obtziin land and convince the
United States to take it into trust, then the tribe may be able to obtain federal approval to engage in
class IIT gaming even if the Commonwealth refused to negotiate a compact.”® This could leave the
* Commonwealth unable to regulate gaming on any Indian lands. |

To address this possibility, and consistent with IGRA, the Legislature included a provision
in the new Act (section 91} that authorizes the Governor—with help from the Commission if he
_ wants it—to negotiate “a compact with a federally recognized tribe in the commonwealth® that
“has purchased, or entered into an agreement to purchase, a parcel of land” to be used as a casino
and has “scheduled a vote in the host communities for approval” of the casino.”” Any such

compact must be approved by the Legislature.”® If a tribe enters into a compact with the

Commonwealth, then the tribe will be able to open a casino if it also obtains federal approval and

22 See Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996).

B See 25 C.F.R. §§ 291.1 to 291.15. There is a split of authority as to whether these regulations are
valid. Compare Seminole Tribe of Florida v. Florida, 11 F.3d 1016, 1029 (11th Cir. 1994) (holding that
Secretary may promulgate such regulations), aff’d on other grounds, 517 U.S. 44, 76 n.18 (1996) (stating
that Court expressed no opinion on whether Secretary may provide such a remedy), and Sanfee Sioux
Nation v. Norton, 2006 WL 2792734, *6 (D.Neb. 2006) (upholding 25 C.F.R. § 291.1 et seq.), with Texas
v. United States, 497 ¥.3d 491 (5th Cir. 2007) (holding 2-1 that Secretary lacked authority to promulgate
these rules); bur see Texas, 497 F.3d at 513-526 (Dennis, J., dissenting) (concluding that Secretary had
authority under IGRA to promulgate these rules).

* Compl. (doc. no. 1) 720, 22.

¥ 25U.8.C. § 2703(4); Compl. (doc. no. 1) 41.

* A tribe may only engage in gaming on lands acquired by the Secretary in trust for the tribe after
October 17, 1988, if the Secretary “determines that a gaming establishment on newly acquired lands would
be in the best interest of the Indian tribe and its members, and would not be detrimental to the surrounding
community,” and the Governor of the State concurs. 25 U.S.C. §2719(b)(1)(A). The Act reflects a finding
that, in general, gaming establishments in Massachusetts would not harm surrounding communities.

7St 2011, c. 194, § 91(a)-(c).

% 8t.2011, c. 194, § 91(d).
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meets the other requirements of IGRA; no state license would be necessary, as a matter of federal
law.”

Recognizing that any tribal casino opened in accord with IGRA is likely to be in the
southeastern part of Massachusetts, the Legislature provided that if no compact has been approved
by the Legislature by July 31, 2012, then the Commission shall issue a request for applications for
a category 1 license in Region C by October 31, 2012.%° If a compact is negotiated but “the
commission determines that the tribe will not have land taken into trust by the United States
Secretary of the Interior,” the Commission shall then request such applications.>® Thus, the
Legislature recognized that, under IGRA, tribes may only open a class III casino on Indian lands.
3. It Will Be Some Time Before The Commission Can Issue Any Category 1 License.

Even without regard to § 91 of the Act, it is unlikely that the Commission would be in any
position to consider applications for a Class 1 license in Region C before late 2012. The
Commission will consist of five members, four of whom have not been appointed.* The initial
appointments must be made by March 21, 2012.* The Governor, Attorney General, and Treasurer
will each appoint one Commissioner, and a majority of those three constitutional officers will
appoint the other two Commissioners.>* No person may be appointed without undergoing a
backgr.ound check.?® The Attorney General and Treasurer are accepting applications for the two
positions they will fill until January 9, 2012.*° The Governor, Attorney General, and Treasurer
will be hiring a search firm to identify candidates for the two positions that will be filled by
majority vote; that search firm will probably not be retained until late December 2011.*7 Once the
five Commissioners are appointed, they must promulgate regulations to prescribe the form of any

license applications, the information that applicants must provide, and the criteria that the

¥ See 25 U.S.C. § 2710(d).
38t 2011, c. 194, § 91(e).
o
¥ See Mass. Gen. L. ¢. 23K, § 3. The Governor appointed the Chairman on December 13, 2011,
3 See Mass. St. 2011, c. 194, § 88.
* Mass. Gen. L. ¢. 23K, § 3(a).
¥ .
% Salinger Aff. Ex. A (announcements of selection process for these positions).

" Salinger Aff. Ex. B (announcement of selection process for search firm).

-6-
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Commission will use to evaluate applications, among other things.*® Then, by law, the
Commission must first issue a request for applications for the category 2 license (i.e. slot machines
only) before it even begins the process of seeking category 1 applications.®

It will take even longer for the Commission to issue any license. The Commission must
first hire staff for its investigations and enforcement bureau.** By law the Commission cannot
consider any license application until aftet the bureau investigates the suitability of the applicant;
any partner, officer, director, manager, affiliate, or close associate of the applicant; and anyone
with a financial interest in the proposed gaming establishment.¥ The Commission must then
review the application, decide whether to request independent evaluations, conduct a public
hearing, and issue a detailed statement of findings regarding each application.** Only after
completing all that work may the Commission exercise its discretion to issue a gaming license.
4. KG Claims that Three Parts of the Act Are Unconstitutional on their Face.

KG asserts facial constitutional claims against three parts of the Act. First, it challenges
§ 91, which authorizes negotiation of a Tribal-State compact and is described above.* Second,
KG challenges the Legislature’s appropriation of $5 million for any and all costs of beginning to
implement the Act, including but not limited to negotiating a compact with a federally-recognized
tribe to establish a tribal casino in Region C.** Third, it also challenges a provision stating that
one of the fourteenn members of the new Gaming Policy Advisory Committee “shall be a
representative of a federally recognized Indian tribe in the commonwealth.”*

Although KG does not challenge any other parts of the 104-page statute, it seeks a
preliminary injunction barring implementation of any provision of the Act.* In the alternative,

KG asks the Court to enjoin the specific statutory provisions that KG actually challenges.*’

% Mass. Gen. L. ¢. 23K, § 5(a)(1)-(4).

¥ Mass. Gen. L. ¢. 23K, § 8(a).

% Mass. Gen. L. c. 23K, § 6.

' Mass. Gen. L. ¢. 23K, §§ 12 & 14.

2 Mass. Gen. L. ¢. 23K, §§ 12(c), 17, 18.

% Compl. (doc. no. 1) 9 58, 65, 69-71, 75-80.

“ 8t 2011, c. 194, § 2A, item 0411-1004; Compl. (doc. no. 1) § 59.
“ 8t.2011, c. 194, § 68(a); Compl. (doc. no. 1) ] 62.

*  See KG’s Motion for Preliminary Injunction (doc. no. 2) at 1.

4 KG’s Memorandum (doc. no. 9) at 44-45.
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Argument.

L THE CLAIMS REGARDING SECTION 91 OF THE ACT ARE NOT RIPE, AND THUS THE
COURT LACKS JURISDICTION TO CONSIDER THEM OR GRANT INJUNCTIVE RELIEF.

KG’s challenge to § 91 of the Act is not ripe. “[A] ‘claim is not ripe for adjudication if it
rests upon contingent future events that may not occur as anticipated, or indeed may not occur at
all.”” City of Fall River v. Federal Energy Regulatory Comm’n, 507 F.3d 1, 6 (1st Cir.2007)
(quoting Texas v. United States, 523 U.S. 296, 300 (1998)). And KG cannot obtain preliminary
injunctive relief based on an unripe claim. E.g., Doe v. Bush, 323 F.3d 133, reh. denied, 322 F.3d
109 (1st Cir. 2003). Indeed, the Court lacks Articie Il jurisdiction to consider an unripe claim.
E.g., Gilday v. Dubois, 124 F.3d 277, 295 (1st Cir. 1997), cert. denied, 524 U.S. 918 (1998).

KG’s main concern is that if the Commonwealth were to negotiate a Tribal-State compact,
and if the tribe were to obtain federal approval to operate a casino in Region C, then KG may
never have a chance to seek a category 1 license for its New Bedford site.*® But that fear is
entirely conjectural. It is quite possible that no compact will be negotiated by July 31, 2012, or
that the Commission will determine that the United States is unlikely to take land into trust for the
tribe. KG could then apply for a category 1 license in Region C. See St. 2011, ¢. 194, § 91(e).

KG’s secondary concern, that in the absence of any Tribal-State compact the Commission
might accept and act upon applications for category 1 licenses in Regions A and B before getting
around to Region C, is just as speculative.’ As explained above (at pages 6-8) it is quite possible
that the Commission will consider applications for all three regions at the same time, in late 2012.

“Facial challenges™ to the constitutionality of statutes “are disfavored for several reasons,”
including that they “often rest on speculation.” Washington State Grange v. Washingion State
Republican Party, 552 U.S. 442, 450 (2008). KG’s claims in this case are a paradigmatic example.
1L EVEN IF THE CLAIMS WERE RIPE, KG Is UNLIKELY TO SUCCEED ON THE MERITS.

Even assuming that KG was asserting ripe claims, its motion for preliminary injunction
would have to be denied because KG has no likelihood of success on the merits. See, e.g., United

States v. Weikert, 504 F.3d 1, 5 (1st Cir. 2007) (reversing preliminary injunction on this ground).

*® See Compl. ] 51; KG’s Memorandum (doc. no. 9) at 1-3, 11, 16, 39-41.
¥ See Compl. ¥ 52; KG’s Memorandum (doc. no. 9) at 16, 40.

-8-
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A The Equal Protection Claims Have No Chance of Success.

1. The Challenged Provisions Are Subject Only to Rational Basis Review.

KG cannot succeed on its claim that the Act may give a federally-recognized Indian tribe a
“region-wide race-based monopoly” and therefore is subject to strict scrutiny under the equal
_ protection provisions of the United States and Massachusetts constitutions.® The Act’s provisions
concerning a Tribal-State compact do not create a suspect race-based classification, as a matter of law.

The rational basis test would apply here, and the more stringent strict scrutiny test would not, ‘
even if the Act could result in a federally-recognized tribe opening the only casino with both slot
machines and table games in Region C. See Artichoke Joe’s California Grand Casino v. Norton,
353 F.3d 712, 731-736 (9th Cir. 2003), cert. dernied, 543 U.S. 815 (2004); United States v. Garrett,
122 Fed.Appx. 628, 632-633 (4th Cir. 2005); Flynt v. California Gambling Control Comm ’n, 104
Cal.App.4th 1125, 1141, 129 Cal.Rptr.2d 167, 179 (Cal. Ct. App. 1st Dist. 2002), ref. denied (Cal.),
cert. denied, 540 U.S. 948 (2003). KG’s rhetoric of “monopoly” is irrelevant; even if the Act gave
tribes a monopoly, which it does not,”! that would have “no bearing on identifying the appropriate
-standard under which to review the state law.” Artichoke Joe's, 353 F.3d at 736 n.19.

Artichoke Joe’s and Flynt applied rational basis review, and rejected equal protection
challenges, to California laws that gave federally-recognized tribes the exclusive right to open
casinos anywhere in the state, by allowing class III gaming on Indian lands under Tribal-State
compacts negotiated pursuant to the IGRA while continuing to bar such casinos anywhere outside
of Indian lands. Artichoke Joe’s, 353 F.3d at 731-742; Flynt, 104 Cal.App.4th at 1129-1146,

129 Cal.Rptr.2d at 170-183. Garrett did the same with respect to similar North Carolina laws.
Garrett, 122 Fed.Appx. at 630-633.

* See KG’s Memorandum {doc. no. 9) at 18-23; Compl. (doc. no. 1) 1 54-71,

' The unsupported reference by KG to a southeastern Massachusetts “monopoly” cannot be squared
with KG’s assertions that “Massachtiusetts is a single market” for gaming. KG’s Memorandum (doc. no. 9)
at 16; see also Compl. (doc. no. 1) 9 52. I Massachusetts is a single gaming market, or part of a larger
regional gaming market, then a casino in Region C would have no monopoly but instead would compete
with any category 1 casinos the northeastern and western regions of Massachusetts, with any category 2
slot maching establishment in the state, and with existing tribal casinos in southeastern Connecticwt. Cf.,
e.g., United States v. E.I du Pont de Nemours & Co., 351 U.S. 377, 391-404 (1956) (no monopoly where
products compete in same market); Coastal Fuels of Puerio Rico, Inc. v. Caribbean Petroleum Corp.,

79 F.3d 182, 197-198 (1st Cir.), cert. denied, 519 U.S. 527 (1996) (monopoly power must be determined
throughout relevant geographic market, and not in artificially constrained area).

-9-
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More generally, “courts have applied rational basis review to state laws that promote tribal
self-governance, benefit tribal members, or implement or reflect federal laws.” Greene v.
Commissioner of Minnesota Dept. of Human Services, 755 N.W.2d 713, 727 (Minn. 2008) (state
law requiring tribal member to obtain services through tribal program); accord, e.g., Washington
v. Confederated Bands & Tribes of the Yakima Indian Nation, 439 U.S. 463, 500-501 (1979)
(rational basis test applies to state law asserting jurisdiction over Indians and Indian territory in
accord with express congressional authorization); New York Ass’n of Convenience Stores v.
Urbach, 92 N.Y.2d 204, 212-213, 699 N.E.2d 904, 908 (1998) (rational basis test applies to state
decision no longer to collect taxes from cigarette and motor fuel sales on Indian reservations).

The Act is similarly subject only to rational basis review, for two reasons.

a. The Act Does Not Establish Race-Based Classifications, But
Instead Makes Political Distinctions Between Tribes and Others.

A state law that allows Indian tribes to open a casino pursuant to an IGRA-sanctioned
compact, but does not allow other casinos outside of Indian lands, makes a political distinction
between federally-recognized tribes and the rest of the world: it is not a race-based classification
- and thus is not subject to strict scrutiny. Garrett, 122 Fed. Appx. at 632; Flynt, 104 Cal. App.4th
at 1141-1145, 129 Cal.Rptr.2d at 179-182. As the Ninth Circuit explained in discuésing IGRA:

The operative terms of IGRA expressly relate only to tribes, not to individual Indians.
Only tribes, not individual Indians, may enter into compacts with other sovereign
governments. ... Further, through IGRA’s compacting process, and through its reliance
on tribal governments and tribal ordinances to regulate class Il gaming, the statute relates
to tribal status and tribal self-government. The very nature of a Tribal-State compact is
political; it is an agreement between an Indian tribe, as one sovereign, and a state, as
another. The statute contemplates that the tribes must exercise their sovereign will in
deciding whether to participate in class III gaming. See 25 U.S.C. § 2710(d)}(1)(A)
{providing for class III gaming only if authorized by a tribal ordinance or resolution).

Artichoke Joe’s, 353 F.3d at 734 (emphasis added).

The same is true of the Act’s provisions that KG is challenging. Those provisions authorize
the Commonwealth to negotiate a compact with a federally-recognized Indian tribe pursuant to
IGRA, allow the Governor spend monies to cover the costs of such negotiations, address the impact
on category 1 licensing in Region C of any such Tribal-State compact and the possibility that a tribe

may get federal approval to open a casino on current or future Indian lands, and require that one
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member of a new advisory committee be a representative of a federally-recognized tribe. Mass. St.
2011, c. 194, §§ 2A, 68(a), & 91. None of the challenged provisions concerns individual Native
Americans; all relate to rights of tribes under IGRA. They make a political distinction between
federally-recognized tribes and all others (including non-tribal organizations owned or controlled
by Native Americans), not a racial classification between individual Native Americans and others.

“For nearly two centuries now, we have recognized Indian tribes as “distinct, independent
political communities,’ ... qualified to exercise many of the powers and prerogatives of self-
government[.]” Plains Commerce Bankv. Long Family Land and Cattle Co., 554 U.S. 316, 327
- (2008) (quoting Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559 (1832)). “Particularly during the
last forty {[now more than 50] years, Congress has endeavored to afford Indian tribes the latitude to
pursue their social, political, and economic goals as they determine appropriate.” Penobscot Indian
Nation v. Key Bank of Maine, 112 F.3d 538, 554 (1st Cir.), cert. denied, 522 U.S. 913 (1997).

As a result, state and federal laws that apply differently to Indian tribes or in Indian
territory reflect “not a racial classification, but a political one,” and thus are subject only to
rational basis review when applying the Equal Protection Clause. Squaxin Island Tribe v.
Washington, 781 F.2d 715, 722 (Sth Cir. 1986) (upholding state law giving preferential treatment
to tribal liquor enterprises); see also United States v. Antelope, 430 U.S. 641, 646 (1977) (“Federal
regulation of Indian tribes ... is governance of once-sovereign political communities; it is not to be
viewed as legislation of a * “racial” group consisting of “Indians” . . . .” ” (quoting Morton v.
Mancari, 417 U.8. 535, 553 n.24 (1974)). Indeed, even a preference for individual members of
federally-recognized tribes, as distinguished from a preference for tribes themselves, would be
“political rather than racial in nature” because it would “exclude many individuals who are racially
to be classified as ‘Indians.”” Morton v. Mancari, 417 U.S. at 553 n.24.

KG’s reliance on Williams v. Babbirt, 115 F.3d 657, 664-665 (9th Cir. 1997), cert. denied
sub nom. Kawerak Reindeer Herders Ass’nv. Williams, 523 U.S. 1117 (1998), is misplaced.”

The Ninth Circuit itself made clear, in Artichoke Joe s, that Williams does not apply to state laws

that give Indian tribes a monopoly on opening casinos. Williams rejected the Secretary of the

2 See KG’s Memorandum (doc. no. 9) at 22-23.
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Interior’s view that “the Reindeer Act granted a preference to individual native Alaskans, who
belonged to no tribal organization, that allowed them to engage in reindeer herding anywhere in
Alaska, free from competition. So construed, the Act would not relate ‘to Indian Iand, tribal
status, self-government or culture,” ” but instead would constitute a racial classification and be
subject to strict scrutiny. Artichoke Joe’s, 353 F.3d at 734 (quoting Williams, 115 F.3d at 664).
But, just as in Artichoke Joe's, KG's “suggestion that Williams controls the outcome of the present
case ignores the obvious distinctions between an unqualified preference for individual native
Alaskans and the limited preference for tribes reflected in the text of IGRA” and § 91 of the Act.
Artichoke Joe’s, 353 F.3d at 734; accord Garrett, 122 Fed. Appx. at 632.

b. Section 91 Was Enacted In Response to IGRA.

There is a second, independent reason why the challenged provisions of the Act are subject
to rational basis review. Congress has “plenary power over Indian affairs” and may “enact
legislation singling out Indian tribes.” Yakima Indian Nation, 439 U.S. at 501. Any congressional
exercise of that power in a way that treats Indian tribes or their members differently, such as in
IGRA, does not constitute invidious discrimination but instead is subject only to rational basis
review. Morton v. Mancari, 417 U.S. at 551-555; Artichoke Joe's, 353 F.3d at 735-736.

Similarly, if a State chooses to follow the federal lead, and adopts a state law regarding rights of
Indian tribes or their members that was been authorized by Congress, the state law will also satisfy
equal protection so long as it has a rational basis: strict scrutiny will not apply. Yakima Indian
Nation, 439 U.8. at 501-502; Artichoke Joe’s, 353 F.3d at 733-736.

Like the California law at issue in Artichoke Joe s and Flynt, the provisions of the Act
regarding a possible Tribal-State compact were “enacted in response to IGRA,” make
classifications that “echo those made in IGRA,” and were adopted under “the authority that
Congress had granted to the” Commonwealth of Massachusetts “in IGRA.” See Artichoke Joe’s,
353 F.3d at 736. Thus, in accord with Yakima Indian Nation, rational basis review applies. Id.;
see also Greene, 755 N.W.2d at 717-718, 727 (rational basis review applied to state law
establishing tribal benefits program under authority granted by Congress in 1996 welfare reform

act).
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This is consistent with the standard of review for state laws regarding non-citizens, which
KG invokes by emalogy.s3 Much like in the realm of Indian affairs, Congress has plenary
authority to regulate immigration and rights and benefits to be afforded aliens present in this
country, and its exercise of that power is also subject only to rational basis review. E.g., Mathews
v. Diaz, 426 U.S. 67, 79-84 (1976). “[I]f the Federal Government has by uniform rule prescribed
what it believes to be appropriate standards for the treatment of an alien subclass, the States may,
of course, follow the federal direction.” Plyler v. Doe, 457 U.S. 202, 219 n.19 (1982). Thus the
rational basis standard applies to state laws that adopt or follow federal classification of aliens,
even where no federal law required the State to do so. E.g., League of United Latin American
Citizens v. Bredesen, 500 F.3d 523, 533 (6th Cir. 2007) (rational basis test applies to Tennessee
law that allows only citizens and lawful permanent residents to obtain driver’s license, and limits
temporary resident aliens to a temporary certificate for driving that is not valid for identification);
LeClercv. Webb, 419 F.3d 405, 415-20 (5th Cir. 2005), rek’g en banc denied, 444 F.3d 428
(2006), cert. denied, 551 U.S. 1158 (2007) (same for Louisiana law that only allows citizens and
“lawful resident aliens to seek admission to state Bar, and bars nonimmigrant aliens from doing so);
‘Soskin v. Reinertson, 353 F.3d 1242, 1255-1257 (10th Cir. 2004) (same for Colorado law
incorporating federal welfare reform act eligibility rules into state Medicaid program); Sudomir v.
McMahon, 767 F.2d 1456, 1466 (9th Cir. 1985) (same for California law incorporating federal

eligibility rules into state aid to families with dependent children program).”*

2. The Challenged Provisions Have Rational Bases and Thus Satisfy the
Requirements of Equal Protection.

The challenged provisions of the Act easily meet the rational basis test. Indeed, KG makes -

no claim to the contra,ry.55 It was rational for the Legislature to authorize the Governor to
negotiate a Tribal-State compact in accord with IGRA, and to spend funds to cover related costs.

“FGRA’s drafters conceived of the Tribal-State compact as ‘the best mechanism to assure that the

% See KG’s Memorandum (doc. no. 9) at 22 n.13.

3 Graham v. Richardson, 403 U.S. 365 (1971), is not to the contrary, as it involved a state law that
was not authorized by Congress and did not follow any federal classification of aliens. See Graham, 403
U.S. at 380-383 & n.14; Soskin, 353 F.3d at 1254-1255 (distinguishing Graham on this basis). '

% Cf Comp. (doc. no. 1) { 54-71; KG’s Memorandum (doc. no. 9) at 25-37; .
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interests of both [federally-recognized tribes and States] are met with respect to the regulation of
complex gaming enterprises’ ” on Indian lands. Artichoke Joe’s, 353 F.3d at 726 (quoting S.Rep.
No. 100-446, at 13 (1988), reprinted in 1988 U.S.C.C.A.N. 3071, 3083). Sucha compact will also
turther the important goals of promoting tribal economic development and self~sufficiency, and of
determining how gaming and related activities on Indian lands will be regulated; thus negotiating
a compact has a rational basis. See 25 U.S.C. § 2702; Garrett, 122 Fed. Appx. at 633; Artichoke
Joe’s, 353 F.3d at 731, 736, |

It was also rational for the Legislature to reduce the chance that the southeastern part of
* Massachusetts could end up hosting two casinos with slot machines and table games, one run by
an Indian tribe and authorized under IGRA and the other run outside of Indian lands and licensed
under Massachusetts law. The Legislature could rationally conclude that it was in the public
interest to promote economic development opportunities by allowing up to one such casino in
. each of the three regions defined in the Act, but not to have more than one such gaming
establishment iﬁ any region. A statute that regulates gaming venues in order to promote economic
development has a rational basis. See Fitzgerald v. Racing Ass’n of Central Iowa, 539 U S, 103,
109-110 (2003) (differential tax rate favoring intrastate racetrack over intrastate riverboat
gambling had rational basis and thus satisfied equal protection). The parts of § 91 providing that
the new Commission shall solicit category 1 applications for Region C if no Tribal-State compact
is negotiated by July 31, 2012, or if the Commission determines that the tribe will not have land
taken into trust by the United States, rationally further this objectiv-e.

The possibility that the Act may apply differently in Region C counties than the rest of the
state does not violate the requirements of equal protection. See McGowan v. State of Maryland,
366 U.S. 420, 427 (1961) (state law that applied differently in one county does not violate equal
protection clause; “territorial uniformity is not a constitutional prerequiéite”) ; Walsh v.
Commonwealth of Massachusetts, 618 F.2d 156, 158 (1st Cir. 1980) (same). Indeed, it would not
have violated equal protection if the Legislature had taken a different approach and permanently
barred casino gambling in Region C except on Indian lands. See Artichoke Joe’s, 353 F.3d at 740.

Geographic distinctions regarding permissible activities are the essence of zoning and other land-
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use regulations; such an exercise of States’ police powers creates no equal protection problem.
E.g., Village of Euclid, Ohio v. Ambler Realty Co., 272 1.S. 365, 384-397 (1926); Grace United
Methodist Church v. City of Cheyenne, 451 F.3d 643, 659 (10th Cir. 2006).

Finally, it was rational for the Legislature to require that one of the fourteen members of
the new Gaming Policy Advisory Committee—the recommendations of which “shall be advisory
and shall not be binding on the commission>*—be a representative of a federally recognized
Indian tribe. Under IGRA, the tribes have a particular interest in and perspective on gaming. It

was reasonable to conclude that this purely advisory body would benefit from that perspective.

B. The IGRA Preemption Claim Has No Chance of Success.
1. KG’s Preemption Claim Fails for Lack of Subject Matter Jurisdiction.
Nor can KG succeed on its claim that the provisions of the Act concerning a potential
Tribal-State compact are preempted by IGRA. The Court has no jurisdiction to consider this
claim. IGRA is not enforceable in an action seeking declaratory or injunctive relief against state
officials, because that would be contrary to Congress’s intent. Seminole Tribe of Florida v.
Florida, 517 U.S. 44, 73-76 (1996). KG may not circumvent Seminole Tribe by invoking the
Supremacy Clause and trying to'bring suit under 42 U.S.C. § 1983.>" Because the Supremacy
Clanse is “not a source of any federal rights,” a claim of federal preemption may not be asserted
under § 1983 unless the substantive federal statute creates a private right of action. Golden State
Transit Corp. v. City of Los Angeles, 493 U.S. 103, 107 (1989). But Congress had no power to
waive States’ immunity from suit in IGRA. Seminole Tribe, 517 U.S. at 55-73. And IGRA does
| not create any other private right of action to sue for an alleged failure by a State to comply with
its provisions. See, e.g., Hartman v. Kickapoo Tribe Gaming Comm’n, 319 F.3d 1230, 1233
(10th Cir. 2003). Nor does the Court have jurisdiction under 28 U.S.C. §§ 2201-2202.3 The
declaratory judgment act authorized a new remedy, but is not an independent basis of jurisdiction

and does not create any right of action. E.g., Schilling v. Rogers, 363 U.S. 666, 677 (1960).

6 8t.2011, c. 194, § 68(a).
. ?7 Compl. (doc. no. 1) § 7, 73.
*  Compl. (doc. no. 1) 7.
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2. The Act, Properly Construed, Does Not Conflict With IGRA.

KG’s preemption claim is based on a misreading of § 91 of the Act, and thus would fail
even if the Court had jurisdiction to consider it. Section 91 does not “authorize{e] Indian tribes to
engage in class III gaming without first obtaining the necessary federal approvals;” nor does it
permit iribes to engage in gaming without satisfying the other requirements established by
Congress in IGRA.” To the contrary, § 91 merely implements the IGRA provision in which
Congress expressly authorizes, and indeed directs, the Commonwealth to negotiate with an Indian
tribe a compact to govern the conduct of gaming activities. See 25 U.S.C. §2710(d)(3). If the
Commonwealth and a federally-recognized tribe were able to negotiate such a compact, the tribe
could not open a casino unless and until the Secretary of the Interior approved the compact and the
tribe obtained all other federal approvals mandated by IGRA. See 25 U.S.C. § 2710(d). At that
point the tribe would not need any state license before opening a casino, as KG appears to
concede.”® Nothing in the Act contemplates issuance of a state license to any tribe or purports to
authorize a tribe to engage in gaming without complying with IGRA.

Because there is nothing in § 91 or in IGRA that precludes simultaneous compliance with
both, and because § 91 will advance the congressional objective and directive that tribes and States
negotiate compacts to govern gaming on Indian lands, the Act does not conflict with federal law.
See, e.g., Wisconsin Public Intervenor v. Mortier, 501 U.S. 597, 605-606, 614-616 (1991); Grant’s
Dairy-Maine, LLC'v. Commissioner of Maine Dept. of Agric., 232 F.3d 8, 15-18 (1st Cir. 2000).
“Preemption is strong medicine, not casually to be dispensed.” Grant’s Dairy, 232 F.3d at 18.

KG is unlikely to succeed in demonstrating “the kind of clear conflict that would warrant” a
finding of federal preemption. Id.

Nor is there any merit to KG’s claim that § 91 is preempted to the extent it would permit
the Commonwealth to negotiate a compact that would obligate a tribe to make revenue-sharing
payments from its gaming receipts to the Commonwealth.®! In fact, IGRA expressly authorizes

tribes to use gaming revenue “to help fund operations of local government agencies.” 25 U.S.C.

% KG’s Memorandum (doc. no. 9) at 36.
% See KG’s Memorandum at 35 (“[t]here is no such thing as a state-jssued Indian gammg license™).
¥ KG’s Memorandum (doc. no. 9) at 34.
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§ 2710(b)(2)(B)(v). It also authorizes Tribal-State compacts to provide for State assessments “in
such amounts as are necessary to defray the costs of regulating” gaming activity and to address
“any other subjects that are directly related to the operation of gaming activities.” Jd.

§ 2710(d)(3)(C)(iii), (viii). Thus, IGRA allows tribes to negotiate compacts requiring, for
example, that they make payments to the host State for “support of state and local government

Y

agencies impacted by tribal gaming,” “programs designed to address gambling addiction,” and

“regulatory costs incurred ... in connection with the implementation and administration of the

compact.” In re Indian Gaming Related Cases, 331 F.3d 1094, 1113-1114 (9th Cir. 2003).

- Connecticut, New Mexico, and New York all negotiated tribal compacts that provide for casino
revenue sharing payments to the States’ general funds; the Secretary of the Interior did not
disapprove those compacts. Id. at 1114 n.17; but see Rincon Band of Luiseno Mission Indians of
Rincon Reservation v. Schwarzenegger, 602 F.3d 1019, 1034 (9th Cir. 2010), cert. denied, 131
S.Ct. 3055 (2011) (holding that general fund revenue sharing is barred by IGRA). If the

_‘Commor'lwealth and a tribe were to negotiate a compact that imposed conditions in violation of
IGRA, the Secretary would disapprove the compact. See 25 U.S.C. § 2710(d)(8)(B).

KG cannot demonstrate any likelihood of success on its facial challenge to the Act by
arguing that § 91 might, someday, be applied in a manner preempted by federal law. “In
determining whether a law is facially invalid, we must be careful not to go beyond the statute's

~ facial requirements and speculate about ‘hypothetical’ or ‘imaginary’ cases.” Washington State

Grange, 552 U.S. at 449-450. KG’s claim that the Act is unconstitutional on its face “must fail”

because, as shown above, the Act “has a plainly legitimate sweep.” See United States v. Booker,

644 F.3d 12, 22 (1st Cir. 2011) (quoting Washington State Grange, 552 U.S. at 449).

3. Puliman Abstention Would Be Required If the Court Has Any Doubt
About Whether KG’s Interpretation of the Act Is Incorrect.

If the Court had jurisdiction and thought that KG’s construction of the Act is plausible,
rather than an obvious misreading of § 91, then Pullman abstention would be required and the
Court would have to stay consideration of the preemption claim until KG pressed a ripe claim to a

final decision in state court as to whether the Act allows a tribe to open a casino without
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complying with IGRA. ® Pullman abstention would be required because Mass. St. 2011, ¢c. 194,
has never been interpreted by a state court and, as shown above, is “fairly subject to an
interpretation which will avoid ... the federal constitutional question.” Barr v. Galvin, 626 F.3d
99, 108 (1st Cir. 2010) (quoting Zwickler v. Koota, 389 U.S. 241 (1967)) (vacating decision on the
‘merits because Pullman abstention was required). The lack of any pending state court proceeding
does not affect the availability and necessity of Pullman abstention. Barr, 626 F.3d at 108 n.3.

For this reason as well KG cannot demonstrate that it has any likelihood of succeeding on
its preemption claim. See Rivera-Feliciano v. Acevedo-Vila, 438 F.3d 50, 63 (Ist Cir. 2006).
Unlike in Rivera-Feliciano, “considerations of equity and fairness” weigh against granting
preliminary injunctive relief during a Pullman stay, as shown below. Cf. id. at 64,

III. KG HAs NOT PROVED IT WILL SUFFER IRREPARABLE HARM.

“The burden of demonstrating that a denial of interim relief is likely to cause irreparable
harm rests squarely upon the movant.” Charleshank Equity Fund Il v. Blinds To Go, Inc., 370
F.3d 151, 162 (1st Cir. 2004). KG has not met that burden. The motion for preliminary injunction
must be denied for that reason alone. See, e.g., Foxboro Co. v. Arabian American Oil Co., 805
F.2d 34, 36-38 (1st Cir. 1986} (vacating preliminary injunction on this ground).

A preliminary injunction “should issue only where the intervention of a court of equity is
essential in order effectually to protect property rights against injuries otherwise irremediable.”
Voice of the Arab World, 645 F.3d at 32 (quoting Weinberger v. Romero—Barcelo, 456 U.S. 305,
312 (1982)). The mere “possibility of irreparable harm” is not enough. Winter, 555 U.S, at 22.

KG cannot meet its burden by asserting that it might be denied the opportunity to seek a
category 1 license on the basis of race.” As shown above, the Act does'not contain any race-
based limitations. KG cannot meet its burden of showing irreparable harm merely “by aileging a
deprivation of constitutional right.” Public Service Co. of New Hampshire v. Town of West

Newbury, 835 F.2d 380, 382 (1st Cir. 1987).

2 Pullman abstention takes its name from Railroad Comm’'n of Texas v. Pullman Co., 312 U.8. 496,
499502 (1941).
#  See KG's Memorandum (doc. no. 9) at 37-38.
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KG fares no better in complaining that it has invested substantial sums in its New Bedford
site and that this investment will have been for naught if it turns out that the Commonwealth
negotiates a Tribal-State compact or if the award of a category 1 license for Region C oceurs long
after such an award in Regions A and B.** Whether either of those scenarios will actually come to
pass is a matter of pure speculation, as shown at pages 6-7 above. “A finding of irreparable harm
must be grounded on something more than conjecture, surmise, or a party’s unsubstantiated fears

~of what the future may have in store.” Charlesbank Equity Fund IT, 370 F.3d at 162,
Furthermore, even if at some point KG could no longer seek or obtain a category 1 license, its
investment to date would not “be rendered worthless.” KG would remain free to apply for a
category 2 license (i.e. slot machines only) or to develop its New Bedford site into something
other than a gaming destination, and thus it would not be “inevitab[le]” that KG could never
recoup its investment. Cf. Gilbert v. City of Cambridge, 932 F.2d 51, 63 n.15 (1st Cir.), cert.
- denied, 502 U.S. 866 (1991) (failure of relatively “grandiose” development plan does not establish
futility of “less ambitious plans” (quoting MacDonald, Sommer & Frates v. Yolo County, 477 U:S.
340, 347, 351-53 & n.9 (1986), a regulatory takings case)).

Nor can KG meet its burden of proving irreparable injury by complaining that it “must
make option payments and other continuing investments™ if it wants to keep alive its bet on the
New Bedford site.’® If the Act makes continued investment in New Bedford “look less attractive”
to K@, it “could easily pull out;” because any continuing costs are “easily avoidable,” a decision to
incur them would be “self-inflicted” and thus could not satisfy the “irreparable injury” criterion as
a matter of law. San Francisco Real Estate v. Real Estate Invest. Trust of America, 692 F.2d 814,
818 (1st Cir.1982) (vacating order that was in substance a preliminary injunction).

IV.  ISSUING AN INJUNCTION WOULD HARM THE PUBLIC INTEREST.

The Court must “pay particular regard [to] the public consequences in employing the

extraordinary remedy of injunction.” Winter, 555 U.S. at 24 (quoting Romero— Barceld, 456 U.S.

at 312). Where, as here, granting the requested preliminary injunction would have an adverse

# See KG’s Memorandum (doc. no. 9) at 38-40.
¥ See KG’s Memorandum (doc. no. 9) at 40.
% KG’s Memorandum (doc. no. 9) at 38-39.
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impact on the public interest that outweighs any harm to the plaintiff from denying relief, that
“alone requires denial of the requested injunctive relief.” Winter, 555 U.S. at 23.

Barring the Commonwealth from attempting to negotiate a Tribal-State compact would not
be in the public interest, as Congress and the Massachusetts have both made clear. Congress
directed States to negotiate such compacts. 25 U.S.C. § 2710(d)(3)(A). Congress wants States to
enter into such compacts and facilitate tribal casinos on Indian lands— in states, like the
Commonwealth, that have decided to permit gambling—in order to “promot[e] tribal economic
development, self-sufficiency, and strong tribal government.” Id. § 2702(1). Similarly, the
Massachusetts Legislature found that “the deferred operation of [the Act] would tend to defeat its
purpose, which is forthwith to provide for economic investments and job creation in the
commonwealth[.]” Act Preamble (see addendum).

In weighing a motion for preliminary injunction, the Court must defer to the congressional
and legislative determinations of what is in the public interest. See Strahan v. Coxe, 127 F.3d 155,
171 (1st Cir. 1997), cert. denied, 525 U.S. 830 and 525 U.S. 978 (1998).

V. THE CHALLENGED PROVISIONS OF THE ACT ARE SEVERABLE.

Although KG claims that several provisions of the Act are unconstitutional, it seeks a
preliminary injunction barring implementation of the entire, comprehensive statute. But under
Massachusetts law, “[t]he provisions of any statute shall be deemed severable, and if any part of
any statute shall be adjudged unconstitutional or invalid, such judgment shall not affect other valid
parts thereof.” Mass. Gen. L. ¢. 4, § 6, clause Eleventh. Thus KG would not be entitled to an
injunction against the entire Act even if it had proved that certain provisions were unconstitutional
and had met the other prerequisites for preliminary relief, which it has not. See Planrned
Parenthood League of Massachusetts v. Bellotti, 641 F.2d 1006, 1023 (1st Cir. 1981).

Conclusion.

KG’s claims are not ripe. Even if they were, KG has little or no chance of succeeding on
the merits. KG also failed to establish that it would suffer irreparable harm if its motion were
denied. And enjoining the Act, or even the provisions that KG actually challenges, would harm

the public interest. The Court should therefore deny the motion for preliminary injunction.
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| 3 3807

Chapter ] - {:’/_2,

THE COMMONWEALTH OF MAESSACHUSEHBETIS
In the Year Two Thousand and Eleven
A ACT ESTABLISHING EXPANDED GAMING IN THE COMMONWEALTH.

Whereas, the deferred operation of this act would ‘tend to defedt its
purpose, which is forthwith fo provide for econtmic investments and job
:c'reatiorl in ‘the tommonwealth, therefore, it 1is hereby declared to be an
'emergency law, necessary for the ‘lomediate preésefvation of the public _'

conveniesee.

‘Be it enacsad by the Senate and House of Repregentatives in Géneral Court ;
assembled, and by thée duthority of the Same, as follows:

SECTION 1. T¢ wprovide for certein unanticipated obligations of the
commqnw_eal{:h, to provide for s@n alteraticn of ‘purpede for currvent
appropriations, and to meet cartain. requirements of law, the gums set forth in
section 2A are hereby appiopriated from the _’Geuer;n_xl rund, unless specifically :
designated otherwise, for Lhe several purposes and subject to the conditions
specified in this section, and subject ta laws re‘guiating: the disbursement of
pubiic funds for the fiscal year ending June 30, 2012; providsd, however, that
| _notwithstandiﬁg- any general or special law to €he coatrary;, appropriations
made. herein shall aot revert and shall be available for expenditure until June'f
30, 2013. The sums shall be in addition to apy amouwrits previously apprbpria‘t_e_@.g.
and made available fon the purpodes of thesde items.

SECTION 2A.

OFFYCR QF THE GOVERWOR
06411-1004 To .provide  for ‘certain costs associated with the
implementation of expanded gaming including, oAt not
limited to, cogts related to legal, finaneial and sther
professional services reguired for the megetiation and
execution of 2 compact with a federally recognized
Indign Eribé in the commohwealth Lo establish a tribal
casiac in region B b e e e e a e ie e d e el . $5, 000, 000
0816-1204  For the impleméntation and operatiom of the division of .
‘gaminhg enforcemerit within the. de.igartment of the attorney
general, eatablished in section 11M &f chaptér 12 of the
Gerieral Laws, for the investigation and prosecution of
oriminal actiwvity relating to legalized gaming in the
commenweal bh pursuant to chapter 23X of the ‘General Laws -$Gn_n,:gna'

SECTION 3. Sedtich 7 of chapter ¢ of the General Lawg, as appearing in

the 2010 Official Zdition, is hereby amended by striking out clause Tenth andr

inse;jting in place thereof the following ¢lause:- }
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Tenth, “Illegal gaming,” a banking or percenitage game played with cavds,

dice, tiles ox duminces, or an electronic, slecktrical or mechanical devies or

machine for monsy, property, checks, credit ox any representative of walua,

but excluding: (i) a lottery game conducted by the stata _i‘otte_r_yi comission,

under sections 24, 24A and 27 of chapter 10; {ii) a game canducted under |

| chapter 23K; {1i3}) pari-mukuel wagering -on horse races undel chaptersg 128a and

128¢° and greyhound races undeér -said ‘cHapter 1280; {ivl a game of bings .
conducted udder chapter 291: amd (W) charitable gaming conductsd undsr gaid

chapter 271.

SECTION 4, Section 48 of chapter 6 of the ‘General Laws is hereby .

repealed.
SECTION 5. ‘Séction 35 of ¢hapter 10 of the General Laws, as appearing in -
the 2010 Official Bditiom, is amended by ingerting after the word “Lotteryn,

in lines 2 ang 16, each time it -appears, the following wordd:- and Gaming.

SECTION 6. déckion 39 of said chapter 10, as =o appearing, is hereby |
amended by imserting aftey the word “'Lott'ery", in lines 13 and 19, ‘each time
it appears, the following words:- ang Gaming. '

EECTION 7. Sections 64 and. 65 of a5id chapter 10 are ‘hersby repealed.

SECTION 8, Said chapter 10 is herehby further amended by inserting after

gection 72. the foliaowing section:- i

Section 72A. The comuissicmer of the aleohelic beverages centrgl

gomiission shall establish .a gaming Tiguex enforcement it whoge

responsibilities shall include enforcing, regulating and cont¥olling +the
distxibution of alcoholic heversgss in a gaming ezvablishment . ‘

The gaming liguor enforcement uwnit shall werk in eenjuncticn and
cooperation wikh the investigations and enforcement bureau witlin the

Massachusetts ganing commission established in thapter 23K. The ¢ommissiorier

shall assign investigator_s ‘and émployess of thé unit to the bureau, who shall
Teport. to the director of the bureau and to Lhe commissioner; provided, |
hovwewver, that the Maasachusetts gaming comiss_ion shall designate the number |
of investigators and employees necéssary to staff the wnit:; and provid.ed

further; that the code of ethite egtabiished pursuant. to gubgection {m) of |

. segtion 3 of chapter 23K shall apply to all invéstigators and employees of the

unit. Ho investigator or employee of the unit, other than in the performanca

of official duties, shall ‘place a wager in a gaming establishment licensed |
| under chapter 23K, The commiissioner shall establisk a pragram to rotate
investigators in and oubt of the unit. The .alcoholic beverages contrgl
commission shall be réimbursed by the Massachusétts gaming conmidgsion for -the

cbsts of operaking the unit; provided, however, that ths Masgsaghusetts gaming i

comois#ion shall have final approval over the budget of the iunit.

SECTION 9. Chapter 12 of the General Laws is hereby anended by inserting |

i
]
1
'

after sedtion. 1iL the following section:-
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unless the context cleéarly reduires atherwige, have the following meanings:

‘attorney general as -bthe director of gaming eaforcement. The director may

§ appoint and remowe, swbjett to the approval of the a-‘(:tor-uey gensral, such |

' third degree of consanguinity or any other pergon with whom such employee has

" a significant relatienship as defiped in the code of ethics.

B 3m07

Section 1iM. (a) ZHa used in. ‘this section the following words shall,

“Commission”, the Massacinisetts gaming commission established in c’hapter .
23K. .

“Division*, the divieion of gaming enforvemeért established in subgection
i (bl .
*Gaming establishment”, ag defined in section 1 of chaptier 23K
{b} There shall be 'i‘n-_ the department of thé aktoiriey general a division

of gaming enforcement. The atteorney general shall -designate ‘ai -assistant

expert, clerical or cther agsistants as the werk of the, division may require.

(e} The division shall enfarce: criminal viplaticrg .of chapter 23K whiéh
shall dnciude, but mot he Iimited to: (1} investigating and prosecuting
allegationa of criminal activity related to of impgacting the opératien of
gaming establishménts or games; (2) réceiving aid talking apprepriate agkion o
referrals £or criminal prosecution ELrom the commission oF ahy other law
enforcement bedy; (3] providing asgistance, Upon Yequest, to the commission in
the consideration and promilgation. of rules ang regulations; (4) ensuring that
there shall be ne duplication of duties and rsgpongiBilities between the
division and the commiision; and (5] recommending. persong to be placed on a
114t of excluded persons to be maintained by the commission.

No empleyee of the division and no person engaged by the divigion in the
gourse. of an investigation, ethsr than in the perforvance of their official
dutiesd, shall place a wager in & gawing establishment licdensed under chapter
23K during the peried of their employmMeft ex assighoment wikll, the division.
The attorney genewal shall esteblish a code of ethies -for all aivision
eniployeds which shall be more réstrictive than chapters 268 and 268E. A ¢opy
of the code of ethics shall be filed with the dtaté ethics .commissien. The
¢ode shall inelude provisions reasonaply necessary to carry ocut this section
ineluding, but not Limited teo: (i) prohibiting the receipt of .gifts by &
divigion employee from a gaming lidensge, applicant, wlose associate, '
affiliate onr other person or entity mibjedt to the Jurisdiction of the
commission established in chapter 23K; and {ii) prohibiting thé partici'pa'ti'on_
by a division employee in a particular matter as defined in section 1 of zaid!

chapter 2683 that affects the fipancial Interest of 2 xelative within. the

Officers and -emp}l-oyees of the gaming enforcement unit din the depariment ..:
of state ‘gol-ice who are assgigoned to the division shall record theif time and
submit their tobtal hours to the director of gaming enforcément. The division
shall submit a regquest for J:ei'rnbursemen:, te the cgm_mission and. the c:_ommissi_on -

shall reimburse the department of state police.
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The division ghall submit duarterly Teghests to the commizsion for
expenses associztad with the operation of thé division and the commission
shall reimbursa the division for such expenses; provided, however, that the }

commizsion shall not approve such ‘a request 1f the reguest would exceed an

i annual reimbursement of’ §3,000,000.

SECTION 10. Chapter 12B of the Gensral Laws is hereby repealed,

SECTION 11. Sectlon 8 of chapter 13 of the Generdl Laws, as appeaying in -

| the zoIz Official Bdition, is hereby amended by striking cut, in 1lings 17 and |-

1%, the words ¥, as well 4¢ the state racing commission establizhed by section:

i1 as of chapter 6,".

SECTION 12. Section 9B of said chapter 13, as so dppearing, is hereby .
amended by stiilking out, im lines 47 and 48, the words %, ag well as the state
rdoing commission establishied by section 48 of chapbter €.

SECTION 13: Said section %8 of gajid chapter 13, as so appe‘aring, A5
hereby further amendsd by striking out, in lines G0 and 51, the words ‘or
re.g.u.lated by the state racing commission, as established by section 48 of
chaptexr &%, )

SECTION 14. Section 3B of chapter 220 of the General Laws, as 8o
appearing, is hereby amended by Inserting after thé word “imvalving”, in lines !
35 and 37, the following word:~ illegal.

SECTION 15. Said chapter 22¢ is hereby further amendéd by adding the
following sedtion:-

Section 70.. The colonel of state '_poli_ce shall establish & damiug
enforcerient unit the responsibilities of which ghall include; but not be .
limited to, the investigation 6f criminal wviolations of chapbter 23K .or .any
other general or =pecial law pertaining to gaming. '

'I‘he gaming enforcement unit shall work in &conjunction aud :‘:dqperatioﬁ_
with the investigetions and enforcement bureaw within the Massachusetts: gaming
commiggion te enforce chapter 23K and wj._th- the division of ganing eliforgement !
within the dspartment of the attorney deperal Lo investigate gfimingl activiby t
related to gaming. Officers snd employees of the unit shill be assigned to:
the investigations and enforcemsnt bureai and shall report to the deputy;
director of investigations and enforcement and to the celonel of state police. 7_

The colomel shall also assign officers of the umit to the division of gaming |

enforcement, who shall repor¥t to the chief of gawing enforcement and to the

colonel of state gol-ic&-. No. cfficer of the unit, ethker than in theée.
pexformance of official duties, shdll place a wager in a gaming estsblishment |
licensed under chapter 23K; provided, howevexr, that the code of et_hir.'s':
established pursuant te subsection (m) of section 3 of chapter 23K ghall apply
to all officers and efiployees of the unmit. The c¢olonél shall establish a.
program t6 rotate officers in and out of thé unit.

SECTION 16. The General Laws are hereby further amended By ingerting |

after chapter 237 the following chaptexr:-
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CHAPTER 23K.
THE -MASSACHUSETTS GAMING COMMISSION
Section L. The Gensral Court finds and declarss that:
14} ensuring publié confidende in the integrity.of-the gaming licensing
_:protess and in the strict oversight of all gaming establishment=s through a-
 rigorous regulatory scheme is the paramount pelicy chjective of this chaéter;

(2) establishing the E£inancial .stability and integrity éf gaming
licepsees, ax well as the integrity of their sources of financing, is an:
integral &nd essential element .of the regulation and econtrol .of gaming underf
thisg chapter;

(3) gaming licensses shall be held to the highest gtandaxds bE licensing
and shall have a continuidg doty to maintain their integrity and financial |
stability;

{4) enhancing and supporting the performance of the .state lotfery and
centinuing the commonweaith’e dediecation fo local .aid is imperative to the:
policy objectives of this chapter; .

(5} Ethe commenweanltb wmust provide for mew employment opportunities.in
all sectors of the stonomy, particularly opportuniwies fo¥ the uriemployed, afid
shall preserve jobs in. existing indugiries in the commohwealth; this chaptel |
sets Fforth & robust licensing precess whereby ‘an apglicant for a -gawing
viceuse shall submit a compiehensive plan for operating. a gaming‘establishment__
which includes -how the applicéant will fostez and encourage ndw gonatruction
through cdpital investment and provide permanent employment'ogpurtuuibies to
residents of the commonwealth;

{6) promoting lodal small businessas arnd the tourism industry, including
the devaldpmént Gf new and existing_small business and tourism amenitied sich
as lodging, -dining, retail. and cultuiral and sedial facilikies, is Fundamental ’
to the policy objectives of this chaptex;

€7} re:egnizing the importance: of the commonwsalth*s unigue cultural dnd
social resources and integrating them into riéw development opportunitiss shall
i 'be a key component of a dagision to the award of any gaming license under this
chapter; .

(8} agplicants far gaming iicenses and gaming ilcenseas shall i
demunstrate their commitment to <fforts to combat compulsive ganbling apd &
dedication to community mitigation; and shall- recogrize that. the privilegé of
licensure bears a responsibility to identify, .address and minimize amy
potential negative conseaquences of their buginess operations;

{9) ady license awarded by the commimsion. shall be a revocabls privilege
ahd may be conditiored, sugpended or revoked upon: {1} & breach of tha
conditions of licehnsure, including failure Lo complete any phase of
constiuction of Cthe gaming esﬁablisﬁment or awy promiges made Eﬁ lthe_
commeonwealtlh in raturh for receiving a gaming license; {id) any civii or:

- criminal violations of the laws of the commonweaith or other jurisdicticns; or-

(53]
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{i{1i) a £inding by the commission thatra gaming liceﬁéee iz unsuitable to.
operate a gaming establishment or perform the duties of their Jlicensed
i position; and

(10} the power and authority granted to the conmission shall be construed
és broadly as necessary for the implementation, administration and enforcenent
'of this chapter.

Section 2. -As used in this chapter the following words shall, -unless the
context clearly reguires otherwige, Lave the following' hednings:-

"affiliate”, a person who directly or indizeetly wcontrols, or is
controXled by, or is under commen control with, a specified person.

*applicant”, a person who has applied for a licénse o engage in activity

Il regqulatéd under this chapgter.

“ppplication”, a written request for a finding of suitability to receive
a license or engage in an activity which is rsgulated by this chapter.

wBureau®, the investigations and enforcement bureau in the commission.

*Business”®, @ covporation, sole i;rop.rié-';b?éhiﬁa. partoership; limited
liability compapy or any othei orgapizatien formed ibt the. gurpose of carrying iy
on a commercial enterprisa.

“Category 1 }icenser, = license imsued by the commission that permits the_v
licensee to operate a gaming establishmeht with table games and slot machinpes.

“Zategory 2 licepse”, 4 license issued by the commission that permits the
licensee tc operate a ‘gaming éstablishment with ko table gamegs and not worae .
than 1,250 slot machines.

»fapital expenditurve?, money =spent by = gaming 1icengee to Upgrade or
maintain depreciable and tangible Ieng-texrm physicel -assets that .are. i
capitalized on the gaming licensee’s books vnder genexrally acteptﬁd-accpunbingJ
principles and excluding expenditures. or charges for the usudl and customary'
mainvenande and rapair of any fixed assdf. |

»caphleas wagering system’, a method of wagering and acoounting in which"
the valigity aud value of a wagerind account, promotionmal account, wagering i
instrument or wagering credit, anot including & slof machine printed vaudhar,J
are determined, monitored and retained for- an individual by -an glectromic.
syatem cperated and waintiined by = gaming licenses which maintaing a Iecord.
of each transaction involving the wagering- aceount, promotional agcount, :
wagering instrumeént Orx wagering credit, exclugive of the game OY gaming device |
on which wagers are being made, inclufling electroaic systems which. fadilitate
glectronic transfers of money dirvectly to ar £from a game ci gaming deviceé.

“Chair”, the chair of the commisslon.

wOheat”, to alter the selection of criteria which debermings Lthe resulis

of a game or the amount or frequency of paymént irx a game.
“Cieating and swindling device” or “cheating and swindling game’, (i} a
coin, token or slug other than & lawful coin or legal tender of the United.

States or a coin not of the same denominaticn as the coin intended to be used
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by the gaming establishment while playing or using & slot wachine in a gaming

establiskmeént, excepb thab a “cheating and swindling device® shall not include

a token or similar cobject. which is approved by the cemmission; (ii) a bogus

or counterfeit chip, codn or die; a warked card; a computerized, electronic,

electrical, mechanical or magnetie device; a tool, drill, wire, key or othex

device designed{ constructed. or programmed specifigally for: (AF use in
obtaining an -advantiage in a game; (B) opening, ertering or affecting the
operation of a gaming‘device; or (¢ removing from a slet mdachine; other.
' gaming device or drop Lok any money or other sontengd; (Fii) a teol,” drill,

' wire, coin o token attached to. a string or wire, ox an glectronic or magnebtie

dévice to facilitate. the alignment of a winning combination; or- (iv] a gaming

AGEViGE that has been manufactured; éerviqed,-markgd, plugged -or tampered -with,
‘or placed in a condition or operated in a memnex to; (1) deceive, or attempt
to deceive, the public; or (2) alter, or atkempt to alter, the normal randem

selection of characteristics, the noimal change ©f the game or the resulk of !

" thé gamé at a gaming establisbment.

veloge assocliate”, a perich who holds a relevant financial dintersst in,

or is entitled to exercise powsr in, the: business ¢f an applicant or licensee

acd, by virtue of that interest or peower, is able to exercise a Significant
inmfluehce over the management or operation of =a. gamifiy eetdblishment or

pusiness llcensed usider thig chapter.

sfommission”, the Massachusetis gaming commission gstablished in section

“Oommisgioner”, a member of the commimaion.
wComplimentary service or- item”, a service or iten provided at no cost of

at a reduced codt to a patrén of & gaming establishment.

“Conservater” , a person appointed by the commissien ko temporarily manage

the operation of a gaming establishment.
woraedit card”, a card; code or other device with which a person may defer
payment of debt, incur debt and defer itfs payment, or purchase ‘propérty or

gervices and defer payment therefor, but not a tard, code or obher device used

to activate a preexisting agreement. between a perscn and & f£indncial ;
institution +to extend credit when ths personss actount at the £imancial.

institution 1% overdrawn or to maintain a gpedified minimum halance in the.

person’is agdount at the firanmcial institution.

“"oredit ipstrumentr, a writing whioh evidences a gaming debt owed to &
person who holds .2 gaming license at the time the debt:is created, including
any writing taken in censolidation, redemprion or payment of .a previocus credit
ingtrumént.

“pivision”, the division of gaming énfdredment in the office of the

attorney general.

"Executive director”, the executive director of the Massachusetts gaming

comiiigsion.




T H. 3807

| directly connected to the opperaticn or maintehance of a glot Wwachine or dame

i which includes a gaming area and ahy other nohgaming sitrUcture related ta Lhe

i ganiing area and way include, but shall nol be limited to, ho_'tel.s,: restaurantsa

| Eor money,; property; checks, crédit or any other représentative of value which

_ha‘s been approved by the commission.

which or on which gamwing is conducted.

taking place in a gaming establishmenc; (id} provides sepurity din a .gaming |
:e'stablihment; (1ii}) has aceess ‘to a redtricted area of a gar,ni.ng__"
! establighment; (iv) iz conmegted with the operatiom of a gamihg establishment;

tor (v) is so deslgnated by the conmission.

-gums’ paid cut. as winhings to patrong; provided, however, that the total of all:
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“Gambling”, the playing of a game by 4 patron of 4 gaming establishwent.
“game”, a banking or percentags game played with cards, dice, tiles,

dominoes or an electrpnic, electrical or mechanical deviee or machine played

“Gaming", dealihg, operating, carrying on, cqndﬁc_t._ing, maintaining ox .
exposing any game for pay.

“Gaming area™, the- p_ortion o the premiges of a gaming establishment in ¢

“Gaming device” or “gaming equipment”, an eleetronic, electrical o
mechanical contrivance ¢r mavhine used in cpnnection with gaming ox a game.

Gaming employee”, an employee of a gaming e'stab:iishmept who: (i) is

wGaming establishments, the premises appreoved under a gawing Iigénse
wLng. : ; |

or other amenities.

“Gaming license”, a license i_s,suéd by ‘the eommission that pérmits the
Jicensee to operate a gaming establishment,

vgaming licensee”, & person or entihy who holds a ganing livense undexr
this ¢hapter. )

sGaming pagition’, 3 demignated seat or standing position where a patron
of a gaming establishment can play a game.

vGaming servics employee”, an employee of a gaming establishwent who is
not classified as a gaming employse or a key gaming employee, but is r-equi.re'd_
to regigter with the commiasion.

“Gaming wvendor”, a person who offers goods orf services to a gaming
applicant or gaming licensee on 4 regular o continting basis which directly
relatés to gam'in_g ineluding, but mot limited tp, -gamning eguipment . and
simuleast wagering. eguipment mapufacturers; suppliera and -repairers.

"Gaming vendor liceinse”, a licensa issued by theé commission that permits
the ligensee to act as a vendor to a gaming establishment.

"Goverfiing body”, in a city having a Flan D or Plan E chatter the city
managar and gity couneil and in any other ciby the mayor and the city council
.and in tewns the board of selectmen,

sQross reverue" or “grosy gaming revenus”, the tatal of all sums actually -

received by a gaming licensee from gaming cperations less the total of all

sumg paid out as winnings to patrons shall mot includs the cash equivalent
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value of any merchandisé or thing of value included in & Ydckpot oi payouk;
Jand provided further, that *“Gross revenue” ghall nobt ineiude any amount
J received by a gaming licensee from simulcast wagering or from qredit extended
ior collected by the gaming licénsee for purposes otlier than gaming; provided

¥ Further, that ths issuance te or wagering by patrons of a gaming establishment

4 determining grosg revenue.

“Holding cowmpany”, a corporaticon, association, £imm, p-;drt;nex’s(hip, LFust

or other form of business organization, other tham a natural person, which,

| airectly or indirectly, owns, has the power .or right to control, or has the

power ‘te vote any significant part of the outstanding ¥oting ‘securities of a-

corporatien or any other form of business organization which holds or applies
for a gawing license; provided, however, that a "holding company”, in additien
to any othsr reasonasble use of the terh, shail indirectly have, held or own

any such power, right or security if it ddes so through an interest din a

subsidiary or any successive gsubsidiaries, notwlthstaiiding "how many sugh.

suksidiaries may ihtervene beétwesn the holding company and the gaming Llicensee |

or applicant.

“Host community®, a municipality in which & gaming establishment ig
¥ .

located ér in which an applicant has proposed locating a gaming establishment. |

“Impacted live entertainment venue®, a not-for<profit or municipally-

cwned perfofmance venue designed in whele. or in ‘part for the presentation of

live concerts, <comedy or theatrical performances, which ‘the commissien §

determines experiences, or is likely to sxperience, a négative ivpact f¥om- tha -

development or operation of & gaming establishment:

»Ingtitutional investor”, any of the following sntities having a 5 pe_r:
cent ox greater ownexrship .interegt in & -gaming establishwent o -gaming’

licensee: a corporation, bank, insurance company, pengion fund or pension funt

t1rugt, retirement ﬁund; including funds administered by a public -agency,

eniplovess’ profit-sharing fund " or cmployees’ profit-sharing &Fust, an’
assoCiation éngaged, as a substantial p_ai':t of its business or  operation, in -
purdhasing or holding securities, or any trust in zespect of which a bank ig &
trustee or co-trusteke, Iinvestment c‘.cmpélny régigtered’ wunder the federal

Investment Comipany Act of 1240, eolleative investment trust organized by banks.

under park 9 of the Rules of the Comptreller of Cuxrency, closed end
investment trust, chartered oxr Licerigsd Iife insurance dompany or propexty and

casualty insurance company, investment advisor registered under the federal

Investwent Advisers Ack &F 1940, and such cther persong. ga the cmum_iséion. may

reasonably determine to qualify as an institutional investor for with the
purpases of this chapter.

"Intexrmediary -company”, a corporation, associationm, firm, partnership,

trust or other form of business organization, other than a natural person,

which is a holding company with respect to :a corporation or other form of
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business orgafiization which holds oxr appliés for a gaming licensé; and is

: .subsidia:y with respect to a holding company.
wJunket”, an arrangement intended to induce & perscn to come to a gaming
eatablishment ta gamble, where tha person 1is sselected or approved for

participation on the basis of the person’s ability to satisfy a financial

gamble or on any sthern badis related to the peraon’s propensity-to_gémble and
pursuant to which and as cpnsideration for which, any of fhe cost of
} trangportation, food; lodging, @nd entertainment for the pexson is directly er

. indirectly: paid by a gaming licensee or am affiliate of the gaming ligensee.

»Junket enterprise’, a persen, other thad & gaming Llicesnsse br an

applicant for & gaming license, wiio employs orf ctherwize éngages the services

comnionwealth,
“Junket representabtive”,. z pexson who nggotiates the ferms of, or engages

in the referral, procuvement or selsition of persons who wmay paxticipate in,. 2

- junket t& a gaming establishment, regardless ©f whether or not those

caetivities ocour within the commenwealth.

"qualificatiqn Ghligation related td the person’s ability o?_willihqnﬁss to

T oF a junket representative in gomnecticn with a junket to = licenged gaming

"Key gaming employee?, an employee of -4 gaming establishment who fg: (i)~

in a supervisory capacity; {ii) empowersd to make discretionary decisions

{ which regulate gawing establishment opfratipns; or [iii) sc designated by the

commiggion.

sLitense”, a licsnas required under thig chapter.

“Tisk of excluded persons”, the list of excluded persons maintained by

the commission under sectiocn 45.

"Lottary, the state lottery established in section 24 of chapter 180.

“Major policymaking position”, the executive or administrative head of

the commigeion and any person vhose salary equals or exdeeds that of a state

emplovee classified in step 1 of job group XV of the general .salary ech&dule'

in saction 48 of chapter 30 and who réports directly to the commigsion or the
adninistrative head of any bureaw or cther major administrative unit within

the commission and persons -exercising gimilar: authority.

“Nen-gaming wendor”, a supplier or veador including, but not limited to,

A constructlon company: vending wmachine prowider, linen supplier, gdrbage

handler, maintenance company, limousine pervige wcompany, food purveyor or

supplier of .alcoholic beverages, which provides yoods or sefvices to a ganing .

eatablighment o¥ gaming iiﬂénsﬁéL but which is not directly related to games.

“Operation certificater, a vertificate of wcompliance issued by the

comnission. to the operator of a gaming :establishment:

“person’; an dndividual, corporation, association, .opewation, firm,

i partnership, trust or other form of business association,

10
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“promoticnal -gaming credit*, a slot machine or table game credit. of other ]

item issued by a gaming licensee to a patron to gnable the placement of a

1| wager at a slot machine or table game.

*oualification” or “qualified”, the prcoveds of licensure set forth by the
commission to determine thiat all persons who have a professiondl interest in a
gaming license, or gaming vendor license, or the buginess of & gaming licensee
or gaming veader, meet the same standards of sditability to operate ‘ar conduct
buginess with a gaming sstablishment.

*Rewards cvard”, a. card issued te a patvon of a gaming egtablighmert that
tracks the amount of monéy ox timé spent gaming in order to determine the

value of provigions or complimentary services ‘to the patrong at a .gaming

' establishment.

*§lot maching”, a mechanical, elestrical or othex @evice, conbrivance or’

‘machine which, upcn insertion of a coin, token or similar obijett therein, ok

upen payment of any consideration whatsoever, ie available: to-play or cperafe,

the play or operation of wnich, whether by reason -of the gkill of the apewattr
T or apPlic.atigl1 of the slemen: bf chance, or bdth, may deliver or entitlé the
individaeal P’lay:i.ng oz operating the machine to wadeive cash, or tokens tc be
] exchanged for cash, or to receive m_erchamiise, or any otheér  thing of value,
whather the payoff is mads. automatically from the machine or in any other

- manner, exceplt that the cash equivaient value of any wmerchandisze or other

thing of value shall not be ineluded in deteimining the payciut peércentageé of = -

slot machine,

“State policd”, the Hdepartment of =state police est'ablished in :-hz;ptef.:'
220,

vsubsidiary”; a corporatieu, & significant part of whose oubstanding
equity securities sve owned, subject to a power or right: of control, sr held.
witlh power to vote, by a holding cowpany ox ari ihtermedisdry company, er az

‘gignificant interest in a firm, associaticn, parthership, irust or othex Form.;

| of business organization, other than a hatural perssn, which ig owned, subject

Lo & power or right of control, or held with power to wvete, %y & holding
company of an intermediary: company. :

“Surrouhiding communitiss*; municipalities: 4n proximity te = 'host:.
commimity which the wvwommigsion determines experience o are likely. to7d
experience ‘i_mpar.},ts from the developmént or operation of & gdming-
astablishment, including municipalities. Lrom which. the transportation:
infrastructure provides Teady access te an exisgting or proposed gaming.
egtablishment..

“able game™, 2 game, other than a slot machine, which ig authorized by
the commission tb be played in a gaming eéstablishmenc.

wrranefer”, the &8ale or other ?mel:ho’d, egither directly or indirectly, of
disposing ©f or parting with property or an intefest therein, or the

possession thereof, or of fixing a lien upen property or upon an intereat

1L
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therein, absolutely or conditionally, voluatarily ox. invcluntarily, by or
without Judicial progesdings, -as & conveyance, 3ale, payment, pledge,. '
‘mortgage, lien; encumbrance, gift, securify or otherwiss: provided, however,

that the retention of a gecurity interest in property dslivered to & |

corporation shall be deemed a tratisfer suffered by such corporation.

“Wager”, a sum of meney or representative of walue- that 4s risked on an

pocurrence for which bhe outcome is wndéeitals,

Section 3. f{a) There thall be -a Massachusetts gaming commission which

il shall consist of 5 comnissioners, 1 of whoig gzh&ll ke appointed by the
- governor; 1 of whom shail be -appointed by the attor¥ney igeheral whe shall have

- experience in ecriminal investigationg and law enforgement; 1 of vhow shali be

majerity vote of the governor, attoriey genexal and the treasursr and receiver |

general, I of whom shall have axperiénce dn iegal and policy iasues xrelated to

gaming and 1 of whem may have profegesional experience in gaming regulatoxry

administration or -gaming industry management. Thie governoy shall designate

the c¢hair of the commission. The chair. ghall serve in that capacity

" throughout. the term of appointment .and unti]l a successor shall be appoinked.
:'Pri.o,r to appeintment to ghe covmission, a background investigation 5hall be
_.qon‘dncted inte the Fiparcial stability, integrity and responsibility of a
c:a'rldidate, including the‘ candidabe‘s reputation for good charactér, hones_t‘ji_
Cand integrity. Ko person whe hag been convicted of a felony shall bve eligible

to getve on thé commisgdion,

(k} Rach commiggioner sghall be = resident ¢f the commonwealth within 50

daya of appointment and; while serving on the commission, shall not: {i)} hold,

or be a candidate for, federal, state or local elected office; {(ii) hold an

appointed office in a federal, state, or local goverziment; or (i';ii) serve as
an official im & political party. Not mcre than 3 commissioners shall be Efrom
the same political: party.

{g} Each commissioner shall dérve for' & teérm of 5 years of until 4

sugcesser iy appointed and shall be sligible: for reappointment; provided,

howeveyr, +that no cor_nmis_sid‘ner shall sérve mere than 1§ years. A person
appointed te £ill a vaeanecy in the office of a commissione¥ shall be appbisted
in a like marnmer and .shall serve for only the wunexpired term of such
conmizgsicner. The governor may remove a commissioner if the commissioner: (i)
is guilty of malfeasance in office; (ii} -suhstantially neglscts the duties of
a commissioner; (iii) iz unable to discharge the powers .and duties of the
commissionsr’s office; (iv) commits gross misconduct; or (v) is convicted of a
felony.

(@) Three commissiofiers shdll cohstitute a guorum and the affirmative
vote of .'3- commissieners shall be required for .an action of the commission.

The ohair or 3 me_mbe_r_é of the commission may call & meeting: provided,

iz

. appointed by the treasurer and recii¥ver general who shall Have experience in

" corporate finance &nd securities; @and 2 of whom shall be appointed by a i
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however, that notice of =11 meetings shall be given f_o eéach tommissicner and
7 to other persons whe rtequest such motice. — The commission shall adope
regulations  establishing  procesdures, witich may  include  electremic
commnications, by which a request to receive notice shall be made and the
method by which timely notice may be given.

{e} Commissioners shall receive salaries not greaber than three-quarters
of the salary of the co’rhrri,i_sé,i.biier of ddministration under section ¢ of chaptex
“7; provided, liowever, that the chair shall receive a salary equal te rhe
szlary of -the commiasionax_' of adrinistiation. COIﬁmi'_SS'iQ_I_JE:J_T{S_- shall devote their ¢
full time and attenticn to the duties of their office.

{£) The vommission shall. anmuailly eleit I Of its members to sexve as |

'.ksecrec'ary and 1 of its membens to serve as treasurer. The seoretary shall keep
{a racord of the proceedings of the cemmission and shall be the custodian and
.'-}:eeper of the .records of all books, dJdocuments and papers £iléd by the |
. commission and of ita minute book. ‘The asaecrektary shall cause copies to be
made of all minutes and other records and decuments of the commisgion 'e.r;‘d:‘
shall certify thak such coépies are true copies, and all perSOnS-dealing"With'.
the commigsiocn may rely upon such certificatien:

1g) The chair shall have and exercise dupervision and control over all
rhe affaire of the commission. The chair shall pregide at- all hearings at
which the chalr is present and shall designate a. commissioner +fo act as chair |
in the chair's absence. To promote efficiendy in adminigtration, the chair
shall, from time to time, 'make fuch division or re-@ivision of the work of khe :
commission among the commissioners as the chair deems expedient .

(n} A1l of the commissioners sball. if 8¢ direoted by the zhladx,
participate in the lLearing aud decigion of any watber before the commission; |
provided, however, that at least 2 cowmigsionexs ghall participate in the
11e_a1:iﬁg and decision of matters other than fhose of formal of administrative |
character coming before the cosmmission; provided further, that any such matter
wmay Ppe heard; examined and investigated hy an émployee of the comuigsion |
designated and assigned by the dhai¥, with the <énébrrence of 1 other
commisgioner. Such. enployez ghall make a report in writing relative to the.

. hearing, examination and investigation of ‘every -sugh matter te the commission

. for itd decisiom. For the purpedes of hearing, examining and investigating any
such matter, such employse ghall have all of the powers coaferred wupon a
commissioner by this section:. For each hearing, thé concurrence of & majority
of the 'comm-issioners participating in the decision shall be neces'sary.

(i) The commission shall appoint an executive direstor. The executive.
dirvector shall serve abt the pleasure of the commission, shall receive such |
salary as may be determined by the commission, and ghall dévats full time and ) i
attention to the duties of the office. The executive diredtor shall be a

person with skill and experience in management and shall be the éexscufive and

administrative ‘“head of the coumisslon .and shall be responsikle for

13
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administering and eunforcing the provisions of law relative to the commisaion
and to- each administrative: unit thereof. The executive director shall appeint -
and employ a chief financial and acgounting officer &nd’ may, subjedt. to the ;
approval of the commission, emplcy other employeas, cansultants, agents and 1
. advisors, incivding legal counsel, and shall attend meetipgs of the
-fqommission. Tha chief finzncial and acdounting officer: of the comuiission
. ghall be in charge of its funds, bocks of account. and aceounting regords. Mo
:funds shall -be tr,ans_t“e'rred by the coummigsion withdéut the approval of the

gommission and the signatures of the chief financial and accounting officexr

and the t:]:easurer._.]:h. the case of -an absence or VACancy in the office of the
executive director or in the .case of disability as determingd by the |
commisgion, the commigaion may designate an -acting executive director to ssrve
ag executive director umtil the vacancy is filled or .the absence or disabilitcy!
‘ ceases. The acting executive director shall havé all of the powers. snd -duties i
-jo_'-f'i' thé executive director "and shall have gimilar qualificationsg as the
exequtive director .. -
{j) The executive director may, from time to Time and subject to the
approval of the commission, establizh within. the commission such
administrative units -as may be neceggity [£or” the efficient and economical
administration of the cemmission and, when necegsary £or such purpose, wmay
abolish any such administrative unit or may werge any 2 or wmore units., The
_exe_cutiva. ditector ghall prépare and keep currént a pilan of Qrgani-zat'ion =
the comnission, of the assignment of its functions to its various
y administrative units, offices and employess :and -of the places -at which and the
mathods by which the public ma—y recelve i:aformabion of make requesta, A
curretit copy of the plan of otganizabion shall be kept en file with the gtate:
secratary and in the office of the gecretary of administration ang finance.
(k)" The executive director may appeint sueh persons as the executive.:
director shall consider necessarvy to perform the functiofis of the commission; :
provided, however, that c¢haptey 31 and section SA of chaptér 30 shall nct:
‘apply to commissicn employees. If an employes gerving dis a positien which iz
classified under said chapter 21 or in which .an employee ,ha,.s tenure Ly 'raa'rs_Cn-
of said section 9A of said chepter 30 shall be appointed to a position within.
the commissicn which is not subject to szaid chapter 31, the gmployse shall,
uper termination of serviece 1in such positien, be restored to the position |
which the employee held immediately prior to such appointment; -.P_r:ovid_ed,.
however, that the employee’s darvice in sucb_pasition.shall be determined by
the civil service commission in aceordance with the standards applied by that |
commission in administering said chapter 31. 8Such- restoration shall be wade |
without impairment of the ewployee‘'s civil servicde stdtus or tenure under said-
sec¢ticon 94 of gaid cha_pte:: 30 and without less of saniority; retirement oxr .:

other righte to which uninterrupted serwvice in such prior peosition would have -

entitled .sué_h. employee. During the period of such appointmernt, each person a&o
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‘appointed from a position in the tlassified eivil sefvice shall be eligidle to

take any competitive promotional examination for which such person would |

‘atherwise have been eligible. Employseg of the <Commission, imcluding

' employees working in the bureaw, shall bhe classified as group I pursuant to

paragraph (g) of subdivision (2) of sectieon’ 3 of chapter 32.

{1} ‘The commission may rgguire a prospeckbive eémployee Lo (1} subwit an :

appiication and & personal disclosure on a foxm prescribed by the commission

which shall include a complete criminal history, including convictions and |

current charges for all felbonies and misdemeancrs; (ii) undergo kesting which
detects the presence of illegal substances in the body; (4ii) provide
il fingerprints and a phptograph consistent with standards. adopted- by the state
polige; and (i¥) provide authorization for the commission £o.-conduct a credit
check. The commissien. shall wverify the identificatien, -employment and
sducagion of each prospactive employee; including: (i) legal name, including

any alias; {ii} all secondary and post secondary edwcational institutions

" attended regardless of graduaticnm stavus; (i1i) placde of Zedidence; dnd {iv) |

employment’ history.

The commission mhall not hire a prospective esmployes if Ehé prospectivé

employes  has: {i), been convicted of a felony; {ii)} been convicted of &

migdemeanor more than 10- years prior to the prospective enployes’s application

duties and respongibilities of the pogition for which employment ig sought;

- (114] been -dismissed from prior =mployment. for .gross migoondudt o |

incompetende; or (iv) intentionally made -a falge statement concerning a
material fact in connectien with the prospactive employée's application to the
commigsion., 1f an employes of the commdssion is chargeft with a felony Whilé

enployed by the commission, the commissdon shall suspend the emplgyee, w?ii::;h or,

without pay, angd terminate employment with the commigsicn upon ¢onviction. If |

4n employez of the comnission is charged with a misdemeancr while employed by
the commissicn, the commission shall suspend the empldyee, with o without

pay, and may teiminate employment with the commission upon conviction if, in

the discretion of the commissichn, the offénsé for which the émployee has heen

sonvicted bears a close relaticnship to the duties and responsibilities of the

position held with the commission.

{m) Chaptews 2685 and 268B shall apply to the comiigsglieperd and to

emplovees of the commigsicn; provided, however, that the commission shalil

establish a code of ethics for all members and employees that shall Dbe more:

restrictive than said chapters 268& and 288B. A copy of ‘the codé shall be
filed with the states ethics commission. The gods shall include provisions
reasonably necsssary to carry out the purposes of this chapter and any othex
laws =ubject to the jurisdiction of the cemmisgion including, but not limited
te: (i) prohibiting the receipt of gifts by commigsiorers and employees firom

any gaming licensse, applicant, c¢lose assofiate, affdliate. or other perscn or

15
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i} participatien by comnizeionera and employees in a particular matter as defined

in gection 1 of said chapter 268A -that affects the financdial interest of &

relative within the thixd degree of consanguinity or-a person with whom such

romissioner of employee has a significant relationship as defimed in the B

‘decision due to @ potential conflidt of interest,

{n) Immediately upon assuming office, each commissioner amd employes of

the comiissicn, except for secretarial and cleritdl perpsonniel, shall sWear orn

affirm that the commissicner or employee pogsesses Do interest in a person

livensed under this chapter. e indivicj_uai s.h_gii_l be empléyed by the
commlasion if, during the period commgneing 3 yeéars prior. to suplovhent, that.

individual held any dirset or ipdirect interest in, or was enployed by, a

{ Ticensee under this chapter.

{a) "Wo employee of the commission shall pursue any ether business or

‘occupation or other gainful. smployment oitside of the commisgion without the

prior writtem approval of the cemmigsion that &uch employment will mot
interfere or be in conflict with the empln],;ee‘s duties ko the commiszion.

(p} No commissioner shall hold a direct or indirect interest in, or be
employed by, an spplicant oi by a person licenﬁ_ed by the coammission £or a
period of 3 years after the termination of smployment with the commission.

{q) Mo employes of the commission holding a major poligymaking position

shall acgiiré an interest in, or accept employwent -witih, an applieant or

licensee Tor a pevicd of 2 years after the tarmifitidd of empleytént with the
commission. )
{r) Ho smployes of the dommission in. a nan-wajor policymaking position

ghall acquire an dinterest in, or aceept employment with, an applicant ocr

ligensee upder Lhis -chapter For & period of 1. year after termination of |

employment with the commiission.

12} A commission employee assigned tw ‘a gaming estiblishtent shall be |

congidered an. emgential state ebployee.

{t] FNo commissitner or employee, other than in the pexformance of the

commissionerts oF emploved's official dufies, shall place a wager in @ gaming |

eatablishment .

(u} The commissioners and those eémployees helding major policymaking
positions shall he sworn Lo the faithful performance of their official duties.
The commissioners and those employeés holding major pelieymaking positions
shall: (i) conduct themselves in a minner s¢ ag to render decisions that are
fair and impartial and in the public interest; (i) avoid impropriety and the

appearance of inpropriety -in all watbters under theiy jarisdicticn; {iii) dvoid

- all prohibited communications; {(dv) reguire staff and personnel subject. to

their directicn .and control to é&bserve the same standatds of fidelity and

‘entity subject te the jurisdiction of the comfission: (ii) profibiting the -

“gode; and (iii) providing £&F recusal of a commiasidner ‘in a licensing

diligence; (v) disgqualify themselves from proceedings -in  which their

186
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.,Eimpartiality might reasonably 156_ questicned; and (vi) zefrain from fihgncial
| 6r business dealings which would tend to reflect adversely on impawtislity.

(v} fThe commissidners and émployees shall not. own, or be in the ewgloy
of, .or own- any stocdk. in, a Business which holdes a license -under this chapter,
nor shall they have, directly or indirectly, a pecuniary intezest in, or be
commected with, .any such business or he in the ewploy of or commectdd with any
1 persen financing any such business; ‘provided, however, that fmmedidte family -
nembers of commissioners and emplovess hoiding majoy policymalcing positiond
shall not c;wn, or be in the employ of, or own gtock _:i.ri;— any business which
holds a liéetise underr this chaptex. The conmissioners and employees shall. not
personally, ¢r throwgh & partuer or agenkt, .xender _pj:iofe,s_sipﬁal garvices or |
make or perfurm any bDusiness contract with or for any regulated entity, except ‘
gofitracts made with the commissioners For the furnishing of services, nor
shall the commigsicners or ewmployees direetly ok Indirectly receive any .
commission, bonus, discount, gift ov reward from & regulated entity.

{w}). Weitlier the commission nor auy of its. officers, agenta. ewployees, .
consultants or advisors shall ba subject to sections PA, 45, 4 and 52. of
chapter 30, chapter 3l -or te ¢hapter 200 of rhe acts of 1976.

(x} The Massachusetts ga_i'ning commission shall be a2 commigsion fox the:
purposes of section 3 of chapter 12,

Sabtion 4. The coimmigsion shall have all powers necessary or copvenient

to carry out and effectuats its purposes including, but net limited to, the |
power to:

{1} appeint officéra: and hire ewployess;

{22 esﬁabl’:‘.sh, and from time to time amend, a plan of organization that
it conaiders expedient;

{3) execute all instruments necessary or cenvenient for aceomplishing

the purposes of this chapter;

{4) enter ipto agreeménts or other Eransactions wikth a person,
including, but mnéot limited te, & public entity or other govérnmental
instrumentalicy oxr authoriry in connecticﬁ with 1lts powers and duties under
this chidpter;

(5} appear on its own behalf before boards, commiseions, depa'rtments or i
other agencies of muiiicipal, state or federal govermment;

{6} apply for and accept subventions, gfants; 1_6an'..-*.‘., advances ‘and
contributighs of ‘mwoney, property, laber or other things of value from any
source, te be held, used mud applied for dits purposes; :

(7] pxovide ang pay For advisory services and Lechnical asesistance as

may be Decéssary in it# jndgment to carry out this chapter .and fix the ;

t
3

compensation ©of persons providing such services .or dagistdnce; provided,
howsver, that in exerfising its autherity under this clause, the vommission
" may receive and approve applications from a mmigipality to provide. for

reagonable costs welated to legal, financial and othér professional services

17
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required for tie negotlation and exscution of hest and surrounding comminiiy- |

agreements as provided in segtion 15, and to regquire that suych, codts be pdid

(8) prepare, publish and distribute, with or without chargeé as the

conmisgicn may detérmine, such studies, reports, bulletins sad other materials

(9} -assure that licenseg shail not be issuned w6, or held by, and that

conforming with this chapter;

{10) rermuire an applicant foxr’ a position which reguires & license under
application of other transactions, events and professes as provided in this

{11) reédquire & personm who his a business adsodiation of any kind with a
gaming licensee or applicant to be qualified for Iicensure under this chaprer;
{12) develop critexia, in addition to thése cutlihed in this éhapter, to
agsess which applicaticns for gaming licenses will provide the highest -and

best value to the commonwealth and the region in which & gaming establishment i

{13) determins which applicants: shall be awarded gaming licenses, gaming
vendor lirenses and other licenges in accordance with this chapter;

{14) detegrine a suitable debt-to-eguity ratie. f£or applicants for a .
gaming licensée;

(15) deny an application or limik, condition, restrict, revoke or suspend )
a license, registratiocn, finding of suitabilicy or approval, .or fine a person
licensed, reégisteéred, found suitable or approved Tor any .cause that the:
commission deems reasonakle;

{16) monitor the conduct of licensess and other persons having a material
involvement, directly or indirectly, with. a licensee £f&r the plrgose of
enguring that liceénses are not issued to or held by and -that -thers is no
direct or indirect material ipvolvement with a licensee, by an wigqualified or-
unguitable per-s_on or by a person whoseé operatiens are conducted in an
unsuitable wammer or in unsuitable or prohibited places as i:rovi&ed in t;his:
chapter;

{17) gathsr facts and infermation .applicable -ta the -cammissicn."s:
cbhligation to issue, suspend or revoke licenses, work permity or registraticons |
for: {i} a violation wof thia c¢hapter or &ny regulation. adopted by the
commission; (i) willfully viglating an order of the commisgion directed to a
licensee; (iii) the conviction of a c-ri_miua_l. offensa; or (iv} the viclation of
any other offense which would disqualify such a licensee from helding a

licendea; work permit or Tegistraticon;

18
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{(z8} conduct investigations into the qualifications of all applicants for

 employment by the commission and by any rigulated entity and all applicants

for licensure;
{19) réquest and receive from the state police, the eriminal history
systems board or other criminal justice agencies ineluding, buf nék limited

to, the Federal Bureauw of Investigation and the Internal Revemue Service, such

| criminal offender record dnformstion velating to crimingl ‘ahd background

investigsitions ag ndcessary for the purpose of evalyating employees of, and

‘a]_:gplic.ants for employment by, the commission -and any regulated enktity, and

evaluating licensees and gpplicants for licensure undeér this chapter;

(20} be present, ’t:hr_Qngh ite inspectors and agents, at all times, in

gaming establishments for the purpoges of: (i)} dertifying revenue; (ii
repeiving complaints fiom the publlyg reldting to the condict of gaming and

wagering eperations; (iii) examining records of revendes 'and procedures. and

inspecting and auditing- all books, documents and redords of licensees; (iv)

condugting periodic ruviews of operations and facilities for the purpose of ;

regulations adopted hereunder; and (v} exerciaing ite owekrsight
respopgibilities with respect Lo gawiongd;

{21) dinspect and have acvess ko a1l eguipment and supplies in a gaming
establishment or on premises where gaming equipment 1s wmabufactired, sold or
distributed; :

(22) seize and remove from the premises of a dgaming licensee and impound .
any equipment; supplies, documents and rscords for the purpoge of examination
ahd -ingpagtions .

(23) demand access to and ingpect, examine, photocvopy and audit all
papers, books and records of any affiliate of a gaming licensge or ganing
vendor whom the commiszion suspects. ls involved in the Efinancing, operation or
management of the gaming licensee or gawing wvendor; provided, however, that
the inspection, examinaticn, photeocopying and audit may take place on the
affiliate’s premises eor elsewhere as practicable and in the presence of the
affiliate or iks agent;

(24) reguire that the Looks and finanéial or other recerds or statements
of a gaming licensee or gaming vendor be kept in a wmanper that ‘the commission
considers propexr; ‘
{25) levy and rollect assessments, fees and fines and imppse penalties
and sanctions for a violation of this chapter o1 any régulations promulgated |
by the commizsion; '

{26) <collect. takes and feeg under this chapter;

(27) reetrict, suspend or revoke licenses igsued under this chapters

128} conduct adjudicatory ‘procesdings and promulgate regulationg in
accordance with chapter 30A4;

(z9} hear appeals of the bureau's suspension or revocation of a license;
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(30} refer cages for criminal prosecution tb ‘the appropriate Zederal,
state or local authsrdtiles;

{#1) ilseue subpeoenas and compel the attendance of witnesses at any place
within the cowmonwealth, administer oaths and reguire testimony under bath
before the commission in the course of an investigatien or hearing <conducted
uwngder this chapter;

{32) ‘ensure that thHexe is no duplidation oBf duties and responsibilicdes
Petween the commission and bureau; provided, however, that the pommisaion

prosecute wviolations of this chapter or ¢he vregulations adopted by the

conmission;

¢33} determine which municipalities ars the surrounding communities of a |
proposed  gaming establishment; provided, however, that in making such
determination, the commission shall considar facdtors including, but ot ’

limited to, population, infrastrneture, distance from the gaming establishment

and political boundaries;
(34} eatablish parameters for electicns undetr ¢lausg (13) of zection 15;
(35) maintain an official internet website for the comnission;

{38) monitor any <Federal activity regdrding intermet gaming snd

. eogrdinate with the oOffice of the treasurer and receiver general on

inplementing any measures necessary to protect the commonwealth’s: lottery and

gaming interesta;

(37} adopt, amend or ‘repeal yegulationz for the implementation,
administration and enforcement of this chapter;

{38) act as btrustees for any gaming-related tiust funds;

{39) -designate impadted 1ive éntertainment ireniies; provided, howevex,

that, in making such designations, the commission ‘shall consider factors

including, but not limited 'to, the wvenus's distancde from the gaming

establishiment, +Venue capacity and the typs of performances offered by that

venue;

{40} provide assgistarce to the governor in negotiating s conpact with a

federdlly-recognized Indian tribe in the commonwealth; and
(41) regulate and enforce settion 7A of chapter 271 relating td bazaais:
provided, however, that nothing in this seckion shall limit ‘the attorney
general’s authority over public charitigs puisuant to theé Geheral Laws.
Section 5. {d) The commission shall promulgate regolations fox Lhe
implementation, administration and enforcement of this chapter including,

without limitation, regulatiens that-

{1) prescribe the method and form of applicatien which an applicant for'

licensure shall follow and compleéte before copsidératicn by the commission:

(z) prescribe the informaticn to be furnished by an applicant oL

licensee concerming an 4ppligant or licensee’s antecedents, habits, character,
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1 aggociates, criminal radord, business activities and Fipancial affairs, past

| or present;

{3) prescribe the criteria for evaluation of. the applicacion for a
gaming license including, with regard to the proposed gaming establishment, an
evaltation of architectural design and concept excellence, integration of the

establishment into 4its surroundings, potential accessd Lo multi-modzl means of

transporcation, tourism appeal, level of capital .investment coomitted,

financial strength of the applleant and the applicant’s finangial Plan;

(4 prescribe the information to be £nrﬂished by 4 'gaming licensee
relating to the licengee’s gaming employees;

(5) reguire fingerprinting of .an applicant for a gaming licebse, a
gamihg 1ligensée and employess of & gaming licensee or other wethods of
identification;

{6) Pprescribe the wmanner and method of ocollection ard payment of
asgessmentz and fees and issuance of llcenses;

(7} prescribe grouands and progedureg for the revocaticn or gsuspeision of
a license or registration;

(8} -require quarterly finmencial repoxts arnd an annual audit prepared by
a certified public accountant attesting to the financial condition of a gaming
licensee and disclosing whether tle. accounts, regords and control pxocedures:'
examined are maintained by the gaming licensee as required b& this chapter anﬁ.
tha.rggulatidns promulgated by the commigsiofi;

{9) prescribe the mlnimum procedures fon effecdtive control over the

i} interral fiscal affairs of a gaming licensee, including provisicns for the

safeguarding of asscts and revénues; the recording of cash and evidéencé Hf
jindebtednese and the maintendnce of reliable records, accounts and reports of"
transactions, operations and events, ineluding reports by the commission;

{10] provide for a migimum vniform standard of gccountiiyg procedires;

{11} =establish licensure and work permits for employees working atjthe:

"gaming establishment and findimwe training reguizements; pirevided, however, |

that the dommission may -establish certification procedures for any training

gohools and the miniwum regquirements for reciprocal licenging for out-oi-state

1{ gaming employées;

{12} reguire that all gaming establishment employees be properly t:ained‘
in their respective profassiods; 7

(13} prescribe the conduct of junkets and conditions of junket agreements
between gaming licensees and junket representatives;

{14} piovide for the interim autherization of a gaming establishment

It under this chapter,

{15} develop standards for moditoring and enforcinmy a dgaming licensee's
agreement with iwmpacted live entertainment venues;
(16) establish procedures ahd ensiure compliancg with the timelines fox'

making the capital investments required under this chaptexr;
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{17) wequire the posting of payback statistics of sldt inachines played in
a gaming establishment; and ’

{18} establish security procedures fcr ensuring the safety of minors on
the premises of a gaming establishment.

(b} The commisgion may, pursuant to seckion 2 of .chapter 30K,

promulgate, amend or repsal any regulabion promulgated under this cha.]_;:t_e'r as

¥, smargency regulatioh if such regulation is necessary to protect the .

interests of the commonwealth in regquilating s gaming entablishiment.

Section 6. {a) Thers shall be within the commissicn an inves-t:igat.'ions'

and enfortement burean which shall be the primary enforcement agent for

regulatory matters under this -<chapter. The burean shall perfornt such
functions &8 the chair wmay deteimine in relation to enforcement, including 't'he_f"
invegtigation of all licensees under this chapter. The burean shall be under |
the supervision and control of the deputy di.rec_tor of investigations and
enforcdement. The deputy director shall be the executive and administrative !

head of the bureau and shall be respensible for adaministering and enforéing {

' The duties of the deputy director as provided in this c¢hapker and in any othey |

general or gpecial law shall be exercised and discharged subject to the
1 direction, wcontrol and supervision of the chair,

ib) The bureaw shall be a Law enforcenent agency aidd its employees shall
"have such law enfordement powers .as necesszary to effectuate ths purposes. of

this chapter, including the power te receive intelligence. on an applicant or

licensee under this .cﬁhap_f:er and to investigate any suspacted violatioms of !

thia chapter.
(¢} oOfficers and employess of the gaming ernforcement unit of the =tate

police: assigned to the commission under section 78, of chapter 22¢ shall work

with employees of the bur_éau, under the direotion of The deputy director, to

investigate viclations of this chapter By a licenses or to investigate any

activity taking placeé on the premises of 2 gaming establishhént. Officets

agsigned to work with the bureau shall record their time apd submit total

hours to the deputy director amd the commission whall reimburss the state

‘police.

(d) The burean shall notify the division of gaming enforcement in the |

- department of the attorney generak ©f criminal wviclationz by a gaming

licensee. The bursau and the division shall cooperate on the regulatory and

criminpal enforcement of thig chapteér and may determine whetbei té proceed with

civil or criminal sanctions, or both, againest a gaming licengee.

(e} To further effsctuate the purposes of rthis chdpter with respect to

i1 the investigation and enforcement of gaming establishments and licensess, the |
purean may obtain or provide pertinent information regarding :éxpp_licants =33

licensees from of to law enforcement entities of .gaming authorities and other |
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: domestic, federal or foreign jurisdictions; including the Federal Buréau of

‘Iovestigation, and may transmit such information to each other slectronieally.

(£} The gaming enforcement unif within the department: of state polipe

% shall have exclusive police juriadiction over any criminal seiivity relating

to the operation of a gaming establiishment or relating to games o gaming that

Loceur inside a gaming egtablishmernt; prévided, however, that the state police

shall have cohcurrent jurigdicticn with the law énforcement agency of the host
community on all othex policing mattsrs. The commission, in GOﬂsulﬁatian with
the wcolénel of the stats 'p_oiicef shall 'faqilitate the exeaubien of a

nemorandum of understanding with the law enforcement #gency of the host
community that shall include, bubt not ke limited to, procedures involving: (i)

agzignment of police officérs -of the Host Commuanity to Ehe'gaming enforcensnt

11 unit ©of the state polige; (iil) first respender w<calls From the gaming

establishment; ({iii) emexgencies occurting within theé gaming eéstablishment,
ineluding the gaming arda; and (iv) criminal dnvestigations involving
employees or patrons of a. ganing establishment.

{g) Inveatigators and employzes of ‘the gamning lriguar enforeement’ unit off

the aleoholic beverages -control commpission assigoed to the commiszsion under !

‘! section 722 of chapter 10 shall work with employees <f -the bureau, under the

ditection of the deputy director, to enforee, regulate and control the

£l distribution of alecholic beverages in a gaming establishment, Investigators
assigned te woxk with the pureau shall wegord their time and submit their
rtotal hours to. the deputy director and the commission. ghall reimburss the

i -alecholic beverages. control commission.

gaction 7. gg} The commission shall administer .and enforce: chipbers 1284

and 128C and any other general or special law related to pari-nutuel wagering

or gimulcasting. The commission shall serve ag -a host rating dommigsion and an

off-track betting dommission for purposes of 15 W.8.¢. 3001, <t deq.

{b} The compizsion may grant a slmulcasting license to a gaming
establishment; provided, hawever, that the comnissien shall assesg a
percentage of the wagering received on in-state and .out-of-state thoroughbred
and harness races equal to that paid by a licerisee under chaplter 128C and the
assessment shall be allccated to the Race Horse Development Fund established
in section 60 to support ﬁurse assistance and breeding programs; provided
further, that in granting any such license o a gahing establishment, the
commisgion shall take into comsideration the impact on preexisting facilivies
licensed pursuant to chapter 1283 and said chapter 128C.

section €. (a) The commission shall isesue a rTequest for applicabions for
categcrf 1. and category 2 licenses; provided, however, that the commission
shall first isswe a reguest for applications for the category 2 licenses. Ail.
requests for applications shall include: (i) the time and date for reoeips ofE=
responses to the request for applications, the manner they are tb”bé-feceivedf

#nd the address of the office to which the applications shall be delivergd; !
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i1} the form of the application and the method for submissien; (iii] &

general -description of the anticipated schedule <ox processing -tha

| application: {iv} the contact -information of commission. employees fespondibla

1 for handling applicant questione; and {v) any <otlher information that the 1

commigaion determines.

{b) Requests Ffor applications pursuant te subsection {(a) shall be _'

| advertised in a newspaper of gémeral circulation snd op the official internet

webgite of the commission.

{¢} The commission @hall é&stablish deadlines f£or the wéceipt of all

applications £or a gaming license. Applications received after the deadiine -
. ghall not be reviewed by the commission.

gécktion 9. (a) The commission shall prescribe the feorm of the |

application for gaming licenses which ahall require, but mot he limited to:
(1) the name of the applicant;

(2) the mailing address and, if a -corporatiom, thg nema of the state

H under the laws of which it is incorporated, thg location of iws prircipal
place of business aind the pames and addvésses of its directers and |

stockbolders;

{3} the identity of each perascn having a direct or indirect friterest in

‘the business afd the natusre of such interest; provided, however, that if the
“Aigelesed entity is a trust, the app_li‘c:at.ie.n shall disclcose the names and
addresses of all beneficiaries; provided further, that {f the disvlosed entity

is a partnership, the application shall disclose the names and addressss of

all partners, both general and Iliwmited; and provided further, that 4f the
dipeclosed entity dis a limited iability company. +he .application shall
distloseé the names and addresses. of all mémbers;

(4} an dndependent auwdit xeport Of all financial attivities and
ipterests indluding, but not limited to,; the disclosure 6f all eontributions;

donations, leans oxr any other £inancial transactions to &r from a gaming

: entity or operator in the past 5 yeaxs;

(8) ¢lear and cenvinecing evidence of financial stabilliky Inmcliuding, but

not limited to, baok references, business and perscnal incomé afid. disbursement §

schedoles, tax returns and other reports filed by government -agsncies .and

business and personal accounting check records and Iedgers:

1E) information and documentation teo dedonst¥ate tHat the applicant has’

sufficlent Dbusiness ability and experience to create the likelihood of |

establishing and maintaining a successful gaming establishment;

{7} a £ull déscripkion of the propoged internal controls and se‘curity"

syetems for the proposed gaming establishment and any’ related facilities;

(8) an agreement that the applidant. shall mitigete +the potential
negative public health consequences associated with gambling and the operation |
of a ganing éstabliZhment, including: (i) waintaining a swoke-free environiient -

| within thé gaming establishment -under section 22 of chapter 279; (ii)
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| providing ecomplimentary on-gite space for an indepeéndent substance abuse .and

mental health counseling servics to ‘be sgelected by the commission; {(iii}
prominently displaying information cn the- signs of proklem. garbling and how to
' access assistance; (iv) describing a process for individuals to exclude their
names and contact information frowm a gaming licensee’s dztabase or any other
list held by tie wgaminhg Llicensee £or use in wmarketing or promctional
communications; amd (v} dinstituting other public health strategies as
determined by the commdsgsion;

!9} the designe for the proposed gaming establishment, including the
names and addresses of the architects, engineers and designers, and a tiwmeline
of construction that indludes ;l'e‘trailed stages of construction for the gaming
establishment, non-gaming structures and reacecourse, where applicable;

{10} the number of construction hours sstimated to complete the woxk;

{11) a description of the ancillary entertainment seirvices add. amenities

to be provided at the proposed gaming establishment; prcnria'ed,‘ however,; that a §

gaming licengee shall only be permitted to build a live entertainment wvenue
that hds less than 1,000 seats or mere than 3,500 sedts;

{12} the number of ewployees to be employed at the proposed gaming

establishment, Including detailed information on. theé pay rate and benhefits for

employees;

{13) completed studies and reports as required by the commission, which

shall includeé, but npt be limited to, an examindtion of tlig ‘proposed gaming

egtablizhment s: (i) economis bernefits to the tegion and the commonwealth; |

impagts; (iii) impact on the local and regionzl economy, includidg the impaet

on cultural institutions and on small businesses in the hest comzunity and
surrpu_ndii'xg communities; {iv}. cest ¢to the hogt dommunity and surrounding
commupities &nd the commonwealth fok the proposed gaming establishrﬁent £o be :
located at the proposed location; and (v) the estimated municipal and stave
tax revenue to be geneirated by the gaming establishwent; provided; however,:

that nothing contained in any such =study or report. shall preclude a:

municipality f£rom seeking funding approval pursuant to ¢lause (7) of section.4

' for professional services to éxamine or evalnatsd @ dost,’ behefit or other

impact;
(14) tHe ndmes of proposed vendors of gaming equipment;

{15) the location of the propoged gaming establishment:, which shall

" include the addréss, maps, book and page nuwbers from the appropriate reygistry

of deeds, assessed value of the land at the time of application and ownership

interests over the past 20 years, .including all interests, cptions, agresments

in property and demographic, geographic and environmental information and any |

other information réguested by the commission;
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{18) the type and number of games to be conducted at the proposed gaming

sstablighment;

{177 the number of hoteld and rooms, vrestaurants -ahd other amenities

located ab the proposed gaming establishment: and how they wmeasure in quality
1 to other axea hotels .and amenities;

{18) whether the applicant”s proposed gaming establishment is paxrt of a

regional or iscal economic plan; and

{isj whether the applicant purchased -or iatends to purchase publicly-

vwined land For the propoged gaming establishment.

{b) Applications for licenses shall be publig records under section. 10
of chapter £66; provided however, that trade sécrets, competitively-sensitive
or other proprietary information provided in the courde of an application for

a gaming licensz under this chapter, the disclosure. of which would place the

applidant at a compstirive disadvantage, way be wibthheld frow digclosure undexz-

‘whaptelr 6.

Section 10. {a) The commiseion shall eel the nimimum capital investment
fir & category 1 license; vrovided; however, that a gaming licensee shall make

a capital investment of net less than £500,000,006¢ into the -gaming

. establishmerit which shall "incluvde, ‘but net be limited to, a gaming area, at

dleast 1 hotel and other amenities as preposed¢ in the applization fox a

category ‘'l license; and provided further, that the commisgion shall determine

whether it will inglude the purchase oy lease price of the Land where the

gaming establishment will be lecated or any: infrastmicture designed to support
the gite including, but not limited to, drainage, ubtility support, toadways,
interchanges, f£ill and seil or growiddWater or surfzge water contamination
issues, -whether or noét the applicant is an eligible owner or operator

underchapter 21E and ha§ suitable capital to finance its operationsg #ad the

proposed capital investment. Upon award of a. gaming license by the commissien,
the applicant shall be reguired ‘to deposit 10 per cent of the total investment :
propmsed in the- appiication intc an interést-bearing aceount. Monies receive-d-_: '

from the applicant shall be held in =ascreow wntil the E£inal stage of.

congtindtion, as detdiled in the tiweline of C.c'm_strl_.lé:t"ipn_ submitted with the

licensee’'s appiication and approved by the commission, at which ‘time the

deposit shall bé returned to the applicant to be applied for the final stage.

should the applicant be unable to cemplete the gaming establishment, the |

deposit shall be forfeited to the commonwealth. In place 'of a eash deposik;

the commission may allow for an applicant to gecure a deposit bond —insuring.

that 10 per cent of the proposed capital investment ghall be forfeited to the

commonwealth if the applicant is unable to complete the gaming esgtablishment.
{b) A licensee whp £fails £o begin gaming opetatione within 1 year aftex

rhe date specified in ik’ constriiction tiimeliné, -as approved by l:_he‘

commisgion, shall be subject to suspengion or revocaticn of' the gaming license
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by the comwissicn and may, after being foumd by the sommigsisn. after a hearing
to have acked in bad faith in its application, be assessed a fine of up to :
$50,000,000.

(¢} An applicant for 2 cabegory 1 licénse shall submit its proposed
capital investmen:t with its applicatien to the commigsion which shall include
stages of construction ¢f the gaming establishmént ang the deadline by which
.the stages .and overall construction. and any infrastructure improvements will. |
e completed. In awarding a ocdtegory 1 license, the commisgion ehall
determime at what itage of conwtruéltion a licensee shall be approved to open

for business; provided, howevay, that a ‘licensee shall not ‘be approved toc spen

for business until the commission. has determined that at least the gaming area
and othey ancillary entertadinmént services and non-gaming amenities; as |
required by the commission, have been built ahd are of a superior guality as
dget forth in the conditigha of licensure; and provided furthew, that total |
infragtructure improvements onsite and around the wieinity of the gaming
establishment, including projects +to account, for t¥affic mitigation as
determined by the cownlssion, shall be -completed before: the gaming
establishment shall be approved for opening by the commiszion. The gommisaion
shall not approve a gaming _e_st-ablis}uﬁeﬂt to gpen for business before the
completion of the permanent ganing area.

{d) The commission shall détermine the minimum licenging fee for each-

region, whi¢h shall not, b less than 585,000,000, to be paid by a category 1

‘Egrth the conditioms. to be satisfied by the licensee before the gaming
:establishment shall be .c_wpe‘nedr.to the public. The commission shall set any
renewal fes for such license based on the cost of fees associated with the
evaluation of a category 1 licensee under thig chapter which shali be :'
deposited intp the Gaming Revenue Fund. Such renewal fee shall be axclusive .
of any subseguent licensing fees under this sectlon.

{e) The commission shall determine the sources and total amtunt of am
applicant's proposed capitalization teo develop, conetruct, maintain and
operate a _proposed garﬁing estaplighment under this chapter. Upon awaxd of a
gaming licens&, the commission ahiall continue to asgess the capit_alization of
& licedsee for the duration of construction of the proposed gaming
establishment and the term of the license.

Sectioti 11. {(a) The commission shall set the minimum eapital investment
For a category 2 license; provided, however, that thes: gaming licensee shall
make & capitaj_ investweént of net less thdn $125,000,000 into the gaming
establishment, which sghall include, but not be limited to, a gaming area or ;
other amenities as propdéséd in the applicaticn for a category 2 iicense; a_nd‘;
provided further, that the commlssion shall detarminre whether it will inelude

the purchase or leage price of the land where the gaming establighment will be

located or any infrastructure deaigned te support the site, including, bub notj
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limited to, drainage, utiliby support, roadwa.y.s,. interchanges, fill and soil

‘ox groundwater or surface watex contamination issues, whether or not the

appiicant is an eligible owner or g¢perator underchapier 2I1E and has- suitable

capital to finance its operations and the proposed capital imvestment, The

invegtment -required under this section shall be made within 2 years after

reeivinhg a2 gaming licenss; provided, however, ‘that any infrastrudbure

1 improvements necesgary to increase visitor capacity and account for traffies

-and; as determined by the commission, skall be completed before the category 2

licensse Bhall bhe authorized. to operate a slot machine at the gaming
establishwent.

(¥} The commimgsion shall determine the minimum ligensing fee for a

pategory 2 licensee, which shall mot be less than $25,000,000 to bhe paid

within 20 days after the award of the license.

{c} VUpon award of a.category'z'license, the. commizssion :ghall centinie to

L assess the capitalizavion of a ligensee fox the doration of construction of

the px0pcaed'gaming establistment apd the term of the gaming license.

Section i%. (&) Upon receipt of an applicaticn for a gaming licepse, the
dommigsion. shall instruct the- bureau Lo commence: an investigation into the
suitability of the appiicant., In evaivating the sultability of the applicant,

the commigsion shall conaider -the eoverall reputation of ‘the applicant

dneluding, without limitatien:

(1) thke integrity, hooesty, good -<character and reputation of the

.applicant;

(2} the financial etability, integrity and. background of the. applicant;

(3} the business practices and the business ability-of the applicant to
establish and maintain a sdcdesaful gaming establishment;

{4) whether the. applicant has a Histeory of cowpliance with gaming
licensing requirements in other jurisdictionms;

(3) whether the applicant, at the Lime of application, is.a defendant in
litigaticn invelving its business practices;

{6} th; suitability of all partiew in interest to the gaming licerseé,
including affiliates anmd clogse agsopdiabtes and the financial resources of the
applicant; and .

{7) whether the applicant is disqualified from reévdiving a'li:EﬂEeTunder:
‘sectdon }6; provided, however, that in congidering the rehabilitdtion of anc
applicant for a ogaming license, the commission shall not autamatiCally.
diaqualify an applicant if the applicant affirmatively demonstrates, by clear .
and convincing evidence, that the. applicant has Ffindncial xesponsibility, |
‘character, reputation, integrity snd general fitness as such to warrant belief
by the commission that the apprigant. will act honestly, fairly, soundly sud |

effidiently as a gaming licengee.
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(b} If the bureau determines @urinyg its investigation that an applicant
has falled to: (i) establish the applicant's integrity er: the integrity of any
‘affiliate, close associate, financial source or any person xeq‘uird to be
quzlified by the commission; {ii)} dewonstrabe responsible business practices
in any jurisdiction; ox (iil) overcome any other reason, @s desernined By the
commigsion, as to why 1t would ke injuricug Lo -thé dnterests of the
:: commonwealth in  awatding the applicant a gaming license, the. Bureanu shall
cease any furthenv réviaw- and. régomnend that the commission deny. l:he.:
| applicaticn.

. (¢} If the bureaw has determined that an applicant §s suitable to
receive @ gaminy Llicenss, the burepw shall recommend ‘that the powmission .
1! comménce a review of the applicant's entire application.

Section 13, (a) Aan -applicant for a gaming Jlicéngse, and any person
reguired by the commission to be qualified for licensure; shall aestablish its
individual gualifications for licensure to the 'c'r.f»m’:i.s’s,.:}.qn; by cdlear aan

1 convinding evidenae.

{b}) An applicant, licensee, registrant v any other person whe SHall be
qualified under this .chapter shall have the continuing duky to previde. amy
assistance ov iknformation reguired by the commissicn and to cooperate in any
inq_uiry or investigation conducted by the commigssion. Refusal bto answer or
produce information, evidence -or  testimeny by an applicant, licensee,
registxant or othexr person reguired to be qualified under this chapter may
regult in denial of the application oxr suspengion dr revocatiot of the license
or registration by the commisgion.

{¢) Mo &pplicant, Ilidersgee, regigtrant or person regquired Eo  be ¢
qualified wader this chapter shall willfully withbold -information from, or
knowingly give false or misleading information te; the cowmiseion. If the
coiiigsion detérmines that an applicant, ox a clese sgsaciate of an applicant,
has willfully provided false or misleading information, such applicant shall ,
not be eligible ko receive a licenge under this. chapter. .Any licensee or
sther person reguired to be gualified for licensure wunder this -chapter who.
willfully provides false or misleading dinformarioh wshall have Its license |
conditicned, suspendsd or revoked by the comission.

Section 14, (a) The commission ghall require anyone with a financial |
interest in 3 gaming establishment, or with a Finmancial interest in the
pusiness of the gaming licensee or applicant for a gaming license or who is a.
close associate of a gaming licenszes or an applicant for a gaming licenge, to:
pe qualified for licensure by meetiag the criteris provided in sections 1¥ and
16 and to provide any other information that the commission ‘may require.

(b} For each business. that applies for a gaming license, the commission

i .ghail determine whether each officer and divector Of a ¢orporation, other than
a publicly-traded corxporation, genéral partner and limikted partner of a

limited partnership, and member; trapsferée of & membeércs interest idn a
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limited liability company, director and wanager of a limited liazbllity company
which holds or appligs for a ganing license meeks the standards for

qualificatién of licensure pursuant bo sections 12 and 14 and, in the judigment

of the commission, any of 4 businesg’s individual stockholders, lenders,
hoiders of evidence of indebtedness, ~ underwriters, close  associates,
executives, agents or empldyces.

{e) A person owning more than 5 per cent of the commpn  stdck &Gf the
applicant company, directly or indirxectly, or & holding, -intermediary ar r
subgidiary compény' of an appﬁ;icant company  may be required. Lo Tteek the
qualifications for licensure under sections 12 and 15. The commission may
waive the licensing requirements for institutional investors holding up te 15
-p_ar cent pf the atock of the applicant domgdny of holding, intermediary or
subsidiary compdpy of the applicant company upen a showing by the pexsen’
: E.=.:eeI;c:T.:r.l.g the waiver that ‘the applicant purchased the sedufities for investmént
:-purpqses only and doas not hiave any intention te influsnge or: affect ;he;
affairs 6r operdtions of tlie applicant company or a holding, intermediary ox
1l subsidisry company of the applicant compaty: ‘mn institubional dinvéstor |
:_gra,nted a waiver which subseguently determines to influence or affect the
affaixrs or operations of the applicant compazy or a. holding, intermediary on |
-gubsidiary companiy of the -applicant conmpany shall provide not less than 30 |
-rda}'rs notice o the commission of such . intent and the commis=ion shall ensure
that the imstitutional investor meets the qualificaticns f£or ticensure under .
sald secrioms 12 and 16 before the institutional isvestor mdy take anm  actiom
‘that wmay influesve or dffect the affairs of the applicant company or- a i
holding, intermediary or subsidiary company ©f the applicant company. Any
company holding over 15 per cent of the applicant company, or & helding, .
jntermediary’ or subsidia¥y company of an appligant company, shall ke required
to meet the qualificatieons for licensure under said sections 12 and 16.

{d} A person who L5 reguired to be qualified for licensure under this
section as & gemeral or limited partner shall not sexve as such & partner .
until th_e;;t person cktains the redquiled approval or walveér Trom the coimmission. .

{e} The commission shall reguire any person involved in t_hg fimancing of
a gaming establishmént &r an applicant's proposed. 'gamiﬁg egtablighment to be
gqualified for licensure pursuant to sections 12 and 16 and may allow such
gerdon to seek 4 waivexr 'purfsuant to the standards in subsection [¢).

(f} A person reguiréd to be gualified for liceénsure shall apply for
qualification within 30 days after taking a position with the business. &
person who is required to be qualifisd for licensure pursyant to a decision of
i the commission shall apply for gualification within 30 days afcer t:hat.'.
decigion.

gy If a corporation or ather form of businegs organization applying for’

a gaming licemse is, or 1f a corporaticen or other Eorm of buginess’}

organization liolding a gaming livense is bo become, a subsidiary, wach helding

20




Case 1:11-cv-12070-NMG Document 16-2. Filed 12/20/11  Page 13 of 18

1 H 3807

'-comp_a'ny, intermediary cempany and other entity having an interest im the °
.applicant shall be weguired to be qudlified for Licendure under asections. 12 |
1and 18.

(h) The commission shall requixe that a company or individual that can
exercise contrel or provide direction to & gaminmg licensee or applicant for & .

‘gaming lirense or a holding, intermediary or subsidiaxy company- of a gaming !

licensee or applicant for a gawing licemse be gualified for licemsure under

 sections 12 &and 16; prcvi.éie:d,- ‘however, that the commission may allow such.

person to seek a wadver -under subsection (e .

{i) ThHe burean shall investigate edch persoh required to be qualified .
for licensure under this section and shall: {i) make a reecmmendation to the |

commigsion that the commisaion, shall apprive of deny’ the application for |

licensure; or {ii) extend the pericd for issuing a Tecommendation. in order to

obtain additional dnfermation pecessary for a 'cemplet.é. avaluation «©f the

| application for a license.

Sgctien 15. No applicant shall be eligible to wecelve a gaming license
unless the applicant meets the _Eoliowing criteria and clearly states as park
of an application that the applicant shall:

{1} =adree teo be a licensed state lottery sdles agent under chapter 10 tao

sell or operate the lottery, multi-jurisdictional and keno games; démonstrate

that the lotteéry and keno games shall be ¥eadily accessible to the guests of ;

the gaming establishment and agree that, ag a ;:ondit-iou of its license to

‘gperate a gaming establishment, it will not creats, promote, operate o1 sell

games that are similar to or in direct competition, as determined by the '

conmission, wikh games offered by the skate lottery commission, Ei.-nclﬁding_ the
lottery ingstant games or ite Lotto style daies such as kene or its multi-
Jurisdlotichal games;

(2). 4im accordance with the design plans submitted with the licsnsee‘s
gpplication to the commigsidn, invest mot -less than the required capital under

this chapter inty the gaming establishment:

(3) own or adguire, within 60 days after a license has been awdrded, the

land where bhe waning esteblishhent is proposed to be constructed; provided,

however, that ownership of the lang shall include a Lenancy for a tern of

years under a lease that extends not less EHah €0 yeats beyond the fsrm of the .

ganing license issued under this chapter;

{4) mweet the licensee deposit requiremént;

{5) demdnstrate that it is able to pay and sghall commit to paving the

gaming licensing Eee;
(6} demonstrate to the commission how the applicant propoges to: addregs
lottery mitigation, compuleive gampling probiems, vorkforce deéveélopment and

comtunity develspment and bost and surrcunding community impact and mitigation

issues ‘ag set forth in the memoranda of understanding required under _t,h_:i.s';

chapter;
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{7) identify the infrastructure dosts of the Lost and suz:rqunding::
communities incurred in direct ¥elation to the constructlon and operation of a
i gaming estabiishwent and commit to a community mitigaticn plan for those

{ communities;

(8) provide to the commission a signed agreément between the host

community and the appiicant setting forth the conditienz to have:_a gaming

agreement shall. include a community impact fee for the host community and all -

stipulations of respongibilities between the host community -and the applicant,
including stipulations of known impacts £vom the development and operation of

a gaming establishment;

{9} provide to the commission signed agreements betwesen the surrounding

communities and the applicant setting forth the cenditions. to have a. gaming
wstablishient leecated in proximity +to the surrounding communities and
documentation of public dubreach to those surrownding cewniunities; provided,
howeviey, that the agreement shall include a community impact fee For each
surrounding commmity and all_s-tipulat:i;dn_s' of -responsibilities between each
surreunding community and. the applicant, including -stipulations of known
impacte from the development and operation of a gaming establishment;

{10) provide tgo the commission signed agreements »etween the impacted

live entertaluoment venués and the applicant setting forth the conditions to

“have a gaming -establishment located in preximity te the -impacted live
entertainment venues; provided, however, that the agreement ghall ineliude, but-.
noet bLe limited o, terms zrelating to creoss marketing, soprdination of

"t pexrformance schedules, promotions and ticket pricges;

{11) 'pay to the commigsion a nonrefuridable application fee Of $4060,000 to

defray the costs assocviated with the processing of the aI,?P'liGat.iO.D and

investigation of the applicant; provided, however, that .if the costs of the !

investigation exceed the initia) application fee; the applidant sghall pay the

additional awount to the commission within. 30 days aftér nobification of

inguificient fees or the application whdll be rejectied; and prévided further,

that not lesa thai $50,000 of the application fee shall be uged to reimburse

the host and surrounding municipalities for the cost of determining the impact !

of a proposed gaming establishment and for negobiating community mitigation

impact agresments;

(12) comply with state and local building codes and loeal ‘ordinances. ang

bylaws, inciuding sections 61 to 62H, dnclusive, of chapter 30;
{13} have reteived a certified and binding vote om a ballot guestion at

an election in the host community in favor of such license; provided, however

that a Tequest f£or an alection shall take plage after thé signidg of an;

agreement between tlie host community and the applicant; 'p'rovidéd' further, that

upon receipt of a request for an election, the governing hody of the

- municipality shall call for the election to be held not dess than 60 days but
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not more than 90 days from the date that the request was received; provided.

further, that the signed agreement between the host comminity ‘and the |
:applicant ghall Pe made public with a coneige summary, approved by the city
solicitor or town coungel, in a periodigal of general cirgulation and on the
cofficial website of tha munigipality not later than 7 days after the agresment
was signed by the partigs; provided further, that the agreement. and summary
shall remain o the website until the election han been certified; provided
1t further, that the wunicipality that hélds an:-election shall be reimbursed for
its expenses related to the election by the applicant within 30 daye after the
election; provided further, that thé ¢ommizsion shall deny an application for -
Ta gaming license if the applicant has not fully reimbursed the community;

provided further, that, for the purposes of Ehis clause, unless a city opts
out, of this provision By a vote of the local goveriing body, if the gaming
establishment 4is propoged to be logated din a city with, a population of atfi
Tleast 125,080 Tesidents as enumerated by the most réceitepimerated Eedﬁralh
census, “host gbmmunityﬂ shall mean the ward in which the gaming esrvablishmeént

is to be logated for the purpose of Ieceivipng a certified and’ binding votd on
a ballot gquestion at an €légtiém; provided further, that, upon the signing nf

. an agreémént between the host community and the appligantxandlupcn the reguest

 0£ the agpiicant, the cib¥ or town clerk shall set a date certain for an
election on the bhallot duestion in the host community; provided further, that
at such election, the dquestion submitted to the voters shall be wordsd as

follows: *“sShall the (city/town) of _ i permit khe soperation of a daming,
establishment licenged by'the_Massachusetts—Gamingﬁcommissiun to be located at

[Gescription of site] P YES jtie} ¥ i provided Futvher, that'’

the ballot guestion shall be accompanied by a concise summary, as <determined
by the city solicitor oxr town counsel; provided further, that 1f a majority of
the votes cast im a host community in answer to the ballot queéstion is in the
¥ affirmative, the host community shall be taken to have voted in favor cf Lhe
applicant’s license: prov#ded further, that, if the ballot guestion 4is voked
in the negative, the applicant shall not submit a naw. request to the governing
hody within 180 days of the last electiom; and provided. further, that a new
reguest shall be_accgmpauied by an agreement botwesn thé applicant -&nd ‘host
cominunity -signed after the previous election; provided furtherJ that if a
proposed gaming establighment is situated in 2 or more cities or towns, the
applicant shall execute an ajreement with -each hoat rommunity, or a joint
agreement. with both communities, and receive a certified and binding vote on a |
ballok guestion at an election held in gach host community in favor of such a
license;

{14) provide a community impact fee té the host community;

{15) formulale for commission approval and abide by a marketing prograwm
by which the applicant shall identify specific goals, expressed as an overall .

program goal applicable to the &Letal dellar amount of contracts; for
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utilization of: (i} minority Business ehterprises, women bpéihess enterpriges
:and véteran business enterprises to partivipate as contractors in the design
of the gaming establishwment; [(ii) minority bugineds enterprises, women
:business enterprises and <veberdn business entérprisés' to participate: as
dentractors in the comstructien of the gaming establishment; and (iid)
minoxity business gﬂ_.m;.o.=.--rpr:i.s_ers_J WOMEn businasé'ehperpﬁisés dnd veteran business
ehterprises to participabe as vendors in the provigion. of goods and services_ 
procured Yy the gaming establighment and any businessées operated ds part of
. the gaming establishment; and
: {28} formulate for commission appreval and abide by an affirmative action
program of equal vpportunity wherchy ‘the applicant establishes specific goals
for the ntilization of minorities;,; women and vékerans on construction.jobs:
proﬁided, however, that such goals shall be egual to ov. grzeater than the goals
‘contained 4in the executive office for adhinist¥Ebion -and finance
| admimistration Bulletdin Number 14. In furtherance .ef specific goals for the
qtilization of minorities, womernr and veterans on ddﬁstrﬁqﬁiou jobs, *the
licensee shall send to each labor union or Yepregentative of wmorkers with
which the applicant has a collective bargaining agreement o¥ otlier cédtract or
understanding, a noticde adwising the labor wilion or workers” representative of
the applicant's compitments.

section 16. {(a) The commission shzll deny an application for & gaming
license or a license for a key gaming empioyee igsuad under this chap;er, If
the applicants (i) has been couvicted.of a felony or other crime involving
embezzlement, theft, fraund or perjury; (ii) submitted an application for a
license under this chapter that containas false or nigleading information; .
(iii) committed prier acts which have met keen prosecuted ox in which.thé.
applicant was not gonvieted bup form a pattexn of miscondiict that makes the
applicant unsuitable Fox a license under this chapter; ox (iv) has affiliates
or cldse associates that would not gualify for a license or whose relationship
with the applicant' may pose an injuricus threat to the intsrests of the
commonwealth in awarding a gaming licemse to the applicant.

(b} The commission. shall dény an application for a license or
registration, other than a gaming Ilcense or a licensé‘ for a key ganing §
employse,inder thie .chapter if the applicant: (i) bhas hean convicted of ak
felony or other orime involving embezzlewent, theft, fraud or perjury;
pravided, however, that for ‘eonvictiofie which occurred before . the 16—year.
pericd immédiately preceding application #£or licenpure, an applicant may |
demonsatrate, and the copmission shall consider, the applicant’s rehabilitation
and whether such convicticn should net be an automatic disqualification under’
this section; (ii) submitted a&an application for a license under this chapter
: that containg false or misleading information; (ii1i) committed priotr acts
which have not béen prosecutsd or iz which the applicant was not convicted but

form a pattern of miscopduct that makes the applicant unguitable for a license
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under this chapter; ow (iv) has affilia'te's or close assogiztes that would ndt.

qualify for a license ox whose relationship with. the applicant -may pose an

injurious threat te the interests of the commoriwealth in awarding a gaming

‘licenge to the applicant.

Section 17. (al After a review of the entire application -and any

independent evaluations, the commission shall identify which communities shall

be designated d= the surrounding commmnities -of a proposed gaming
establishment; provided, however, that any community that has degotiated a

sarroutiding c‘dmxnuni-t_y' memorandum of understanding with the applicant that was

. wubmitted with the application shall be considered a surrounding sowmmniby by
1 the commission. In making that detétmination, ths commissicn shall consider

the détailed plan of construction subwitted by the applicant, information -|

received from the public and facters whidh. shall iamcludé, but not be Limited

{ to, population, infrastructure and digtance from the gaming establishment and

political boundaries: If the commission determines a ciby or town to be a

surrounding community and the appliidant has not finalized negotiations with
that community in its applicatien pursuant teo sectien 15, the applicant shall

negotiate a signed agreement with that comminity within 30 dayg dnd no action.’

shall be taken on its applisation prior to the execution of that agreement.

Kotwithstanding c¢lauge (9) of said section 15, in the event that sn applicant

and & surrounding comvanity cannot reach Bn agresment .qui'thin_ the 30-day -
period, the commission ghall. have established protdecls and proceduraes for |

ensuring the conclusion of a negotiation of a fair and reascnable agzreement j

between an applicant and a surrounding comminity in order to' allow the

applicant to submit a timely and complete appligaticn.
{bY BAfter a reviey of the entire application and any independent.

evaluations, the commission shall ijderdtify which 1ivé entertalmment venues

1f shall pe designated as impacted live entertainment venues of a proposed gaming

establishwent; provided, however, that any live entertainjent venue that has -

negokiated am agreément With the applicant that was dubmitted with- the.
application shall be conpgidered an impacted live entertainment wvenue by the.
commission. If the conmission determines a live entertainment venus o be an

impacted 1ive <ntertainment wvenue -#md the -applicant hag net Tinalized

negotiations with that live entertainment venue in ibs application. pursuant ta

pection 15, the applicant shall negotiate a Higned agreement with that live

" entertainmerit venue within 30 days and no action shall e taken won its

application prier to the execution of that agreement. Neotwithstanding clause
{10) of said section 1%, in the event =n applicant and an iwpacted live

entertainment vermme cannobk reach an agreement within the 30-day period, the

commissioh. shall have éstablished protocols and procedures for  ensurirg the
i

conclusion of & negotiation of a fair and reasonable agresment bebween an

applicant and an impacted live entertainment venue in erder to -alleow the

applicant to submit & timely and complete application. A daming ligcensee’s !
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compiiance with such agreements shall be considered wuppon 3 gaming licensee’s

application for remewal of the gaming license:

{c} The ecommissioh wshall conduct a public hearing on the application
| pursuant to sectien 11 ¥ of chapter 30A. 2An applicant for a gaming license
:-and a municipality designated as a host or surrounding community shall be }
{ given at least 30 days notice of the public 11earing.' The commigsion shall hHold
the public hearing within the host comminity; provided, However, thalb the host

i1 community mway reguest that the commission hold the hearing in anobher city or

Lown.

{d) The public hearing sball provide the cofmizsion with the gpportunity

1to address guestions and concerus relative to the proposal of & -gaming

applicant to build a gaming éstablishment, including the stope and guality of

the: gaming aved and amenities, the integration of the gaming -establishment
{rito the surrounding. community and the exteht of veguired witigation plans and
receive input from wewbers Of the punlic from am. impacted community. During

+i the héaring, the commissicn may take the opportunity to read inte the' record

any letters of support, oppositien oxr coneern from members of A conmuhity in

“the vicinity of the proposed gaming establishment.

{e} ¥Not scomer than 3C days nor later than 90 days after the conclusioi

of the publiz hearing, the wommission shall teke actlion on the application.

1 The commigsicn may: (i) grdnt the applicatilon for a gaming license; (ii) deny

the application; or (iii) exténd the peried for issuing a decigion in oxder to

‘obtain any additional information necessary for a complete svaluation of the

application; provided, however, that the extensicn shall be not longer than 30

daye.

{£) Upon deniai of ah application, the commission shall prepare and file

the commission's decision and, if requested by the applicant, shall further’

prepere and file a statement of the teasons for the denial, including specific
findings of fact by thé commizsion and the reconmendaticn from the bureau
relative teo the suitability of the applicant pursuant te secticns 12 and 18.
Applicants way reguest a hearing béfore the commissicd to comtest any findings
of fact __by the bureau relative to the suitability of the applicant.

{g) The commission shall have full discretion as to whether Co issue &

license, Applicants shall have neo legal zight er privilege ta a gaming |

license and shall fAot be entitled to any further zevigw if denied by the
commission. .

Section 18. In determining whetlisr an applicant ghall receive é. gaming
license, the commission shall ewvaluate and issue a gtatement of £indings of
how -each applicant proposes to advance the following objedbives:

(1) protecting the lbttery from any adverse impacts due to expanded
gaming imcluding, but not limited to, developing cross-marketing strateglies

with the lottery and increasing ticket 5alea to ocut~of-state residents;

36




