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DAVID J. RAPPORT - SBN 054384
RAPPORT AND MARSTON

405 West Perkins Street

Ukiah, CA 95482

Telephone: (707) 462-6846

FAX: (707) 462-4235

email: drapport@pacbell.net

Attorney for Defendant Owens Valley
Indian Housing Authority

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

Courtroom: 2, 8" Floor
Defendants.

Judge: Hon. Anthony W. Ishii

JULIE FRITCHER, PRO SE ) Case No.: 111 CV 002071 AWIJLT
)
. )
Plaintiff, ) NOTICE OF MOTION AND MOTION TO
) DISMISS
v, )
) [F.R.C.P. Rule 12(b)(6)]
OWENS VALLEY INDIAN HOUSING g Date: February 6, 2012
AUTHORITY, et al., ) Time: 1:30 p.m.
)
)
)
)
)

PLEASE TAKE NOTICE that, on February 6, 2012 at 1:30 p.m., or as soon thereafter as
may be heard, defendants Owens Valley Indian Housing Authority (“OVIHA”), Robert L. Zucco,
and Linda Puckett will, and hereby do, move this Court for an order dismissing the action for
failure to state a claim upon which relief can be granted pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure.

This motion will be made in Courtroom 2, 8" Floor, before the Honorable Anthony W.
Ishii, United States District Judge, at the above-entitled Court located at 2500 Tulare Street,
Fresno, CA, 93721.

Defendants bring the motion on the grounds that plaintiff fails to state a claim for which

relief can be granted because the statute on which she relies applies to federal agencies only.

1 NOTICE OF MOTION AND MOTION TO DISMISS
Case No. 11-cv-04071 SWI/JLT
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Accordingly, defendants move for dismissal of the Complaint in its entirety.

This motion is made upon this Notice, the attached Memorandum of Points and
Authorities, and all pleadings, records, and or documents on file with the Court in this action, and
upon such oral and/or documentary evidence as may be presented at, before, and after the hearing

of this motion.

Dated: January 6, 2011 RAPPORT AND MARSTON

/s/ David J. Rapport
By:

David J. Rapport, Attorney for Defendant

2 NOTICE OF MOTION AND MOTION TO DISMISS
Case No. 11-cv-04071 SWI/JLT
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PROOF OF SERVICE

I am employed in the County of Mendocino, State of California. I am over the age of 18
years and not a party to the within action. My business address is that of Law Offices of Rapport
and Marston, 405 West Perkins Street, Ukiah, CA. 95482.

On January 6, 2012, I served the below listed documents described as:

1 Notice of Motion and Motion to Dismiss;
2. Memorandum of Points and Authorities in Support of Motion to Dismiss; and
3 Declaration of Robert Zucco in Support of Plaintiff’s Motion to Dismiss

by placing a true and correct copy in a sealed envelope with postage thereon fully prepaid at the

United States Postal Service, at Ukiah, California, addressed as follows:

Julie Fritcher
P.O.Box 1134
Lone Pine, CA 93545

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct; executed on January 6, 2012, at Ukiah, California.

/s/ Christine Feller

Christine Feller

3 NOTICE OF MOTION AND MOTION TO DISMISS
Case No. 11-cv-04071 SWI/JLT
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DAVID J. RAPPORT - SBN 054384
RAPPORT AND MARSTON

405 West Perkins Street

P.O. Box 488

Ukiah, CA 95482

Telephone: (707) 462-6846

FAX: (707) 462-4235

email: drapport@pacbell.net

Attorney for Defendant Owens Valley
Indian Housing Authority

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JULIE FRITCHER, PRO SE Case No.: 111 CV 002071 AWIJLT

Plaintiff, MEMORANDUM OF POINTS AND

AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION TO DISMISS

[F.R.C.P. Rule 12(b)(6)]

V.

OWENS VALLEY INDIAN HOUSING

N N’ e’ e ' e e e e e e

AUTHORITY, et. al. Date: February 6, 2012
Time: 1:30hp.m.
Defendants. Courtroom: 2, 8" Floor
Judge: Hon. Anthony W. Ishii
INTRODUCTION

Plaintiff, Julie Fritcher, claims that individual defendants, Robert L. Zucco and Linda
Puckett - who are, respectively, Executive Director and Bookkeeper for OVIHA — have violated
the Freedom of Information Act (“FOIA™), found at 5 U.S.C. § 552. Specifically, plaintiff alleges
that the individual defendants have acted outside the scope of their authority as agents of OVIHA
and that by declining to comply with her request for extensive records allegedly in OVIHA’s
possession and control, defendants have violated FOIA and caused plaintiff severe emotional
distress entitling her to damages. Defendants move to dismiss the action in its entirety for failure
to state a claim on which relief can be granted pursuant to Federal Rule of Civil Procedure

12(b)(6).

1 MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PLAINTIFF’S MOTION TO DISMISS
Case No. 11-cv-002071 AWI/JLT
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Plaintiff mistakenly seeks relief under FOIA, which is not applicable to defendant
OVIHA, a tribal housing authority, or to the individual defendants, even when acting in the scope
of their employment with OVIHA. Even if FOIA did apply to a tribal housing authority, FOIA
does not entitle plaintiff to recover damages allegedly caused by defendants’ failure to produce
the requested records. In addition, plaintiff could not bring an action under FOIA in federal court
before exhausting available administrative remedies. Accordingly, plaintiff’s claims for relief
should be dismissed for failure to state a claim upon which relief can be granted.

FACTUAL BACKGROUND

On August 16, 2011, plaintiff submitted a request for various records of OVIHA, under
the authority of the Freedom of Information Act (“FOIA”), 5 U.S.C. §552. (Declaration of Robert
Zucco in Support of Defendant’s Motion to Dismiss (“Zucco Declaration”), pp. 1-2, 9§ 4.) OVIHA
is an Indian housing authority established by an ordinance adopted by the Lone Pine Paiute-
Shoshone Tribe (“Tribe”). (Zucco Declaration, p. 1, § 3, Exh. 1.) A true and correct copy of the
Tribe’s housing authority ordinance is attached as Exhibit 1 to the Zucco Declaration. On August
20, 2011, OVHIA responded to plaintiff’s request for records, informing her that OVIHA
declined to produce the requested records because 1) FOIA does not apply to an entity of an
Indian tribe established under tribal law, 2) neither the Tribe nor OVIHA has adopted laws
requiring OVIHA to produce records in response to requests, 3) producing all requested records
would be burdensome, and 4) the requested records contained personal information about other
tribal members that OVIHA would refuse to disclose, even if it was subject to FOIA. Zucco
Declaration, p. 2, § 4, Exh. 2. A true and correct copy of OVIHA’s response letter to plaintiff is
attached to the Zucco Declaration as Exhibit 2. In response, plaintiff filed the current action in
this Court.

ARGUMENT

A complaint may be dismissed under Fed. R. Civ. P. 12(b)(6) when it fails to state a
claim upon which relief can be granted. In evaluating a motion to dismiss for failure to state a
claim, a court must accept as true all allegations contained in the complaint and must view the
complaint in the light most favorable to the plaintiff. NL Industries, Inc. v. Kaplan, 792 F.2d 896,

2 MEMORANDUM OF POINTS AND AUTHORITIES IN

SUPPORT OF PLAINTIFF’S MOTION TO DISMISS
Case No. 11-cv-002071 AWI/JLT
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898 (9th Cir. 1986). Moreover, the plaintiff must allege factual allegations beyond the
speculative level, and the court must accept the allegations of the complaint as true and dismiss
the case only when a plaintiff fails to demonstrate that a cause of action exists upon those
allegations. See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 545 (2007): (“[A] plaintiff's
obligation to provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.”)

Plaintiff alleges that defendants Zucco and Puckett violated FOIA by refusing to comply
with her request for records kept by OVIHA. In her claim for relief, plaintiff suggests that FOIA
allows this Court to compel OVIHA to surrender the records she requests and to award Plaintiff
damages for severe emotional distress. However, OVIHA is not a federal agency subject to
FOIA.

FOIA applies to “agencies” which are defined in 25 U.S.C. §551(1) as an *. . . authority
of the Government of the United States, . ..” An entity of an Indian tribe established under tribal
law does not come within this definition of “agency.” As previously stated, OVIHA was
established by an ordinance adopted by the Tribe. Exhibit 1 to the Zucco Declaration. OVHIA
was established to provide housing for low income tribal members with federal funds. The
Native American Housing and Self-Determination Act (“NAHSDA”), 25 U.S.C. §4101, et seq.,
provides federal funding for housing assistance to low income Native Americans. Furthermore,
the regulations implementing NAHASDA regulations recognize that FOIA does not apply to the
records of Indian housing authorities. 24 C.F.R. §1000.556, regarding the responsibilities of

recipients of funding under NAHSDA, reads as follows:
§ 1000.556 Does the Freedom of Information Act (FOIA) apply to recipient
records?

FOIA does not apply to recipient records. However, there may be other applicable
State and tribal access laws or recipient policies which may apply.

The regulation reflects federal case law that recipients of federal grant

funds are not subject to FOIA by virtue of their receipt of such grants. As stated

3 MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PLAINTIFF’S MOTION TO DISMISS
Case No. 11-cv-002071 AWI/JLT
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in Needleman v. Healy, 1994 U.S. Dist. LEXIS 21231 (W.D. Penn.):

Likewise, in an action where plaintiff sought to require a federal fund
recipient to turn over research data under the Freedom of Information Act,
the United States Supreme Court, in deciding the fund recipient was not an
agent of the federal government, wrote:

Grants of federal funds generally do not create a partnership or
Jjoint venture with the recipient, nor do they serve to convert acts of
the recipient from private acts to governmental acts absent
extensive, detailed and virtually day-to-day supervision. Forsham
v. Harris, 445 U.S. 169, 180, 63 L. Ed. 2d 293, 100 S. Ct. 977
(1980) (emphasis added).

A review of NAHASDA and its implementing regulations at 24 C.F.R. Part 1000 reveals
that OVIHA is not subject to day-today supervision by the United States Department of Housing
and Urban Development (“HUD”), the federal agency that administers NAHASDA. In fact, as
stated in 24 U.S.C. §4101(7)

The Congress finds that--

(7) Federal assistance to meet these responsibilities shall be provided in a manner that
recognizes the right of Indian self-determination and tribal self-governance . . .

Plaintiff cannot state a cause of action against OVIHA or the individual defendants acting
within the scope of their employment with OVIHA for failure to comply with FOIA, because
OVIHA is not obligated to comply with FOIA.

Moreover, plaintiff cannot recover damages based on a failure to comply with a FOIA
request. While a prevailing complainant in a FOIA action may be awarded attorney fees and
other litigation costs reasonably incurred, the judicial review provisions of FOIA do not provide
for relief in the form of money damages. 5 U.S.C. § 552(a)(4)(E). Plaintiff has failed to state a
claim upon which relief can be granted and defendant urges the Court to dismiss all claims of the

Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedures.

4 MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PLAINTIFF’S MOTION TO DISMISS
Case No. 11-cv-002071 AWI/JLT
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CONCLUSION
For the reasons set forth above, Defendant requests the Court to dismiss the Complaint in
its entirety for failure to state a claim because plaintiff’s claims for relief do not allege a viable
cause of action.
Dated: January 6, 2011 RAPPORT AND MARSTON

/s/ David J. Rapport
By:

David J. Rapport, Attorney for Defendants

S MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PLAINTIFF’S MOTION TO DISMISS
Case No. 11-cv-002071 AWI/JLT
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DAVID J. RAPPORT - SBN 054384
RAPPORT AND MARSTON

405 West Perkins Street

Ukiah, CA 95482

Telephone: (707) 462-6846

FAX: (707) 462-4235

email: drapport@pacbell.net

Attorney for plaintiff Owens Valley
Indian Housing Authority

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JULIE FRITCHER, PRO SE ) CaseNo.: 111 CV 002071 AWIJLT
)
. )
Plaintiff, ) DECLARATION OF ROBERT ZUCCO IN
) SUPPORT OF DEFENDANT’S MOTION
V. ) TO DISMISS
)
)
OWENS VALLEY INDIAN HOUSING ) Date: February 6,2012
AUTHORITY, )  Time: 1:30 p.m.
) Ctrm.: 2, 8" Floor
Defendants. )
) Judge: Hon. Anthony W. Ishii
)
)
)
I, Robert Zucco, declare as follows:
I. I am the Executive Director for the Owens Valley Indian Housing Authority

(“OVIHA”). I am submitting this declaration in support of defendant’s motion to dismiss for
failure to state a claim. I could testify to the contents of this declaration from personal knowledge

or the official and business records of OVIHA, if called as a witness herein.

2. In my capacity as the Executive Director, I am the custodian of all official records
of OVIHA.
3. Attached to this declaration as Exhibit 1 is a true and correct copy of Ordinance

No. 4 adopted by the Lone Pine Paiute-Shoshone Tribe establishing OVIHA.

4. Attached hereto as Exhibit 2 is a true and correct copy of the letter sent to Julie

1 DECLARATION OF ROBERT ZUCCO IN SUPPORT OF
DEFENDANT’S MOTION TO DISMISS
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Fritcher in response to her request for documents under the Federal Freedom of Information Act
(“FOIA”) which she submitted to OVIHA on August 16, 2011.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on January 5, 2012, at Lone Pine, California.

/s/ Robert Zucco

Robert Zucco

2 DECLARATION OF ROBERT ZUCCO IN SUPPORT OF
DEFENDANT’S MOTION TO DISMISS
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an a tenast or hoanbuyer), or to le counted or treatad an A mesber of tha

Beard, connorning any matter inv))viog his isdividual rights, ebligattons or

stitus a3 A tatant oF homebuyer.

.

dh 'Tlm term of offfce ohall i four yoars sad ltl“nred. When che oppoin

R meuts nfe firar made, ono Comwiaifoner'e term chall ba dus.gnaeed o oxpire L
i : _‘ " ome year, another to expire in L 'yc-.ars, a third to axpira 1n three yoara,’
t Co " apd any nddtttonnl. Cormissicnar’ ) tarma mld sxpire in four yonxrs (obrdike
out dgﬂignauon(l) that do not oiply), '!hgtcnft.cr_, 81l séppoincmentn nhall

8o for four Years, eacoph thot %: the case of a priar vecancy, abp appolntmone

‘amm. bg oaly fot the length o£ e upexpived tarm. ¥Each meRbex of tha
Bul'ﬂl ahau hold offlco um::ll hi suceensor hng been lmlnud apd has qunuf

{¢), Tha Beard shall aleet onc of the coml.v:nionern ag Chalrgpan of sha

Bonrd, The Board nlmli elees £xu amonz 1C8 members o V;cn-mnmn, .

Sncreta‘ry, and a3 Treasurer,

-

-t X .
Ic the absrnc'- of the Chairman; :ha Vieg-Chatrman shall p:ntide; and in the

Hbunu 9f both the Chalrman and Nca-ﬂmimn. :ha aecxe:nry -hau praoide.

) A mcmbur of the Boa.t‘d 3y ba zemoved by cha. appou\tiag power for oerto
N B l_ne!ftciqnqy or naplact of duty [ ,.gv airaonduee in affice, but only after a
hurln;; boforo ths appotntlng EY T an& only after the m!miu} has boen givan
written notieo of ﬂu nped.ﬂ.c GN; tgna -zg-li.nac bim ac lepst 10 days prior to
Pt heardng. AL any such hearieg, t© e membor shall have the oppoTEunity to be he

in parsonm or by counacl and Co plolent witnessoo In hio bahalf, Yo the cvent
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‘ "~ of renoval of my Boatd merber, & ¥ 13ord of the pracecdings, kepother "iﬂh' t““_ v

", : 3 ‘.K“- ) ehargas snd. #indingn, zhcrton. nh:.\ll so flied with :h- npyof.u::.ns ‘povRr -ad [

T ' oopy the:ggf eont £ t.l\a ‘pproptmn offlca of the ‘bepat:unt of Kounills ‘“

\

P - Urban D&thn‘pmnc. S

(a) The Commissioners shall asc r*v.o!.uﬁ nmpenut,un fov :hett uwiaen .

" Bbut shall bo entitled to compensakisn for axponses, l.no].udl.n; uwol axpnmu, -

"ineurred fLn the gtachorte of thelx docics.
{E) . A majority ot r.ho full Boare (i.s., nothuuhaunung the extstenca nf :

any voconaloa} shall eomu:\m 3 tvorva !u tho t:nnuctl.nn of buumu,

i " S bua no Reaxd actlon Ihlll ba nk«n bty a voto of lase t.han [ mjnﬂ.ty o! |uch ‘
] : ,.'!_'- fuu Board., = . C ' ' L ’ _ ': ‘

(g) The Sanratu‘y ohall koep aan;lzt'.e and aceurata nm&n af uu ueeungu
' i,
", and sctioma teken by chq nenrd,

(h) Tho -rréuurot shall kaep fu .l and Accmtultq £inanaind une:d., n\u

. ’ ' peth&in rupo\'u to !:ho erd. amd # ubmit a complate amnual roport, ia

wicun tora, :n thn counni.:l ap w uired ‘by Ar:i.cla vn, Saccion 1, of tht- Ay

\ ordimanes. . S ".‘ ' R i

- -0 .
I

{
i
| — '! 2, Mmecings of tha Beard ohall 1o hald ar reguur tntervals ap P‘-'W‘-d“
I ; : "an the bylawe. - Emsrgancy mnungl ray de hal.d upon b hwtu actvd notice ':..

umi tmsl.nenn cnnuet:-d, provided ‘hat not lus :hnn 4 mjnﬂ.t.y af aho £ni.l
. . o —f'\ |
Iu:d comuﬂ in :he pﬂ;wud .ym.. T !

ARy i i Mt”‘l“l.r.\f

. . © l'esara

' o " Tha mthoriny shall heve Mr lotual gucesssion in Lr.s SoTporata nama, '

R 2; The Com\cﬂ hereby givaes itp itn\zocntto congent Lo allawlng tha ,"

' Au:hoﬂty to asuo and 'ho wed in it aonporate nmi\.-u'pnn my sontrack, clalm : "

er obligatian aruing out of fta & tlvu:au undnr this’ ocdtnance add harnb-y

. au:hwuu :ha Au:hority to agraa \y con:ruc I:o vnixu -my Lmuntty E:om outt ';-

whtch ir mi.ghl: or.hawiu have; byt tin ‘!ttho cl\‘u nn: bn ‘l.uble Eor tho dnlﬂ:d
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3.  The Autheriey ehall have the [oll wiing powars which it may exercise
comstreenr with the purporea for which ; : de eptablished:

{a) To edopt and use & corporas: seal.

(3) To enter inte agreemenls. O \tracts and undz?standings Mith any
govaramencal agency, Federsl, state or [:¢al {including the Council) or
with any person, parcnarahlp, corporacii or Iadian tribe; and te ngree to
noy conditioan dtcsched to Fedegal finmm.:lal assigranas.

{c} Te agrea, notwithstandiag & thing to the :oncra:y'conraineé in
chis vxdlance or in any othexr proviedsn «f lew, to any conditionn attached
to Pederal financial sssimtance rolatan:: co the determinarion of prevailing
galnries or wages or compliance with laidr standsxde, in the davelopment or
operation of prejcote, And the Authorit may include in any contract lec in
connsecion wich a preject stipulations 'tquiring that the zontractor and eny
subcontractors comply with requirzweste er to minimum salaties or wages eud
maxinum heurs of labor, and comply with dny conditions which the Federal
governwant mey have nctached to icn £iniw:fal ald to the projenc.

{d) To obligste itsclf, in any roxtract with phe Federal governmeot
for annual contributions ko the Authority. vo cohvey to the Fedoral BoVCTAmant
pessassion of or tirtle to the projeet &1 vhigh such contraat telsces, upon
the occurremeq of A Rubscantial dafavdt (i dafined in such contract) with
rospd;t to the convenante of conditions € which tho Authocity s subjecc;
ond duch contract may furthexr provide Tl A in case of such convoyance, Che
Federal govertnment may complate, operatt, mansge, 1e;ue, convay at ochavuine

- deal with the project and funde in accoldimoe with tha taree of such: coptract:
Provided, That the eoncract requices thit sq soon as prasticable afeor ¥he
Frderal goveroment 1a satisfied thar al) refoulcn with respect to the projeet
have been curad nnd that the project will tharealfeer be oparated in accordancs
with the cerms of tha contxsst, the Fedirvl government shall reconvey to the

Authoriey the project as then constituted
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“are nu:huttzed by law, and to he d and manage or i0 'dhie““ th‘ same .. 1hf'

-

Papn f-
(e) Te lmaoe Property grom th Tribe and e:hr-rs Ent -gueh pu:.q&l ap-

{E) To horrow oY lend monay, 'O Lasue camporary os lan cezm edeanee L
of Ladebtedness and to repay th: s, Ohllggziunl nhall be iaaued and ,_’
repaid in accorfance ulth the pr wisiens of Artiche vt o!'thlu ordtnan&u._ ,.

tg) 1o pledge the aacnna and :oceipte of the Muthoxicy P gecuricy £or 2

debits; and to acquire, mell, ler 10, exchango, crunnfar ur anaign pctonnnl '
property or intereste :hqfetn. : 'i ) o .

¢h) To puwchase Aand oF intie Rt AN lond'cf'taka the name by’glfhi to .;
leass land or Lezerests in 1nnd :0 tha extent provided by Law,

{4} ‘7o undoreake and carry o0:: scudies and nnnlyqnn uf housing needs, ﬂlf

to prepace houning plens, io exswite the same, to operate projects and te
provide fné the cunstruction, ¥iicastructien, tn?rovanaa:, |xxenbian,.
nlnera:tan or repair pf Any pre)iet ox any pert :ﬁcrcoﬁ,' ) '
(5) wtgh ronpect to any dwelllngs, neaommudn:ioni, lnndp, bulldings or

Ac{kltign amhraced wichin any projetk {1ncluﬁing tndividunl cooperdtive of
condominiun units): €0 loase o renu. nell, enter 1ato lense~purchasn AgTae=
wents or lonses with option to purchasa; to estahlish qﬁd revise rencs or
roquired monthly paymenty; te tate rules and rapuiationa a;hcezqin; the
selection of venantn ot'hOmeugt:a, fncluding Eha enéabxilhpeaz of prioeitle

and concerning the nacupsacy, 1eikal, eare and pansgament of housing ‘unitd;

" apd To make such Furcher rules a4 xagulscions e} thr Bounzd may deem necsssa

. and depivable to effectuate th . rowers granted by thti;ordinance.

(k) Te finence purchnus of . 1oma by 4n oligihin hanehuycr jin sadcordanoa

with rogulstions dnd rogquirems 1t of the nepar:nen: of Houstag and Urban

Davntopwzni.

{1) To :crmlnanz sty leasz ot rencal Agreement ot lnauﬁ-pureh;ue

B

agrtement uhen :hq tanant o hamabuye: hes violsted tha :nkma of aueh agrosn

'men:. or £atlsd Lo mna: any of L:¢ nbltﬂﬂtion& thorquadn!. or uhgn such

terminacion is nahnruinc authq:t :ad under the pguvisionn ef cuch asrccaent-
and to bting nction for evictioan aga&unt nuch tapant or homabuyar.’

'+ T

¥
.
k]
§
i
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. |
{(m) To sotablish ineoma 1l ts for sdmicalen thet inpure that dwelllng

.. acaommodsthons in a houndng pro it zhall ba mide available enly to pecuony

of low inanme. \ L ,

(n) To purahaua insurance [ 'om any stock.ot nutuel company far any

-propuf:y ot againat unw Tisk oF |aaurda.

(o) 7o tavest ruch funda 4} oTH NOT requLtcd ior tmmadtote dinbur namment,

(p) To encebliah and maints.n such hank aecnuntn A ey bn nonnhlnry
or cnqvenlent. ’

(q) To employ an exeeutive Iireetaf.‘techntcal and nltn:ennﬁc; poTAGANA.
and auch pthar ' . Cemp L iymag, pezmaaea: or e;nparnry, o8 the Author.
may vequires and to delageto tc wch officers and euployeuo Tush pawara ot
dutian as the Board uhnll_daem p :oper., )

(r) To take such furthar :c:fons as are commanly anpagad 4n by publtah
‘bodies of rhis charactex as thy ipard may deam necsaasry and dntirnbla':O'l
cffcoruate’ :he purposea of :h¢ Achority, : .

{n) To join or noopnfnna v& b any othexr public housing agenoy or -
‘agencies oporotin; under the liwi or ordinances ©of 3 Stata or nnothez tribo
in che sxercise, eirher joinely or oahgruisé,'nf any or Al}'nf tha powars

of the Authaciey and guch other wbllic housing a;aney or agenclos for the

pu}posn nf ﬁiulﬂclnn'(tncludlns ‘wt not limited to the lseuancs of notes

ox ochnr ohl&gn:tona and givin| sacurlty :harefof),wplanntng, undertaking,

Cowming, uoﬂ-truc:ing. opera:ln|. oy con:rac:inu lch reapect to n hausing

praject or projacts of tha Aut!eicy or nush other publie housing agonay or

dglncinn. For much purposs, ‘tie Authority may Sy regolution presoribe and

" authorize,any ethct publie how jg.agency or aganeiaa, go jolaing or uonpetu

ing with the l\uthérity. g0 act ¢ the Aunhoru.y . beh.nl.t with resnct to any
or all powers, ar the Authozic: ' ‘ugen: or o:herUina, Ln the nama ot thn
An:hoti:y n: in tha nnua af nach Agonuy o angnuteg.‘ . m,,—* '_

(t) To adapt auch byiave is nhe aoard deamd nccanoary nnd appropriate,
e e Ls the purpose And tn!e.L of thtu ordtnanca ao tuthort:e tha Authet
:o-do any and all;thloga neces &y or deottubl, to socura the fipancial aid
or caoperation nféthﬁ Fedaral | o 'ernmenc i the undcrt;klng,.udnnctuatton,.:

m{lntummco. or oppration of sn)' iroject by thé Authericy.

v . AR
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toge s )
5. Ho ordinance o oTher anaetront of the Tribs with refpect to the

acquipinion, operation, or digpoittion of Tribal property shsil bde Applicnble

'

ARTICLE VI
R nbltuattonn‘

1. Tha Authority may t;:ue cblignciona fron tl-- &0 :ino in 1:. dla:rn:iun

L]

for any of its purpocoo and may slpe tasus vrefunding abt:gnninn. for th°"i Vo
. purpsse of pnylng or wexiring obldjations prevluuuly tcnued by Lt. ‘The

Auchqrtty may Lenus guch :ype: ol }bltgnaionl Y Lt mxy de:n:minn. tneluding |

nblignniun on which the ptinaLpa] :nﬂ innexu%t are paysble: (a) nxnlu:lvnly

from the income and revenuea of thy protest Itnannud with the procasda of

euch obligations, or wich auch 1raimp and xevenues :oaanhar wikh A grant £eon'

the Peearnl goveromant in aid of 5 oh prajeet' (b} axoluaively from the
income and rovcnuen n£ cortain dos unatad brojau:n uhn:her of not they wera
financed tn.vhnlo or {n part with vhe prceaedn e!‘auah oblign:tons. ot '(c)
from {cs revenuen generally. Any 1 E guak abllsntloan mny bc addicionally

.

seqgured by & plodg, oi any Taveans i af any pxojcnn or other preperty of the .-

.

. duthoriey.

2, Netehor the comnlnsiencrs of ta Au:hnrtny hOC any pereon sxecuting tha

. oblig.tiuns rhall ko liable VEtIOlally on the oblisnﬂionn by raason of

tasdnncn thereof,

3.. Tha notes and other abligncin.a of ths Auehority ehall net be a debt

.of tha Tribe .n& tha oblkgnnﬁona sh;xl RO n:n:n an thelr face,

4, .ehltsaclonn of the Authociey (xe declarad £oé be Lonued for an'nsnenlknl

public. nnd govaramnntal pUrpose and to be publie ln,cruqsnunli:iﬂs ond,

together with- lntercst :herlon am penma therafrnm. ahnll be ekamph fram

3

Lixes ;nponed by cha Tribe. The 1a; exemp:ton proﬁtsiuna of this ordinancn..

shall be aopntdered part of cha uueurtcy jnr ‘eha :afﬂyanﬁc of abllgnt(dno 1S

and shall aonstitute, by vireua of 1h1-'ord;nan¢c and utthouc _hecensity of -
batng reatated in :hnrobktgntxnaa, ' cuutrnc: bot-ven (a) the Authoriry aud
the Tribd, and’ '(b) the holdern iof (blinutlonl and oach of ehem, Loeludtng

i

all cranpferses of the obligatlons )rom tife to Ema, o

4

[ T,

PAGE
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5. o’ulir,a:i.nnn shall ba iuuu and aal.d in the tal}.md.n; manner |
(s) Obligacions of l:ha A hozaty pheld ba muthorized by a ‘resolucion a
ndopnd by tha vorg .{’f | mjoru- -oi the ;nn !um naa uy ‘be 'meud m ‘
oun er WOX & nerle-. . . - . .;_ ) ‘
{b). 'me ohngac.l.ont shal’ bear sush 6-:«, matura at such timss, baar

m:orea: 'ty auch Tated, ba in o« b donominations. be l.n- mch form, at:hm:

.cnupoo or :egutered, c-rry suc' | conversion or regiuttnu.oa pﬂvuegen. have

puch rank or priority, be exaeu i in Buoh man. .1 vny-ble in such n&t.\m'

of pgwnt_' and at such placas ud da aubject l;a such towme e! ndcnptl.nn,

; v*.r.h ox without prcmium, da nud | resolution may prwidu. o

. {e) 'l'he nbugniom Ay M: -old it w.bu: ar prl.vnto u'l.a at’ m\: hu

v

rhan par.,’

(d) In cawne any of tha o alanionere of thé Authority whose aignatures

appear on nny oblignedonn naau lo bo commliasionecs %e.ﬁwn (1.1} deuvuy of

- +guch- obuga: lom,..ehe sigoatural nhaljl,.nwarthnlau..bn \mlm Jond, auffletmmt

for =ik pu:pona, the noms aa 10 :hc. cminxou:;- had raﬂml.nnd 1n offing ' -

4

q Ohngu:tcnu! oE ‘eha Author Lty ahun re fully nnm:mhlm In nny puit,
.e!mn ot ptucudlna mvalv!.ng e vm}“ihn or enfo:c:qn'uilny ok‘ aar o}qnﬁnz.{
o ¢

of the j\ueharity or t.ha naau‘:ier thenioh An-y tucb obltsttl.on raciting l.n
substance that it has boen, i!mu M hy the Authoﬁ.ty e aid in fipana Log 5.
projeat purquant to Bh:ln ‘oxdineica shall ba concl\\ulvelx dramed to h:wu

haen Lasuad §or nuch purpou. 8 tha pra;er.r. for uhtdh ‘aueh, o'bugnt:l.on oS

) i.uugd shall be emlus{vely demad to have been phnmaf locnr.gd ;nd carcied

" oMt 18 &tcerdance wl.un tha purgsscn and provisions olZ tl\'la ordinmu.

¢Js
7. 1o connecti.on with the iss ance of obnga;tma or 'tncurrinn of shligat(

unan 19;.@; and cn fegura the' pr yment of euch obl.!.gpr.s.npo, the m:hortcy,

subject o the lmital:lnns in thic ordlmce,.,myr' A '._"

K fn) Pledge ull ot any pace of un grbdﬁ’lor na:'rencc, fees ox revanusi
e Uh],ch j,t. vipht then axi-m\ ot my :hnruﬂ:er cone i.nto exlotenca.
[ ()] I\u‘ll,._iu Uoa Lhu posore weal .Im‘l.w ull uhllu."‘uv aml Tlwbt Lhelr
Tabirictan; and provide the trrne and conditfons on which such obligaes
may enforce nny €dvonant er rightd seburing or r-tgting‘,_tn' thae ojlirations,

v
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(o} Govehone sgainet pledging all or a;sy paxc o: tte wenté, fcop and

covenuna or Againat mortgaging emj of all of ita rnal or personsl proparcy

‘' ro which un tltia or ri.ghc than < <lets or may tharsafter, coms into

" omistenas oF pcmin:ing or aufifer: ag eny um ot -uch revemes of ptoperr.:r. g

(3) cwenon: with’ raspect to L aitattons on ifs Tight to en.. laann
_ox o;hm-uiu Janou o£ sty proje i or Ary part :tu-.raot. : S
‘ {a) covaum'\t as to what other e nddufmnal dtbtu or obl:le,onon- way
: be insurzed by 11:'." ' )

(i) cwemn: an to the cbligationd to bn {osund ond e te tha h-uam

of au:h obligatione in ancraw ox ¢tharwlss, a.nd n t:o r.hn usa and diipﬂnteum

o

af the p:nceeda dlu'eoi. ) . ' ) . Y o

P

(g) Trovide fcr the reph:mn of lost, dantroyed or nntnuud
]

okligationa.

(h) Covgnant apainet extandin) the tima for chq paymenr. o! :u-.a abllgltinm

% o Lnturuul: therean.

ar

{1} hdacn the' abligacions om, sowanant for :Pcir ndonpt.i.oa and pmtdﬂ

the texms nnd sonditions thereof

(;) Covenant cnnnncnmg the x iwes and faes cn hn charged in the operncica

. of a praject of projects, She amwnt to be nin!d each yesx or other pariod .

‘af nims by rante,’ ‘feew snd ather 1evenues, .nd a5 to tha uce and d:npuiuon

to be mads thaveof,

(k) Ctenu or uue.horim the creation of special fundl fo: wonias held

L}

for oonuma:ion ar opareting certg, dabe n-vin. rassrves or o:har purpman

and cwsnm: as to&the uge and ¢ Liposition o£ tha noni.oe: hnl.d tn lueh fundp,

(1) rrueribn :hu procadura, & eny. by um.ch the torpa az agy cousran:

w'l.r.h hol.dn:s of ub'.ltgnnon‘n noy b mded ot nbrosn:ed. the propoﬂ:knn of -

outatanding obugattonu the holsers of uiaiah -ml: eoaunt the\‘sl:o, and t:hn

wannor Ln vbich lueh cémnent ma) 1o g&van. " _
1 S.

{m) Covepant u tu ‘thé ube, ms ntesw\ce Aml repl.ncuneat of i.:n mnl

ot peununl pﬂmnﬂ:g, '..-hn 1aRuUT DL a TO be e.artlnd thereon nmi t-.ha uka n\d j;
" disposition of iasurance mohles . o "i';;-

-

{u} -tevenant 3o to the right ., 1iabiliitian, pqwers and duties axisiog -

upon the pranch by u_'ai sny coferant, sopdition ot uhiigatto:{.'- -

ow

PAGE

12/16
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{a) Covennnt and prnscrthn as to avents of deault and terms and

sonditions upon which any nr all o7 its obixsizibnn becnma OF may bo ductn:»d

© fue before mneurt:y, nnd (1] no the tarms ‘and condt:tano upan which such

declaration and icp condgquancics gy bn waived.

(P) Valt in nny'ohligean or w propurtiou of them the right to enforce

" tha payment of the oz.u;.:son; or \ny covanante “c\i\‘h\s' ot mlnuns to tha

'
'

cbllyltiun:. ' . ’ ' g ’ ‘I

{q) Exerciso all or ahy ]'.\ll'tl'. e cambination of the .?uual'a"';:'..numi in .

éhil scation,

{r) Make eovqﬁnntu oeitar khat and An ﬁddx:ich to the movensnca expreanty -

.'an:hurtaqd in :htn section, of 1il.1 or differant charsctet.

{») Make any novenants and di- any scts and chinga necenua:y or eonVentenn
ar depirable in order to radure Ll: ohlinnalonn, or, ln ths ahnoluta dincﬁutton

of the Authority, :andlng to nake 1he obltanctono meta m-rkecablb alchough

i

" tha eov:nnncl. nats or :htngu ace jor gnungrag.d in :h‘. n-ettou. ”ﬂi s ,;: .

. ]
' . . AT vIL v
R B ST It

Hineel ineoun ,
the noarq, to, the Gouncil shawing (») @ summary of the year ] aottvtzian. Ti
(b)) the finnuctcl condition of th: Authority, (e) ths cnnditton of :ho
propartian, (d) £ha number nt un ty and vgunneten. (n)'nny ligntfln.ng

pxoblema and n&nomnltshmentn, (t slens for thc Eucuro. and {1 suda o:her ;

_ information as :he Authority or the Counofl nhall deem percinent. -

2. Dut{ng hla canq;u and for ona yiar :hernaf:ar. no.aommtnuioner. nfflaor '
ot mplnyo. of the Authcﬂcy. or n; member of any govefding bady of the E
Trike, or any oahnﬁ sublic oificiil vhe axcrutacs any reaponaibiltttsa qt"

functions with regnmd to the pro)is:, shail vn\uQFntaly'nuqulra nny inturauc.

'dit:a: or 1ndiree: " in any projes: It tn aay ptopnrty‘&ﬁcluﬁed or plnnngd '
i

to ba 1neludud 1n;nny projeec, or Lx any =on:rne= s prnpownd dontrdn:
reiating no Any prajnnt, unlecaa p'lnr to: pueh nqqutuicton, h- dLoclonse hl-
{nterast &n wrltxng to tho Au!hornt and luch disclolurz ie nnucreé upay

tha minsten of thn Au;horlty. and tia conqxlclonnr, officer or employes ¢hall

not partheipate in any action by :hy, Authoiicy faxieins te the proﬁerty ot

. :onirtcl in whieh ha has any such fiterast. 1£-an§ pommisuioner, offioer or a
v !

smployee of she Authority Lnvolupidiily scquires any such tn:arnn:;rﬂr
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asel

voluntarily sr inveluntarily naeturhd any such Lncersat ‘prior to anpotintment

or nnplbynont an o comnatsclonar, Effesr or esployee, tha commiasioner,

- gpfffasr or amployea, Lf any suah .vent, shall Lantdintaly'ﬁicelolo hia interes

in weieing s che Avchority, and + voty dlnql;-urc‘obull bo antered upen tha
niowtcs of the Authority, ond the commissloner, officer or employee shall mot
'gnrtingpacé in nuy’nétl;n by tha Juthority relAting to the proparty ar contras
in which ke har any cuch intexcas Any violaetaa of cha foregoing mroviolons
of thig seation shall conatituta tisconduct Ln qiﬁica.:‘Ihii ﬁae:ton ansll
. not be applicable’ tc the scquini ;on of any ln:éinae in obligatdionn of thi-
Authority fseved in c§ﬁnection wih ln; projese ox ﬁo the exeoution of
agreamants by hnﬁking inatttucion for tha daposit of houdling of Eund. in
eonneeclon uith a ptojﬁct or to £ 4z tzuptes under any €rusk indenturs, :
or to usility nervi:nﬂ tha rates {or uhlch are fixed or controlled by a |
governmantal a;onay. oY to memba (hip on the Boaxd s provtdad in Afticle zv
Seegion 1.(;) (ﬁ)
4. Each projeor dcvclopﬂd ot op xated under a contraet pruv&dlng for Fadarnl

£inanedsl assiokance ghall be de i loped cnd‘opqtnend 1n eouplinnun with ail

" rrequivements of aguch contract ani wpplicable Fedaral leplolation, and -with

all.regulations and requirements jremcribad from timo to timn by the fedcral
goverament in oonwecctnn with sush lisilﬂlncep.
4. The Auchority shall ohtaln o: provido for the ohtALnLng of adequats
fidality bond :nverlua of 1ta oi e e:sg apents, or anploynun hnn&lins gash -
" or authprizad te sign ehncks or :eceify vouchora.
5. Thq Authericy ihnll not Cong Yt tor opqrn:n any p:ojecu for praftn.r
6, The propercy of the Authoritr Ll declarad ‘to ba pubch prepercy umed
for essential ﬁuhlic and govurnm!n.al pu:posnu ‘and atch Qroparty snd tha
Autherity axe exc-pt Ernm ;11 tate; and upocial anae-unen:a o!‘nha Tribe,

7. A11 property inciuding ﬁundni.equlred or ‘hold by tha Au:bgk*ty pureuanc
' to thi; ocdinance shall be excm|=-£ron Jevy and anlu ay'v1ihue.¢: -n enpauils
and oo sxecution or othar judicsui procans uhnll Loaue néninnt thA aang nor
shall any Judgnent spainse the futhnrlty bn & :hnrge qr,lxon:npcq such proper

However, the provisions of this siction éhcll not:apply ;0 er limit the
ripht of obligeen to puraua any reandies for the enfircemant of any pledge

. ) .
or lian given by the Authority +n lch rents, fees or rovenuca of tho right

of the Pederal govarmmant €o putsvs ﬁny remaedies conferred wpon 1t puflulnn'

o oris e i Pl
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‘1. ¥or, r.ha purpocsS of atdmg apd c’oop zrautng‘!m :he phnntn;, under=

cnktng. nonscmeuon ‘ag op«:oum of pto actn, the Triba hareby agrees that:. A

LWV LA

“q;a;%@é%&Al-cw&%@aé.'\lldLT Documékt'8-3  Filed 01412

hms of enta ordtnmna ot :.h right’ of the Auti-.o_ﬂ.jty r.o “‘hﬂnpl ;

eviauion ngci.ona :L:\ meoedaaee vi.:h Aruc la ¥, sl:cuon 3 (1)

i

(a) 1n wlu not levy or impose ARy setn. 0T PETAOND) . praperty taxen

bl

occu;ur.a ‘0f projccts .u erv!.ee- and Emin:t‘u of eh. uma Ahamqtu: nnd

[

. '
7 o spaclal -uonmmu updn the Aunhori. o nay prnjan: o£ the Auutmruy. v,

{b)- I;: will furnnh or cavse to be u-m.shad [ 1 thll Au:horuy qnd the _.'. :

"

to “the oane e\aonc as the Iri.be .u-mi.hi frou r.i,m 3 'c.s.m- vir.hwe eo.r. o \

.o
1

{e) ‘Lnsofm.- an ic nay “1gwtully do w », ie unl grmu auch dMa.:i.om i o

! " from any pxquan. ht futurs buﬂ.dins or lnua!.ng cndan oF .thc Teibe as ‘Aro
' teamm’ble nml nacasanyy o pm:a ec mw and afﬂetmy J.n, the devnlopmann
- nnd cperauon of hny projeat, nud ot tie same Lima nﬂe‘;\mz& nealeh and

" safaty, ond meke aush =hancn 'l.n nny 2oning of thc ni,f.:n and surrounding

-.(!"."

.,;! :-‘:‘. .f

i

N :ar;i_nnry.pf any 7ﬂjact a8 are raanor able and qoeeawrr Ear tha 4 e\rniopmenn

v and prote'c':‘ion of auch project, and tle nu;:roundms TexTitory. . . '_?

{4} ‘l.r. m.u 60 /0y and all um.ng, v n&:hm uo lwliui pwua, nnanary

.7 gt aonvenient €0 an.a and coape.un x.:\ tte plunn!.na.

Toer opera:ion ol pro,jecea. :

undnr:a’n!.n: ’ comt‘ruenm

.

("J 'the 'trtonﬂ. cw«:'mw.nt haraeby diclares r.hu the -pownu of thr Tti.bn'l.

Gouernmon: .mu ba vtgnrwaiy nztlt: ed to m.cua w!.ot\nn of 4 ranast or .:-‘i

homﬂmyer fet non—-{nymnt. oy otlwc coam nnr. vi.nlar.i.om tnoludlna -ccton

chrough tt\e Apprdp'cilt.e COuTLS. o : W

Y BERTE

(£l 'thn inye Councy Juet:lu ang _'_gerio Cout

to hear and detarmins an -nct!.on forxevie rl.pn af u fenant or homr:buya’r. Tha

! L

, ]

shail, have.juzauuxncxoni

Tribal Coverammt hercby déclares the e tha posiers of aatd COurt‘n.hnﬂ be-

V‘lgornunly utiliaed. and the Trival G- vér aw'wt will coopetar.e Lo tho fullegs

extcnt poasible to enforsa eviction nf » renant ot homebuyet for nonpayment

or ather goutract v__lolqti.o:m. !
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2. The proviaiond of this Arciele shall remin in effock with reapect te ony
praject, and pald proviniens sh.nll nok ba at egated, changed, of modlited with—
out the conaent of the Bmparmenl: of Heousle;, and urban Devedlapment, BO !.ong on
{n) rthe projmct in mmad vy o public pody ‘o gwunmnul ngency and 1@ uspd £OT
Jow income nouaing purpowes, (b) Any conErit patwesn the Auchoricy snd ene
Depaftmn: of ﬂéuu:lng and Urban pevelopment [OT 1cans of annunl conl'.tibutlmw;
or ®oth, ia cotinection with auch grolect, | waains in force ond affoex, ox (o)
and obligacions 41goued in conner.r.son with w2k projcec pr any moniee due Ca
the nevarnmn:_of ﬂaustng ane Urban . Devele ant 10 comnaction with gueh profect
remsin unpatd, whichever pers.od ends :Im 1aenpt. 1f at an¥y tims title tB, OF
ponnzsuiol; of, any projact 1s helﬁ by any publls bndy or gmrnnenunl sgeuev'
aulihar:lud by law to fngage in the develoiment of operation of low income
houvaing, snoluding eise Federal Jovernmant | the ‘provisionsd of thia pestion ahnll
inure tO '.:M penefic of and be enforced 47 quch publie bedy orf goveramantal
ARSNCY, l -
ARTICLE 1X
APPROVAL BY SEGN!TAFJ QF * 1|1’. 11!’!.‘“1% :

With respecc to any tﬂnnncial annis Aue s conteact betwedn tha muho.r:ity

and the Pedaral Gouerameuk, cthe Authokitr ah 11l ‘obeaia tho approval of the

Senrctary of the Interfor oY hia deatgnen. ¢
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Owens Valley Indian Housing Authority

P.O. Box 792, 1101 South Main St
Lone Pine, CA 93545

August 19, 2011

Ms. Julie Fritcher
P.O. Box 1134
LLone Pine, CA. 93545

Re: Freedom of Information Act request for documents’

Dear Ms. Fritcher:

This letter responds to your request, dated August 16, 2011, for various records of the Owens Valley Indim
Housing Authority (“OVIHA™). You have requested these records under the authority of the Freedom of
Information Act ("FOIA”), 5 U.S.C. {552,

FOTA does not apply to OVIHA, which 1s an Indian housing authority established by Ordmance No. 4
adopted by the Lone Pine Paiute-Shoshone Tribe (“Tribe”). FOIA applies to agencies which are defined in
25 U.S.C. §551(1) as “. .. each authority of the Government of the United States, . . .” An entity of the
Tribe established under tribal law does not come within this definition of “agency.”

The regulations implementing the Native American Housing and SelfDetermination Act, 25 U.S.C. §4101

et seq., recognizes that FOIA does not apply to the records of Indian housing authorities. 24 C.F.R.
§1000.556 states:

§ 1000.556 Does the Freedom of Information Act (FOIA) apply to recipient records?

FOIA does not apply to recipient records. However, there may be other applicable State
and tribal access laws or recipient policies which may apply.

Neither the Tribe nor OVIHA have adopted laws or polictes which require OVIHA to produce records mn
response to requests from tribal members or other membersof the public.

There are other reasons why OVIHA would decline to produce all of the records you have requested,

including the burdensome nature of the request and the fact that the records pertain to projects mvolving
other tribal members.

[f you have specific concerns about services provided to you by OVIHA or services for which you wish to

apply, feel free to contact us. However, OVIHA has no legal obligation to produce the records you have
requested and 1t declines to do so.
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Exeécutive Director



