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Date Filed # Docket Text

03/1112005 1 COMPLAINT against Hanson Aggregates North America, The State ofNew York,
George Pataki, Onondaga County, The City of Syracuse, Honeywell International,
Inc., Trigen Syracuse Energy Corporation, Clark Concrete Company, Inc., Valley
Realty Development Company, Inc. (Filing fee $ 250 receipt number SYR2087)
filed by The Onondaga Nation.(alh) (Entered: 03/1112005)

03/1112005 2. ORDER REASSIGNlNG CASE. Case reassigned to Judge Lawrence E. Kahn and
David R. Homer for all further proceedings. Judge Gary L. Sharpe, Gustave J.
DiBianco no longer assigned to case. Signed by Judge Frederick J. Scullin Jr. on
3/11105. (alh) (Entered: 03/1112005)

03/15/2005 1 G.O. 25 FILING ORDER ISSUED Initial Conference set for 7/19/200509:00 AM
in Albany before Magistrate Judge David R. Homer. Civil Case Management Plan
due by 7/1112005. (alh) (Entered: 03/15/2005)

03/15/2005 Summons Issued as to Hanson Aggregates North America, The State ofNew York,
George Pataki, Onondaga County, The City ofSyracuse, Honeywell International,
Inc., Trigen Syracuse Energy Corporation, Clark Concrete Company, Inc., Valley
Realty Development Company, Inc. (alh) (Entered: 03/15/2005)

03/23/2005 DOCUMENT REJECTION ORDER returning non-parties' submissions. Signed
by Judge David R. Homer on 3/23/05. (wjg, ) (Entered: 03/24/2005)

03/30/2005 .5. NOTICE OF APPEAL from""" Order by Kanion'ke:haka Kaianereh'ko:wa
Kanon'ses:neh. Filing fee $ 255.00, receipt number ALB000658. (Attachments:
original Document Rejection Order#..2 Cover Letter#...l "Notice of Jurisdictional
Suggestion" [originally rejected document]#..± Supporting Affidavit [originally
rejected document]#...5. Memo ofLaw [originally rejected document]#Ji Original
Cover letter [rejected Affidavit ofService).(wjg,) (Entered:
04/05/2005)

04/05/2005 Q ELECTRONIC NOTICE sent to US Court ofAppeals re...5. Notice ofAppeal. (wjg,
) (Entered: 04/05/2005)

04/05/2005 1 ELECTRONIC CERTIFICATION to US Court ofAppeals ofRecord on Appeal re
.5. Notice ofAppeal. (wjg, ) (Entered: 04/05/2005)
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04/08/2005 AFFIDAVIT of Service for Summons and Complaint Filing Order, etc. served on
Valley Realaty Dev. Co., Inc on March 28, 2005, filed by The Onondaga Nation.
(Heath, Joseph) (Entered: 04/08/2005)

04/08/2005 2- AFFIDAVIT of Service for Summons and Complaint, Filing Order, Etc served on
City of Syracuse on March 25, 2005, filed by The Onondaga Nation. (Heath,
Joseph) (Entered: 04/08/2005)

04/08/2005 10 AFFIDAVIT of Service for Summons, Complaint, Filing Order, Etc. served on
Clark Concrete Co., Inc. on March 28, 2005, filed by The Onondaga Nation.
(Heath, Joseph) (Entered: 04/08/2005)

04/08/2005 II AFFIDAVIT of Service for Summons, Complaint, Filing Order, Etc. served on
Onondaga County on March 25, 2005, filed by The Onondaga Nation. (Heath,
Joseph) (Entered: 04/08/2005)

04/08/2005 12 AFFIDAVIT of Service for Summons, Complaint, Filing Order, Etc. served on
State ofNew York on March 25, 2005, filed by The Onondaga Nation. (Heath,
Joseph) (Entered: 04/08/2005)

04/08/2005 II AFFIDAVIT ofService for Summons, Complaint, Filing Order, Etc. served on
Trigen Syracuse Energy Co. on March 29, filed by The Onondaga Nation. (Heath,
Joseph) (Entered: 04/08/2005)

04112/2005 11 Letter from Nancy J. Larson for The City of Syracuse requesting Approval of
Stipulation. (Larson, Nancy) (Entered: 04/12/2005)

04/1212005 12 STIPULATION re.ld: Letter Requestfor approval ofstipulation extending time to
answer or otherwise respond by The City of Syracuse. (Larson, Nancy) (Entered:
04112/2005)

0411312005 l!! STIPULATION &ORDER, Answer due date updated for Onondaga County,
answer due 6/1712005; The State ofNew York, answer due 6/17/2005; George
Pataki, answer due 6/17/2005; The City of Syracuse, answer due 6/17/2005. Signed
by Judge David R. Homer on 4/13105. '(wjg, ) (Entered: 04113/2005)

0411312005 11 AFFIDAVIT of Service for Summons, Complaint and related documents served on
Governor George E. Pataki on April 8, 2005, filed by The Onondaga Nation.
(Heath, Joseph) (Entered: 04/13/2005)

0411312005 l8. Letter from Judith M. Sayles for Hanson Aggregates North America, Honeywell
International, Inc., Trigen Syracuse Energy Corporation, Clark Concrete Company,
Inc., Valley Realty Development Company, Inc. requesting Enlarging Time to
Answer. (Attachments: Proposed OrderlJudgment Enlarging Time to
Answer)(Sayles, Judith) (Entered: 04113/2005)

0411312005 12. NOTICE ofAppearance by Christina M. Pezzulo on behalf ofOnondaga County
(pezzulo, Christina) (Entered: 04/13/2005)

04/14/2005 2Q. NOTICE ofAppearance by Nancy Jean Larson on behalf ofThe City ofSyracuse
(Larson, Nancy) (Entered: 0411412005)

04/1412005 21 STIPULATION &ORDER, Answer due date updated for Hanson Aggregates
North America, answer due 6/17/2005; Honeywell International, Inc., answer due
611712005; Trigen Syracuse Energy Corporation, answer due 6/17/2005; Clark
Concrete Company, Inc., answer due 611712005; Valley Realty Development
Company, Inc., answer due 6117/2005. Signed by Judge David R. Homer on
4/14/05. (wjg, ) (Entered: 04/14/2005)

04/26/2005 22 Summons returned executed served on Honeywell International on April 12, 2005,
filed by The Onondaga Nation. Answer due date remanis 6117/05 (Heath, Joseph)
Modified on 4/27/2005 (kcl,). (Entered: 04/26/2005)

05/0912005 23 AFFIDAVIT of Service for Summons and Complaint and related documents
served on Hanson Aggregates on April 14, 2005, filed by The Onondaga Nation.
(Heath, Joseph) (Entered: 05/0912005)

06/0612005 M NOTICE ofAppearance by Gus Coldebella, Mark puzella on behalf ofHanson
Aggregates North America, Onondaga County, City ofSyracuse, Honeywell

JA-6

!aaassseee:::      111000-­-­-444222777333                              DDDooocccuuummmeeennnttt:::      888222                              PPPaaagggeee:::      111000                                    000222///222888///222000111222                                    555333777999999999                                    222666111



Case: 5:05-cv-00314-LEK-DRH As of: 02/24/2012 08:09 PM EST 7 of 13

International, Inc., Trigen Syracuse Energy Corporation, Clark Concrete Company,
Inc., Valley Realty Development Company, Inc. (Attachments: Cover
letter)(wjg, ) (Entered: 06/07/2005)

06/06/2005 22 STIPULATION &PROPOSED ORDER to extend time to answer by Hanson
Aggregates North America, Onondaga Nation, State ofNew York, George Pataki,
Onondaga County, City ofSyracuse, Honeywell International, Inc., Trigen
Syracuse Energy Corporation, Clark Concrete Company, Inc., Valley Realty
Development Company, Inc. (wjg, ) (Entered: 06/07/2005)

06/0S/2005 2Jl STIPULATION &ORDER, answer due date updated for all defendants to
8/16/2005. Signed by Judge David R. Homer on 6/8/05. (wjg, ) (Entered:
06/09/2005)

07/1412005 21 STIPULATION andproposedorder adjourningRule 16 conference by State of
New York, George Pataki submitted to Judge Homer. (Roberts, David) (Entered:
07/14/2005)

07/1912005 28 STIPULATION &ORDER Cancelling RI6 conference Deadline pending decision
on motion to dismiss that is to be filed. Signed by Judge David R. Homer on
7/18/05. (wjg,) (Entered: 07/20/2005)

08/0112005 29 AMENDED COMPLAINT for Declaratory Judgment against all defendants filed
by Onondaga Nation. (Coulter, Robert) (Entered: 08/01/2005)

08/01/2005 30 AMENDED DOCUMENT by Onondaga Nation. Amended Certificate ofService.
(Coulter, Robert) (Entered: OS/01/2005)

08/05/2005 .ll STIPULATION extending time to answer/move regarding recently-filed amended
complaint, to 9/15/05 by State ofNew York, George Pataki submitted to Judge
Homer. (Roberts, David) (Entered: OS/05/2005)

08/08/2005 ;U STIPULATION &ORDER answer due for defts updated to 9/15/2005. Signed by
Judge David R. Homer on 8/8/05. (wjg, ) (Entered: 08/08/2005)

09/13/2005 .:u STIPULATION to ExtendDefendants' Time to Answer by Onondaga Nation.
(Attachments: Supplement Letter to c1erk#.l Supplement Certificate of
Service)(Heath, Joseph) (Entered: 09/13/2005)

09/14/2005 34 STIPULATION &ORDER, Answer due date updated for all defendants to
10/3112005. Signed by Judge David R. Homer on 9/14/05. (wjg,) (Entered:
09/14/2005)

09/28/2005 35 NOTICE by Hanson Aggregates North America, Onondaga County, City of
Syracuse, Honeywell International, Inc., Trigen Syracuse Energy Corporation,
Clark Concrete Company, Inc., Valley Realty Development Company, Inc.
Withdrawal OfAppearance OfGus P. Coldebella (puzella, Mark) (Entered:
09/28/2005)

09/2812005 36 NOTICE ofAppearance by Anthony M. Feeherry on behalf ofHanson Aggregates
North America, Onondaga County, City of Syracuse, Honeywell International,
Inc., Trigen Syracuse Energy Corporation, Clark Concrete Company, Inc., Valley
Realty Development Company, Inc. (Feeherry, Anthony) (Entered: 09/28/2005)

10/25/2005 37 Letter Motion from Robert T. Coulter, Bar No. 101416 for Onondaga Nation
requesting Stay submitted to Judge Lawrence Kahn. (Coulter, Robert) (Entered:
10/25/2005)

10/26/2005 3S ORDER STAYING CASE intil60 days after either the denial of certiorari or a
decision by the Supreme (' . lilt in Cayuga Nation ofNew York v. Pataki, et a!., at
which time Defts' responses shall be due. Signed by Judge Lawrence E. Kahn on
10/26/05. (wjg, ) (Entered: 10/27/2005)

04/12/2006 12 NOTICE by the Clerk ofthe Court to Attorney Gus Coldbella: You have (15)
fifteen days from the date of this notice to complete all of the necessary steps to
register and activate your electronic account. Failure to comply with the Court's
requirements within (15) fifteen days, will result in the issuance of an Order to
Show Cause, directing you to appear before the assigned Magistrate Judge of the
case, to explain why you have failed to comply with the Court's General Order #22
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and why such failure should not result in an order removing you from the bar of the
Northern District ofNew York. (sal,) (Entered: 04/12/2006)

06/28/2006 40 Letter Motion from AAG David Roberts for State ofNew York, George Pataki
requesting joint request regarding motion practice with the lifting of the stay re
Cayuga submitted to Judge Lawrence E Kahn. (Roberts, David) (Entered:
06/28/2006)

06/29/2006 USCA Case Number is 05-1763-cv for2 Notice ofAppeal, filed by
Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh,. (cbm, ) (Entered: 06/29/2006)

06/29/2006 1l ORDER ofUSCA, dd 7/29/05, dismissing.i Notice ofAppeal filed by
Kanion'ke:haka Kaianereh'ko:wa Kanon'ses:neh, for lack ofjurisdiction. USCA
Docket No. 05-1763-cv indicates a certified copy of this order disposing of appeal
was issued to the district court on 3/29/06. (cbm, ) (Entered: 06/29/2006)

07/05/2006 42 ORDER LIFTING STAY &setting motion to dismiss filing/briefing ddls. Signed
by Judge Lawrence E. Kahn on 7/5/06. (wjg,) (Entered: 07/05/2006)

08/15/2006 43 MOTION to Dismiss on behalfofState Defendants. Motion Hearing set for
11117/200609:30 AM in Albany before Judge Lawrence E. Kahn. Response to
Motion due by 10/3112006 Reply to Response to Motion due by 1116/2006. by
State ofNew York, George Pataki. (Attachments: Memorandum ofLaw in
Support of State Defendants' Motion to Dismiss#.2. Affirmation ofAAG David
Roberts#.1 Exhibit(s) A#.i Affidavit ofservice)(Roberts, David) (Entered:
08/15/2006)

08/15/2006 ::11 Letter Motion from AAG David Roberts for State ofNew York, George Pataki
requesting that the clerk adopt the breifing schedule "so ordered" on 7-5-06
submitted to Judge Kahn / Lawrence Baerman. (Roberts, David) (Entered:
08/15/2006)

08/15/2006 MOTION to Dismiss On BehalfofNon-State Defendants by Hanson Aggregates
North America, Onondaga County, City of Syracuse, Honeywell International,
Inc., Trigen Syracuse Energy Corporation, Clark Concrete Company, Inc., Valley
Realty Development Company, Inc.. (Attachments: Memorandum ofLaw In
Support OfThe Non-State Defendants' Motion To Dismiss#.2. Bay Mills Indian
Conununity v. Western United Life Assurance Co., 1998 U.S. Dist. LEXIS 20782#
1Delaware Nation v. Pennsylvania, 2004 WL 2755545#..1 The Oneida Tribe of
Indians ofWisconsin v. AGB Properties, Inc., 2002 WL 31005165#2 Affirmation
In Support OfThe Non-State Defendants' Motion to Dismiss#.ii. Exhibit(s) A to
the Affirmation In Support OfThe Non-State Defendants' Motion To
Dismiss)(Puzella, Mark) (Entered: 08/15/2006)

08/16/2006 46 ORDER on 8/15/06 letter request, confirming Motion dates re:,i;i MOTION to
Dismiss,.i3, MOTION to dismiss; Response to Motion due by 10/16/2006. Reply
to Response to Motion due by 11115/2006. Motion Hearings set for 12/112006
09:30 AM in Albany before Judge Lawrence E. Kahn. Signed by Judge Lawrence
E. Kahn on 8/16/06. (wjg, ) (Entered: 08/16/2006)

09/22/2006 47 Letter motion from Robert T. Coulter for Onondaga Nation requesting enlargement
oftime to respond to two motions andpermission to file a single 50-page brief
submitted to Judge Lawrence E. Kahn. Letter Motion from Robert T. Coulter for
Onondaga Nation requesting Enlargement of time to respond submitted to Judge
Lawrence E. Kahn. (Coulter, Robert) (Entered: 09/22/2006)

09/28/2006 ill ORDER granting.,41 Letter Request for extension of time to response to the
pending motions; The,i;i MOTION to Dismiss On BehalfofNon-State
Defendants, and 43 MOTION to Dismiss on behalfofState Defendants. are
rescheduled for 1/5/2007 at 09:30 AM in Albany before Judge Lawrence E. Kahn.
Response to Motion due by 11116/2006; Reply to Response to Motion due by
12/15/2006. Plaintiff is granted permission to file a 50 page response. Signed by
Judge Lawrence E. Kahn on 9/28/06. (amt, ) (Entered: 09/28/2006)

10/17/2006 49 MOTION for Discovery Motion Hearing set for 12/15/2006 10:00 AM in Albany
before Judge Lawrence E. Kahn. Response to Motion due by 11/28/2006 Reply to
Response to Motion due by 12/4/2006. by Onondaga Nation. (Attachments:
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Affidavit Of Counsel#.2 Memorandum ofLaw in support ofMotion pusuant to
Rule 56(f))(Coulter, Robert) (Entered: 10/17/2006)

10/17/2006 50 AFFIDAVIT MOTION for Discovery Certificate ofService by Onondaga
Nation. (Coulter, Robert) (Entered: 10/1712006)

1011712006 Motions No Longer Referred to magistrate judge (administrative entry only to
modify judge's report; motion is still pending and will be heard by the assigned
district judge): MOTION for Discovery (wjg, ) (Entered: 02/26/2007)

1011812006 .2l Letter Motion from AAG David Roberts for State ofNew York, George Pataki
requesting adjustment ofbriefing schedule regarding plaintiff's Rule 56(f)
application submitted to Judge Kahn. (Roberts, David) (Entered: 10/18/2006)

10118/2006 52 NOTICE by Onondaga Nation letter stating no objection to letter request by New
York State (Coulter, Robert) (Entered: 10/18/2006)

10/23/2006 .2.:l. ORDER resetting Hearing on Motion MOTION: Motion Hearing set for
115/200709:30 AM in Albany before Judge Lawrence E. Kahn (on submit).
Response to Motion due by 12/15/2006. Reply to Response to Motion due by
12/29/2006. Signed by Judge Lawrence E. Kahn on 10/23/06. (wjg, ) (Entered:
10/23/2006)

11109/2006 54 NOTICE ofChange ofAddress by Curtis G. Berkey Effective Date 11/0912006
Old Address: 2000 Center Street, Suite 308 Berkeley, CA 94704 New Address:
2030 Addison Street, Suite 410 Berkeley, CA 94704 (Berkey, Curtis) (Entered:
11/09/2006)

11116/2006 RESPONSE in Opposition re.£l. MOTION to Dismiss on behalfofState
Defendants.,..:!iMOTION to Dismiss On BehalfofNon-State Defendants filed by
Onondaga Nation. (Berkey, Curtis) (Entered: 11116/2006)

1111612006 56 AFFIDAVIT in Opposition re..:!i MOTION to Dismiss On BehalfofNon-State
Defendants,.£l.MOTION to Dismiss on behalfofState Defendants. Declaration of
Robert T. Coulter filed by Onondaga Nation. (Attachments: #.1 Exhibit(s) Exhibits
A-B to Declaration ofRobert T. Coulter)(Berkey, Curtis) (Entered: 11/16/2006)

1111612006 j1 AFFIDAVIT in Opposition re..:!i MOTION to Dismiss On BehalfofNon-State
Defendants,.£l.MOTION to Dismiss on behalfofState Defendants. Declaration of
Anthony F.C. Wallace filed by Onondaga Nation. (Attachments: #.1 Exhibit(s)
Wallace Exhibits A-G#.2 Exhibit(s) Wallace Exhibits H-M#.,1 Exhibit(s) Wallace
Exhibits N-P)(Berkey, Curtis) (Entered: 11/16/2006)

11/16/2006 ill AFFIDAVIT in Opposition re..:!i MOTION to Dismiss On BehalfofNon-State
Defendants,.£l.MOTION to Dismiss on behalfofState Defendants. Declaration or
Robert E. Bieder filed by Onondaga Nation. (Attachments: #.1 Exhibit(s) Bieder
Exhibits A-L#.2 Exhibit(s) Bieder Exhibits M-W)(Berkey, Curtis) (Entered:
11116/2006)

11116/2006 59 AFFIDAVIT in Opposition re..:!i MOTION to Dismiss On BehalfofNon-State
Defendants,.£l.MOTION to Dismiss on behalfofState Defendants. Declaration
and CVofLindsay G. Robertson filed by Onondaga Nation. (Attachments: #.1
Exhibit(s) Robertson Exhibits A-C)(Berkey, Curtis) (Entered: 11116/2006)

11116/2006 !ill AFFIDAVIT in Opposition re..:!i MOTION to Dismiss On BehalfofNon-State
Defendants,.£l.MOTION to Dismiss on behalfofState Defendants. Declaration of
Tadodaho Sidney Hill filed by Onondaga Nation. (Attachments: #.1 Exhibit(s) Hill
Exhibits A-B)(Berkey, Curtis) (Entered: 11/1612006)

11116/2006 .6.l AFFIDAVIT in Opposition re..:!i MOTION to Dismiss On BehalfofNon-State
Defendants,.£l.MOTION to Dismiss on behalfofState Defendants. Declaration of
Joseph J. Heath filed by Onondaga Nation. (Attachments: #.1 Exhibit(s) Heath
Exhibits A-U)(Berkey, Curtis) (Entered: 11/16/2006)

11116/2006 62 AFFIDAVIT in Opposition re..:!i MOTION to Dismiss On BehalfofNon-State
Defendants,.£l.MOTION to Dismiss on behalfofState Defendants. Declaration of
J. DavidLehman filed by Onondaga Nation. (Attachments: #.1 Exhibit(s) Lehman
Exhibits A-K#.2 Exhibit(s) Lehman Exhibits L-M#.l Exhibit(s) Lehman Exhibit
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N#.,d Exhibit(s) Lehman Exbibits O-U#..5. Exhibit(s) Lehman Exbibits V-HH#..fi
Exhibit(s) Lehman Exhibits n-JJ)(Berkey, Curtis) (Entered: 11116/2006)

11/16/2006 Q3. STATEMENT OF MATERIAL FACTS re..d:l. MOTION to Dismiss on behalfof
State Defendants.,j;2MOTION to Dismiss On BehalfofNon-State Defendants
Plaintiff's Response to Defendants' Statement ofMaterial Facts filed by Onondaga
Nation. (Berkey, Curtis) (Entered: 11/16/2006)

11/16/2006 .Q:l CERTIFICATE OF SERVICE by Onondaga Nation re..5.,5, Response in Opposition
to MotionDeclarations, and Plaintiff's Response to Defendants' Statement of
Material Facts (Berkey, Curtis) (Entered: 11/16/2006)

11/22/2006 65 Letter Motion from AAG David Roberts for State ofNew York, George Pataki
requesting postponement of defendants' reply from 12/15/06 to 1/31/07 submitted
to Judge Kahn. (Roberts, David) (Entered: 11/22/2006)

11/28/2006 .2Q ORDER grantingM Letter Request and resetting motion reply, hearing ddls.
Signed by Judge Lawrence E. Kahn on 11/28/06. (wjg, ) (Entered: 11/30/2006)

11/28/2006 SetlReset Deadlines as toj;2 MOTION to Dismiss On BehalfofNon-State
Defendants,51MOTION to Dismiss on behalfofState Defendants.. Reply to
Response to Motion due by 1/31/2007. Motion Hearing set for 2/2/2007 09:30 AM
in Albany before Judge Lawrence E. Kahn. (wjg, ) (Entered: 11/30/2006)

01/06/2007 fJ1. Letter Motion from Robert T. Coulter for Onondaga Nation requesting Oral
argument submitted to Judge Lawrence E. Kahn. (Coulter, Robert) (Entered:
01/06/2007)

01/19/2007 68 Letter motion from Robert T. Coulter, Attorney for Onondaga Nation requesting to
file supplemental memorandum submitted to Judge Lawrence E. Kahn Letter
Motion from Robert T. Coulter, Attorney for Onondaga Nation for Onondaga
Nation requesting To file supplemental memorandum submitted to Judge Lawrence
E. Kahn. (Coulter, Robert) (Entered: 01/19/2007)

01/22/2007 69 ORDER grantingJi8. Letter Request and accepting supplemental memo. Signed by
Judge Lawrence E. Kahn on 1/22/07. (wjg,) (Entered: 01/23/2007)

01/23/2007 1Q ORDER granting...Q1 Letter Motion and resetting Hearing on..d:l. MOTION,j;2
MOTION: Motion Hearing (with oral argument) set for 3/28/2007 1:OOPM in
Albany before Judge Lawrence E. Kahn. Signed by Judge Lawrence E. Kahn on
1/23/07. (wjg, ) (Entered: 01/23/2007)

01/26/2007 11 Letter Motion from David Roberts AAG for State ofNew York, George Pataki
requesting seeking leave to file briefs of 22 pages (by NYS defendants) and 15
pages (by other defendants) submitted to Judge Kahn (briefs in reply to opposition
to dismissal motions, and in opposition to Rule 56(j) cross-motion). (Roberts,
David) (Entered: 01/26/2007)

01/29/2007 7.2. ORDER granting.1l Letter Request to file extended brief. Signed by Judge
Lawrence E. Kahn on 1/29/07. (wjg, ) (Entered: 01/30/2007)

01/31/2007 73 REPLY to Response to Motion re..d:l. MOTION to Dismiss on behalfofState
Defendants., 49 MOTION for Discovery,...@. Letter motion from Robert T. Coulter,
Attorneyfor Onondaga Nation requesting to file supplemental memorandum
submitted to Judge Lawrence E. Kahn Letter Motion from Robert T. Coulter,
Attorney for Onondaga Nation for Onondaga Nation requesting T,jj, MOTION to
Dismiss On BehalfofNon-State Defendants filed by State ofNew York, George
Pataki. (Attachments: #.1 Affinnation ofDavid Roberts#.2. Exbibit(s) A-
Biomedical Patent Mgmt Corp#J. Exbibit(s) B - Emereald Casin, Inc.#.,d
Exhibit(s) C - Shinnecock Indian Nation#..5. Exbibit(s) D - US petition for writ of
cert - Cayuga#Jl Exhibit(s) E - Cayuga / Seneca-Cayuga petition for writ of cert#
1Exhibit(s) F - Opposition to cert application - Cayuga)(Roberts, David)
(Entered: 01/31/2007)

01/31/2007 11 REPLY to Response to Motion rejj, MOTION to Dismiss On BehalfofNon-State
Defendants (Non-State Defendants' Reply Memorandum OfLaw In Support Of
Their Motion To Dismiss AndIn Opposition To Plaintiff's Motion Pursuant To
Rule 56(j)) filed by Hanson Aggregates North America, Onondaga County, City of
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Syracuse, Honeywell International, Inc., Trigen Syracuse Energy Corporation,
Clark Concrete Company, Inc., Valley Realty Development Company, Inc..
(Puzella, Mark) (Entered: 01/31/2007)

03/1512007 7.J. STATUS REPORT on Federal Government's consideration of/ltlgation request by
Onondaga Nation. (Coulter, Robert) (Entered: 03/15/2007)

03/2012007 1fi. ORDER resetting Hearing on 43 MOTION to MOTION to Dismiss:
Motion Hearing/Conference reset for 6/19/2007 10:00 AM in Albany before Judge
Lawrence E. Kahn. Pltf status report ddl re: Federal Government deliberation set to
60 days from the date of this Order. Signed by Judge Lawrence E. Kahn on
3/20/07. (wjg,) (Entered: 03/21/2007)

03/20/2007 Set Deadlines/Hearings (per 3/20/07 Order ofUSDJ Kahn): Pltf Status Report due
by 5/21/2007. (wjg, ) (Entered: 03/21/2007)

05/1812007 7J.. STATUS REPORT by Onondaga Nation. (Coulter, Robert) (Entered: 05/18/2007)

OS/2812007 18. Letter Motion from David Roberts AAG for State ofNew York, George Pataki
requesting confirming 6-19-05 conference, not oral argument submitted to Judge
Kahn. (Roberts, David) (Entered: 05128/2007)

OS/2912007 1'1 ORDER affirming/granting..lli Letter Request. Signed by Judge Lawrence E. Kahn
on 5/29/07. (wjg, ) (Entered: 05/30/2007)

06/07/2007 RESET Deadlines/Hearings: In Chambers Conference is reset for 6/27/2007 at
01:30 PM in Albany before Judge Lawrence E. Kahn. The conference is being
adjourned due to a conflict in the Court's calendar. (sas) (Entered: 06/07/2007)

06/25/2007 li.Q STATUS REPORT relating to conference scheduledfor 6-27-07 on behalfof
defendants by State ofNew Yor!c, George Pataki. (Roberts, David) (Entered:
06/25/2007)

06/25/2007 STATUS REPORT Relating to Conference Scheduledfor 6-27-07 on Behalfof
PlaintifJby Onondaga Nation. (Berkey, Curtis) (Entered: 06/25/2007)

06/27/2007 82 Minute Entry for proceedings held before Judge Lawrence E. Kahn: In Chambers
Conference held on 6/27/2007. Reset Deadlines as toM &45 MOTIONS to
Dismiss. Supplemental Briefs are due: 8/31/2007. Motion Hearing is reset for
10/11/2007 at 10:00 AM in Albany before Judge Lawrence E. Kahn. This motion
shall be oral. Appearances: AAG. D. Roberts, Attys J. Heath, R. T. Coulter &M.
Puzella. (Court Reporter T. Casal &CRD S. Snyder)(sas) (Entered: 06/27/2007)

07/17/2007 83 Letter Motion from Robert Coulter for Onondaga Nation requesting deferral of
argument and decision on certain Issues submitted to Judge Lawrence E. Kahn.
(Coulter, Robert) Letter Motion from Robert Coulter, Onondaga Nation for
Onondaga Nation requesting Deferral of argument and decision on certain issues
submitted to Judge Lawrence E. Kahn. (Coulter, Robert) (Entered: 07/17/2007)

08/31/2007 84 RESPONSE in Opposition reM MOTION to Dismiss on behalfofState
Defendants., 45 MOTION to Dismiss On BehalfofNon-State Defendants -
Supplemental- filed by Onondaga Nation. (Berkey, Curtis) (Entered: 08/31/2007)

08/31/2007 85 LETTER BRIEF on behalfofall defendants, opposing 7/17/07 request to sever
andpostpone decision ofEleventh Amendment / Rule 19 bases ofmotion to dismiss
by State ofNew York, George Pataki. (Attachments: Exhibit(s) Attachemnt I -
7/5/06 order#..2. Exhibit(s) Attachment 2 - order 1/23/07#3. Exhibit(s) Attachment
3 -letter 3/15/07#..1 Exhibit(s) Attachment 4 -letter 5/18/07 w/ attachment#..5,
Exhibit(s) Attachment 5 -letter 10/25/05)(Roberts, David) (Entered: 08/31/2007)

08/31/2007 86 MEMORANDUM OF LAW reMMotion to Dismiss, 45 Motion to Dismiss",
Defendants' Joint Supplmental MOL re Oneida decision filed by State ofNew
York, George Pataki. (Attachments: Appendix Oneida decision
5121/07)(Roberts, David) (Entered: 08/3112007)

08/31/2007 87 AFFIDAVIT in Support re...:U MOTION to Dismiss on behalfofState Defendants.,
45 MOTION to Dismiss On BehalfofNon-State Defendants supporting
Defendants' Joint Supplemental MOL re Oneida decision filed by State ofNew
York, George Pataki. (Attachments: Exhibit(s) A - Oneida - Declaration
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Pursuant to Rule 56(f)#.l Exhibit(s) B - Oneida - Statement ofGenuine Issues of
Material Fact#..3. Exhibit(s) C - Oneida - Declaration identifYing exhibits
submitted by Oneidas)(Roberts, David) (Entered: 08/3112007)

08/3112007 li.8. CERTIFICATE OF SERVICE by State ofNew York, George Pataki re..l!2
LETTER BRIEF,Jl!i Memorandum ofLaw,Jl1 Affidavit in Support ofMotion"
(Roberts, David) (Entered: 08/31/2007)

1011112007 ll.2 Minute Entry for proceedings held before Judge Lawrence E. Kahn: Motion
Hearing held on 10111/2007 re: 43 MOTION to Dismiss &::1:.2 MOTION to
Dismiss. Arguments are presented. The Court RESERVES decision. Appearances:
Attys. 1. Heath, R. T. Coulter, C. Berkey, D. Roberts &M. Puzella; Law Clerks L.
Cloutier &S. Koster. (Court Reporter B. Buckley &CRD S. Snyder) (sas)
(Entered: 10/12/2007)

10/22/2007 90 TRANSCRIPT REQUEST by Hanson Aggregates North America, Onondaga
County, City of Syracuse, Honeywell International, Inc., Trigen Syracuse Energy
Corporation, Clark Concrete Company, Inc., Valley Realty Development
Company, Inc. for proceedings held on 10/1112007 before Judge Kahn.. (puzella,
Mark) (Entered: 10/22/2007)

10/26/2007 92 NOTICE ofWithdraw1ofAppearance ofGus P. Co1debella by Hanson Aggregates
North America, Onondaga County, City of Syracuse, Honeywell International,
Inc., Trigen Syracuse Energy Corporation, Clark Concrete Company, Inc., Valley
Realty Development Company, Inc. re..l2 Notice (Other), Notice (Other). (ban)
(Entered: 10/29/2007)

10/2912007 21 TRANSCRIPT REQUEST by Onondaga Nation for proceedings held on Oct. 11,
2007 before Judge Lawrence Kahn.. (Heath, Joseph) (Entered: 10/29(2007)

11120/2007 23- RECORD of Proceedings: motion hearing held on 10111/07 before Judge Lawrence
E. Kahn, Court Reporter: Bonnie J. Buckley. Tape Number: none IMPORTANT
NOTICE - REDACTION OF TRANSCRIPTS: In order to remove personal
identifier data from the transcript, a party must electronically file a Notice of Intent
to Redact with the Clerk's Office within 5 business days ofthis date. The policy
governing the redaction of personal information is located on the court website at
www.nynd.uscourts.gov. Read this polic.y carefiilly, If no Notice of Intent to
Redact is filed within 5 business days of this date, the court will assume redaction
ofpersonal identifiers is not necessary and the transcript will be made available on
the web 90 days from today's date. Notice ofIntent to Redact due by
11128/2007,Transcript due by 211912008. (bjb, ) (Entered: 11120/2007)

01107/2009 TRANSCRIPT REQUEST by defendants Hanson Aggregates North America,
Honeywell International, Inc. for proceedings held on 10/11107 before Judge
Lawrence E. Kahn.. (bjb, ) (Entered: 01/07/2009)

0112912009 94 NOTICE ofAppearance by Christopher M. Mack on behalf ofOnondaga County
(Attachments: Certificate ofService)(Mack, Christopher) (Entered:
01129(2009)

0912112009 95 ORDERED, that Plaintiffs Motion seeking a continuance to conduct discovery
(Dkt. No. 49) is DENIED. Signed by Senior Judge Lawrence E. Kahn on
September 21, 2009. (sas) (Entered: 09(2112009)

11103/2009 2!l STATUS REPORT by Onondaga Nation. (Coulter, Robert) (Entered: 11103/2009)
0611812010 21. Letter Motion from Robert T. Coulter for Onondaga Nation requesting Leave to

withdraw as attorney submitted to Judge Lawrence E. Kahn. (Coulter, Robert)
(Entered: 06/18/2010)

06/23/2010 2ll ORDER granting..21 Motion to Withdraw as counsel by Robel1 T. Coulter, Esq.
Signed by Senior Judge Lawrence E. Kahn on 6/22/10. (ban) (Entered: 06/23/2010)

0811012010 99 NOTICE by George Pataki, State ofNew York regarding 2d Cir. Oneida decision
(Attachments: Appendix Oneida decision 8-9-1O)(Roberts, David) (Entered:
08/10/2010)
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09/22/2010 lQ.Q MEMORANDUM-DECISION AND ORDERED, that the State Defendants
Motion to dismiss (Dkt. No. 43) is GRANTED, and it is further ORDERED, that
the Non-state Defendants Motion to dismiss (Dkt. No. 45) is GRANTED, and it is
further ORDERED, that Plaintiff Onondaga Nations Amended Complaint (Dkt.
No. 29) is DISMISSED with prejudice. Signed by Senior Judge Lawrence E. Kahn
on September 22, 2010. (sas) (Entered: 09/22/2010)

09/22/2010 101 JUDGMENT in favor ofClark Concrete Company, Inc., Hanson Aggregates North
America, Honeywell International, Inc., Onondaga County, State ofNew York,
Trigen Syracuse Energy Corporation, Valley Realty Development Company, Inc.,
City of Syracuse, George Pataki against Onondaga Nation. It is ORDERED and
ADJUDGED that in the above entitled action, the case is DISMISSED and
judgment is entered in favor of the defendants as against the plaintiff, in
accordance with the Memorandum-Decision and Order of the Honorable
Lawrence E. Kahn, dated 9/22110. (ban) (Entered: 09/22/2010)

09/22/2010 Mailed a copy of.l..Ql Judgment to all non-ecfparties. (ban) (Entered: 09/22/2010)
1012012010 102 NOTICE OF APPEAL as to 100 Order on Motion to Dismiss", by Onondaga

Nation. Filing fee $ 455, receipt number 0206-1694164. (Attachments: #.1
Declaration of Service)(Berkey, Curtis) (Entered: 10/20/20I0)

10/2112010 .l!ll ELECTRONIC NOTICE AND CERTIFICATION sent to US Court ofAppeals re
l!l2Notice ofAppeal. (ban) (Entered: 10/21/2010)

10/2112010 CLERK'S CORRECTION OF DOCKET ENTRY: Deleted document #104, as it
was a duplicate submission of...l!ll Electronic Certification to Court ofAppeals.
(ban) (Entered: 10/2112010)

11/02/2010 USCA Case Number is 10-4273-cv for 102 Notice ofAppeal filed by Onondaga
Nation. (cbm) (Entered: 11102/2010)

11/03/2010 l!M NOTICE ofAppearance by Gordon Cuffy on behalf ofOnondaga County
(Attachments: #.1 Certificate of Service)(Cuffy, Gordon) (Entered: 11103/20 I0)

JA-13

!aaassseee:::      111000-­-­-444222777333                              DDDooocccuuummmeeennnttt:::      888222                              PPPaaagggeee:::      111777                                    000222///222888///222000111222                                    555333777999999999                                    222666111



Case 5:05-CV-00314-LEK-DRH Document 1 Filed 03/11/05 Page 1 of 16

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK 5 05 -cv- 0314---------------
THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK; GEORGE PATAKI, IN
HIS INDIVIDUAL CAPACITY AND AS GOVERNOR
OF NEW YORK STATE; ONONDAGACOUNTY;
THE CITY OF SYRACUSE; HONEYWELL
INTERNATIONAL, INC.; TRIGEN SYRACUSE
ENERGY CORP,l\?RATION; CLARK CONCRETE
COMPANY, INC.;VALLEY REALTY DEVELOPMENT
COMPANY, INC.; HANSON AGGREGATES NORTH
AMERICA,

Defendants.

Civil Action No.

LEr( IDRH

COMPLAINT FOR DECLARATORY ffiDGMENT

1. Nature of the Action

I. The Onondaga people wish to bring about a healing between themselves

and all others who live in this region that has been the homeland of the Onondaga Nation since

the dawn of time. The Nation and its people have a uniqne spiritual, cultural, and historic
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relationship with the land, which is embodied in Gayanashagowa, the Great Law ofPeace. This

relationship goes far beyond federal and state legal concepts ofownership, possession, or other

legal rights. The people are one with the land and consider themselves stewards of it. It is the

duty of the Nation's leaders to work for a healing ofthis land, to protect it, and to pass it on to

future generations. The Onondaga Nation brings this action on behalfof its people in the hope

that it may hasten the process ofreconciliation and bring lasting justice, peace, and respect

among all who inhabit this area.

2. This is an action to declare that certain lands are the property of the

Onondaga Nation and the Haudenosaunee, having been unlawfully acquired by the State ofNew

York in violation of the federal Indian Trade and Intercourse Acts, now codified at 25 U.S.C.

§177, and in violation of the United States Constitution, the Treaty ofFort Stanwix of 1784, and

the Treaty ofCanandaigua of 1794.

II. Jurisdiction and Venue

3. The jurisdiction ofthis Court is invoked pursuant to 28 U.S.C. §§1331,

1337,1343 and 1362. Venue lies in this District under 28 U.S.C. §1391(b).

4. Plaintiffs claim for relief arises under federal common law; the United

States Constitution; the Indian Trade and Intercourse Acts of I790, 1793. 1796, 1799, 1802, and

1834, now codified at 25 U.S.C. §177; under the Treaty ofFort Stanwix of 1784, 7 Stat. 15; and

the Treaty ofCanandaigua of 1794, 7 Stat. 44.

III. Parties

5. The plaintiffONONDAGANATION is an Indian nation recognized by

the United States through the Secretary of the Interior of the United States. It is, and has been at

2
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all relevant times, an "Indian nation" wit*lin the meaning ofthe federal Indian Trade and

Intercourse Acts of 1790 and later, now 25 U.S.C. §177. The citizens of the Onondaga Nation

reside principally on their territory or "reservation" south ofNedrow, New York. The Nation

brings this action by authority of the Onondaga Council ofChiefs, the sole government ofthe

OnondagaNation. The government of the Onondaga Nation is recognized by the United States

through the Secretaryofthe Interior. The relationship of the Onondaga Nation to the United

States has never been tenninated.

6.. The Onondaga Nation sues on its own behalf and on behalfof and with the

authority of the Haudenosaunee. The Haudenosaunee is a confederacy, originally, offive Indian

nations: the Onondaga Nation, Mohawk Nation, Oneida Nation, Cayuga Nation, and Seneca

Nation. The Tuscarora Nation joined the Haudenosaunee in approximately 1712. It is called, in

English, the "Six Nations Iroquois Confederacy." The capital or central Council Fire of the

Confederacy is at Onondaga. The Onondagas are the firekeepers of the Haudenosaunee. The

Haudenosaunee entered into two treaties recognized as valid by the United States: the Treaty of

Fort Stanwix of 1784 aud the Treaty of Canandaigua of 1794. This action is brought by authority

of the Council ofChiefs of the Haudenosaunee as well as by authority of the Council ofChiefs of

the Onondaga Nation. The Haudenosaunee does not object to this case proceeding in its absence.

7. The defendant STATE OF NEW YORK is the purported original

purchaser of the land that is the subject of this action, pursuant to transactions described in

paragraphs 25 through 38 below. The State continues to claim an interest in and to occupy

certain portions ofthis land. The address ofthe State ofNew York is: Attorney General Eliot L.

Spitzer, Department ofLaw, State Capital, Albany, New York 12224-0341.

3
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8. The plaintiff has fonnalIyrequested the State ofNew York to waive

whatever immunity it may claim to this suit in the interest of fairness toward the other defendants

and in the interest ofjustice.

9. The United States has been requested to file suit against the State ofNew

York asserting a claim identical to that asserted in this complaint. Such a suit by the United

States would breach the immunity that New York State may assert. The United States has filed

supporting suits or intervened in the Indian Trade and Intercourse Act claims in New York State

in behalf of the Senecas, Cayugas, Mohawks, and Oneidas: for example in Seneca Nation, el al.

v. The State ofNew York, el al. (2·d Cir., No. 02-61 85(L»; The Cayuga Indian Nation, el al. v.

Palaki, el al. (2nd Cir., No. 02-61 I I(L»; Canadian St. Regis Band ofMohawk Indians, el al. v.

The State ofNew York, el al. (NDNY, 5:82-CV-783); Oneida Indian Nation ofNew York State,

el al., v. The State ofNew York, el al. (NDNY, 74-CV-187).

10. Defendant Governor GEORGE PATAKIis sued here in his official

capacity as the Governor ofNew York and in his individual capacity in that he is acting beyond

the scope ofhis constitutional and other authority in unlawfulIy claiming an interest in the

plaintiffs lands. Governor George Pataki's address is: Executive Chamber, State Capital,

Albany, New York 12224.

II. Defendant ONONDAGA COUNTY is a county ofNew YOlK and

occupies or claims an interest in certain portions of the subject land. Onondaga County's address

is: Anthony Rivizzigno, Onondaga CountyAttorney, Civic Center, Syracuse, New York 13202.

4
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12. Defendant CITY.OF SYRACUSE is a municipality which occupies or

claims an interest in certain portions of the subject land. The address ofthe City ofSyracuse is:

Terri Bright, Syracuse Corporation Counsel, City Hall, Syracuse, New York 13202

13. Defendant HONEYWELL INTERNATIONAL, INC. is a corporation

which occupies or claims an interest in certain portions of the subject land, in particular several

industrial properties along the southwest shore ofOnondaga Lake, where, from the 1880s until

the 1980s, Honeywell and its predecessor companies operated various chemical plants, which

included the Main Plant, the Willis Avenue Plant and the Bridge Street Plant. These industrial

operations ofHoneywell and its predecessor companies have degraded the land to which the

Onondaga Nation holds title under federal law. The address ofHoneywell International, Inc.,

is:101 Columbia Road, PO Box 2105, Morristown, New Jersey 07962.

14. Defendants CLARKCONCRETECOMPANY, INC. and its subsidiary,

VALLEY REALTY DEVEWPMENT COMPANY, INC. are corporations which occupy or

claim an interest in certain portions of the subject land, in particular the Tully gravel mine, which

is located on the north face of the Tully vaHey moraine and which has negatively impacted some

of the head waters ofOnondaga Creek. This mining operation has degraded the land to which

the Onondaga Nation holds title under federal law. This mining area, near SolvayRoad and

Tully Valley Road in Tully, New York, also contains areas of extreme archeological and cultural

sensitivity for the Onondaga Nation. The address ofboth Clark Concrete Company, Inc., and

Valley Realty Development Company, Inc. is: 434 East Brighton Avenue, Syracuse, New York

13210

5
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15. Defendant HANSON AGGREGATES NORTH AMERICA and its

subsidiaries are corporations which occupy or claim an interest in certain portions of the subject

land, in particular the property commonly referred to as the "JamesviIle quarry", which sprawls

across portions ofthe towns ofDeWitt and LaFayette and is one of the largest open pit mines in

New York State. Despite the vast areas that have been devastated by this mining operation, there

has been little or no reclamation of the land. Further, this mining operation has degraded the land

to which the Onondaga Nation holds title under federal law. The address ofHanson Aggregates

North America is: 8505 Freeport Parkway, Suite 138, Irving, Texas 75063.

16. Defendant TRIGEN SYRACUSE ENERGY CORPORATION occupies or

claims an interest in certain portions of the subject land, in particular an energy "cogeneration"

plant in the Town ofGeddes. This plant burns a combination ofcoal and plastic/paperwaste, or

"fluff", and its emissions include large quantities ofhydrochloric acid and quantities ofdioxins.

Trigen has polluted the air and degraded the land to which the Onondaga Nation holds title under

federal law. The address for Trigen Syracuse Energy Corporation is: 56 Industrial Drive,

Syracuse, New York 13204-1091. [,

IV. The Subject Land

17. The land which is the subject of this action is the aboriginal propertyof the

Onondaga Nation. This aboriginal area became part ofthe entire territory of the Haudenosaunee

when the Haudenosaunee was formed.

18. The aboriginal territory of the Onondaga Nation, so far as it lies within

what is known as the State ofNew York, is an area or strip of land running generally north and

south and lying between the aboriginal land of the Oneida Nation on the east and the Cayuga

!'6
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Nation on the west. The strip runs from the St. Lawrence River, along the east side ofLake

Ontario and south as far as the Pennsylvania border. The strip varies in width from about 10

miles to more than 40 miles.

19. For identification purposes only, a map showing the general area of land is

attached as Exhibit A. The precise locations of the boundaries are indeterminate at this time.

20. The precise areas at issue in this action are those parcels within the

aboriginal area above described in which defendants claim an interest.

V. Claim for Relief

21 The preceding paragraphs are hereby incorporated by reference.

22. The land which is the subject ofthis action has at all times, since time

immemorial, been the property of the Onondaga Nation and the Haudenosaunee. It has never

been sold, ceded, or given up by any Indian nation or entity.

23. The subject land is not only aboriginal property ofthe Onondaga Nation

and the Haudenosaunee, but it is also land recognized and secured by the Treaty ofFort Stanwix

of 1768 between the Haudenosaunee and the British Crown, by the Treaty of Fort Stanwix of

1784 (7 Stat. 15) between the United States and the Six Nations, and by the Treaty of

Canandaigua of 1794 (7 Stat. 44) between the United States and the Six Nations..

24. The Onondaga Nation is an Indian nation, and it has continuously existed

as an Indian nation since time immemorial.

25. In September, 1788, New York State negotiated a ''treaty,'' so-called, with

individuals purporting to represent the Onondaga Nation. In fact neither the Onondaga Nation

nor the Haudenosaunee authorized or consented to the "treaty."

7
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26. This "treaty" purported to cede and grant to the State ofNew York all the

lands of the Onondaga Nation, but provided that the Onondagas would hold forever a tract of

land described as follows:

all that tract of land beginning at the southerly end of the Salt Lake at the place
where the river or streamon which the Onondagos now have their village empties
into the said lake, and runs from the said place ofbeginning east three miles,
thence southerly according to the general course of the said river until it shall
intersect a line running east and west at the distance of three miles south from the
said village, thence from the said point of intersection west nine miles, thence
northerly parallel to the second conrse above mentioned until an east line will
strike the place ofbeginning, and thence east to the said place ofbeginning.

27, Pursuant to this purported "treaty," Onondaga Lake and the land one mile

around it were to remain for the common benefit of the people of the State ofNew York and the

Onondagas for the sole purpose ofmaking salt.

28. Because of the strong and persistent protests of the Chiefs and others of

the Onondaga Nation against the purported treaty of 1788, the State ofNew York called a

meeting in the Spring of 1790 for the purpose of resolving these complaints and ratifYing the

1788 "treaty,"

29. On June 16, 1790, certain persons purporting to represent the Onondaga

Nation signed a so-called "treaty" with the State ofNew York which purported to "ratify and

confirm" the 1788 "treaty".

30. In 1790 Congress passed the Indian Trade and Interconrse Act regulating,

among other things, purchases or other dealings in Indian land. Act of July 22, 1790, I Stat. 137.

This act has been continuously in force since that time and was re-enacted in the Acts ofMarch

I, 1793, I Stat, 329; Act ofJuly 22, 1796, I Stat. 469, 472; Act ofMarch 3, 1799, I Stat. 743,

8
"
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746; Act ofMarch 30, 1802,2 Stat. 139, 143; Act ofJune 30, 1834,4 Stat. 729, 730; Rev. Stat.

§2116. This act in pertinent part provides that:

No purchase, grant, lease or other conveyance ofland, or of any title or claim
thereto, from any Indian nation or tribe of Indians, shall be ofany validity in law or
equity, unless the same be made by treaty or conveyance entered into pursuant to the
Constitution.

25 U.S.C. §177.

31. The "treaty" document signed on June 16, 1790 was recorded as required

by New Yolk State law on November 25, 1791. However, the "treaty" ofJune 16, 1790 was

ineffective to convey title to any lands, because it could have no legal effect until it was recorded

as required by state law, and at the time it was recorded, on November 25, 1791, it was in

contravention of the United States Constitution, the Indian Trade and Intercourse Act of 1790,

and the Treaty ofFort Stanwix of 1784.

32. Neither the "treaty" of 1788 nor the "treaty" of 1790 was approved by the

New York legislature as required by a New York State statute, namely the Act ofMarch 18,

1788, 11 th Sess., Chap. 85, and as required by the New York Constitution, Article 37, until

passage of the Act ofApril 10, 1813, 36th Sess., Chap. XCII (R.L.), §VII.

33. The purported conveyance contained in the 1788 "treaty" was a nullity and

of no legal effect because of the failure of the legislature to approve the conveyance until the Act

of 1813 (cited in paragraph 32 above), long after the entry into effect of the United States

Constitution and the first Indian Trade and Intercourse Act.

34. The purported "treaty" signed in 1790 was a nullity and of no legal effect

because of the failure of the New York legislature to approve the "treaty" until the Act of 1813

9
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(cited in paragraph 32 above), and because it was in contravention of the United States

Constitution, the Treaty ofFort Stanwix of 1784, and the Indian Trade and Intercourse Act of

1790.

35. Despite the passage ofthe Indian Trade and Intercourse Act three years

earlier, the State ofNew York, in 1793, entered into a "treaty" with persons who the State

claimed represented the Onondaga Nation. The transaction purported to release and quit claim to

New York two tracts which were part of the area specifically set aside "forever" for the

Onondaga Nation in the 1790 "treaty."

A. The first tract is described as follows:

the first of the said Tracts begins in the East bounds of the said Reservation at a
certain bass wood tree marked for seven miles south from the Northeast comer of
the said Reservation and runs from the said place of beginning West to the River
or Stream commonly called the Onondago Creek, on which the Onondagos now
have their Village then Northerly down along the said River or Creek to the Lands
appropriated for the common benefit of the people of the State ofNew York and
of the Onondagoes and their posterity for the purpose ofmaking Salt, Then
easterly and Northerly along the said last mentioned lands to the line run from the
north bounds of the said reservation Then East along the said line to the northeast
comer of the said reservation and then South along the East Bounds of the said
Reservation seven miles to the place ofBeginning,

B. The second tract is described as follows:

And the second of the said Tracts begins at a point in the South bounds of the said
Reservation Four Miles West from the Southeast comer thereofand runs from the
said place ofbeginning North so far until an East course will strike the aforesaid
Basswood tree marked for the seven miles, South from the Northeast comer of the
said Reservation; then East to a point half a mile West from the aforesaid
Onondago Creek, then northerly along straight lines connecting points
successively at intervals ofhalf a mile northing from each other, each ofwhich
points shall be half a mile measured West from the said Onondago Creek to the
aforesaid Lands appropriated for the common benefit of the People of the State of
New York and of the Onondagoes and their posterity for the purpose ofmaking
Salt, Then along the same westerly and Northerly to the line run for the North

IO
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bounds of the said Reservation then along the said line west to the northwest
corner of the said reservation, then along the West bounds thereofSouth to the
Southwest corner thereof& then aleng the South bounds thereof east to the place
ofbeginning.

36. Again, in 1795, the State ofNew York entered into a "treaty" with persons

who the State claimed represented the OnondagaNation. This transaction purported to convey to

New York the Onondaga Nation's rights in Onondaga Lake and the lands one mile around it as

well as the strip ofland one-halfmile wide along the west side ofOnondaga Creek between

Onondaga Lake and the north boundary of the Onondaga territoIY as supposedly diminished by

the 1793 "treaty." This purported "treaty" also provided for one square mile ofland within the

diminished territoIY to be set aside for three individuals. No precise boundaries are stated in the

1795 "treaty." This third "treaty" also was entered into by the State ofNew York in defiance of

Congress's express prohibition set forth in the Indian Trade and Intercourse Act of I793.

37. In 1817, the State ofNew York entered into a fourth "treaty" with persons

who the State claimed represented the Onondaga Nation. This transaction purported to convey to

New York State two additional parcels contained within the area set aside "forever" for the

Onondaga Nation in the 1790 "treaty":

A. The first tract is described as follows:

All that certain Tract ofland being part of the Lands reserved to them in former
cessions to the said people and known as the Onondaga Residence Reservation
and bounded as follows North by the north bounds of said residence Reservation
East by the East bounds thereofSouth by the South bounds thereof and West by a
line parallel to the said east bounds and at the distance ofone mile and a half
westward from the same--

11
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B. The second tract is described as follows:

Beginning at the south east corner ofLot Number one hundred and fifty eight
which is the South West comer ofLot Number one hundred and sixty ofthe Tract
called the Onondago Reservation in the North bounds ofsaid residence
Reservation and running thence along the same East twenty five chains, then
South Sixty chains then West fifty chains then North sixty chains to said North
bounds of said Residence Reservation and then along the same East Twenty five
chains to the place ofbeginning containing Three hundred Acres --

38. Again, more than 30 years after purporting to set aside "forever" an area of

land for the Onondaga Nation and more than 30 years after passage of the first Indian Trade and

Intercourse Act, in 1822, the State ofNew Yolk entered into a fifth "treaty" with persons who the

State claimed represented the Onondaga Nation. This transaction purported to convey to the

State a parcel ofland as follows:

All that certain Tract ofland being part ofthe lands reserved to them in former
cessions to the said People and known as the Onondaga residence reservation and
bounded as follows to wit Beginning at the South west corner of the said
residence reservation and running thence along the south bounds thereofEast two
miles and a half to the lands sold by the said Indians to the said People in the year
One thousand eight hundred and Seventeen then along the sameNorth half a mile
then west parallel with the said South bounds two miles and a half then along the
same East two miles and a half to the place of beginning containing eight hundred
acres:

39. The so-called "treaties" of1788, 1790, 1793, 1795, 1817 and 1822 were

never approved or ratified by the Onondaga Nation or the Haudenosaunee. None of the

purported conveyances were made bypersons having authority or legal capacity to convey the

land.

40. Nor were the so-called "treaties" of 1788, 1790, 1793, 1795, 1817 and

1822 ratified or approved by the United States Senate or Congress. Nor was a United States
to

12
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Commissioner present at any of the "treaties". No part of the subject land has ever been ceded or

given up pursuant to a treaty or conveyance entered into under the Constitution nor pursuant to

any act ofCongress.
w

41. The land supposedly ceded in the so-called "treaties" of 1788 and 1790

remained the property of the Onondaga Nation and Haudenosaunee because of the failure of the

New York legislature to approve the "treaties" as required byNew York's Constitution and the

Act of 1788, and also independently because of the failure to record the 1790 treaty until after the

effective date of the United States Constitution and the first Indian Trade and Intercourse Act.

With enactment by Congress of the first Indian Trade and Intercourse Act in 1790, all ofthe

property of the Onondaga Nation and the Haudenosaunee became subject to the Act's

requirements. The said property has never been conveyed in compliance with the Act, and

therefore it remains the property of the Onondaga Nation and the Haudenosaunee.
i,

42. Each of the above-mentioned "treaties" between the State ofNew York

and the Onondaga Nation is a nullity and ofno legal effect. As a result, the subject land

supposedly ceded in the so-called "treaties" of 1788, 1790, 1793, 1795, 1817, and 1822 remained

the property ofthe Onondaga Nation and the Haudenosaunee.

43. The State ofNew York knew or should have known that its purported

purchases of the lands in question, without compliance with the United States Constitution and

the federal Indian Trade and Intercourse Acts, without compliance with the Act of 1788, and in

contravention of the Treaties ofFort Stanwix of 1784 and Canandaigua of 1794, were void,

wrongful, illegal, and ofno force or effect.

13
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44. Each ofthe defendants claims an interest in portions ofthe lands purport-

edly conveyed by one or more of the so-called "treaties" of 1788, 1790, 1793, 1795, 1817, and

1822. Because the defendants base their claimed interests in the subject lands on the void

"treaties," the defendants have no lawful interest in the subject land.

VI. Prayer for Relief

Wherefore, plaintiff prays for a declaratory judgment pursuant to 28 U.S.C. §2201

declaring:

A. That the purported conveyances of the "treaties" of 1788, 1790, 1793,

1795, 1817, and 1822 were and are null and void;

B. That the subject land remains the property of the Onondaga Nation and the

Haudenosaunee, and that the Onondaga Nation and Haudenosaunee continue to hold title to the

subject land.

Respectfully submitted,

14
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16 E. ashington St.
Suite 104
Syracuse, NY 13210-1502
(315) 475-2559

Curtis G. Berkey, BarNo. 101147
Alexander, Berl<ey, Williams
& Weathers, LLP
2000 Center Street, Suite 308
Berkeley, California 94704
(510) 548-7070
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK; GEORGE PATAKI, IN
HIS INDIVIDUAL CAPACITY AND AS GOVERNOR
OF NEW YORK STATE; ONONDAGA COUNTY;
THE CITY OF SYRACUSE; HONEYWELL
INTERNATIONAL, INC.; TRIGEN SYRACUSE
ENERGY CORPORATION; CLARK CONCRETE
COMPANY, INC.;VALLEY REALTY DEVELOPMENT
COMPANY, INC.; HANSON AGGREGATES NORTH
AMERICA,

Defendants.

Civil Action No.

05-CV-314
(LEK/DRH)

FIRST AMENDED COMPLAINT FOR DECLARATORY JUDGMENT

1. Natnre of the Action

I. The Onondaga people wish to bring about a healing between themselves

and all others who live in this region that has been the homeland of the Onondaga Nation since

the dawn of time. The Nation and its people have a unique spiritual, cultural, and historic
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relationship with the land, which is embodied in Gayanashagowa, the Great Law of Peace. This

relationship goes far beyond federal and state legal concepts of ownership, possession, or other

legal rights. The people are one with the land and consider themselves stewards of it. It is the

duty of the Nation's leaders to work for a healing of this land, to protect it, and to pass it on to

future generations. The Onondaga Nation brings this action on behalf of its people in the hope

that it may hasten the process of reconciliation and bring lasting justice, peace, and respect

among all who inhabit this area.

2. This is an action to declare that certain lands are the property of the

Onondaga Nation and the Haudenosaunee, having been unlawfully acquired by the State ofNew

York in violation of the federal mdian Trade and mtercourse Acts, now codified at 25 U.S.C.

§177, and in violation of the United States Constitution, the Treaty ofFort Stanwix of 1784, and

the Treaty ofCanandaigua of 1794.

II. Jurisdiction and Venue

3. The jurisdiction of this Court is invoked pursuant to 28 U.S.C. §§1331,

1337,1343 and 1362. Venue lies in this District under 28 U.S.C. §1391(b).

4. Plaintiffs claim for relief arises under federal common law; the United

States Constitution; the Indian Trade and h1tercourse Acts of1790, 1793, 1796, 1799, 1802, and

1834, now codified at 25 U.S.C. §177; under the Treaty of Fort Stanwix of 1784,7 Stat. 15; and

the Treaty of Canandaigua of 1794, 7 Stat. 44.

Ill. Parties

5. The plaintiff ONONDAGA NAnON is an Indian nation recognized by

the United States through the Secretary of the Interior of the United States. It is, and has been at

2
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all relevant times, an "Indian nation" within the meaning of the federal Indian Trade and

Intercourse Acts of 1790 and later, now 25 U.S.C. §177. The citizens of the Onondaga Nation

reside principally on their territory or "reservation" south ofNedrow, New York. The Nation

brings this action by authority of the Onondaga Council of Chiefs, the sole government of the

Onondaga Nation. The government of the Onondaga Nation is recognized by the United States

through the Secretary of the Interior. The relationship of the Onondaga Nation to the United

States has never been terminated.

6. The OnondagaNation sues on its own behalf and on behalf of and with the

authority of the Haudenosaunee. The Haudenosaunee is a confederacy, originally, of five Indian

nations: the Onondaga Nation, Mohawk Nation, Oneida Nation, Cayuga Nation, and Seneca

Nation. The Tuscarora Nation joined the Haudenosaunee in approximately 1712. It is called, in

English, the "Six Nations Iroquois Confederacy." The capital or central Council Fire of the

Confederacy is at Onondaga. The Onondagas are the firekeepers of the Haudenosaunee. The

Haudenosaunee entered into two treaties recognized as valid by the United States: the Treaty of

Fort Stanwix of 1784 and the Treaty of Canandaigua of 1794. This action is brought by authority

of the Council of Chiefs of the Haudenosaunee as well as by authority of the Council of Chiefs of

the Onondaga Nation. The Haudenosaunee does not object to this case proceeding in its absence.

7. The defendant STATE OF NEW YORK is the purported original

purchaser of the land that is the subject of this action, pursuant to transactions described in

paragraphs 25 through 38 below. The State continues to claim an interest in and to occupy

certain portions of this land. The address of the State ofNew York is: Attorney General Eliot L.

Spitzer, Department ofLaw, State Capital, Albany, New York 12224-0341.

3
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8. The plaintiff has formally requested the State ofNew Yode to waive

whatever immunity it may claim to this suit in the interest of fairness toward the other defendants

and in the interest ofjustice.

9. The United States has been requested to file suit against the State ofNew

York asserting a claim identical to that asserted in this complaint. Such a suit by the United

States would breach the immunity that New York State may assert. The United States has filed

supporting suits or intervened in the Indian Trade and Intercourse Act claims in New York State

in behalf of the Senecas, Cayugas, Mohawks, and Oneidas: for example in Seneca Nation, et ai.

v. The State ofNew York, et ai. (20d Cir., No. 02-6185(L»; The Cayuga Indian Nation, et ai. v.

Pataki, et ai. (20d Cir., No. 02-61 II(L»; Canadian St. Regis Band ofMohawk Indians, et ai. v.

The State ofNew York, et ai. (NDNY, 5:82-CV-783); Oneida Indian Nation ofNew York State,

et ai., v. The State ofNew York, et ai. (NDNY,74-CV-187).

10. Defendant Governor GEORGE PATAKI is sued here in his official

capacity as the Governor ofNew York and in his individual capacity in that he is acting beyond

the scope of his constitutional and other authority in unlawfully claiming an interest in the

plaintiffs lands. Governor George Pataki's address is: Executive Chamber, State Capital,

Albany, New York 12224.

11. Defendant ONONDAGA COUNTY is a county ofNew York and

occupies or claims an interest in certain portions of the subject land. Onondaga County's address

is: Anthony Rivizzigno, Onondaga County Attorney, Civic Center, Syracuse, New York 13202.

4
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12. Defendant CITY OF SYRACUSE is a municipality which occupies or

claims an interest in certain portions of the subject land. The address of the City of Syracuse is:

Terri Bright, Syracuse Corporation Counsel, City Hall, Syracuse, New York 13202

13. Defendant HONEYWELL INTERNATIONAL, lNC. is a corporation

which occupies or claims an interest in certain portions of the subject land, in particular several

industrial properties along the southwest shore ofOnondaga Lake, where, from the 1880s until

the 1980s, Honeywell and its predecessor companies operated various chemical plants, which

included the Main Plant, the Willis Avenue Plant and the Bridge Street Plant. These industrial

operations of Honeywell and its predecessor companies have degraded the land to which the

Onondaga Nation holds title under federal law. The address of Honeywell International, Inc.,

is: 101 Columbia Road, PO Box 2105, Morristown, New Jersey 07962.

14. Defendants CLARK CONCRETE COMPANY, INC. and its subsidiary,

VALLEY REALTY DEVELOPMENT COMPANY, INC. are corporations which occupy or

claim an interest in certain portions of the subject land, in particular the Tully gravel mine, which

is located on the north face of the Tully valley moraine and which has negatively impacted some

of the head waters ofOnondaga Creek. This mining operation has degraded the land to which

the Onondaga Nation holds title under federal law. This mining area, near Solvay Road and

Tully Valley Road in Tully, New York, also contains areas of extreme archeological and cultural

sensitivity for the Onondaga Nation. The address of both Clark Concrete Company, Inc., and

Valley Realty Development Company, Inc. is: 434 East Brighton Avenue, Syracuse, New York

13210

5
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15. Defendant HANSEN AGGREGATES NORTH AMERICA and its

subsidiaries are corporations which occupy or claim an interest in certain portions of the subject

land, in particular the property commonly referred to as the "Jamesville quarry", which sprawls

across portions of the towns of DeWitt and LaFayette and is one of the largest open pit mines in

New York State. Despite the vast areas that have been devastated by this mining operation, there

has been little or no reclamation of the land. Further, this mining operation has degraded the land

to which the Onondaga Nation holds title under federal law. The address ofHanson Aggregates

North America is: 8505 Freeport Parkway, Suite 138, Irving, Texas 75063.

16. Defendant TRIGEN SYRACUSE ENERGY CORPORATION occupies or

claims an interest in certain portions of the subj ect land, in particular an energy "cogeneration"

plant in the Town ofGeddes. This plant burns a combination of coal and plastic/paper waste, or

"fluff', and its emissions include large quantities of hydrochloric acid and quantities of dioxins.

Trigen has polluted the air and degraded the land to which the Onondaga Nation holds title under

federal law. The address for Trigen Syracuse Energy Corporation is: 56 Industrial Drive,

Syracuse, New York 13204-1091.

IV. The Subject Land

17. The land which is the subject of this action is the aboriginal property of the

Onondaga Nation. This aboriginal area became part of the entire territory of the Haudenosaunee

when the Haudenosaunee was formed.

18. The aboriginal territory of the Onondaga Nation, so far as it lies within

what is known as the State ofNew York, is an area or strip of land running generally north and

south and lying between the aboriginal land of the Oneida Nation on the east and the Cayuga

6
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Nation on the west. The strip runs from the St. Lawrence River, along the east side of Lake

Ontario and south as far as the Pennsylvania border. The strip varies in width from about 10

miles to more than 40 miles.

19. For identification purposes only, a map showing the general area ofland is

attached as Exhibit A. The precise locations of the boundaries are indeterminate at this time.

20. The precise areas at issue in this action are those parcels within the

aboriginal area above described in which defendants claim an interest.

V. Claim for Relief

21 The preceding paragraphs are hereby incorporated by reference.

22. The land which is the subject of this action has at all times, since time

immemorial, been the property of the Onondaga Nation and the Haudenosaunee. It has never

been sold, ceded, or given up by any Indian nation or entity.

23. The subject land is not only aboriginal property of the Onondaga Nation

and the Haudenosaunee, but it is also land recognized and secured by the Treaty of Fort Stanwix

of 1768 between the Haudenosaunee and the British Crown, by the Treaty ofFort Stanwix of

1784 (7 Stat. 15) between the United States and the Six Nations, and by the Treaty of

Canandaigua of 1794 (7 Stat. 44) between the United States and the Six Nations.

24. The Onondaga Nation is an Indian nation, and it has continuously existed

as an Indian nation since time immemorial.

25. In September, 1788, New York State negotiated a "treaty," so-called, with

individuals purporting to represent the OnondagaNation. In fact neither the Onondaga Nation

nor the Haudenosaunee authorized or consented to the "treaty."

7
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26. This "treaty" purported to cede and grant to the State ofNew York all the

lands of the Onondaga Nation, but provided that the Onondagas would hold forever a tract of

land described as follows:

all that tract of land beginning at the southerly end of the Salt Lake at the place
where the river or stream on which the Onondagos now have their village empties
into the said lake, and runs from the said place ofbeginning east three miles,
thence southerly according to the general course of the said river until it shall
intersect a line running east and west at the distance of three miles south from the
said village, thence from the said point of intersection west nine miles, thence
northerly parallel to the second course above mentioned until an east line will
strike the place of beginning, and thence east to the said place of beginning.

27. Pursuant to this purported "treaty," Onondaga Lake and the land one mile

around it were to remain for the common benefit of the people of the State ofNew York and the

Onondagas for the sole purpose ofmaking salt.

28. Because of the strong and persistent protests of the Chiefs and others of

the Onondaga Nation against the purported treaty of 1788, the State ofNew York called a

meeting in the Spring of 1790 for the purpose of resolving these complaints and ratifying the

1788 "treaty."

29. On June 16, 1790, certain persons purporting to represent the Onondaga

Nation signed a so-called "treaty" with the State ofNew York which purported to "ratifY and

confirm" the 1788 "treaty".

30. In 1790 Congress passed the Indian Trade and Intercourse Act regnlating,

among other things, purchases or other dealings in Indian land. Act of July 22, 1790, 1 Stat. 137.

This act has been continuously in force since that time and was re-enacted in the Acts ofMarch

1,1793, 1 Stat, 329; Act ofJuly 22,1796, 1 Stat. 469, 472; Act ofMarch 3, 1799, 1 Stat. 743,

8
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746; Act ofMarch 30,1802,2 Stat. 139, 143; Act ofJune 30,1834,4 Stat. 729, 730; Rev. Stat.

§2116. This act in pertinent part provides that:

No purchase, grant, lease or other conveyance of land, or of any title or claim
thereto, from any Indian nation or tribe of Indians, shall be of any validity in law or
equity, unless the same be made by treaty or conveyance entered into pursuant to the
Constitution.

25 U.S.C. §177.

31. The "treaty" document signed on June 16, 1790 was recorded as required

by New York State law on November 25, 1791. However, the "treaty" ofJune 16, 1790 was

ineffective to convey title to any lands, because it could have no legal effect until it was recorded

as required by state law, and at the time it was recorded, on November 25,1791, it was in

contravention of the United States Constitution, the Indian Trade and Intercourse Act of 1790,

and the Treaty of Fort Stanwix of 1784.

32. Neither the "treaty" of 1788 nor the "treaty" of 1790 was approved by the

New York legislature as required by a New York State statute, namely the Act ofMarch 18,

1788, 11 th Sess., Chap. 85, and as required by the New York Constitution, Article 37, until

passage of the Act ofApril 10, 1813, 36th Sess., Chap. XCII (R.L.), §VII.

33. The purported conveyance contained in the 1788 "treaty" was a nullity and

of no legal effect because of the failure of the legislature to approve the conveyance until the Act

of 1813 (cited in paragraph 32 above), long after the entry into effect of the United States

Constitution and the first Indian Trade and Intercourse Act.

34. The purported "treaty" signed in 1790 was a nullity and of no legal effect

because of the failure of the New York legislature to approve the "treaty" until the Act of 1813
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(cited in paragraph 32 above), and because it was in contravention of the United States

Constitution, the Treaty ofFort Stanwix of 1784, and the Indian Trade and Intercourse Act of

1790.

35. Despite the passage of the Indian Trade and Intercourse Act three years

earlier, the State ofNew York, in 1793, entered into a "treaty" with persons who the State

claimed represented the Onondaga Nation. The transaction purported to release and quit claim to

New York two tracts which were part of the area specifically set aside "forever" for the

Onondaga Nation in the 1790 "treaty."

A. The first tract is described as follows:

the first of the said Tracts begins in the East bounds of the said Reservation at a
certain bass wood tree marked for seven miles south from the Northeast comer of
the said Reservation and runs from the said place of beginning West to the River
or Stream commonly called the Onondago Creek, on which the Onondagos now
have their Village then Northerly down along the said River or Creek to the Lands
appropriated for the common benefit of the people of the State ofNew York and
of the Onondagoes and their posterity for the purpose ofmaking Salt, Then
easterly and Northerly along the said last mentioned lands to the line run from the
north bonnds of the said reservation Then East along the said Line to the northeast
corner ofthe said reservation and then South along the East Bonnds of the said
Reservation seven miles to the place ofBeginning,

B. The second tract is described as follows:

And the second ofthe said Tracts begins at a point in the South bonnds ofthe said
Reservation Four Miles West from the Southeast corner thereof and runs from the
said place of beginning North so far nntil an East course will strike the aforesaid
Basswood tree marked for the seven miles, South from the Northeast corner of the
said Reservation; then East to a point half a mile West from the aforesaid
Onondago Creek, then northerly along straight lines connecting points
successively at intervals of half a mile northing from each other, each ofwhich
points shall be half a mile measured West from the said Onondago Creek to the
aforesaid Lands appropriated for the common benefit of the People ofthe State of
New York and of the Onondagoes and their posterity for the purpose ofmaking
Salt, Then along the same westerly and Northerly to the Line rnn for the North

10
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bounds of the said Reservation then along the said line west to the northwest
comer of the said reservation, then along the West bounds thereof South to the
Southwest comer thereof& then along the South bounds thereof east to the place
ofbeginning.

36. Again, in 1795, the State ofNew York entered into a "treaty" with persons

who the State claimed represented the Onondaga Nation. This transaction purported to convey to

New York the Onondaga Nation's rights in Onondaga Lake and the lands one mile around it as

well as the strip ofland one-halfmile wide along the west side ofOnondaga Creek between

Onondaga Lake and the north boundary of the Onondaga territory as supposedly diminished by

the 1793 "treaty." This purported "treaty" also provided for one square mile of land within the

diminished territory to be set aside for three individuals. No precise boundaries are stated in the

1795 "treaty." This third "treaty" also was entered into by the State ofNew York in defiance of

Congress's express prohibition set forth in the Indian Trade and Intercourse Act of 1793.

37. In 1817, the State ofNew York entered into a fourth "treaty" with persons

who the State claimed represented the Onondaga Nation. This transaction purported to convey to

New York State two additional parcels contained within the area set aside "forever" for the

Onondaga Nation in the 1790 "treaty":

A. The first tract is described as follows:

All that certain Tract of land being part of the Lands reserved to them in former
cessions to the said people and Imown as the Onondaga Residence Reservation
and bounded as follows North by the north bounds of said residence Reservation
East by the East bounds thereof South by the South bounds thereof andWest by a
line parallel to the said east bounds and at the distance of one mile and a half
westward from the same-

11
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B. The second tract is described as follows:

Beginning at the south east comer of Lot Number one hundred and fifty eight
which is the South West comer ofLot Number one hundred and sixty of the Tract
called the Onondago Reservation in the North bounds of said residence
Reservation and running thence along the same East twenty five chains, then
South Sixty chains then West fifty chains then North sixty chains to said North
bounds of said Residence Reservation and then along the same East Twenty five
chains to the place of beginning containing Three hundred Acres --

38. Again, more than 30 years after purporting to set aside "forever" an area of

land for the Onondaga Nation and more than 30 years after passage of the first Indian Trade and

Intercourse Act, in 1822, the State ofNew York entered into a fifth "treaty" with persons who the

State claimed represented the Onondaga Nation. This transaction purported to convey to the

State a parcel ofland as follows:

All that certain Tract of land being part of the lands reserved to them in former
cessions to the said People and Imown as the Onondaga residence reservation and
bounded as follows to wit Beginning at the South west corner of the said
residence reservation and running thence along the south bounds thereof East two
miles and a half to the lands sold by the said Indians to the said People in the year
One thousand eight hundred and Seventeen then along the same North half a mile
then west parallel with the said South bounds two miles and a half then along the
same East two miles and a half to the place ofbeginning containing eight hundred
acres:

39. The so-called "treaties" of 1788, 1790, 1793, 1795, 1817 and 1822 were

never approved or ratified by the Onondaga Nation or the Haudenosaunee. None of the

purported conveyances were made by persons having authority or legal capacity to convey the

land.

40. Nor were the so-called "treaties" of 1788, 1790, 1793, 1795, 1817 and

1822 ratified or approved by the United States Senate or Congress. Nor was a United States

12
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Commissioner present at any of the "treaties". No part of the subject land has ever been ceded or

given up pursuant to a treaty or conveyance entered into under the Constitution nor pursuant to

any act of Congress.

41. The land supposedly ceded in the so-called "treaties" of 1788 and 1790

remained the property of the Onondaga Nation and Haudenosaunee because of the failure of the

New York legislature to approve the "treaties" as required by New York's Constitution and the

Act of 1788, and also independently because of the failure to record the 1790 treaty until after the

effective date of the United States Constitution and the first Indian Trade and Intercourse Act.

With enactment by Congress of the first Indian Trade and Intercourse Act in 1790, all of the

property of the Onondaga Nation and the Haudenosaunee became subject to the Act's

requirements. The said property has never been conveyed in compliance with the Act, and

therefore it remains the property of the Onondaga Nation and the Haudenosaunee.

42. Each of the above-mentioned "treaties" between the State ofNew York

and the Onondaga Nation is a nullity and of no legal effect. As a result, the subject land

supposedly ceded in the so-called "treaties" of 1788, 1790, 1793, 1795, 1817, and 1822 remained

the property of the Onondaga Nation and the Haudenosaunee.

43. The State ofNew York koew or should have known that its purported

purchases of the lands in question, without compliance with the United States Constitution and

the federal Indian Trade and Intercourse Acts, without compliance with the Act of 1788, and in

contravention of the Treaties of Fort Stanwix of 1784 and Canandaigna of 1794, were void,

wrongful, illegal, and ofno force or effect.

13
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44. Each ofthe defendants claims an interest in portions of the lands purport-

edly conveyed by one or more of the so-called "treaties" of 1788, 1790, 1793, 1795, 1817, and

1822. Because the defendants base their claimed interests in the subject lands on the void

"treaties," the defendants have no lawful interest in the subject land.

45. The Onondaga Nation has strongly and persistently protested in various

forms and in a wide variety of fora New York State's taking of the Nation's land and exercizing

jurisdiction over the Nation's land in violation of the Trade and Intercourse Act, the Treaty of

Canandaigua, the Treaty ofFort Stanwix, and the U.S. Constitntion.

46. The Onondaga Nation has pursued whatever avenues were open to it to

seek redress for the unlawful taking ofthe subject lands. The Onondaga Nation has sought to

overcome legal and political obstacles to the fair and final resolution of the land issues asserted

in this action, including without limitation the facts that the federal courts were not open to hear

these cases until 1974 at the earliest, and that the prima facie elements of the claims were not

upheld until 1985.

47. Until recently, the Onondaga Nation faced serious obstacles to the

assertion of the rights that are the subject of this action, including without limitation lack of

financial resources, lack of access to attorneys, lack offederal court jurisdiction, and an inability

to communicate with and understand the English language adequately.

48. The Onondaga Nation was justified in relying on the promises of the

United States Government in treaties and statntes that it would protect the Nation from the

unlawful dispossession of their lands. The filing of this lawsuit now does not prejudice any of

14
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the defendants. Under these circumstances, the lapse of time between the illegal transactions and

the filing of this lawsuit is not unreasonable.

49. From the time of the illegal transactions, the Onondaga Nation and the

Haudenosaunee have continually maintained cultural, spiritual, legal, and political ties to the

subject land, which contains particular parcels and resources of significance to the Nation and its

citizens. The Nation has taken actions to protect such sites from degradation, impairment or

destruction.

50. The subject land became populated and developed by non-fudians over the

persistent protests of the Onondaga Nation and the Haudenosaunee. As one example, in 1841,

the Onondaga Nation sought the assistance of the United States Government to stop the flood of

non-Indian settlers into the Nation's land by enforcing the promises made in the Treaty of

Canandaigua. The Onondaga Nation and the Haudenosauee would have maintained even

stronger ties to the subject land if not prohibited from doing so by New York State's unlawful

conduct in taking and parceling out the Nation's land to non-Indians.

51. Onondaga Nation citizens live in communities throughout the claim area

They have never left their aboriginal territory, nor voluntarily relinquished ownership of the

subject land, nor broken their historic and contemporary cultural, spiritual, legal, and political

ties to the subject land.

52. New York State and the other defendants have at all times known or had

reason to know of the Nation's assertions of ownership and the Nation's protests concerning the

takings of the Nation's land.

15
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53. New York State acted in bad faith by, among other things, deliberately

dealing with individuals who lacked authority to act for the Nation, by deceiving these persons

and the Nation about the nature of the transactions, and by ignoring the federal government's

explicit warnings not to violate the Trade and Intercourse Act in taking Indian lands that were

protected by federal treaties and laws.

VI. Prayer for Relief

Wherefore, plaintiff prays for a declaratory judgment pursuant to 28 U.S.C. §2201

declaring:

A. That the purported conveyances of the "treaties" of 1788, 1790, 1793,

1795,1817, and 1822 were and are null and void;

B. That the subject land remains the property ofthe Onondaga Nation and the

Haudenosaunee, and that the Onondaga Nation and Haudenosaunee continue to hold title to the

subject land.

Respectfully submitted,

sf Robert T. Coulter
Robert T. Coulter, Bar No. 101416
Indian Law Resource Center
602 North Ewing Street
Helena, Montana 59601
(406) 449-2006
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sf Joseph J. Heath
Joseph J. Heath, Bar No. 505660
716 E. Washington St.
Suite 104
Syracuse, NY 13210-1502
(315) 475-2559

Curtis G. Berkey, Bar No. 101147
Alexander, Berkey, Williams
& Weathers, LLP
2000 Center Street, Suite 308
Berkeley, California 94704
(510) 548-7070

17

JA-46

!aaassseee:::      111000-­-­-444222777333                              DDDooocccuuummmeeennnttt:::      888222                              PPPaaagggeee:::      555000                                    000222///222888///222000111222                                    555333777999999999                                    222666111



e
II - k
'"

;l
.....

i
i -
Ii

!aaassseee:::      111000-­-­-444222777333                              DDDooocccuuummmeeennnttt:::      888222                              PPPaaagggeee:::      555111                                    000222///222888///222000111222                                    555333777999999999                                    222666111



Case 5:05-cv-00314-LEK-DRH Document 43 Filed 08/15/06 Page 1 of 3

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK; GEORGE PATAKI, IN
HIS INDIVIDUAL CAPACITY AND AS GOVERNOR
OF NEW YORK STATE; ONONDAGA COUNTY;
THE CITY OF SYRACUSE; HONEYWELL
INTERNATIONAL, INC.; TRIGEN SYRACUSE
ENERGY CORPORATION; CLARK CONCRETE
COMPANY, INC.; VALLEY REALTY DEVELOPMENT
COMPANY, INC.; HANSON AGGREGATES NORTH
AMERICA,

Defendants.

STATE DEFENDANTS'
NOTICE OF MOTION TO
DISMISS

05-CV-314
(LEKlDRH)

PLEASE TAKE NOTICE that, upon the annexed affirmation ofDavid B. Roberts and

the exhibit attached thereto, dated August 15, 2006, the accompanying Memorandum ofLaw In

Support OfThe New York State Defendants' Motion To Dismiss, and upon the pleadings and all

prior papers by and between the parties to this action, the undersigned, pursuant to Northern

District Local Rule 7.1 (b)(1) and the schedule so-ordered by this Court on July 5, 2006, shall

move this Court at a Motion Term on December I, 2006, before the Honorable Lawrence E.

Kahn, United States District Judge, c/o United States District Court, Northern District ofNew

York, at the James T. Foley Federal Courthouse, 445 Broadway, Albany, New York 12207-

2924, for an order and judgment pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of

Civil Procedure, dismissing Plaintiffs First Amended Complaint in the above action for want of

subject matter jurisdiction and for failure to state a claim for which relief can be granted,

together with such other and further relief as to the Court may deem just and proper.
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PLEASE TAKE FURTHER NOTICE that, pursuant to the schedule so ordered by this

Court on July 5, 2006, any papers in opposition to the motion must be served by October 16,

2006, and the motion will be considered on the submission of the motion papers only.

DATED: Albany, New York
August 15,2006

ELIOT SPITZER
Attorney General of the
State ofNew York
Attorney for Defendants The State ofNew York and
George Pataki, in his Individual Capacity and as
Governor ofNew York State
The Capitol
Albany, NY 12224

s/ /)AWl /':.

DAVID B. ROBERTS, ESQ.
Assistant Attorney General
of Counsel
Bar Roll No. 102455
Telephone: (518) 473-3299
Fax: (518) 473-1572
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To:

Joseph J, Heath, Bar No, 505660
716 E. Washington St.
Suite 104
Syracuse, NY 13210-1502
(315) 475-2559

Curtis G, Berkey, Bar No, 101147
Alexander, Berkey, Williams & Weathers, LLP
2000 Center Street, Suite 308
Berkeley, CA 94704
(510) 548-7070

Robert T. Coulter, Bar No. 101416
Indian Law Resource Center
602 North Ewing Street
Helena, Montana 59601
(406) 449-2006

Attorneys for PlaintiffThe Onondaga Nation

Anthony M. Feeherry (Bar No. 302098)
Mark S, Puzella (Bar No, 106247)
Goodwin Procter LLP
Exchange Place
Boston, MA 02109

Attorneys for the Non-State Defendants Onondaga County et al.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ONONDAGA NATION,

Plaintiff,

vs.

STATE OF NEW YORK, et al.,

Defendants.

CIVIL ACTION NO. 05-CY-314
(LEK/DRH)

NON-STATE DEFENDANTS' NOTICE OF MOTION TO DISMISS

PLEASE TAKE NOTICE that, upon the annexed affirmation ofMark S. Puzella and the

exhibit attached thereto, dated August 15, 2006, the accompanying Memorandum ofLaw In

Support ofthe Non-State Defendants' Motion to Dismiss, and upon the pleadings and all prior

papers by and between the parties to this action, the undersigned, pursuant to District Local Rule

7.l(b)(I) and the schedule so ordered by this Court on July 5, 2006, shall move this Court at a

Motion Term on December 1, 2006, before the Honorable Lawrence E. Kahn, United States

District Judge, c/o United States District Court, Northern District ofNew York, at the James T.

Foley Federal Courthouse, 445 Broadway, Albany, New York 12207-2924, for an order and

judgment pursuant to Federal Rules of Civil Procedure 12(b)(6) and 12(b)(7) dismissing

Plaintiffs First Amended Complaint.

As set forth more fully in the accompanying Memorandum ofLaw, the Onondagas'

Amended Complaint should be dismissed for two independent and dispositive reasons. First, the

Amended Complaint should be dismissed because it is a two hundred year-old possessory land

claim and, as such, it is barred by Cayuga Nation ofIndians v. State ofNew York, et al., 413 F.3d

266 (2d Cir. 2005). Second, as set forth in the motion to dismiss filed by the State ofNew York
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(the "State"), the State is immune from suit; once the State is dismissed as party, the Amended

Complaint should be dismissed against the Non-State Defendants because the State is a

necessary and indispensable party that cannot be joined. See Fed. R. Civ. P. 19.

PLEASE TAKE FURTHER NOTICE that, pursuant to the schedule ordered by this

Court on July 5, 2006, any papers in opposition to the motion must be served by October 16,

2006, any papers in reply to the opposition must be served by November IS, 2006 and the

motion will be considered on the submission of the motion papers only.

Respectfully submitted,

ONONDAGA COUNTY, NY; CITY OF
SYRACUSE, NY; HONEYWELL
INTERNATIONAL, INC.; TRIGEN
SYRACUSE ENERGY CORP.; CLARK
CONCRETE CO., INC; VALLEY
REALTY DEVELOPMENT CO., INC.; and
HANSON AGGREGATES NORTH
AMERICA,

By their attorneys,

lsiMark S. Puzella
Anthony M. Feeherry (Bar No. 302098)
Mark S. Puzella (Bar No. 106247)
GOODvnNPROCTERLLP
Exchange Place
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK, et at.,

Defendants.

Civil Action No. 05-CV-314
(LEK/DRH)

DECLARATION OF ROBERT T. COULTER,
COUNSEL FOR THE ONONDAGA NATION,
IN OPPOSITION TO MOTIONS TO DISMISS

ROBERT T. COULTER declares under penalty ofpeIjury as follows:

1. I am an attorney licensed to practice law in the States ofNew York and Montana and

in the District ofColumbia. I was admitted to practice in New York in 1970. I am admitted to

practice in a number offederal courts, including this Court and the United States Supreme Court.

2. I am lead counsel for the Onondaga Nation in this action, and I make this Declaration

in opposition to the Defendants' August 15,2006, Motions to Dismiss, pursuant to FRCP 12 (b).

3. I am the founder and President of the Indian Law Resource Center, a private,

charitable legal organization organized and directed by Indians. The Indian Law Resource

Center, since its founding in 1978, has provided legal assistance without fee or charge fur Indian

and Alaska Native Nations throughout the United States and in Central and South America as

well. The Center provides legal assistance to Indian and Alaska Native nations who are working
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to protect their land, resources, human rights, environment, and cultural integrity. The Center's

principal goal is the preservation and security of Indian and other Native Nations and tribes.. The

Center is a tax-exempt organization under §501(c)(3) ofthe Internal Revenue Code, The Center

is funded entirely by grants and contributions from individuals, foundations, and Indian nations

and accepts no federal or state government support.

4. I began to advise and represent the Onondaga Nation and the Haudenosaunee, or Six

Nations Confederacy, in 1975, and I have continuously represented the Nation and the

Haudenosaunee since that time, particularly on legal issues relating to lands and land rights. The

six member nations of the Haudenosaunee are the Mohawk, Oneida, Onondaga, Cayuga, Seneca

and Tuscarora Nations.

5. This Declaration is made ofmy personal knowledge about the events, statements,

activities, and other matters referred to below, including the factors and considerations that

caused or led the Onondaga Nation Chiefs and other leaders to take actions on the Nation's land

rights and in some instances to await the results of research or to await clarification or

development ofthe law applicable to Indian land rights.

CHANGES IN FEDERAL LAWOPEN THE COURTS, BUf QUESTIONS REMAIN

6. In 1974 the Supreme Court in Oneida I, Oneida Indian Nation v, County ofOneida,

414 U.S. 661 (1974), decided for the first time that the federal courts have federal question

jurisdiction over Iodian suits based upon the violation of the federal Trade and Intercourse Acts,

but it remained unclear as a legal matter whether Indian nations had a valid cause of action based

upon the Trade and Intercourse Acts, based upon the common law, or based on any other theory.
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7. Oneida I also left undecided the question whether any statute of limitations or other

time bars applied to such actions and the question of the effect of the Trade and Intercourse Acts

on the Indian title to the lands in question, among other questions.

8. Most but not all of the above issues were decided in 1985 inOneida II, County of

Oneida, New York, et af., v. Oneida Indian Nation ofNew York State, 470 U.S. 226 (1985).

9. Nevertheless, Oneida II left undecided or open to argument a number ofremaining

issues, particularly the issues ofwhat remedies maybe available for violation of the Trade and

Intercourse Acts, whether states have immunity from such suits, and whether there is a viable

cause ofaction for the illegal taking ofIndian lands prior to the Trade and Intercourse Acts,

among others.

10. Thus, in 1975 and later, the Onondaga Nation Chiefs, Clan Mothers, and other

leaders did not know and could not know whether any lawsuit regarding their illegally taken

lands could possibly be viable, because the law remained uncertain and undecided. The

Onondaga Nation, like other Indian nations, had been excluded from the federal and state courts

for two centuries, and no lawsuit by any Indian nation under the Trade and Intercourse Acts had

ever been successfully concluded on the merits.

11. The Onondaga Nation and other Nations of the Haudenosaunee were verywell aware

of these issues and legal questions, and they followed very closely the progress ofthe Oneida

lawsuits and other lawsuits. As set out below in further detail, the OnondagaNation and the

Haudenosaunee were parties to some of the lawsuits filed by other fudian nations, and in

addition, I served as counsel to one ofthe Oneida parties in Oneida II.

3
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ONONDAGA NATION LAND RIGHTS EFFORTS AFTER ONEIDA I

12. In about 1976, the Haudenosaunee, including the Onondaga Nation, created the

Haudenosaunee Lands Committee, including representatives of each nation, for the purpose of

studying and making recommendations about the land rights of the member nations of the

Confederacy, Two ofthe first recommendations of the Haudenosaunee Lands Committee were

that the land claims or land issues should be resolved through negotiations so far as possible and

that the nations of tile Haudenosaunee should address land issues as a Confederacy.

13. In June and July of 1976, the Haudenosaunee, including the Onondaga Nation, held

two meetings with White House counsel, Roberta "Bobbie" Kilberg to discuss the need for a

negotiated resolution of the land rights issues of the Haudenosaunee and the Onondaga Nation,

particularly the unlawful takings byNew York State, One particular issue discussed was the

pendency ofthe Indian Claims Commission case known as Docket 84, an unauthorized claim

that threatened to damage or destroy land rights and claims ofthe nations of the Haudenosaunee,

including the Onondaga Nation. This case is discussed further in paragraphs 33 - 34 below.

14, However, despite persistent efforts by the Haudenosaunee Lands Committee and the

Onondaga Nation, negotiations were not actually commenced. Nevertheless, the Lands

Committee, between 1976 and 1982, continued to meet as often as every two weeks and

continued to prepare for the requested negotiations with the United States.

15, Later in 1976, the United States did assist the OnondagaNation in response to a

complaint by the Nation pursuant to Article VII of the Treaty ofCanandaigua of 1794. The

United States provided legal assistance to the Nation to remove a number of non-Indian intruders

on the Onondaga Nation territory south of Syracuse, New York. The issue ofthe intruders was a

4
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very difficult land rights issue at that time.

16. The Haudenosaunee Lands Committee continued to seek United States involvement

in resolving land rights issues, including those of the Onondaga Nation. At last, in 1982, a

delegation of theHaudenosaunee, including a number ofOnondaga Chiefs and Clan Mothers,

met on two occasions with White House Advisor, William P. Barr and again requested

negotiations with the United States to resolve the land claim issues involving New York State.

17. As a result of these meetings, the Reagan Administration White House staff

eventually agreed to begin negotiations with the Haudenosaunee and so also did the Interior

Department. Despite these assurances and despite continued efforts by the Haudenosaunee and

the Onondaga Nation, negotiations were never actually begun for reasons unknown to us.

ONONDAGA NATION EFFORTS TO PROTECT RIGHTS TO INDIAN LANDS

18. Another serious legal problem stood in the way of any possible suit in the federal

courts to secure Onondaga land rights, the asserted legal power of Congress to "extinguish"

Indian land rights without due process of law and without any compensation. This supposed

power of Congress had been upheld by the Supreme Court in Tee-Hit-Ton Indians v. the United

States, 348 U.S. 272 (1955). The Onondaga Nation leaders and the Haudenosaunee Lands

Committee knew ofthis asserted legal power by 1975 ifnot earlier.

19. The Onondaga and Haudenosaunee Chiefs and leaders also knew that the United

States Congress claimed "plenary power" to legislate about Indian matters, including Indian

lands, Indian land rights, and Indian rights of self-government, practically without any limitation

by the United States Constitution and its Bill ofRights.

5
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20. These well-established legal doctrines about the virtually unlimited powers of

Congress to extinguish Indian land titles and land rights made it clear to the Onondaga Nation

Chiefs, Clan Mothers and other leaders that any suit conceming the Nation's lands could and

probably would result in congressional action to extinguish the Nation's asserted land rights and

perhaps to take away other rights of the Nation as well. These serious threats discouraged legal

action by the Onondaga Nation and the Haudenosaunee with regard to the land rights claims

against the State ofNew York,

21. The Haudenosaunee Lands Committee and the Onondaga Nation concluded that any

lawsuit concerning the Nation's lands taken byNew York State would likely be futile and

possibly counter-productive unless something couId be done to change the law or to reduce the

likelihood of federal action to extinguish the Nation's rights.

22. Leaders of the OnondagaNation were present along with me and with Oneida Nation

leaders at a meeting in Washington, D.C., with then futerior Department Solicitor Leo Krulitz in

about 1978. At this meeting to discuss the Oneida land claims, KruIitz demanded that the

Oneidas promptlypresent final settlement terms for resolving their land claims. He said

explicitly that unless the Oneidas did so, the futerior Department would propose legislation to

Congress to simply extinguish the claims unilaterally.

23. So great was the concern about the well-known extinguishment power of the federal

government, that the Onondaga Nation and the Haudenosaunee took this issue to the United

Nations as a human rights issue in1976 and 1977, along with specific proposals to outlaw the

discriminatory extinguishment power over Indian lands.

24. Leon Shenandoah, then Tadadaho, the head of the Haudenosaunee and a member of

6
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the Onondaga Nation Council of Chiefs, ChiefOren Lyons (still on the Council), Clan Mother

Audrey Shenandoah, and many other Chiefs and leaders ofthe Haudenosaunee presented their

land rights issues to the United Nations in Geneva, Switzerland in September of 1977. They

demanded an end to the discriminatory treatment ofIndian land rights in the United States and an

end to the denial ofother human rights. The Declaration of the Rights ofIndigenous Peoples,

which was first proposed at that conference by the Onondaga Nation and others, is now before

the United Nations General Assembly for probable adoption at the current session.

25. Later, in 1980, a formal human rights complaint was lodged against the United States

at the United Nations complaining of the discriminatory legal doctrines that permit the United

States to take Indian lands at will and without the payment of any compensation. I prepared and

filed the complaint on behalfof the Haudenosaunee, including the Onondaga Nation, and on

behalfofcertain other fudian nations.

26. The fears of extinguishment proved justified in 1982 when the Ancient fudian Land

Claims Settlement Act bill was introduced in Congress. The purpose of this bill was to

extinguish, unilaterally, the fudian land rights with respect to the lands illegally taken by New

York State (and others) and provide a modicum of far less than fair market

value for the land.

27. The Onondaga Nation, represented by ChiefOren Lyons, and the Haudenosaunee as

a whole, represented byChiefCorbett Sundown and other Chiefs, testified against this bill and

submitted a written statement which specifically referred to the Nation's land rights and claims

against New York for the illegal takings their lands. See, Statement ofOren Lyons, Onondaga

Nation, and Prepared Statement of the Haudenosaunee (Iroquois Confederacy), Submitted by

7
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Oren Lyons, Onondaga Nation, inAncient Indian Land Claims, Hearing before the Select

Committee on IndianMfairs, United States Senate, Ninety-seventh Cong., 2d Sess., on S, 2084,

pp. 56-65 (June 23, 1982).

28. I also testified against the bill and submitted a written statement, referring to the

Haudenosaunee's land claims against the State ofNew York and the desire to resolve them fairly

and reasonably, Id. at 65-74.

29. The OnondagaNation Chiefs, along with me and other members of the Center's legal

staff, worked diligently over a period manymonths to defeat the bill eventually.

THREATS TO ONONDAGA LAND RIGHTS: THE NEED FOR DEFENSIVE ACTION

30. The Onondaga Nation and the Haudenosaunee Lands Committee were faced with

constant, serious threats to the land rights of the nations of the Confederacy in many different

situations in the period 1974 to the present. These threats, principally in the form of legal actions

and lawsuits relating to Haudenosaunee lands, compelled the Onondaga Nation and the

Haudenosaunee to respond defensively to protect their land interests, It was clear that these

lawsuits relating to Oneida lands, Seneca lands, Mohawk lands, and Cayuga lands (all member

nations of the Confederacy) could result in (and some have resulted in) legal rulings and

precedents as well as political actions with a profound adverse impact on the land rights of the

Onondaga Nation and all the Indian nations in New York.

31. Accordingly, the Onondaga Nation and the Haudenosaunee were faced with the

overwhelming necessity of taking defensive legal actions in many lawsuits, This necessity was

enormously burdensome to the OnondagaNation and the Haudenosaunee, as well as to their

8
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counsel, the Indian Law Resource Center.

32. The Onondaga Nation and the Haudenosaunee during this period, particularly during

the 1970's and 1980's, did not have the financial resources to hire the attorneys needed for the

extensive and specialized litigation work of the Trade and Intercourse Act cases. For this reason,

the Indian Law Resource Center provided legal assistance without charge so far as our funding

pennitted.

33. The first major matter that preoccupied the OnondagaNation and called for defensive

legal action was the case known as Docket 84 in the federal Indian Claims Commission, a claim

supposedly in behalf of the "Six Nations". The case had been brought by a group ofindividuals

without any authority to speak for any of the Six Nations, and the claim attorney had agreed to

stipulations that could have extinguished the land rights of the Onondaga Nation and the other

nations of the Six Nations in regard to the lands that had been illegally taken by New York State.

34. After administrative efforts failed, the Haudenosaunee filed suit in May, 1977 in the

federal District Court in Washington, D.C., seeking an injunction against the Secretary ofthe

Interior. See, Six Nations v.Andrus, 610 F.2d 996 (DC Cir. 1979), cert. denied, 447 U.S. 922

(1980). Although we did not win the reliefwe sought, the Haudenosaunee, including the

Onondaga witnesses, created a strong evidentiary record that the claim was unauthorized and

prosecuted without the knowledge or consent ofthe Onondaga Nation or the Haudenosaunee.

The judgment award in the Indian Claims Commission case has been refused by the

Haudenosaunee and has never been paid.

35. Between 1978 and 1982, the Haudenosaunee and the Onondaga Nation were

compelled to take legal action to intervene as a party or to participate as amicus curiae in three of
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the Oneida land claim suits in order to protect the specific interests of the traditional Oneida

Nation government in New York as well as the general interest of all Indian nations in New York

in the decisional law being developed in those cases. This litigation included many years of

motion practice, numerous oral arguments, discovery, evidentiary hearings, and repeated appeals.

36. In 1983, the Oneida of the Thames Band, one ofthe parties in the Oneida litigation,

decided to ally itselfwith the Haudenosaunee, including the OnondagaNation. Because of the

importance ofestablishing that there is a valid cause ofaction for violations of the Trade and

Intercourse Act and the importance ofwinning the Oneida test case in the Court ofAppeals and

in the United States Supreme Court, the Onondaga Nation and the Haudenosaunee asked me and

the attorneys of the Indian Law Resource Center to represent the Oneida of the Thames Band.

37. We represented the Haudenosaunee as amicus in the Court ofAppeals and the

Oneida of the Thames Band in the Supreme Court and helped to win the Oneida II decision. The

burden on the Haudenosaunee and on the Indian Law Resource Center was enormous.

38. At the same time, between 1982 and 1989, we represented the Thames Band, the

OnondagaNation, and the Haudenosaunee in the Oneida case based on New York's taking of

Oneida lands before the Trade and Intercourse Act was adopted in1790. See, Oneida Indian

Nalion ofNew York v. Siale ofNew York, 860 F.2d 1145 (2d Cir., 1988), cerl. denied 493 U.S.

871 (1989). This litigation included an extensive evidentiary hearing on the state of the law

during the Articles ofConfederation period, two appeals to the Court ofAppeals and a petition

for review in the U.S. Supreme Court. TIlis too was a test case of enormous importance to the

Onondaga Nation to determine whether federal law would recognize a cause ofaction for such

takings. Working for the best possible outcome in that litigation was a strategic priority for

10
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preserving the rights of the Onondaga Nation and the Haudenosaunee. The demands of that

litigation, which spanned over six years, made it extremely difficult, if not entirely impossible

during that period, for the OnondagaNation and the Haudenosaunee to bring suit for the taking

ofOnondaga Nation lands by the State.

39. It was not until the Supreme Court denied certiorari in that case in 1989 (493 U.S.

871) that the federal law on this matter was settled.

40. In 1982, one group ofMohawks from Canada filed a suit in the Northern District of

New York seeking the return ofMohawk Nation lands illegally taken by New York in violation

ofthe Trade and Intercourse Acts. The Onondaga Nation along with the Mohawk Nation and the

Haudenosaunee responded to this suit in order to prevent the Nation's land interests from being

litigated by individuals. The Indian Law Resource Center was called upon to research the

Mohawk land claims, advise the Mohawk Chiefs and Clan Mothers, and help to train Mohawk

leaders in negotiations and out-of-court dispute resolution skills.

41. That lawsuit by individuals was dismissed. Canadian St. Regis Band a/Mohawk

Indians v. State a/New York, 573 F. Supp. 1530 (N.D.N.Y. 1983).

42. The Mohawk Nation claims later became the subject of negotiations with the State

and with the federal government until talks broke down in 1988. At that point it was necessary

for the Indian Law Resource Center to represent theMohawk Nation in filing a federal lawsuit

asserting the Tmde and Intercourse Act claims. A negotiated settlement of the Mohawk claims

was reached in 2005, but it has not been implemented, and the litigation continues.

43. In 1986, the land rights of the Tonawanda Senecas, a part of the Haudenosaunee,

came into contention in a case against a railroad company. Again, Center attorneys were called

II
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upon to deal with this crisis and help reach a settlement.

44. In 1993, the Seneca Nation ofNew York (not amember nation of the

Haudenosaunee) filed a federal lawsuit claiming Grand Island and a few smaller islands in the

Niagara River. The Tonawanda Band of Senecas (a memberof the Haudenosaunee) and the

Haudenosaunee, including the Onondaga Nation, concluded once again that it was critically

important to join that lawsuit in order to protect the interests of the Tonawanda Senecas and to

try to avoid any adverse rulings.

45. The Indian Law Resource Center was called upon to represent the Tonawanda

Senecas in that action, and we did so until the case was finally concluded in 2006.

46. A further legal case involving Onondaga Nation land rights, which also required

Nation time and legal efforts, occurred when a few Onondaga individuals in the Spring of 1997

filed a suit in this Court asserting the land rights ofthe Nation. Onondaga Indian Nation, et al.,

v. StateoJNew York, etal., 97-CV-445 NPM-GJD (NDNY 1997).

47. This unauthorized claim was opposed by the Nation as amicus curiae, and in due

course it was dismissed. Nevertheless, the burden of such legal work slowed the Nation's efforts

to find a resolution of its land rights issues concerning the lands illegally taken byNew York

State.

48. This unauthorized land claim suit nevertheless served the purpose ofonce again

placing New York State on notice that the land rights of the Onondaga Nation in respect to the

lands illegally taken by New York State remained unresolved and that the OnondagaNation

government was vigilantly guarding its right to bring such lawsuits in the future.

49. All of the above legal actions (paragraphs 33 through 38) were important measures
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that the Onondaga Nation and the Haudenosaunee were compelled to take in order to defend their

land rights in cases that they did not initiate. The Nation sought to achieve legal results that

would protect Onondaga Nation land rights, sought to defend important legal principles, and

sought to detenuine whether the federal courts and federal law would in fact permit the Nation to

bring a successful suit.

ADEQUATE LEGAL RESOURCES WERE NOT AVAILABLE

50. The intense litigation in all of the cases mentioned above meant that the legal

resources of the Indian Law Resource Center were exhausted and overtaxed throughout this

period. The Center was, for all practical purposes, the only source of legal representation

available to the OnondagaNation and the Haudenosaunee on land rights matters. They could not

afford to pay for this legal assistance. Contingent fee arrangements were not trusted and were not

feasible in any event because the OnondagaNation was not primarily interested in money

damages.

51. The experience ofmany Indian claimants in the Indian Claims Commission had

made it clear that contingent fee contracts often induced lawyers to seek money damages in

preference to other fonus of relief. Such arrangements led to improper claims and attorney

conflicts of interest, such as occurred in Docket 84 described in paragraphs 33 - 34 above.

52. Before 1995, the Indian Law Resource Center had annual budgets ranging from

$167,000 to less than $650,000 to cover all of the Center legal assistance for Indian nations

across the United States, including Alaska, and to cover our human rights legal assistance for

Indian peoples in Central and South America. Since 1996, the Center's annual budgets have
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ranged between $l.l million and $1.6 million, still a very small amount for a program that

provides legal assistance to Indian nations throughout the United States and in many countries of

Central and South America as well.

53. The Indian Law Resource Center devoted thousands ofattomey hours annually to

assisting the Onondaga Nation and the other nations ofthe Haudenosaunee in their land rights

cases, all without charge. We were simply not able to provide the massive amount of attorney

assistance that the Onondaga Nation and the Haudenosaunee could well have used since 1974.

54. Nevertheless, I and my colleagues at the Indian Law Resource Center carried out

historical and legal research to precisely determine the Onondaga Nation's and the

Haudenosaunee's land rights and to document in detail the taking ofmost of these lands by New

York State. This research was undertaken in depth in 1986, soon after the decision in Oneida II,

and continued for many years,

55. Crucial portions of the historical and legal research concerning the legal validity of

the NewYork State transactions were not completed unti12003 when an expert legal historian

was retained to assist in this very specialized and difficult work.

THE ONONDAGA NATION SEEKS ASSISTANCE FROMTHE UNITED STATES

56. In May, 1989, the Onondaga Council ofChiefs wrote to President George H. W. Bush

saying once again that the so-called treaties with New York State were void and in violation of

valid treaties with the United States and in violation of federal law. The Chiefs said that they

expect to pursue legal remedies but wished to arrange a meeting to discuss these land rights

issues.

14
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57. Though no such discussions took place as a result of that request, the lnterior

Department began in 1992 to consider the possibility offederal legal action on behalfof the

Onondaga Nation. Onondaga leaders met with officials of the Eastern Area Office of the Bureau

ofIndian Affairs and discussed the Bureau's recommendation to sue for title to one area of land

taken by the State in violation of the Trade and Intercourse Act. No federal action resulted.

58. At the same time, in 1992, I informed the Onondaga Chiefs that the Indian Law

Resource Center did not have the funds to take on any additional litigation, particularly litigation

on behalfof the Nation.

59. As a result, the Nation and the Center began a years-long search for capable attorneys

and for funding to pay for such legal work. A nation-wide search failed to identify attorneys who

could take on the litigation without impossible fees.

60. In order to meet the ballooning needs ofthe Nation for legal assistance and to move

more aggressively in asserting the Onondaga Nation land rights, the Nation and the Indian Law

Resource Center began to request assistance from the federal government for the protection of

the Nation's land rights.

61. The Onondaga Nation is widely known for its refusal to accept almost all forms of

government assistance, but the protection of the Nation's land was a formal treaty obligation of

the United States established in the Treaty ofFort Stanwix of 1784 and the Treaty of

Canandaigua of 1794.

62. In September, 1995, the Onondaga Council ofChiefs wrote to President Clinton

asking explicitly for federal assistance in resolving the Nation's land rights dispute with New

York over the illegally taken lands. Funds for attorney fees, litigation assistance and technical

15
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assistance were requested. A copy ofthat letter is attached as Exhibit A.

63. InDecember of that year, I requested the Interior Department to initiate litigation on

behalf of the Nation against New York State for its violation of the Trade and Intercourse Acts.

In early 1996, a formal litigation request was made by the Nation.

64. The Nation in 1996 submitted an application for funding from the Department of

Interior far attorney fees and for other expert and technical assistance. No funds or other

assistance were made available.

65. In early 1997, the Interior Department sent its litigation request to the Department of

Justice, requestinglitigatian against the State ofNew York in support of the Onondaga Nation in

respect to its lands.

66. From mid-1997 through 2000, the Onondaga Nation Chiefs and I, along with the

Nation's General Counsel Joe Heath, made countless contacts with the responsible officials of

the Department of Justice and attended countless meetings with these officials in Washington,

DC. We requested federal litigation in support of the Nation's planned lawsuit and endlessly

explained the need for federal litigation to overcome the State's sovereign immunity defense

claims.

67. Over the years, we submitted countless memos to the Department ofJustice and

answered countless questions from Department lawyers. We were repeatedly assured that a

decision would soon be made.

68. During these years, the Nation Chiefs and I, along with Joe Heath, also visited

Congressional offices to inform the New York delegation and others in Congress of the Nation'S

plans to seek justice. We provided detailed information about the Nation's legal plans and about

16
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the Nation's title to the lands taken by New York State.

69. With the repeated assurances ofofficials in the Justice Department that a decision

would soon be made, the Nation waited for the Department ofJustice to give its answer.

70. But there was never a decision on the Nation's request, only more meetings and more

questions.

71. In January of2001, all the remaining Justice Department officials we had dealt with

departed, and a new administration came in. The Nation renewed its requests.

NEGOTIATIONSWITH NEW YORK STATE ARE FRUITLESS

72. Although New York State was on notice about the Onondaga Nation's claims long

before, on December 27, 1988, the Onondaga Nation Council ofChiefs wrote to Governor Mario

Cuomo advising him that the Nation regarded the so-called treaties made with the State as void

and in violation ofUnited States treaties with the Six Nations and in violation ofother federal

law, The letter informed that Governor that the Nation expected to take legal action, but wished

to discuss these matters nevertheless. A copy ofthat letter is attached as Exhibit B.

73, Itwas in 1988 and continuing through 1998 that the Onondaga Nation, the Tuscarora

Nation, the Mohawk Nation, and other nations were convulsed with lawlessness and violence on

the part of illegal businesses and racketeers attempting to ignore or overthrow the nation

governments. The Onondaga Nation was gripped in a serious threat to the rule of law caused by

the illegal businesses. The Onondaga Nation had never in the past had need of police or armed

law enforcement. During these years ofdifficulties and confrontation over the illegal businesses,

much of the Nation leaders' efforts were devoted to the critical need to bring order to the
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community and to bring the businesses under reasonable regulation.

74. More than anything else, this challenge to the rule of law, which the Onondaga

Nation successfully resolved, impeded and delayed the Nation in pressing its demands for

negotiations with the State.

75. Contacts with the State continued regularly during this period dealing with a variety

ofmatters, especially taxation of sales on the Nation's territory. The Nation suggested talks

about the land issues in1996, but without result.

76. Without the benefit of a formal police department, the Nation was able to maintain a

peaceful closure of these illegal businesses on its currently recognized territory for a period of

more that two years, from 1992 into1994. During this period of time, it became necessary for the

Nation leaders and its Clans to work to develop and adopt the Nation's first written laws. This

historic and prolonged process resulted in the adoption of the Onondaga Nation Business Rules

and Regulations and the Nation's laws regulating outside traders who wished to do business on

the Nation's territory.

77. Further, the Nation's leaders and lawyers engaged in an extended period ofmediation

with the illegal business owners and their attorneys. These mediations were supervised by the

United States Department of Justice, Office ofCommunityRelations, but they were not

successful, because the illegal business owners eventually broke off the talks.

78. However, negotiations with the State were formally proposed again by the Nation to

Governor George Pataki in1997. TheNation offered a preview ofthe Nation's land rights suit

and suggested that it may be possible to resolve the land rights dispute without litigation.

79. A delegation ofOnondaga Chiefs, Clan Mothers and other leaders met with
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Governor Pataki and members of his staff in Albany on February 25, 1998. Prior to this meeting

and also at the meeting, the Governor was given detailed written information about the Nation's

legal title to the land illegally taken by the State and about the Nation's plans for litigation in the

event that talks failed to resolve the issues. I attended the meeting along with other lawyers for

the Nation.

80. On March 26, 1998, a second meeting was held in Albany with Judith Hard, an

attorney on the staffofGovernor Pataki. Attending the meeting were a number ofOnondaga

Chiefs and ClanMothers, General Counsel Joe Heath, and myself, among others. At this

meeting, the Nation's planned lawsuit was fully discussed, including the history ofthe unlawful

state treaties, the legal basis of the lawsuit, the value ofthe land and its resources, and many

other issues. The Nation expressed its continuing desire to resolve the land issues out of court if

possible.

8!. On April 3,1998, a conference call between myself and Judith Hard discussed plans

for further meetings about the Onondaga land issues.

82. On May 22, 1998, a third meeting was held at the Onondaga Longhouse with Judith

Hard and other members of the Governor's staff. In addition to Onondaga Chiefs, the meeting

was attended by two United States Justice Department attorneys and attorneys for the Nation.

The Governor's representative distributed the State's proposed principles for any settlement of

the lands issues.

83. Despite further efforts to continue settlement talks with the State, no further meetings

were held specifically on land rights issues. The Governor and his staff insisted that the Nation

first file its lawsuit before further settlement talks could be held. The Pataki administration told
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the Nation that the State could not properly evaluate the strength or complexity of the Nation's

land rights claim until formal litigation was actually commenced.

CONGRESS SAYS THERE IS NO TIME LIMIT ON INDIAN SUITS FOR LAND TITLE

84. In 1982, the Haudenosaunee Lands Committee, including the Onondaga Nation, took

careful note of the statute of limitation for certain suits by the United States contained in 28

U.S.C. §2415. This limitation was about to expire, and it was widely discussed throughout

Indian Country at that time because of its perceived importance to Indian nations. The

Haudenosaunee Lands Committee and the Onondaga Nation took note that there were time limits

on suits for damages based on contracts or torts, but that there was no time limit for suits for title

to Indian lands.

85. The Lands Committee and the Onondaga Nation monitored Congress' consideration

ofbills to extend the statute of limitations in 28 U.S.C. §2415, as I did myself.

86. Later that year, 1982, the Lands Committee and the Onondaga Nation observed that

Congress amended and extended the time limits in §2415 and that Congress left unchanged the

pl'Ovision in §2415(c) which exempted Indian nations' suits for land title or possession from any

time limit. This was particularly important to the Onondaga Nation because of the Nation's

long-held views about the importance of title as compared to money damages.

COMMUNICATIONS TOmE PUBLIC ABOUT THE NATION'S LAND RIGHTS

87. In 1995, the Onondaga Nation began adelibemte and planned effort to tell the public

about the Nation and the Nation's concern about the taking of its lands by New York. The
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Nation leaders, including a number ofChiefs, gave attention to communicating with the

and with communi!)' groups in the region about the Nation and about land issues.

88. The Nation leaders did as much as they could -do to. tell the public about the unlawful

taking of their lands and about the pollution and environmental degradation that has taken place

on much ofthat land.

89. Since this public education campaign was initiated. hundreds ofarticles have

appeared in the newspapers. Most of these have been in the Syracuse area, but others have

appeared in the Rochester and Albany papers and in the New York Times.

90. The Nation was particularly concerned that central New Yorkers were simply

unaware ofthe history of how the Haudenosaunee lands were taken by NewYork State in

defiance of the :Trade and Intercourse Acts, the United States Constitution, the federal treati()s of

1784 and 1794, and in violation of the State's own laws. In order to attempt to fiU in this

education void, the Nation and its attorneys worked with the Syracuse Post Standard, which

published an award winning historical series on llJe N.ation and the land takings in August of

2000. This series ofsix articles, entitled "An Empire Lost", originally appeared on separate days

in the Syracuse paper and then was reprinted by the paper in a combined special printing.

9I. I declare under penalty of peIjury that the foregoing Declaration is true.

Date ROBERTT. COULTER
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UNITED STATES DISTRICT COURT
NORTIIERN DISTRICT OF NEW YORK

THE ONONDAGANATION,

Plaintiff,

v.

THE STATE OF NEW YORK, et aI.,

Defendants.

Civil Action No. 05-CV-314
(LEK/DRH)

DECLARATION OF ANTHONYF.C. WALLACE
IN OPPOSITION TO DEFENDANTS' MOTIONS TO DISMISS

ANTHONY F.C. WALLACE, declares under penalty of perjury as follows:

1. I, Anthony F. C. Wallace, am a resident ofParkesburg, Pennsylvania, and am a

University Professor ofAnthropology, Emeritus, at the University ofPennsylvania. My

professional career as anthropologist and historian since the 1940's to the present time has been

in considerable part devoted to research and publication on the Indians of the northeastem United

States, particularly the Delaware and Iroquois in Pennsylvania and New York. Since 2005 I have

served as research consultant to the Indian Law Resource Center in connection with their

representation of the Onondaga Nation in its land rights lawsuit against the State ofNew York.

A resume is attached as Exhibit A.

Methodology

2. In preparing this declaration, I have read as an historian several thousand pages of

printed documents and transcripts ofmanuscript sources (much ofthe latter supplied by previous

researchers employed by plaintiffs). I have also as an anthropologist made use ofpersonal
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knowledge of Six Nations government and rules of land rights, gained by approximately a year in

residence (accumulated over a number of visits) on Six Nations reservations in New York,

chiefly at Tuscarora and Allegany, plus briefvisits to Grand River in Canada and to Onondaga. I

have also published several books and articles in professional journals dealing with Native

American subjects (see resume for bibliography) relevant to this period and area.

3. These sources have had to be evaluated for relevance to the issue of laches and

further evaluated in accordance with accepted scholarly principles. Principal reliance must be

placed onprimary sources, i.e. documents left by eye-witnesses and participants describing

events and customary behavior relevant to the issues. Secondary works, i.e. writings by later

scholars, may also offer guides to bibliography, the historical context of the primary events, and

their interpretation. Primary documents must also be examined for their authenticity, the bias of

their authors, the opportunity of the writer to actually observe what he writes about, accuracy of

memory, the quality of transcription, and the excellence of the repository. Evidence that does not

seem to fit the analyst's own picture of events must also be taken into account. The task

ultimately is one of synthesizing information from many sources into a coherent pattern.

Summary ofMain Points

4. The Onondaga Nation was actively discouraged from resorting to federal and state

courts for settlement ofmajor land issues by actions of the federal and state governments. The

right of an Indian nation, apart from the rights of individuals, to bring suit over land issues in

federal courts, was uncertain. Actions of both state and federal governments bred a lack of

confidence in federal or state legal systems. The State ofNew York failed to respect native

customary law in its several land treaties. And the United States failed to enforce promises it
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made in relation to the 1790 Trade and Intercourse Act to ensure fair treatment in land

transactions.

5, Ingrained cultural norms among the Onondagas and the Six Nations required, for

sale of national territory, the unanimous consent ofmembers of the nation's council of chiefs and

the concurrence ofclan mothers and warriors. The Iroquois Confederacy (the Six Nations), of

which the Onondaga nation was a member, acted as a whole to protect the welfare of each ofits

member nations, as in disputes over land.

6. The Onondaga Nation has maintained over centuries an acute awareness of the

importance ofmaintaining historical records in a national archive containing the traditional

wampum belts representing past agreements and in more recent times written documents,

7, Temporary geographical dispersal caused by the destruction of the Onondaga

settlements during the American Revolution made physical assembly and thereby the

achievement ofconsensus more difficult than in normal times.

8, The State ofNew York, eager to buy land during this dispersal of the Onondagas,

failed to secure the agreement of the chiefs' council of the whole nation in its treaties with the

Onondagas, and the Onondaga chiefs promptly protested such violations of their customary law.

Representatives of the Grand Council ofthe Confederacy joined in these protests.

9. The traditional means for resolving issues between Indian nations and the English

colonies, and later the states and the United States, was by negotiation between sovereign

political entities rather than litigation; a system of independent judiciary was not pmi ofnative

culture and recognizing the authority of federal or state courts would have raised as-yet

unresolved issues of sovereignty.

3
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10. The State ofNew York and the federal government encouraged the continuation

of this traditional practice, rather than resort to the unfamiliar system of federal courts (despite

occasional federal assertions that the courts were open to Indian plaintiffs).

Onondaga Customary Law Concerning Land Rights and Transfers

11. Onondaga objections to land transactions with New York State from 1788 to 1842

were based on the charge that the State was dealing with persons who had no right to represent

the Nation. In order to understand these objections, it is necessary to know something about the

Onondagas' customary beliefs and practices regarding land tenure in their own community, and

also to grasp the nature of their concepts ofnational sovereignty, internal governance, and

participation in the League of the Iroquois (a confederacy ofIndian nations also known as the

Haudenosaunee and "Six Nations").

12. From the early years ofthe colonial period to the present time, the Six Nations of

the Iroquois Confederacy resident in what is now New York State 00 Mohawk, Oneida,

Onondaga, Cayuga, Seneca, and Tuscarora -. have been recognized as nations exercising a

degree of independent sovereignty within their own territories and maintaining law and order

according to their own custom by a council ofchiefs, whose offices were either hereditary within

clans or more recently in some places elected by popular vote. The State still recognizes the

council ofchiefs of the OnondagaNation as the authority with whom to do business.

13. The Onondaga Nation's council was then, and still is, composed of chiefs whose

titles were hereditary within clans and who were nominated by senior women commonly referred

to as "clan mothers." Council decisions and recommendations required unanimity among the

chiefs.

4
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14. With respect to the land within the boundaries of the nation, from the colonial

period until now, these Indians recognized among themselves two levels of title to the land itself:

an underlying title to the entire territory vested in the nation as a whole, and a usufruct title to

small portions of land enjoyed by members of the nation and by such others as the council of

chiefs might recognize as legitimate residents. Individual families among the Onondagas, for

instance, might appropriate to their private use such spaces as a summer fishing camp, like the

one visited by General Amherst in July of 1760, where he found an Onondaga family domiciled

on the western shore ofOneida Lake. He meticulously counted a man and wife, two children, a

dog, a canoe, a gun, and a fishing rod (!), and the resident fisherman was able to indicate the

extent ofhis domain. [A map by a census taker, General Henry B. Carrington, ofthe land

holdings within the Onondaga Reservation as of 1890 is shown facing p. 24 of The Six Nations of

New York: The 1892 United States Extra Census Bulletin, ed by Robert W. Venables (Ithaca:

Cornell University Press, 1995).]

IS. Lands unappropriated for agriculture (especially the growing ofcorn, squash,

beans, and tobacco), and for dwellings, orchards, summer fishing camps, and other use by

individuals or families were communal or nation lands, such as hunting grounds, streams, and

lakes (such as Onondaga Lake). Nation lands could be allocated to individuals or groups as the

council saw fit, temporarily or permanently; and abandoned dwelling and farming spaces could

revert to the nation. Areas "privately" owned by individuals or family groups could also be

transferred to other members of the nation by sharing, sale, lease, or inheritance. [The principle

of communal ownership ofthe nation's territory is attested in William N. Fenton, The Great Law

and the Longhouse: A Political History ofthe Iroquois Confederacy (Norman: University of

Oklahoma Press, 1998) pp. 7, 113-114. The usufruct ownership of garden plots, houses, and
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other property is discussed in Lewis Henry Morgan's classic 1851 ethnography, The League of

the Hodenosaunee or Iroquois (New York: Dodd, Mead, 1901), Vol. I, pp. 317-318. My own

studies over the course ofyears at Tuscarora has revealed plainly the principles ofunderlying

ownership by the nation of the entire territory, the existence of "nation land" for public or

common use, and the prevalence ofprivate ownership, sale, rental, and inheritance, subject to the

underlying national title.]

16. The council fire ofthe Six Nations Confederacy was, and still is, in the care of the

Onondagas. The Confederacy promoted an ethic ofmutual inter-tribal peace and tolerance

among the member nations that permitted ready travel, marriage, and trade within a wide area.

17. Although each nation claimed a traditional territory as its own, its boundaries

were not "lines drawn in the woods" by surveyors but were marked by readily recognizable

features such as major rivers, watersheds, and mountain ridges. The combined territory was

likened to a Longhouse, the traditional dwelling which housed separate families in separate

apartments under one roof. Individual nations could and did appeal to the Grand Council ofthe

Confederacy, composed of 50 chiefs from the several nations, for support when they were

threatened or had been injured by another Indian nation or by members of a European colony.

18. By conquest, or by inducing submission from compliant neighboring tribes, the

Confederacy established a claim of sovereignty to much ofcentral and western Pennsylvania,

western New York, the Ohio Valley as far west as the Mississippi and north to the Great Lakes,

and the Virginia Piedmont east ofthe Appalachians. These conquered nations could not transfer

their territory to Europeans without the consent of the League's conncil at Onondaga and the

League could and did transfer its sovereignty over these conquered territories to European or

American governnlents, as at the Treaty ofFort Stanwix in 1784. [Fenton, The Great Law, p.

6
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538. There exists a voluminous literature on Iroquois colonial politics. Much of this research

has been summarized in Fenton's Great Law. Much ofmy own work has dealt with these issues:

see Anthony F. C. Wallace, King o/the Delawares: Teedyuscung, 1700-1763 (philadelphia:

University ofPennsylvania Press, 1949) and The Death and Rebirth o/the Seneca (New York:

Knopf, 1970) See also Paul A. W. Wallace, Conrad Weiser, 1696-1760: Friend o/Colonist and

Mohawk (philadelphia: University ofPennsylvania Press, 1945) describes the efforts of

Pennsylvania's interpreter to mediate among the Six Nations, the refugee communities,

conquered tribes, and the province ofPennsylvania.]

19. From post-Revolutionary times, up to the present, one basic rule has governed

and still governs the acquisition, use, and transfer of land: the Nation holds an underlying title to

all the lands within its boundaries. This title, to all or part, can only be transferred (for instance,

to another nation, or to New York State, or to the federal government) by a unanimous decision

of the duly appointed Council ofChiefs. If groups within the nation object, however, the chiefs

must consult with and gain the agreement of their constituents, the Warriors, the Women, the

Clan Mothers (who as we noted earlier, among the Onondagas nominated the chiefs and had the

power to impeach them for misconduct), and the clans themselves meeting as independent

bodies. In effect, the general populace had to be informed and had to ratify the recommendation

of the chiefs in such an important matter as the sale of national land.

7
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Onondaga Historical Consciousness

20. The Iroquois themselves, who in pre-contact times had no written language, were

very much concerned with the completeness and accuracy ofmemory of such historic events as

the transfer ofnation land. The mnemonic device that was most relied upon to provide cues to

important transactions was wampum. Strings and belts ofwampum were regularly exchanged by

the parties to any formal communication, as a confirmation of the official nature of the statement,

and were preserved in a kind of archive, in the care of a formally designated custodian. Some of

the belts, six or seven inches wide and up to four feet long, were elaborately woven with figures

presenting the different groups and the nature of the agreement that had been reached. [See

detailed discussion in Tehanetorens, Wampum Belts (Onchiota, N.Y.: Six Nations Indian

Museum, 1993).)

21. Lafitau, a French Catholic missionary writing ofthe Mohawks in his Moeurs des

sauvages Ameriquains, published in Paris in 1724, concerning belts and strings ofwampum,

wrote,

The bank or public treasury consists principally ofbelts ... which take the place, as
I have said, of contracts, public acts, and, in some wise, of records, annals and
registers. For, since the Indians have not the use ofwriting and letters, and are
thus given to forgetting the things which take place among them, so to speak,
from one minute to the next, they supply this lack by making themselves a local
record by the words which they give these belts, each ofwhich stands for a
particular affair or the appurtenances of an affair which it represents throughout
its existence.... The Agoianders [nobles) and Elders have, besides, the custom of
reviewing them often together and dividing among themselves the responsibility
of noticing certain ones assigned to them individually so that, in this manner, they
forget nothing.

[Fr. Francois F. Lafitau, Customs a/the American Indians... , 2 vols., trans. W. N. Fenton and

Elizabeth Moore (Toronto: The Champlain Society, 1974, 1977), vol. 1 pp.310-311.)

8
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22. Half a century later, the Moravian missionary David Zeisberger in the 1750's was

officially made the custodian ofthe Onondaga archives. He later also described a similar

historical repository among the Delawares, who were neighbors and tributaries of the Iroquois:

"The chief has the council bag in his possession, as also the treaties that have been made with the

governors of the provinces and other documents, although they are not able to read. These

constitute the archives, where all messages and reports are kept. With each message or speech

there are one or more strings or belts ofwampum." [David Zeisberger, History ofthe Northern

American Indians, ed. by Archer B. Hubert and William N. Schwarze (Lewisburg, Pa.:

Wennawoods Publishing, 1999), pp.3, 93-94.]

23. The Onondaga wampum archive, or at least a major part of it, has been preserved

up to the present time. For many years, beginning in the 1890's, it was in the custody ofthe New

York State Museum at Albany; in 1989 the belts were ceremoniously returned to the Onondaga

Nation, by whom they are still regarded as a record ofpast treaty negotiations and agreements.

[See Dean R. Snow, The Iroquois (Cambridge: Blackwell, 1994), pp.216-217.] This Onondaga

respect for maintaining an accurate history has helped to keep alive their complaints over the loss

of their lands.

Temporary Dispersal of the Onondaga Nation

24. During the period from 1779 to about 1850, the OnondagaNation experienced a

series of traumatic events ofwar, migration, pressure to sell lands, and threats of forced removal

from New York to unfamiliar territories in the west. These conditions resulted in the temporary

physical dispersal ofmost of the nation's members from their original settlements near present-

day Syracuse. [The general history ofthe Onondagas is summarized in the two Smithsonian

handbooks: J. N. B. Hewitt, "Onondaga," pp.129-135 in Voi.2 ofHandbook ofAmerican Indians

9
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North ofMexico, ed. F. W. Hodge (Washington: Government Printing Office, 1910) and Harold

Blau, Jack Campisi, and Elisabeth Tooker, "Onondaga," pp. 491-499 in Vol. 15 ofHandbook of

North American Indians: Northeast, ed. William C. Sturtevant and Bruce Trigger (Washington:

Smithsonian Institution, 1978). For the Onondagas' part in the events of the Revolution, see

Barbara Graymont, The Iroquois in the American Revolution (Syracuse: Syracuse University

Press, 1972.]

25. During the American Revolution, in 1779 their main town near Onondaga Lake

(present Syracuse, N.Y.) was destroyed by troops operating as part of the famous Sullivan-

Clinton campaign to end attacks by pro-British Indians, including individual Onondagas, on the

colonial frontier. After the destruction of their main town, along with their gardens and orchards,

the majority of the Onondagas fled westward to establish refugee settlements among the Senecas

at Buffalo Creek (present Buffalo, N.Y.) and among the Mohawks led by Joseph Brant on the

Grand River in Ontario. The Onondaga Chiefs' Council, with the nation's wampum and

historical records, was established in a new town with a new council house at Buffalo Creek.

26. After the peace treaty between the Six Nations (including the Onondagas) at Fort

Stanwix (Rome, N.Y.) in 1784, a smalIer group ofOnondagas, presumably including a minority

who had remained neutral or favored the Americans in the war, promptly returned to Old

Onondaga (near Syracuse). Thus by 1788, when the first of the Onondaga land treaties with New

York State was held, the 750 or so Onondagas were divided into four groups, with the council

fire of the nation remaining at Buffalo Creek. In 1789 the Reverend Samuel Kirkland, formerly

the resident missionary among the Oneidas (whose aboriginal territory adjoined the Onondagas')

took a census of the Six Nations in New York and found 301 Onondagas living at Buffalo Creek,

67 at Old Onondaga, and 34 along the Genesee River. ["Kirkland's Census of Iroquois 1789,"

10
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copied from original in Samuel Kirkland Papers, Hamilton College, Clinton, N.Y. A copy is

attached as Exhibit B.] A 1785 census at Grand River found 245 Onondagas there. [Cited in

Isabel Thompson Kelsay, Joseph Brant 1743-1807 (Syracuse: Syracuse University Press, 1984),

p.370.]

The Onondaga Land Treaties

27. During the period of dispersal, in the short space ofseven years, from 1788 to

1795, the State ofNew York took control of 99% of the land of the Onondaga Nation. Their land

holdings in the center of the state amounted to about 4,000 square miles (about 2,500,000 acres)

in a long swath 40 miles wide from the shores ofLake Ontario to the border ofPennsylvania. By

four treaties in 1788, 1790, 1793, and 1795, this territory ofhunting grounds and villages was

reduced to a tiny reservation of about II square miles, or about 7100 acres, just south of

Onondaga Lake and the site of the present city of Syracuse. Further reductions in the area of

their reservation to its present 6,900 acres was accomplished by two later treaties, in 1817 and

1822. At the same time, the State was acquiring the lands of the Onondagas' neighbors on either

side, the Oneidas to the east and the Cayugas to the west.

28. Onondaga and other Iroquois land holdings in New York State were further

threatened in the infamous treaty ofBuffalo Creek in 1838, but a subsequent treaty in 1842 left

the Onondaga reservation intact. [Since they were not held lmder federal authority, the six

Onondaga treaties with New York from 1788 to 1822 are not listed in standard compendiums of

Indian treaties. They were published however by the New York State Assembly. The treaties of

1788 and 1790 were also printed, along with copious supporting documents, in Franklin B.

Hough, ed., Proceedings ofthe Commissioners ofIndian Affairs, Appointedby Law for the

Extinguishment ofIndian Titles in the State ofNew York (Albany: J. Munsell, 1861), Vol. I pp.

II
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198·203, Vol. II pp. 400-402, and have been made available online by the University of

Oklahoma Law Library. Copies are attached as Exhibit C. The treaties of 1838 and 1842 are

printed in Charles J. Kappler, Indian Affairs: Laws and Treaties. Vol. II (Washington:

Govermnent Printing Office, 1904).]

29. After the Revolution, which ended in 1783, the State was eager to obtain the

Onondaga Nation lands, in part for a "military tract" for allocation to veterans of the war, and the

remainder for sale to speculators and settlers seeking to establish themselves in towns and farms

throughout central New York. West of the Cayugas lay the lands of the Senecas, the pre-emption

right to buy whose lands had been assigned to Massachusetts, whose colonial charter overlapped

New York's. Part of the Seneca lands was acquired by the Massachusetts firm ofPhelps and

Gorham, also in 1788, and most of the remainder was acquired by their successor, the Holland

Land Company, in 1797. In 1788, a rapacious partnership ofNew York speculators had obtained

from the Six Nations a 999-year "lease" to virtually all of their land in New York State, the so-

called Livingston Lease," which was disallowed however by a state law that prohibited private

purchases ofIndian land within the State's pre-emption zone. [Hough, Vol. I, pp. 119-128,

attached as Exhibit D.]

30. Thus, in less than ten years, from 1788 to 1797, virtually all ofthe lands of the Six

Nations in the State ofNew York west of the Line ofProperty established at the treaty ofFort

Stanwix in 1768 and confirmed by New York statute in 1788 had been acquired by the State and

by one vast land company, the Holland Land Company, eventually to be known as the Ogden

Land Company. The State stilI asserts the pre-emption right to purchase the Onondaga

Reservation and such holdings as the Oneidas still possess, and Ogden stilI holds the pre-

emption right to purchase the remaining Seneca lands. [The text of the treaty ofFt. Stanwix
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1784 does not mention the 1768 Line ofProperty but the Iroquois negotiators demanded that this

be retained as the eastern line of Six Nations land holdings. The text of the New York statute of

1788 is published in Eighteenth Annual Report o/the Bureau 0/American Ethnology Part 2

(Washington: Government Printing Office, 1899), pp. 585-586. An official map of the line is

reproduced in Fenton, The Great Law, p. 538.]

Onondaga Protests Against the Land Treaties

31. The Onondaga chiefs' council immediately protested these land treaties. The

principal objection was based on the insistence ofthe State ofNew York on negotiating almost

exclusively with the small band at Old Onondaga, who the census data show constituted only

12% of the Nation's population. The majority resided at Buffalo Creek, where the new chiefs'

council house was built, the official council fire was lit, and the Nation's archives were

preserved.

32. The 1788 Onondaga treaty was held at Fort Stanwix (now Rome, N.Y.) between

Governor Clinton and commissioners ofthe State ofNew York and representatives ofthe small

band ofpro-American Onondagas still occupying Old Onondaga. Fort Stanwix was a convenient

location for the Governor, being only a third of the distance from Albany to Buffalo Creek, and

connected to the city ofAlbany by a wagon road. Also it was closer to Old Onondaga than

Buffalo Creek. The chiefs from Buffalo Creek would have to travel, on foot, some 200 miles.

33. In the written text ofthis treaty, these Onondagas ceded to New York all the

Nation's territory, the State retroceding to the Nation a reservation of lOa square miles embracing

Onondaga Lake and the Onondaga village. The minutes of the treaty negotiations, however,

suggest that the New York commissioners deliberately deceived the Indian representatives into

thinking that they were agreeing to a lease, more favorable than the discredited Livingston Lease,
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rather than an outright sale. (New York State Archives, A-1823, Legislative Assembly Papers,

"Proceedings of the Negotiation between the Onondaga Nation and Commissioners of the State

ofNew York," Vol. 40, folios 140-149. The Legislative Assembly Papers are temporarily

unavailable. See attached letter of James D. Folts, New York State Archives, Exhibit E.]

34. When the chiefs at Buffalo Creek learned of this transaction, they at once

protested that the treaty was invalid because the Onondaga chiefs' council had not been a party to

the negotiations, had not signed the treaty document, and had not received any of the

compensation. Those who had "sold" the lands to New York were "young men" or "children" not

authorised to sell the Nation's lands. Furthermore, the Confederacy council, which had

sovereignty over all of the Six Nations' lands, had not been consulted or given their consent to

such a major transfer of land rights by either the Onondagas or the Cayugas and Oneidas.

[Hough, Proceedings, Vol. I, pp. 331-332. Exhibit F.]

35. By way of contrast, the Confederate council had agreed to the Phelps and Gorham

purchase. Death threats were made against the two major figures in the faction at old Onondaga,

Black Cap and Kahiktoton. In the following year, the Council of the Six Nations addressed the

issue in a formal complaint to President Washington, objecting to the Onondaga sale as invalid

and pointing out that they had formally approved the Phelps and Gorham transaction. [State

Historical Society ofWisconsin, Draper Collection, Series D, Vo1.23, pp. 164-169, copy attached

as Exhibit G.]

36. On the same day, July 2, the Six Nations Council addressed a similar complaint to

Governor Clinton ofNew York, denying the 1788 sales by not only the Onondagas but also the

Cayugas and Oneidas, and endorsing the Livingston Lease. The New York commissioners had
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introduced their proposal as a substitute for the Genesee Company's lease of999 years,

promising better treatment by the state. [Hough, Proceedings, Vol. I, pp. 331-332, attached as

Exhibit H.]

37. As we noted above, it is by no means certain that the Onondagas present at the

treaty of 1788 understood that they were being asked to sell, rather than lease, their lands.

Whether based on native memory or on reading of the printed accounts of the treaty, an oral

tradition still persists at present-day Onondaga that their forebears had intended to lease not sell

their land.

38. These objections were so substantial that the Governor concluded that it would be

prudent to take them seriously, and so in 1790 he and the commissioners met again at Fort

Stanwix with Onondaga chiefs and warriors, including both signers ofand dissenters to the

previous treaty and a few chiefs representing others of the Six Nations, including Oneidas and

Senecas. As we noted above, the 1790 treaty purported to ratifY the 1788 agreement and to

provide the Onondagas with additional compensation. It caunot be determined from the list of

names whether the any of the signers represented the Onondaga chiefs from Buffalo Creek and

the Grand Council of the Confederacy.

39. In 1792 it was rumored in Albany that the Onondagas, Oneidas, and Cayugas at

Buffalo Creek were proposing to lease or sell more of their lands; this rmnor was attributed to

the same Kahiktoton who had taken the lead as a Confederacy sachem in the Old Onondaga band

in promoting the 1788 cession. Accordingly, in response to this story, in the spring of 1793 the

state legislature passed an act authorizing a purchase ofmore lands from the three tribes.

40. A meeting was held at Fort Stanwix in November of that year, by which the

Onondagas there present (not including others of the Six Nations) quit-claimed about three
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quarters of the lands "appropriated by the People ofthe State ofNew York to the use of the

Onondagoes." The treaty also gave the state the right to layout and open roads through any part

of the remaining reserve and put in trust for the use ofEphraim Webster, the interpreter, a square

mile of land, half ofwhich lay in the northern part of the remaining reservation. The Onondagas

retained the right to share with the people ofNew York a strip ofland around the lake and along

the west bank ofOnondaga Creek, which ran northward from the village into the lake. [New

York State Archives, Legislative Assembly Papers, Vol. 40, pp. 120-149.]

41. This treaty, by which the state acquired the site ofthe future city of Syracuse,

aroused a storm ofprotest. What had actually happened was that in the fall of 1792,

commissioners had visited Buffalo Creek and attempted to persuade the chiefs there to sell part

of the reservation at Old Onondaga. The chiefs put the commissioners off, saying that they were

scheduled to begin their winter hunt, but invited the commissioners to return in the spring to

discuss the matter. In the spring, the Governor invited the chiefs to meet with him in Albany to

treat for lands. The chiefs in response sent a delegation, inviting the Governor to come to the

council fire at Buffalo Creek, which was the proper place for the Onondaga Nation to do

business, and explaining their system ofland rights. Before this delegation could make contact

with the New York commissioners, however, these commissioners had held a separate treaty

with the faction at Old Onondaga, the treaty of 1793 described above. [NY Archives, Leg. Ass.

Pp., A-1823, Vol. 40, pp. 297-298.]

42. Protests against the 1793 treaty were repeated again in the spring of 1794. A

delegation of Onondaga Chiefs from Buffalo Creek marched east toward Albany in the spring,

meeting with the federal agent Israel Chapin at Onondaga. There on March 4th, the Onondaga
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spokesman Clear Sky delivered a blunt message, which was forwarded to the Governor at

Albany. The most cogent passage is worth quoting in full:

... we wish to see the Governor and reveal our minds to him, as he has not
before paid that attention to the principal chiefs which he ought, as he has been
trading with but few of the Indians living at Cayuga and Onondago, which we
consider as it were but children, with whom he has traded, which was not properly
intitled to dispose of the lands, without our consent But has Generally Confirmed
his bargains with these few and Neglected the principal Chiefs who are the proper
owners ofthe Land. Brother, You recollect last fall we understood the Governor
wished to purchase our Lands, but we declined meeting on account ofthe Winter
Season being so near approaching and would not so well accomodate the business
& desired it might be postponed until Spring. And we conceive the Governor has
wished to trade with a few who reside on the Lands at Cayuga & Onondago,
without consulting the principal Chiefs, or proper owners, and we consider him as
one who wishes to defraud us of our Land.

(NY State Archives, Leg. Ass. Pp., vol. 40; original in New York Historical Society, O'Reilly

Papers. A copy is attached as Exhibit I.] In the meantime, however, the Governor had been

meeting at Albany with the Old Onondaga faction, who reaffirmed their 1793 actions.

43. This practice of treating solely with the eastern faction was followed again in

1795 at the Treaty ofCayuga Ferry where the remaining rights around the lake and along

Onondaga Creek were handed over.

44. Some years later, in 1817 and 1822, the state again treated with the local

Onondagas for smaller grants of land, including the allotment to Kahiktoton and two other

leaders of a mile-square tract [a tract ofa square mile] on the remaining reserve, now shrunken to

6100 acres, its present (2006) size. It would appear from his conduct that the Governor was

taking the position that he would treat with whomever he was pleased to consider the owners of

the reservation.

The Tradition ofResolving Disputes by Negotiation Between Sovereigns Rather than by
Litigation
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45. It is clear that the responsible Onondaga chiefs were outraged by the failure ofthe

State ofNew York to recognize that the Six Nations had a well-established system of land rights,

and procedures for transfer of land, that had been exercised for more than a hundred years in

relations with Dutch and British colonial authorities. The traditional means for resolving such

issues between Indian nations and the English colonies, and later the states and the United States,

was by negotiation between sovereign political entities rather than litigation; a system of

independent courts and resolution ofdisputes by courts were not part ofnative culture and

recognizing the authority of federal or state courts would have raised as-yet unresolved issues of

sovereignty.

46. To cite one example, protests against improper land transfers had been made by

the Mohawks since the beginning of the 18th century, and the Onondaga chiefs, as central figures

in the Grand Council of the Confederacy, had undoubtedly been aware of these complaints. One

case of fraud, the so-caIled "Kayaderoseras Patent," involving up to hundreds of thousands of

acres ofprime Mohawk hunting grounds, had so soured relations between the British

Government and the Iroquois that there were fears the Six Nations would join the French in war

against the Crown colony ofNew York. The matter was in dispute and subject to negotiations

from I702 until I768, when the Line ofProperty was drawn separating Iroquois and British lands

in the colonies. [The affair of the Kayaderoseras Patent is discussed at length in Georgiana C.

Nammack, Fraud, Politics, and the Dispossession ofthe Indians: The Iroquois LandFrontier in

the Colonial Period (Norman: University ofOklahoma Press, 1969.]

47. Iroquois land claims were thus not minor matters to be settled in some lesser civil

court but were issues ofmajor political importance, to be settled by negotiation between the

legitimate representatives ofsovereign nations. Conferences over major issues, such as war and
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peace, trade agreements, alliances, and major cessions of land, were properly conducted

according to Iroquois custom, and this is clearly revealed in the records ofnumerous Iroquois

treaties throughout the 17th and 18th centuries. They were official events, held in public and not

"in the bushes," solemnized by strict native protocol, with formal addresses by skilled speakers

instructed by the council, exchanges ofwampum, and, at times, the signing ofa treaty document,

which served as evidence of the agreement just did the wampum belts retained by both sides.

48. With the failure of negotiations withNew York State, the Iroquois leaders turned

to the United States government for support, trusting in the promises implicitly made in the 1790

Trade and Intercourse Act, which were explained to them repeatedly, that the United States alone

had the authority to call and supervise all treaties involving the sale of land, and would ensure

fair treatment for the Indians. Yet the Iroquois also counted on the tradition of the Chain of

Friendship that had bound them securely to the British interest centered in the authorities at

Albany. But this faith in the State and the Federal Government was soon to be replaced by

suspicion and distrust. Fair words were not followed by fair actions.

Continuance ofthe Negotiation Format by New York

49. Despite recommendations by hard-liners that New York discontinue recognizing

the Six Nations and its constituent members as sovereign nations, Goveruor George Clinton and

the Committee on Indian Affairs chose to continue, at least in treaty ceremony, the policy of

accomodation that had guided their British forerunners in Albany. Specifically, they recognized,

as had the Dutch and British before them, the Indian right of soil, and the legal necessity of

purchasing the land from the Indians in order to obtain a clear title. (Whatever inflated assertions

might be made in the name of the "Right ofDiscovery," as a practical matter the Indians owned

and occupied the land and were prepared to defend what they considered to be their own.)
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50. Clinton, who was intent upon maintaining peace on the frontiers while acquiring

Iroquois lands to satisfy the demands ofprospective settlers from Massachusetts and of the

state's own war veterans for their promised reward for military service, saw no advantage in

antagonizing the Indian people whose good will was needed to persuade them to selI their

aboriginal estates. In opening up communications with the Onondagas and the other nations at

Fort Stanwix in the falI of 1784, he and his deputies explicitly declared their intent to treat the

Hodenosaunee as "Brethren," addressed the whole body as the "Six Nations," and proposed to

polish the old Chain ofFriendship binding Albany to Onondaga and to light again the old

"Council Fire" at which as ofold the State and the Hodenosaunee could resolve any differences

between them over such matters as land rights, property lines, and trade. He proposed to follow

"the ancient Custom in which Treaties have been conducted between You and Us and our

Ancestors." [Hough, Proceedings, Vol. I, p. 50, attached as Exhibit J.] They pointedly treated

the conference as a meeting between equalIy sovereign nations.

51. Again, in 1790, during preparations for the treaty of 1790, the Governor explicitly

recommended to the Onondagas and Cayugas that any Indian complaints about land 01' other

matters should be settled by negotiation:

Brothers: It has always been the Custom between your Ancestors and ours,
whenever there was any Uneasiness between them, to meet together at a Council
Fire, and smoke their Pipes together, and to open their Minds to each other, and so
they were always in Peace and Friendship.... This was a good Custom and we
hope it will be forever observed, and therefore we wish to meet a convenient
Number ofyou, and who may be authorized to represent and transact Business for
the whole ofyou, at the Council Fire which we propose to kindle at Fort Schuyler
on the first Day of June next.

[Ibid., Vol.lI, p. 370, attached as Exhibit K.]
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52. This, indeed, was the fonn in which the six treaties of land cession between the

State ofNew York and the Onondaga Nation were conducted in 1788,1790,1793, 1795, 1817,

and 1822.

What is relevant to the issue ofdelay in filing a claim in federal court is the fact that New

York actively encouraged the Onondagas (as it did other Iroquois nations) to negotiate any

grievances over land transactions in meetings held in accordance with the traditional fonns of

treaty protocol.

The Federal Policy ofDistancing Itselffrom New York Indian Affairs

53. The Articles ofConfederation, which governed Indian relations until1789,

reserved to the federal government the right to treat with Indians "not members of any State."

The State ofNew York considered that the Six Nations in New York were members of that State

and, as we have seen, promptly proceeded with their plans to acquire Indian lands for their

military veterans, for general speculation and settlement, and to satisfY the pre-emption right

claimed by Massachusetts.

54. After adoption ofthe new Constitution and the passage oCthe Trade and

Intercourse Act of 1790, which required federal supervision and sanction, the Senate's approval,

and presidential signing, of Indian treaties, including land purchases, the State ofNew York

nevertheless continued a policy of unilateral negotiation with the separate nations of the

Hodenosaunee. In 1791, Henry Knox, tllen Secretary ofWar, advised Governor Clinton tllat two

grants ofland had been made to individual whites by the Cayugas and Senecas contrary to the

provisions of the Trade and Intercourse Act. But he explicitly made it clear that he would not

object to the transactions if the State ofNew York "should judge that it would derive any benefit"

from them [American State Papers, Indian Affairs, Vol. I, p. 169.} Although the federal
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government used military force against individual white residents ofPennsylvania during the

Whiskey Rebellion in 1794, it would have been disruptive ofthe Union to use force against a

state in order to enforce the Trade and Intercourse Act.

55. At the beginning, there were efforts by the Six Nations to enlist the federal

government in support of its grievances against the State ofNew York. In December of 1790,

Complanter led a Seneca delegation to Philadelphia to meet with President Washington, to

complain about improper attempts to buy or lease Seneca lands. The President roundly

condemned the transactions that occurred before the Trade and Intercourse Acts and assured the

Senecas that the federal government would henceforth protect them from unauthorized seizures

of their land. Although he denied that the Phelps and Gorham Purchase had defrauded the

Indians, his only suggestion for a redress ofthis and other grievances over land was to file a

lawsuit. "Ifhowever you should have any just cause ofcomplaint against him [Phelps], and can

make satisfactory proofthereof, the Federal Courts will be open to you for redress, as to all other

persons." [[2] John C. Fitzpatrick, ed., The Writings a/George Washington (Washington:

Government Printing Office, 1931-44), Dec. 29,1790.]

56. In the negotiations leading to the Treaty ofCanandaigua in 1794, the U. S.

Commissioner Timothy Pickering reiterated that under U. S. Law, the 1790 Trade and

Intercourse Act, the rights ofthe Indians to their land would be protected and that the law

required that any treaty be approved by the President and the Senate. [Massachusetts Historical

Society, Pickering Papers, Vol. 62, folios 217-230. A copy is attached as Exhibit L.]

57. Again in the winter of 1801-1802, a delegation ofSenecas and Onondagas visited

the seat of government, now in Washington, D.C., to complain about land matters. This party
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was led by the Seneca prophet Handsome Lake and his half-brother Cornplanter. The delegation

did not negotiate with President Jefferson in person but conducted their business with Secretary

ofWar Henry Dearborn, in whose office Indian affairs were placed. Handsome Lake's

complaints dealt primarily with the Treaty ofBig Tree in 1797, in which the Senecas sold most

oftheir remaining lands, preserving for the use of themselves and their Indians guests certain

reservations, including one often miles square for the personal use ofHandsome Lake. They

condemned their "White Brothers ... who are lost for taking all our Land from us." He wanted

copies of deeds or other evidences of their title to "the little land we have left" and Dearborn

ordered that such copies be made. [National Archives, Record Group 75, Sec. War Lrs. Sent,

Indian Affairs, Vol. A, March 17, 1802. A copy is attached as Exhibit M.]

58. The duplicity behind the fair words of the President and the Secretary ofWar is

also revealed inDearborn's correspondence. On the 17th ofMarch, 1802, as the Seneca and

Onondaga delegations were preparing to leave Washington, Dearborn wrote them a warm letter

ofassurance that their right to their lands would be guaranteed by the United States "unless they

voluntarily relinquish or dispose of the same." [Haverford CoIlege Library, Philadelphia Yearly

Meeting, Indian Committee, Box 1 (reel 44). A copy ofthe original in the National Archives is

attached as Exhibit N.] On the same date, Dearborn wrote to one John Taylor commissioning

him to convene a meeting between the State ofNew York and the Six Nations for the purpose of

arranging New York's purchase of Indian lands. [National Archives, RG 75. Exhibit 0.]

59. In due course in June, the state's commissioners proceeded to Buffalo Creek. On

the way, they stopped at Onondaga to see if they could pick up some land. But the Indians there

"in peremptory terms objected to the sale of any part oftheir reservation."
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60, No sooner had the delegates to Washington returned home than they were greeted

by Commissioners from New York asking to purchase more land from the Senecas, Cayugas, and

Onondagas. But on this occasion, Handsome Lake was in command. He angrily rejected the

proposal to sell more land and his brother Cornplanter covered the fire, ending the proceedings.

[New York State Archives, Legislative Assembly Papers, Vo1.40, pp. 373-380.]

61. Handsome Lake then wrote a letter to Jefferson, protesting the pressure to sell

lands. Jefferson in reply defended the legality of the purchase ofthe lands which, he said, had

been voluntarily sold under federal supervision. Selling land in exchange for the tools ofmodem

husbandry might even be a good thing. He went on to praise the prophet's work in combating

the use of alcoholic beverages and his encouragement ofwhite agricultural methods, and

endorsed the prophet's leadership of the revitalization movement among the Six Nations. "Go

on, then, brother in the great reformation you have undertaken.... You are our brethren in the

same land; we wish your prosperity as brethren should do. FareweIll" [Anthony Wallace, Death

and Rebirth a/the Seneca, pp. 271-72.] Jefferson did not reveal in these exchanges that his basic

policy was to acquire as much Indian land as possible and even have all eastern Indians re-

located west of the Mississippi into the newly acquired Louisiana Purchase. [Anthony Wallace,

Jefferson and the Indians.]

62, The federal administration in Washington at this time had a general Indian policy

that began with the assumption that Indian land had to be acquired to provide for the military

security ofthe country, from threats posed by Spanish, French, and British colonies on her

borders and from Indian nations defending their territories and possibly allied with the foreign

powers, and to open up land for occupancy and economic development by a population
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expanding from natural increase, from European immigration, and from the importation of slaves

from Africa, In this large scenario, the Indians ofNew York and Pennsylvania had to be kept

peaceable and discouraged from joining the more militant nations to the west, and at the same

time persuaded to part with as much oftheir own lands as possible as quickly as possible.

63. On the one hand, Washington and his successors in the presidency were quick to

assure the Hodenosaunee that the United States guaranteed their right to remain on their land

forever, if they so wished; but at the same time, they urged them to sell their land to whites who

were willing to buy. In the case ofNewYork, the federal establishment seems to have tacitly

accepted the state's claim ofthe right ofpre-emption (i.e., an exclusive option to purchase)

derived from its colonial charter. When the state ofNew York moved to purchase, the federal

authorities even under the Trade and Intercourse Act of 1790 seem to have mostly stood aside

and turned a blind eye to the infraction of the law.

64. As the years rolled by, the United States assumed an even more aggressive role in

promoting the purchase ofIndian lands. With the consummation of the Louisiana Purchase in

1803, President Jefferson saw an opportunity to resolve the Indian question by one dramatic

stroke. He proposed, without success to be sure, an amendment to the Constitution that would

have provided for a major exchange of populations, the Indians ofthe east being moved west of

the Mississippi, and the French and Spanish residents of Louisiana being transported to the east

of that river, where they could be assimilated and educated into an Anglo-Saxon cultural milieu.

[Anthony Wallace, Jefferson and the Indians.]

65. In 1810, the then Secretary ofWar under President Madison and officers ofthe

Ogden Land Company (successor to the Holland Land Company) engaged in a secret scheme
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with U.S. Indian agent Jasper Parrish to persuade the New York Iroquois to sell their reservations

in New York to the Ogden company and move west to new land to be provided for them by the

U.S. Government west of the Mississippi, in Arkansas. The land company planned to leave the

actual negotiation with the Indians "entirely in the hands of the Agents of the General

Government," who would "do everything in their power, according to their Instructions from the

Government, to induce the Indians to accept of a grant of land in the west." [Huntington

Library, HM 8900, Troup to Parrish, Aug. 24, 1810.0ctober 20, 2006; a transcript ofthe letter,

provided by the Huntington Library, is attached as Exhibit P.]

66. The idea ofgetting rid of the eastern Indians surfaced again in the "colonization"

policy ofPresidentMonroe, recommended by John Calhoun, and introduced to Congress in

1825. The bill was passed by the Senate but died in the House. Monroe proposed to move the

Iroquois to the neighborhood ofGreen Bay, in Wisconsin, where some of the Oneidas already

had a settlement. Other, more numerous tribes might be relocated west ofthe Mississippi.

[Henry R. Schoolcraft, History ofthe Indian Tribes ofthe United States (philadelphia:

Lippincott, 1857), pp. 406-415,431.]

67. The Rev. Jedidiah Morse had earlier been dispatched to make a survey of the

tribes to be affected; his published report to the Secretary ofWar, however, suggested that if the

goal were to "civilize" the natives, it might be better to effect this program by leaving many of

the nations, like the Iroquois, where they were, inasmuch as they had already made much

progress. Of the Onondagas, he wrote, "This tribe are unanimously opposed to removal. They

must be educated where they are." [Jedidiah Morse, A Report to the Secretary ofWar ofthe

United States, on Indian Affairs (New-Haven: Converse, 1822), pp. 323-324.] The colonization
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plan, however, was widely discussed and aroused storms ofdebate among the Senecas,

Onondagas, and others at Buffalo Creek in 1826.

68. Andrew Jackson's own plan for Indian Removal did become law, however, and

the 1830's were the decade of the Trail ofTears. The infamous Treaty ofBuffalo Creek of 1838,

carried out by the aid of bribes and liquor provided under the eyes of the U.S. Commissioners,

was intended to accomplish the sale ofall of the remaining Hodenosaunee territory in exchange

for a new reservation in Kansas. The driving interest in this effort to remove the Six Nations

from their land would seem to have been the desire of the land company to profit from the newly

completed Erie Canal, whose terminus at Buffalo had made the Buffalo Creek reservation a

prime target for land speculators.

69. Although a party ofOnondagas and others made an exploratory trip to Kansas,

their destined home in the west, there was such a storm ofprotest from the Iroquois and their

white friends, particularly the Quakers, that the discredited treaty was replaced in 1842 by a new

document, which preserved the Onondaga Reservation, the Tuscarora Reserve, part ofthe

Tonawanda Seneca Reservation, and the two reserves at Cattaraugus and Allegany. Buffalo

Creek, however, was lost, including the Onondaga village there. [Anthony F. C. Wallace, The

Long, Bitter Trail: Andrew Jackson and the Indians New York: Hill & Wang, 1993).]

70. Given this history of federal failure to enforce the Trade and Intercourse Acts

against New York, of conspiring with the Ogden Land Company's schemes to induce the Senecas

to sell their reservations, and of the persistent federal efforts to remove the eastern Indians to

enclaves in the west, it is not surprising that the Onondagas did not at once turn to the federal

court system to gain satisfaction in their efforts to preserve, let alone reclaim, their land base.
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(Indeed, it is not certain that the federal courts would have accepted a plea from an Indian tribe

wishing to sue a state for satisfaction ofa land claim.) The Federal Government could not have

been perceived as favoring the giving back ofland to the Onondagas.

Looking Ahead to the Years after 1850

71. In the years after 1850, the Onondaga chiefs' council and the council fire remained

at Old Onondaga. Given the history of the years before 1850, confidence in the federal court

system as a source ofsupport in seeking remedies for long-standing complaints was no doubt

lacking, even if Indian nations had standing in the courts, which seems to have been doubtful.

72. Furthermore, circumstances of life on the small reservation at Onondaga,

surrounded by white people, exposed to contemptuous attitudes toward their perceived poverty

and their limited education in the English language and arithmetic, treated to pejorative

evaluations of Indian morality and aptitude by teachers and missionaries, would have made it

difficult for Onondagas (like other indigenous peoples, for that matter) to feel confident in

bringing their land claims to court. The national political environment might properly have been

considered by them to be hostile, in view of the constant pressure to sell whatever lands they had

left and move out ofthe way of "progress," or else be civilized out ofexistence as Indians, to

fulfill the Anglo-Saxon dream ofAmerica's "manifest destiny."

73. Only in recent years have more friendly conditions ofaccess to the legal system

encouraged Onondaga and other Indian representatives to turn to the courts for a hearing on their

long-standing complaints.
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I declare under penalty ofperjury that the foregoing declaration is true.

Date Anthony F.C. Wallace
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK, et al.,

Defendants.

Civil Action No. 05-CV-314
(LEKlDRH)

DECLARATION OF ROBERT E. BIEDER
IN OPPOSITION TO DEFENDANTS' MOTIONS TO DISMISS

ROBERT E. BIEDER, declares under penalty ofperjury as follows:

1. I am a resident of Bloomington, Indiana, and a retired Visiting Professor in the

Department ofHistory and in the School ofPublic and Environmental Affairs at Indiana

University. My professional career as historian since 1972 to the present time has been devoted

to the teaching the history ofAmerican Indian cultures, history ofAmerican anthropology, and

environmental history. My publications include: Science Encounters the Indian: A Study ofthe

Early Years ofAmerican Ethnology. 1820-1880; A BriefHistorical Survey ofthe Expropriation

ofAmerican Indian Remains; Contemplating Others: Cultural Contacts in Redand White

America; and Native American Communities in Wisconsin, 1600-1960. My many articles have

appeared in academic journals both here and abroad. I held five Fulbright Lectureships and two

postdoctoral grants. I served two years as resident director of the Center for the History of the
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American Indian (now the McNickle Center) at The Newberry Library in Chicago. My

curriculum vitae is attached as Exhibit A.

2. I have been engaged, since April 6, 2006, by the Onondaga Nation as a consultant

for the purpose of carrying out research and preparing findings and conclusions concerning the

historical activities and events relating to the Onondaga Nation and its claims or assertions of

rights to its lands during the period 1845 to 1974. I have reviewed much ofthe relevant

materials in the National Archives, in the State Archive in Albany, and in other repositories, as

well as much of the secondary works covering this period. My examination ofthe historical

record of this period has thus far been only partial, because there has not been adequate time to

complete a full review of the available materials and records. Nevertheless, my research has

documented a number ofpertinent facts, and the documentary record permits a number of

conclusions to be reached.

3. In my research and in the preparation ofthis Declaration, I have employed the

standards of research and scholarship usually applied by professional historians in this field. I

have relied on research and documentation of the kind normally relied upon by historians and

other professionals in this field.

Six Nations' and Onondaga Nation's continuous concern for land and sovereignty

4. Since before the American Revolution, the Six Nations or Haudenosaunee, and

particularly the Onondaga Nation, were concerned with land and sovereignty. These were the

subjects of treaties with the Dutch, French, British and Americans. Land and sovereignty

continued to be a vital element in their dealings with both the American government and the

State ofNew York. As noted by an eminent historian of the Iroquois, "Much of the Iroquois'

focus, as individual nations or as a collective body, since the American Revolution has been to

2
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protect their shrinking land base, especially from New York State." (Hauptman, Formulating

American Indian Policy in New YorkStafe, 1970-1986, 1988, p. 20) According to this same

historian, "New York State legislators and representatives in Congress, inspired by

assimilationist goals, myopic philanthropy, a need for legal order, or less than noble motives of

land and resource acquisition, sought increasing control over Indian affairs in the last quarter of

the nineteenth century and the mid twentieth century. In 1888, 1906, 1915, and 1930, the

Iroquois successfully fought off efforts seeking this change." (Hauptman, The Iroquois and the

New Deal, 1981, pp.7-8.)

5. In 1887, the federal government passed the Severalty Act, or Dawes Act,

dividing reservations into family land holdings and bestowing citizenship on allotees. Even

before 1887, the State ofNew York saw allotment of the reservations in the state as an

opportunity to solve what it considered its "Indian problem." As early as 1849, New York State

introduced a law for '''partition of tribal lands' in order to encourage transition from the

reservation stage to full assimilation ofthe Indians." (Henry S. Manley, "Indian Reservation

Ownership in New York, New York State Bar Bulletin, 30, April 1960, p. 134) Almost all ofthe

Onondagas rejected both allotment and citizenship, as did others ofthe Six Nations. Allotment

threatened their land base and both threatened their national sovereignty and their ability to

conduct their national business.

6. A letter of 1853 illustrates the concern of the Onondaga Nation chiefs about the

threat to their land based posed by allotment.

The undersigned Sachem, Chiefs, headmen & warriors, representing the feelings
& interests ofa great majority of the Onondaga Indians desire to express their
gratitude and acknowledgments to you, for the promptness with which the
Assembly Bill, for the survey of the Onondaga Indian lands, was repudiated by
yourself& Committee.... The survey ofour lands is strongly opposed by a great

3
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majority of the Tribe & the measure is only asked for by a few. We believe that
this survey is intended to apportion to each individual Indian his or her share of
the lands, thereby destroying that bond of common interest which unites & holds
Indian communities together.

(April 3, 1853 - Letter from the Onondaga Chiefs to Hon. Nathan Bristol, New York State

Senate, Parker Collection, #2576, American Philosophical Society, Philadelphia). Attached as

Exhibit B.

The allotment period, roughly 1849 -1914, a period of grave threats to Indian lands

7. The allotment period stretched from roughly 1849 to 1914 in New York, and this

was a period of almost continuous and grave threats to the lands ofall Indian nations in the state.

The legislative attempts to allot Indian land and the political climate of the period for all

practical purposes prevented the Onondaga Nation from taking any realistic action for the

recovery of lands or assertion of its rights to the lands taken byNew York State.

8. Considering the dominant political attitudes of the day, some ofwhich are

illustrated below, and considering that the courts were closed to land claims by Indian nations, as

demonstrated by the 1898 case ofMontauk Tribe ofIndians v. Long Island R. Co., 28 A.D. 470,

51 N.Y.S. 142, it would have been obviously futile for the Onondaga Nation or any Indian

Nation in New York to attempt formal legal action to recover lands previously taken from them.

The Nation had no legal or political fonlm in which it could assert its claims to the lands taken

by New York State with any reasonable hope.

9. The major threat to Onondaga land came with an assortment of allotment bills

proposed over time in the State legislature. These bills were designed to take the remaining

Onondaga Nation land, divide it up, and distribute it to Onondaga families.

4
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10. Most Onondagas rejected all the allotment schemes put forth by New York State,

because they feared the loss of their Nation's land. Although most of the Iroquois reservations

were already allocated among families and individuals through the traditional custom ofdividing

land, (Manley, "Indian Reservation Ownership," 1960, p. 134) Onondagas, and the Six Nations

in general, feared state imposed allotment. Nor did the Iroquois want citizenship, which was

promised to them with allotment. They feared that both would subject them to state taxes and

might force some Onondagas to sell their land to non-Indians. Bit by bit the reservation would

be sold off; the Onondaga people would become landless and possibly without their traditional

government, community and identity. As a collapsed community they would no longer be

protected by the federal government nor be able to conduct business as a nation.

11. As each allotment or severalty bill came along, the Onondaga Nation leaders were

quick to register their resistance.

12. Reacting to a bill proposed by New York State Assemblyman Thomas G. Alvord

in 1880 to divide the Onondaga Reservation in severalty, Onondaga representatives protested

before the New York Assembly Committee on Indian Affairs, in Albany on March 27, 1880.

I represent the Onondaga portion of the people opposed to the passage of
this bill, should it be reported favorably to the assembly. Since these people are,
by their ignorance ofyour language, unable to say a word on this subject
themselves, I stand before you as their spokesman. I understand that the bill is for
the purpose ofdividing up these lands into severalties among the Onondaga
Indians, but, as I learn from the gentleman who introduced it, it is merely to
procure a new treaty.... According to my reading of the treaties between this
state and the Onondaga Indians, I find nowhere any power given to any outside
interest to get up such a bill as this. We protest against it. .. .I heard one
gentleman remark that these Indians should not be treated as a sovereign people.
Who has treated them as a sovereign people heretofore? Your forefathers. That is
the reason why treaties have been made with them. Ifyou make treaties[,] you
are bound to respect that treaty stipulations....

* **
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We understand why such a bill as this has been introduced. It is for the
purpose of getting our houses and our lands. As I understand it, it is for that
purpose; because the lands cannot be got in any other way, a bill must be
introduced for their division. What's to be the consequence? You want to destroy
their tribal relations in order that you may get hold of their land. That will be the
end of it.

(Speech ofParker in Speeches ofParker, Logan, Tall-Chiefand Webster, Indians, before the

Assembly Committee on Indian Affairs on the Bill introduced by Mr. Alvord to divide the

Onondaga Reservation in several-ties. Interesting protest ofIndian chiefs against the project-

eloquence ofthe RedMan-his pleafor a memorial ofhis race, 1880, pp. 1-2). Exhibit C.

This proposed act is entirely unconstitutional. The Indians whom I
represent have not asked for it from the legislature. . .. As my friend, Mr Parker
has stated, the Onondagas are opposed to dividing up their lands.

(Speech of Indian Logan, Id., p. 2.)

I wish to say a few words by the desire ofmy friends here, the chiefs of
the Onondaga tribe. We understand that there is a bill before this committee. As
soon as we had been informed by some ofour white friends what this purported
to be--immediately after understanding its object-owe instituted a canvass ofour
people ofthe age oftwenty-one years, to ascertain their wishes and feelings in
regard to it. The result was seventy-one opposed it and thirty-four were in favor.
We do not favor the proposed bill by a majority of seventy-one to thirty-four.

(Speech ofTall Chief, Id., p. 3)

13. Local newspapers generally supported the Onondaga in their resistance to the

Alvord bill. The following items are illustrative.

March 2, 1880. Syracuse Daily Journal, p. I, "The Onondaga Reservation."

Mr. Alvord has introduced a bill in the Assembly, which if it becomes
law, will constitute the Governor, Controller and State Engineer and Surveyor a
commission to secure the dissolving of the present treaty relation ofthe State with
the Onondaga Indians, to be done by the assent of a majority of the Indians, break
up the tribal relations, and apportion the lands ofthe Onondaga Indians among the
members of that nation.... The object of this proposed legislation is to destroy
the existing Onondaga people, who would share equally in them. This scheme is
not a new one. It has been entertained by speculating white men, for many years,

6
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and has in one manner or another been attempted, with some degrees ofsuccess
in despoiling the Onondagas of their property in years past.

ExhibitD.

March 5,1880. Syracuse Daily Journal, p. 1. "The Onondagas."

Even though the State has had the cause ofthe Indian wards in its keeping, the
lands reserved to them under solemn treaty have gradually been wrested from
them by 'legislation,' and in return for their original right to the whole soil of this
region of country, all that remains to them is this reserved tract four and a half by
two and a halfmiles in extent, a beggarly money pittance called an 'annUity' and
a few bushels of salt. ... [T]he Onondaga Reservation ... is a tempting
inducement to the instigators of the plan in Mr. Alvord's bill, which he entitled
'An Act to facilitate the spoliation ofthe Onondaga Indians of their reserved
lands, and to hasten their extermination from the face of the earth.'

ExhibitE.

March 16, 1880. Syracuse Daily Courier, p. 4. "The Indian Bill."

The Chiefs of the Onondaga Indians, whose interests will go to the wall
with the passage ofMr. Alvord's bill, providing for separate ownership oflands
in the Reservation and the dissolution ofthe State's treaty relations, are making
all the opposition in their power....

Exhibit F.

14. On March 22, 1882, Onondaga representatives gathered in Albany to protest the

Schoonmaker bill, a bill to divide the lands of the Onondaga, Tuscarora, and Seneca Nations into

severalty. Jaris Pierce, an Onondaga, presented a letter sent to the Onondaga Chiefs from Benj.

G. Casler, U.S. Indian Agent, New York Agency, stating some of the reasons for opposing the

bill. The letter was reprinted in the Syracuse Journal, March 24, 1882, p. 1.

Gentlemen - The bill introduced into the Assembly at Albany, N.Y., by
Mr Schoonmaker, ofCattaraugus, ostensibly to confer citizenship upon the
Indians of the six tribes in this State, and to allot their eight reservations in
severalty, demands your careful consideration. A bill similar to the above was
passed April 18, 1843, for the Oneida Indians. At that time they owned about
twelve hundred acres ofland, and now they have but 224 acres. In 1793 the
Onondaga Indians owned ten square miles, or sixty-four hundred acres of land,

7
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and now you own but sixty-one hundred acres. I think you ought to do all you can
to keep what you have.... I think I can safely say ifthe Shoonmaker bill should
become a law that in ten years from that time you would not own more that one-
half the land you now own.

Exhibit G.

15. Another story commented on the Onondagas' opposition to allotment on January

23, 1884, in the Syracuse Standard, p. 4, "The Indian Treaty".

Stubborn as the pagan Onondagas are in their resistance to division oftheir lands
into individual properties, they listen more willingly to schemes for the education
and moral uplifting of their people.

Exhibit H.

16. The goal ofallotment continued to draw support among New York state

legislators in 1888 as revealed in Report ofSpecial Committee to Investigate the Indian Problem

ofthe State ofNew York, Appointedby the Assembly of1888, Albany, 1889, also called the

Whipple RepOlt, J. S. Whipple, Chairman of the Special Committee, gathered letters from New

Yorkers supporting reservation allotment from New York citizens. Many saw allotment as a

lever to lift the Iroquois to "civilization," The following excerpt from one letter is an example.

Perhaps you will permit me to express my deep conviction that the remedy for
these wrongs and immoralities [of the Onondaga] is to be sought in an equitable
division ofthe territory into homesteads, the lifting of the Indians to citizenship
and such other changes as would naturally accompany these fundamental
measures. . . . About half of the male adults of the nation desire them [division of
land and citizenship]. The prejudices ofself-interested chiefs and the ignorance of
Pagan women, who do not understand the English language, oppose them.

(F,D. Huntington to J.S. Whipple, Chairman, November 20, 1888. Report ofSpecial Committee

to Investigate the Indian Problem ofthe State ofNew York, Appointedby the Assembly of1888,

Albany, 1889, p. 391), Exhibit I.
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17. The topic of allotment for New York reservations also proved a popular topic at

the annual Mohonk conferences, where many national figures met for several days to discuss

Indian affairs. Philip C. Garrett, named by Governor Theodore Roosevelt to investigate the

conditions of the Indians ofNew York, called for an "emancipation proclamation" for the Indian

and especially for the New York Indians. The following statement by Dr. Merrill E. Gates,

president of the session in which Garrett spoke, echoed the general opinion of conference

participants between 1891 and 1910.

You will find there are many Indians as well qualified to manage their
own property as are the members of this Conference. Still they are herded
together there as Indians, and paganism is perpetuated in the heart of the Empire
State! Let in the law! Establish homesteads and homes! Allot land, and make
self-respecting citizens of these people, too long "coddled" by a special system.

(philip C. Garrett, "The Relations of the New York Indians to the United States," Proceedings of

the Nineteenth AnnualMeeting ofthe Lake Mohonk Coriference ofFriends ofthe Indian 1901,

1902, p. 45.) Exhibit J.

18. The impetus to grab Indian land still prevailed into the twentieth century. In

1914, Congress considered bill H.R. 18735. This bill provided for allotting in severalty Indian

land in the State ofNew York. See "Letter from the Secretary of the Interior Transmitting

Reports of the Interior Department and the Department of Justice on a Bill (H.R. 18735) to Settle

the Affairs of the Seneca and Other Indians of the Five Nations" in Report ofthe Special

Committee on the 'Indian Problem' State ofNew York, February 12, 1915. Exhibit K.

19. Assistant U.S. Attorney General, Ernest Knaebel saw the bill as a thinly veiled

attempt to "get rid of the Indian" rather than serve the Indian. Commenting on the bill in a letter

to Hon. John H. Stephens, Chairman, House ofRepresentatives, Committee on Indian Affairs,

Knaebel noted:

9
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Consequently these legislative presumptions of competency [of the Indian1not
only fly in the face ofwell-known facts, but it seems to me (and I make the
suggestion with much deference), are indulged in with too much regard for the
idea ofgetting rid of the Indian and developing his property and too little regard
for protecting and developing the Indian himself.

(U.S. House ofRepresentatives, Senecas andOther Indians o/the Five Nations o/New York..

Letterfrom the Secretary o/the Interior transmitting Reports o/the Interior Department and the

Department 0/Justice on Bill (HR. 18735) to Settle the Affairs o/the Seneca and Other Indians

o/the Five Nations in the State o/New York, 63rd Congress, 3rd Session. 1915, p. 5).

Others letters received by the Interior Department and the Department of Justice,

however, were favorable to the allotment ofland.

The Boylan ease creates hope for the Onondaga Nation's land rights

20. As the Onondaga Nation and other nations ofthe Haudenosaunee were fighting to

keep the land they had under the pressure of allotment efforts, the Boylan decision in 1919

reinforced the Onondaga Nation's position that the takings ofthe Nation's lands by New York

were invalid because they were in violation of the federal Trade and Intercourse Acts. For the

Six Nations and particularly the Onondaga Nation, the Boylan decision ushered in a period of

renewed protest and fresh efforts to gain back the land lost to New York State. For New York

State, the Boylan decision created enormous concern and prompted the creation of a legislative

commission to investigate Indian land rights in New York.

21. The case ofUnited States v. Boylan, 265 F. 165 (2d Cir.1920), although

concerning Oneida Nation land, had far-reaching ramifications for the Onondaga Nation and the

other nations of the Haudenosaunee. In the Boylan case, the federal courts ruled for the first

time that transfers of Indian nation lands in New York, without compliance with the Trade and

Intercourse Acts, were of no legal effect - that the Indian nation continued to own the land.

10
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22, At issue in the Boylan case was a small parcel of 32 acres, all that remained of the

Oneida Nation reservation in New York State. The land was mortgaged by one Oneida man to

secure a loan, and when the mortgage was foreclosed, the land eventually passed into non-Indian

hands. The few Oneida residents were ejected from the land and their furniture placed in the

road.

22. The United States sued for the return of the land to the Oneida Nation, because

the transfer of the land had occurred without federal involvement or approval and in violation of

the federal Trade and Intercourse Act. The federal District Court decided in 1919 that the

transfer of the land was void and in violation of the federal law and ordered the Oneidas restored

to their propertY. The decision was appealed, and the federal Court ofAppeals for the Second

Circuit affirmed the District Court decision the following year, 1920. The opinion included the

following conclusion:

We do not think that the state ofNew York could extinguish the right of
occupancy which belongs to the Indians.

United States v. Boylan, 265 F. 165 (2d Cir. 1920) p. 174. (The case is discussed in Arlinda F.

Locklear, "Oneida Land Claims," Iroquois Land Claims, eds. Christopher Vecsey and William

A. Starna, 1988.)

24. This decision opened the legal possibility that the lands that NewYork had

purchased illegally from the Six Nations, including the Onondaga Nation lands, were still the

propertY of the Indian nations. The Boylan decision also alerted the State ofNew York once

again that the "treaties" it had made, supposedly with various nations, without complying with

federal law might be invalid. The State ofNewYork was forced to investigate the status of

Indian land rights in New York and relations with the Six Nations in general.
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The State's "Everett Commission Investigates Indian Land Rights"

25. The New York State legislature responded immediately to the Boylan decision by

passing the Act ofLegislature of 1919, known as the Machold bilI, and later as Chapter 590 of

the Laws ofNew York. The Act created the New York State Indian Commission, the purpose of

which was to "examine into the history, the affairs and transactions" that the people ofNew

York had with the state's Indian tribes. ("The Everett Report," p. 2.) The relevant portions of the

"Everett Report", including all the of the material quoted below are attached as Exhibit L.

26. There were thirteen members named to the commission, and E. A. Everett served

as chair. The commission visited all the New York Indian reservations, holding hearings at each

one. A second round ofvisitations was planned but a lack of funds prevented this.

27. On August 16th and 17th, 1920, members ofthe commission visited the Onondaga

reservation. In the "search for the status of the Iroquois," the committee discovered that the

Onondaga leaders stilI held firmly to the belief that they were under the legal protection of the

Federal government and not under the jurisdiction of the State government and that the Treaty of

1794 was stilI valid. In a signed passage issued by the Chiefs ofthe Onondaga Nation, George

Thomas, Tadadaho, or Head Chiefof the Haudenosaunee, emphasized this.

It is the will ofGod and the people, we the Chiefs of the Onondaga Nation of
New York State and do hereby agree that the Federal Government ofWashington,
D.C. be the guardian of the Indians of the State ofNew York and to see that the
treaties of 1795 [sic] between the Five Nations ofNew York State be lived up to
by the said government. We firmly believe that the State ofNew York has no
jurisdiction over the Five Nations ofNew York State.

("The Everett Report," pp. 62-63.)

28. Other Onondagas reiterated this message. Mr. Jarvis Pierce, an Onondaga, said:

I hope that the state has no jurisdiction and therefore all the lands will have to be
thrown up and you will have to clear the city of Syracuse as you said you would
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redeem all lands taken wrongfully. Shall we call for a new treaty or go to the
United States and say the State has taken our land wrongfully?

("The Everett Report," p. 64.)

29. A visitor to the conference, Dr. Earl Bates, noted:

I have that treaty ofwhich Mr. Pierce speaks, between the State and the
Onondagas, showing the basis on which the Onondagas sold their interest except
the 100 miles square and kept the sixty-one acres they have.

("The Everett Report," pp. 64-65.) Mr. Pierce answered:

I suggest that my chiefs bring an action to test the legality ofthe treaty but as long
as you are satisfied you [the New York State Commission] have no claim upon it
why all right. I think you are right here to place the question up to the Federal
Government.

("The Everett Report," p.65.) LaterMr. Pierce added:

The State has no jurisdiction, whatever, as I understand and they came here for
the purpose of solving the problem what the Indians can show and I make a
motion that for the present we go away and find a conclusion to give a reasonable
answer, then come together again, I am willing to help all we [sic] can, If the
United States has the jurisdiction, we want it to be there.

("The Everett Report," p. 94.)

30. On August 17, 1920, the Commission met with the Oneidas who lived on the

Onondaga reservation. Many Oneidas lived there, because, except for 32 acres, their reservation

had been taken through illegal purchases by New York State. The same issue of state authority

versus federal authority that was discussed at Onondaga the day before was put to the Oneidas.

31. ChiefChapman Skenandoah spoke simply: "I cannot say any more than you have

heard. But, we do believe in our hearts we are under the protection of the Federal Govermnent."

("The Everett Report," p. 111.)
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32. An Onondaga resolution was read that day as follows:

[T]he Onondagas of the Six Nations ofNew York do hereby agree that the
Federal Government ofWashington, D. C., to deal with the Indians of the State of
New York and see that the treaties of 1795 [sic] between the Six Nations ofNew
York State be lived up to by the Federal government. We firmly believe the State
ofNew York has no jurisdiction over the Indians ofthe State ofNew York.

("The Everett Report," p. 114.)

33. On July 27,1920, the New York State Indian Commission held a conference with

a Federal Indian Commission in Saratoga, New York. After discussing, without reaching

agreement, the issues of state authority and federal authority with respect to the Indians in New

York, two of the participants noted the central question before them.

34. Hon. George E. Vaux, Chairman of the Federal Indian Commission, said, "The

fundamental of this question is to get back to whether the whole of the state ofNew York

belongs to these Indians and if they should have compensation for what they have lost." ("The

Everett Report," p. 39.)

35. Senator Loring M. Black, a member ofthe Everett Commission, commented,

"We cannot at this time, admit that we should return the State ofNew York to the Indians

because we bought the land at a low price." ("The Everett Report," p. 45.)

36. It was apparent, that both the NewYork and the federal commissioners were very

aware that the Nations ofthe Haudenosaunee had serious claims for the lands taken by New

York State in violation offederallaw.

37. The Commission's report that Everett submitted to the NewYork legislature,

after months of research and collecting oral testimony on the Haudenosaunee reservations,

contained his summary, stating his conclusion that the Indian nations still owned much ofNew

York State.
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I maintain that you [the Iroquois] are the owners ofall the territory that was ceded
to you at the close ofthe Revolutionary War and unless you disposed of that
property by an instrument as legal and binding and necessary as the conditions of
that treaty was to place the property in your possession, you are still the owners of
it.

("The Everett Report," pp. 319-20.)

38. Newspapers were quick to announce Everett's findings. For example, on

February 10, 1922, the Syracuse Journal ran a story on page 7, "Says City Land is Owned by

Indians - Everett Would Give Them 6,000,000 Acres - Decision Will Be Resisted - all Members

ofCommissionWill Not Sign Report Which Gives Six Nations title to Lands, Part ofWhich

Lies in Syracuse ang Buffalo," reporting, in part:

Findings by Assemblyman Edward A. Everett of St. Lawrence, chairman of the
New York State Indian Commission, which holds that the Six Nations ofIndians
residing within New York state have title to lands estimated at 6,000,000 acres
and valued at approximately $2,500,000,000 are being mailed to tribal chiefs
throughout the state.

ExhibitM.

39. The Commission's investigations and hearings had provided the Onondaga

Nation Chiefs and other leaders of the Six Nations a forum in which to re-state their claims to

their homelands, particularly the lands taken by New York. They made their case plainly, and

they demonstrated that even after 100 years they had not acquiesced in the takings nor in New

York's assertions ofpower over them.

40. The Report of the Commission was not acted upon by the NewYork legislature,

but the Report was soon followed by a concerted effort by the Onondaga Nation and the entire

Six Nations to take legal action on their land rights in the federal court.
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The Six Nations, including the Onondaga Nation, File a Test Case in Federal Court

41. The Six Nations, meeting at Onondaga, in the mid-1920's, sought to formulate a

unified strategy for the Confederacy for taking their claims to their lands into the federal courts

on the strength of the Boylan precedent. The Onondaga Chiefs and the Chiefs of the other

nations consulted with various attorneys and advisors in order to fashion a strategy. Edward A.

Everett was one of those attorneys.

42. Some of the deliberations ofthe Six Nations leaders were reported in the press.

An excerpt from one such story follows:

43. January 30, 1924. Syracuse Journal, p. 15, "Opponents ofIndian Claims voted

traitors - Resolution Passed Condemning Enemies Spreading Propaganda· Differences Settled·

Six Nations Make Progress in Creating Closer Relations ofTribes"

George Thomas has issued a statement in which he said the object of the
council was not so much to determine upon action regarding the claim for
millions ofdollars worth of land which the tribes believe is rightfully theirs
under ancient treaties, as to establish closer relations between the tribes which
have been somewhat disrupted in late years, and to reaffirm their allegiance to
their ancient fornlS ofgovernment, which they claim was used as a foundation for
the Constitution ofthe United states. This, he declared had been attained. E. F.
[sic] Everett, former assemblyman, Potsdam, and now attorney for the Six
Nations, made a statement regarding the land claims ofthe Six Nations.
Approximately one-halfofNew York State is their legal properly, he said,
including all land east [sic] ofUtica. Syracuse is really located on land belong to
Onondaga reservation, he said.

Exhibit N.

44. For a time, some Onondaga Chiefs resisted the push to press claims against New

York State. On July 7, 1924, the Post-Standard, p. 7, reported, "Indians BattIe today on Suing

Government· Paleface legal Talent Will Oppose Redskin Arguments in Council at Long

House."
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Onondaga chiefs and tribesmen with the exception of fonner Head ChiefGeorge
Thomas and chiefLivingston Crouse, are against starting a legal battle against the
government, their opposition stimulated because the proposed suit would make a
heavy demand upon the financial resources of the tribe.

Exhibit O.

45. The Six Nations Council ultimately decided to press the legal case. The Syracuse

Journal reported on July 8, 1924, p. 6, "Indians Engage Counsel in Great Suit for Lands."

Contracts with lawyers to start suit against the State ofNew York for
approximately $500,000,000 were signed Tuesday morning by the chiefs
representing the Six Nations of the Iroquois at the Onondaga Reservation and the
contract sent to the Department ofIndian affairs [sic] at Washington for
ratification. . . . The action of the Iroquois was made unanimous Tuesday
morning by Sachem ChiefAndrew Gibson, of the Onondaga, giving it his
approval.

ExhibitP.

46. The New York Times, on December 7,1924, carried a story, "Indians Claim Half

ofNew York":

The chiefs who compose the Iroquois Congress have met in the Long
House, in due form, to discuss the suit which their people have contemplated
since 1790 [?], and they have hired the finn ofWise, Whitney & Parker ofNew
York as counsel. The matter is in the hands ofCarl E. Whitney and Walter Clark
ofthis firm, and Edward A. Everett ofPotsdam is acting as co-counsel.

The Indians contend that they are the rightful owners of lands whose
boundary was established first in 1768, in a treaty made between them and Sir
William Johnson, representative of the British Government. They contend that
possession of their lands was later confinned to them, as a federation of nations,
by the United States: that the United States Government stipulated the Iroquois
might sell no land except by treaty, and that any such treaty would need Federal
sanction.

No such treaties have been made, yet the Indians do not now hold the
land. They believe that all that has happened in the years of frittering away their
holdings is without validity. No sale, they say, has met the requirements laid
down by the Federal Government. They hold that statutes of limitation have
nothing to do with the issue, nor have squatter rights nor any similar qualification
oftenure.
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ProQuest Historical Newspapers, The New York Times, 1851-2003, pXX4. Exhibit Q.

47. There can be little doubt, because of the rather extensive news reporting about the

Six Nations' land claim, that the New York State govermnent and the public at large was

familiar with the land rights claims of the Six Nations and the Onondaga Nation.

The Courthouse Door is Closed: TheDeere test ease

48. On October 10, 1927, James Deere, a St. Regis Mohawk, brought on behalfof

himself and the Mohawk Nation, an ejectment suit before the Northern District Court ofNew

York. This was to be a test case for the larger Six Nations' land-claim case. At issue was a

square mile of land occupied by the St. Lawrence River Power Company and others. This land,

according to the Mohawks, was part of the land base retained by them and the Six Nation

Iroquois Confederacy under the Treaty of 1784 between the Confederacy and the United States.

A subsequent treaty in 1796 further confirmed the land to the Iroquois. Although part of the

Mohawk Nation continued to reside on their treaty- designated lands, New York State and the St.

Lawrence River Power Company took possession ofthe one mile square.

49. New York State's dubious claim to the land came about in a treaty negotiated in

March of 1824 with some Indians claiming to represent the Mohawk Nation. The treaty was

illegal under the Federal Government's Trade and Intercourse Acts of 1790 and later and the

Canandaigua Treaty of 1794 between the United States and the Six Nations of Iroquois. Under

the illegal 1824 treaty, the one mile square of land was conveyed to New York State. The State

then sold the land to the predecessors of the St. Lawrence River Power Company.

50. The court ruled against Deere and the Mohawks on a technicality, declaring that

the federal courts have no jurisdiction to hear Indian land cases of this sort. On appeal, the

higher court accepted the lower court's decision, thus shutting down future cases of this type.
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51. In 1927, the Herald Sunday Magazine mentioned that the Iroquois had mounted a

test case in pursuit of their land claims.

ANew Six Nations: Laura Cornelius Kellogg Sees the Old Iroquois Confederacy,
Re-established On a Modem Business Basis as the First Fulfillment ofa Girlhood
Vow Pledging Herself to the Welfare ofHer Race. A test case has already been
filed in the Federal district court at Utica, a suit brought by James Deere, a
Mohawk chief of the St. Regis tribe, against the St. Lawrence Power Company
and 17 other occupants ofa piece of land once the property of the St. Regis tribe.

(Herald Sunday Magazine, November 6, 1927, p. 11).

Thc Onondaga Nation and thc Haudcnosauncc pcrsist in thcir land claims

52. Despite the fact that the federal courts were now decidedly closed to the land

rights claims ofthe Onondaga Nation and the Haudenosaunee, the Chiefs ofthe Haudenosaunee,

lead by Tadadaho George Thomas, continued to press their rights to their illegally taken lands.

Some of these efforts are documented in congressional hearings in which the OnondagaNation

and the Haudenosaunee sought to bring their land rights issues to the attention ofCongress.

53. In these continuing land claim efforts, the Onondaga Chiefs and the

Haudenosaunee had the assistance ofLaura Kellogg and her lawyer husband, OJ. Kellogg.

54. Laura "Minnie" Cornelius Kellogg, an Oneida from Wisconsin, asserted that the

Iroquois had been cheated out oftheir lands in New York State through fraudulent treaties

pushed by the State on the Six Nations. From 1919, she and her lawyer husband worked to

empower the Iroquois and improve conditions on reservations. Her plan of setting up industrial

states on the reservations was premised on money that the Six Nations would receive from

compensation for lost lands. Her plan entailed raising money from the Iroquois in New York,

Wisconsin, Oklahoma, and Canada to hire lawyers and to bring the land claims to court. Over

time, many Iroquois became suspicious ofher, and her plan eventually collapsed. Regardless of
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her motives, her speeches and appeals did draw attention to the land claim issue and supported

the findings ofE. A. Everett. (Laurence M. Hauptman, "Designing Woman: Minnie Kellogg,

Iroquois Leader," Indian Lives: essays on Nineteenth- and Twentieth-Century Native American

Leaders, eds. L.G. Moses and Raymond Wilson, 1985, pp.l59-188)

55. In testimony before the Senate Subcommittee ofThe Committee on Indians

Affairs in 1929, Mrs. Kellogg argued, "[T]here is only one relation which we do recognize, and

that is that relation between us and the Government of the United States of 1784." (U.s.

Congress. Senate. Subcommittee of the Committee on Indian Affairs. Hearings on S. Res. 79: A

Resolution Directing the Committee on Indian Affairs ofthe UnitedStates Senate to Make a

General Survey ofthe Condition ofthe Indians ofthe United States, 79th Congress. 2nd Session;

S. Res. 308, 70'h Congress. 2nd Session;: S. Res 263, 71't Congress. Washington, D.C., March I,

November 25-26,1929, January 3,1930 p. 4860. Hereafter S. Res 79.) ExhibitR..

56. Mrs. Kellogg informed the Hearing that the litigation she was pursuing was to

recover 18,000,000 acres ofland in the States ofNew York and Pennsylvania. She explained the

need for the United States to take legal action in support of the Six Nations' claims, in part to

overcome the legal bar imposed by the Deere case.

. . . In going about to do that, the Six Nations started litigation for the
recovery of these 18,000,000 acres of land. All trouble immediately started. Just
the moment that a telegram was sent by the Assistant Attorney General of the
United States to the United States attorney at Syracuse for the northern district of
New York, to intervene in behalfof the Six Nations, the assistant attorney general
of the State ofNew York came down here [to Washington] and stopped the
Department ofJustice from acknowledging that intervention [by the Federal
Government] was our due. In one of the letters, ofwhich there are several,
written by the Attorney General to attorneys and to friends ofours who had
pressed him for his opinion on this matter, he expressed several different
opinions. On one occasion it is laches. Now, laches was definitely disposed of by
the Boylan case in the appellate court. It was decided the question of laches did
not operate against the United States as the guardian of the Six Nations.
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(S. Res. 79, pp. 4863-64.) Exhibit S.

57. Also testifying before the Senate subcommittee was Mr. O. J. Kellogg,

representing the Onondagas at this Hearing. Mr. O. J. Kellogg presented Onondaga Nation and

Haudenosaunee grievances going back to the eighteenth-century meetings with Governor

Clinton.

58. On behalf of the Onondaga Nation and the Haudenosaunee, Mr. Kellogg

submitted an historic Petition from the Haudenosaunee that very clearly states the claims against

New Yark for the taking ofMohawk, Oneida, Onondaga and Cayuga Nation lands in violation of

federal laws, the Constitution and United States treaties. That Petition is printed in the published

record of the Hearing. (S. Res. 79., pp. 4869 - 4875) Exhibit T.

59. Some ofthe charges included in the Petition were:

I. That Governor Clinton and the delegation from New York did all in their
power to keep the [U.S.] Senate from ratifying the treaty of 1784.

2. That the officials ofthe State ofNew York from 1784 through the years
willfully defied President Washington and his successors; defied the Congress of
the United States, the Supreme Court, and the United States Constitution....

4. That every foot ofthe land bought from the Mohawks, Oneidas, Cayugas,
and Onondagas was illegally obtained in absolute contravention to the laws of
Congress, to the United Constitution and to the treaties.

5. That President Washington vigorously protested to Governor Clinton that
these so-called State treaties were made and the land taken away in utter contempt
ofFederal authority....

8. That the State ofNew York has taken these lands illegally procured from
nations of the Six Nations and has issued State patents to its citizens for same.

9. That the United States Government has issued no patents for any of this
land and that the patents issued by the State are null and void and have no force or
effect.
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10. That a great deal of this land, especially city real estate, has no title but is
strictly on lease.

11. That the title ofthe land along the rivers and streams now controlled by
the Power Trust and its connections is vested in the Six Nations and that the Six
Nations claim to riparian rights are as well founded as any other peoples'.

12. That the Six Nations Confederacy vigorously protested to the Federal
Government through the years so that no statute of limitations can run against
them; that the law of laches does not apply to people who have no power to sue.

(S. Res. 79, p. 4871) Exhibit T.

60. Mr. Kellogg testified that the decision in the Boylan case was proof that the Six

Nations' land was protected by the Federal Government and not the State ofNewYork. Several

findings in this case shed light on the question ofjurisdiction between the Federal and State

governments over the Six Nations. The Petition ofthe Six Nations summarized the principal

points ofthe Boylan case, once again plainly asserting the Six Nations' claims ofownership of

the lands:

I. The Six Nations Indians consummated a treaty with the United States
Government through its regular charmels, the same being approved and ratified by
Gen. George Washington, at Fort Stanwix in the State ofNew York in 1784, by
which they were ceded certain territory within the State ofNew York.

2. That the ceding and setting over to the Indians ofthis territory was in
accordance with and at the conclusion ofa treaty consummated by the Indians as
a nation and by the United States as a nation.

3. That the said Indians of the State ofNew York as a nation are still the
owners ofthe fee-simple title to the territory ceded to them by the treaty of 1784.

(S. Res. 79, pp.4871-72). Exhibit T.

61. The attempt to construct dams on the Onondaga reservation in 1929 brought

forth, in the Hearings ofthe Senate "Survey ofConditions ofthe Indians in the United States,"

more statements by Onondagas claiming that they lived under the protection ofthe Federal
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Government and were not subject to the State ofNewYork. The core legal issue in the

Onondaga Nation's claims for the lands that had been taken was the issue ofthe supremacy of

federal law and treaties over state law and state assertions ofpower over Indian lands.

62. For this reason, the recurring fights over state jurisdiction regarding Indians were

in fact fights about the land rights of the Six Nations and the claims of the Six Nations to their

lands that had been illegally taken.

63. In a series ofhearings conducted in Syracuse, the Senate Subcommittee ofThe

Committee on Indian Affairs took up the issue of the attempt by the City ofSyracuse to

construct two flood control dams on the Onondaga reservation to prevent flooding in Syracuse.

The Onondagas and Oneidas living on the reservation opposed the dams since they would

destroy 15 houses in the village and make some of their best farm land useless. As the

Onondagas saw the situation, because oftreaty rights, neither Syracuse nor the State ofNew

York could take the land if the Onondaga Nation Res. 79, pp. 5009-5023. Exhibit D.)

(See also, "Both Indian Faction to Fight Dams," Syracuse Post-Dispatch, November 16,1929.

pp. 6, 13.)

64. Again in 1930, the Haudenosaunee reiterated their claims to the lands illegally

taken by New York State. The Haudenosaunee Petition was again submitted to the Senate

Subcommittee on S. Res. 79 by Mr. OJ. Kellogg as attorney for the Six Nations. (S. Res. 79, pp.

13620 - 13625) Exhibit V. These repeated assertions of these claims continued to bring the

claims to public attention and demonstrated that the Onondaga Nation and the Haudenosaunee

had by no means given up.
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The Onondaga Nation proclaims its land rights again in 1948

65. The Onondaga Nation yet again declared its rights to the lands illegally taken by

New York in the setting ofSenate hearings on bills to grant New York State civil and criminal

jurisdiction over Indian lands. In these 1948 hearings, the question ofstate or federal

jurisdiction erupted again, and as always the underlying issue was the question of the Six

Nations' rights to the lands illegally taken by New York, (U.S. Congress. Senate. Subcommittee

of the Committee on Interior and Insular Affairs. Hearings on S. 1683: A Bill to Confer

Jurisdiction on the Courts ofthe State o/New York with Respect to Offences Committed on

Indians Reservations Within Such State; S. 1686: A Bill to Provide for the Settlement ofCertain

Obligations ofthe United States to the Indians o/New York; S. 1687: A Bill to Confer

Jurisdiction on the Courts ofthe State ofNew York with Respect to Civil Actions Between

Indians or to Which Indians are Parties. 80th Congress, 2'ld Session. Washington, D.C. Hereafter

cited as S. 1683). Exhibit W.

66. Onondaga Nation Chief, George Thomas, Tadadaho of the Six Nations, testified

about the Nation's claims at the hearing, With him at this hearing before the Subcommittee and

before a representative ofNew York State were other chiefs of the Onondaga Nation, David

Green and Livingston Crouse. The Onondaga Chiefs believed that the bills being considered

would impede them in pursuing a land claim against New York State. ChiefThomas said:

... [W]e have unanimously passed this resolution protesting against all these three
bills which are now before you, and we feel by this legislation it has no weight
whatever, no matter what way you look at it, to solve these Indian problems
which are now before us....they [New York] have been reluctant to come to any
kind ofterms which might, to a certain extent, impair the terms of our treaties. , ..
The whole thing in a nutshell is this, and that is what we have been trying to
ascertain. The claims that we have against the State ofNew York are enormous,
probably one ofthe biggest cases in the whole history Indian relations, and we
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have been beating around the bushes so much, I notice, andwe all point to this
fact that we have this tremendous claim.

(8. 1683, p.l63, emphasis added.) Exhibit W.

67. When asked by Senator Ecton how long they had known about these claims,

Thomas answered:

We have a fellow by the name ofE. A. Everett in Potsdam, N.Y., who was a
member of the assembly at Albany at the time, and he was chairman ofthe
conservation committee at the time. He was appointed to make the investigation
to find the legal status of these Indians, the Iroquois Confederacy.... That was in
the early 1920s.... That must have been over 26 years ago. I have been studying
these claims all that time, and we have gone so far that we think we have
established this claim.

When questioned if the Onondagas had tried to collect on these claims, Thomas answered,

No we haven't. That is the reason why I say that we would be working backward
by trying to pass this legislation, and by doing so the result would be that it would
hamper the transactions of the negotiations for a settlement of these claims ifwe
transfer jurisdiction. That would be the most dangerous weapon that they could
use against us, and we are not going to allow that to happen ifwe can help it.

(8.1683, p.166.) Exhibit W.

68. When ChiefLivingston Crouse testified, he was even more adamant in his

statement of rejection and the relation to the Nation's land claims.

In other words, once the State takes over, that means we are diminished,
absolutely ruined. There is no confederacy any longer.... That is the way to break
up the Indians so they won't have to pay any of these tremendous claims that the
Indians have.

(8.1683, p.168.) Exhibit W.

69. The testimony ofEmest Benedict, a Mohawk from The St. Regis reservation, argued

along the same line as ChiefCrouse in rejection of the three bills. Like Chief Crouse, he couches

the rejection in terms of the Six Nations' claim for land. What is also implied in his statement is

that it would more difficult to negotiate with New York State over land claims if they were under
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New York State jurisdiction rather than out side of that jurisdiction. Noting that the Indians are

"law-abiding" people, he asks,

why this [S.)1683 has come up at this time when, as you have heard, the Six
Nations are just coming alive to their claims, and also have come aware that there
has been a United States bill passed whereby they could make some of those
claims. Now ifNew York State gets jurisdiction, ofcourse, the State laws can
apply to the reservations. The Indians would be hampered by the state laws in
presenting their case.

(S. 1683, p.l70.) Exhibit W.

70. Other nations also brought attention to the continuing land claims regarding lands

taken in illegal treaties with New York. The Oneida Nation submitted a memorandum asserting

claims and so also did a speaker from the Seneca Nation. (8.1683, pp. 144·145,164.) Exhibit

W.

71. The concluding speaker at the Hearings was Leighton T. Wade, counsel and a

member ofthe Joint Legislative Committee on Indian Affairs for New York State. He sat

through the whole Hearing. NewYork State was clearly and completely aware of the continued

vitality of the Onondaga Nation claims and the claims ofthe other nations ofthe

Haudenosaunee.

I declare under penalty of perjury that the foregoing statement is true.

Date Robert E. Bieder
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UNITED STATES DISTRICT COURT
NORTHERNDISTRICTOF NEW YORK

THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK, el al.,

Defendants.

Civil Action No. 05-CY-314
(LEKlDRH)

DECLARAnONOF LINDSAY G. ROBERTSON
IN OPPOSITION TOMOTIONS TO DISMISS

LINDSAYG. ROBERTSON declares under penalty of perjury as follows:

1. I reside in Norman, Oklahoma, where I am employed as Professor of Law, History

and Native American Studies at the University ofOklahoma College of Law. I received an A.B.

(American Studies, with Honors) from Davidson College in 1981, an M.A. (History) and J.D.

from the University of Virginia in 1986, and a Ph.D. (History) from the University of Virginia in

1997. After teaching for several years as a member of the adjunct faculty of the University of

Virginia School ofLaw and the George Washington National University Law Center, in 1997 I

joined the faculty of the University of Oklahoma College of Law as a full-time professor. In

2002, I was named Sam K. Viersen, Jr. Presidential Professor of Law. In 2005, I was named

Orpha and Maurice Merrill Professor of Law. I am a member of the affiliate faculty of the

University of Oklahoma DepaJtments ofHistory and Native American Studies.

2. I have conducted historical research into the question of the Onondaga Nation's
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historical access to state and federal courts to maintain suit to establish title to lands purportedly

ceded by the Nation to the State of New York by documents dated 1788,1790, 1793, 1795, 1817

and 1822. This declaration is based on the results of that research. The methods I used to

research and analyze this evidence confonn to the standard practices in the legal history

profession that are ordinarily and customarily used in the field.

3. My research into the question of the Onondaga Nation's access to state and

federal courts to litigate its land claims against the State of New York and others leads to the

following conclusion: because of limitations on access to courts, it is not established that, in the

absence of specific authorizing legislation, the Onondaga would have capacity to sue in the

courts of New York even today. Similarly, the jurisdiction of the federal courts to hear such suits

was not established until 1974.

Access 10 New York State Courts

4. Subject to constitutional constraints, access to the courts of a sovereign is at the

discretion of the sovereign. Ncw York State Indian legislation after the Revolution indicates a

tentative willingness to permit individual members of certain tribes access to state courts to

resolve disputes with non-Indians, at least where those disputes arose from non-Indian

interference with Indian possession of recognized reservation lands.

5. On February 21, 1791, the legislature authorized the Indians residing at

Brothertown and New Stockbridge to choose three trustees with power to allot reservation lands,

each allottee thereafter being empowered "to maintain an action for any trespass which may be

committed by any white person or persons on the lands so laid out to him or her for improvement

in any court having cognizance of the same.... " The trustees were empowered to "bring
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actions for any trespass committed by any white person on any of the undivided lands in

Brothertown or New Stockbridge, , . not laid out for improvement or leased for the use of a

minister and school. . , ," Act for the Relief of the Indians Residing at Brothertown and New

Stockbridge,1791 N.Y, Laws 212.

6. The following year, on April 12, 1792, the legislature repassed these provisions

replacing the trustees with "peacemakers" and expanding the range of prospective trespass

defendants to include "any white man, Indian, or any other person whomsoever," Act for the

Relief of the Indians Residing in New Stockblidge and Brothertown, 1792 N.Y. Laws 379, 380.

Within four years, the legislature had rethought this plan. The Brothertown Indians had proven

incapable of effectively prosecuting claims.

7. On March 4,1796, the legislature passed An Act for the Relief of the Indians Who

Are Entitled to Lands in Brothertown, repealing the 1791 and 1792 acts as to them. "[T]he said

Indians are liable to impositions and losses from the ignorance of the laws of this State and of the

proper means of seeking redress for injUries" the act began. "[F]or remedy whereof," the

legislature authorized the Governor, with the advice and consent of the Council of Appointment:

to appoint and commission some proper person learned in the law, to be the attorney of
the said Indians during the pleasure of the said council. And the person so appointed
shall from time to time advise and direct the said Indians reSiding in Brothertown in all
controversies among themselves, and with any other person, and defend all suits brought
against any of them by any white person, and commence and pl'Osecute all such suits and
actions for them or any of them as he may find necessary or proper; and in the
prosecution and defence of any such suits, he shall observe and pursue such advice and
directions, as shall be given him jf any by [superintendents also to be appointed by the
Governor under the act],

Act for the Relief of the Indians Who Are Entitled to Lands in Brothertown, 1796 N,Y. Laws

655,657,
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8. In particular, the attorney was authorized "to sue and maintain actions of trespass

in the name of the Brothertown Indians, for any trespass which has been since the first day of

October last or shall be hereafter committed upon any part of the said land so set off for the said

Indians and not assigned to any patiicuIar Indian or family," and directed to bling trespass actions

for persons assigned lands, even if not directed to do so by the person to whom the lands were

assigned. Id. at 657, 658.

9. On March II, 1793, evidently anticipating similar difficulties, the legislature

passed An Act Relative to the Lands Appropriated by this State to the Use of the Oneida

Onondaga and Cayuga Indians, 1793 N.Y. Laws 454, appointing Israel Chapman, John Cantine

and Simeon De Witt agents to negotiate for the sale of tribal lands. By the act, the agents were

directed to

propose to the said Indian nations severally, that the attorney general of this State for the
time being, and the clerk and the treasurer for the time being, of the county in which any
of the lands, the rights to which the Indians may chuse (sic) to retain shall be situated, and
the successors in office of the said officers, shall be vested with the property, the rights
whereof the said Indians shall chuse (sic) to retain as trustees for the said Indians, to
prevent any encroachments on the said rights and property, and to bring suits for
trespasses thereon, and to prosecute the same to effect for the benefit of the said Indians;
and in case the said Indian nations, or either of them shall agree to such proposal and
shall convey the rights so to be retained for the use of the said Indians to the said officers
and their successors, then and from thenceforth the said officers shall be vested with the
said property in the manner and for the purposes aforesaid.

1Q. at 455. Assuming this proposal was made, the Onondagas evidently declined, as the 1793

treaty executed by the state for the alienation of Onondaga lands includes no such provision. In

consequence, the Onondagas were left without a means to prosecute trespass actions.

10. On March 23, 1797, the legislature passed An Act Supplementary to an Act

Entitled An Act for the Relief of the Indians Residing in New Stockbridge and Brotheliowll,

4
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1797 N.Y. Laws 60, which provided that any white person taking timber from or improving any

assigned or common land at New Stockbridge without the consent of the peacemakers would be

guilty of trespass, "and forfeit and pay the sum of twenty five dollars for each offence; and it

shall and may be lawful for the Peace makers to prosecute for and recover such forfeiture with

costs of suit in any court having cognizance thereof... :' Id. at 61. The New Stockbridge

Indians thus continued uniquely authorized to bring actions, but those were confined to trespass

actions.

11. More common were legislated appointments of counsel following or anticipating

difficulties by tribal members in utilizing the state COUrt system. Of lasting significance were

those difficulties experienced by Jacob Dockstedder, an Oneida. Dockstedder's unauthoIized

venture into state courts proved especially discouraging, and on March 15, 1799, in An Act

Relative to the Oneida Indians, 1799 N.Y. Laws 337, the legislature proVided that, "whereas

Jacob Dockstedder an Oneida Indian by reason of ignorance of the laws of the State, has been

subjected to considerable loss in a suit at law with one Benjamin Pierson: And whereas it is

highly important to preserve unabated the confidence of the Indian tribes in the justice of our

laws," the treasurer would pay Dockstedder fifty dollars to reimburse him for his loss. The Act

further provided that:

it shall be the dUly of the assistant attorney general of the district in which the Oneida
tribe of Indians reside; to advise and direct the said Indians in all controversies that may
aIisc between the said tIibe or any individual thereof, and any other person or persons
whatever; and to defend any suit or suits that may be instituted against the said Indian or
any of them; and also to institute any suit or suits, he may deem necessary and proper for
the said Indians; and in case of trespasses committed on the lands reserved for the use of
the said Indians, to bIing such action or actions, in the name of the Oneida Indians as may
be necessaty to recover damages for such trespasses.... ; provided nevet1heless, that in the
prosecution or defence of any such suits or actions as aforesaid, the said assistant attorney
general shall observe such advice and directions as shall be given him, if any, by the
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person administering the government of this State for the time being.

Id. This resolution of the Dockstedder dispute proved the model for subsequent legislation

regarding individual Indian and tribal participation in state court proceedings.

12. Increasingly, the legislature provided for the naming of attorneys to make legal

decisions for and represent tribes and individual Indians. By 1800 this model would be applied

even to the Stockbridge Indians. On April 7, 1800, by An Act for the Relief of the Oneida,

Stockbridge, Brothertown and Shinnecock Indians, 1800 N.Y. Laws 573, 574, the legislature

directed that "it shall be the duty of the assistant attorney general of the district in which the

Stockbridge tribe of Indians reside to do and perform every duty matter and thi ng, for and on

behalf of the said Stockbridge tribe of Indians which by the act entitled'An act relative to the

Oneida Indians' passed the fifteenth day of march one thousand seven hundred and ninety nine

he is directed and required to do and perform for and on behalf of' the Oneidas.

13. On April 4, 1801, the legislature created the position of district attorney and

assigned to the district attorney of the district in which the Oneida and Stockbridge Indians

resided the duties formerly imposed on the assistant attorney general for the district. An Act

Relative to District Attornies, 1801 N.Y. Laws 362, 364. The same day, April 4, 1801, in An Act

Relative to Indians, 1801 N.Y. Laws 364, the legislature reauthorized the appointment of an

attorney for the Brothertown Indians and the bringing of trespass actions by the New Stockbridge

peacemakers, simultaneously rendering them and other Indians, inclUding the Onondagas,

incapable to make enforceable contracts, by directing "[t]hat no person shall sue or maintain, any

action on any bond, bill note, promise or other contract hereafter to be made, against any of the

Indians, called the Stockbridge Indians, nor against any Indian residing in Brothertown, or on any
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lands reserved to the Oneida, Onondaga or Cayuga Indians and every person, who shall sue or

prosecute any such action against any of the said Indians shall be liable to pay treble costs to the

party grieved...."

14. Seven years later, the legislature added the Sl. Regis Indians to those whose legal

interests were to be safeguarded by a state appointed attorney. On April II, 1808, the New York

legislature directed that "it shall be the duty of the district attorney, residing in the county of

Washington, to ... commence and prosecute all such actions for [the St. Regis Indians] ... as he

may find proper and necessary." An Act Relative to the Lot of Land Appropriated for the Use of

the Missionary to the Oneida Tribe of Indians, and for Other Purposes, 1808 N.Y. Laws 410.

15. The Onondagas were certainly aware of the legislature's moves (0 provide

attorneys who would in theory assist the tribes to find relief for legal wrongs in state courts. In

1806, they petitioned the legislature to appoint an attorney for them. On April 7, 1806, in

response, the New York legislature passed an act authorizing the Council of Appointments to

appoint and commission an allorney for the Onondaga tribe, to be paid $50 pel' year. Among

other responsibilities, the attorney was to "commence and prosecute all such actions, for them, as

he may find necessary and proper.... '> An Act to Amend an Act, Entitled "An Act Relative to

Indians," 1806 N.Y. Laws 601, 604. The same day, the Council of Appointments named Medad

Curtis allorney for the Onondagas. New York, Minutes of the Council of Appointment, vol. 8,

pages 51, 53 (New York State Archives series A1845), attachcd as Exhibit A. The appointment

of Curtis proved ineffectual, and five years later, complaining to Governor Daniel Tompkins, as

Tompkins relayed to the legislature, that "numerous and unprovoked trespasses and injuries

which evil-minded white persons commit upon the propelty and persons of those inoffensive
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Indians," the Onondagas requested the appointment of a resident agent. Journal of the

of the State of New York, 1811: 296-97, attached as Exhibit B. The legislature proved willing to

comply, and on March 29, 1811, in An Act for the Benefit of the Onondaga Tribe ofIndians, and

for Other Purposes, 1811 N.Y. Laws 168, the legislature provided that, "Whereas the chiefs of

the Onondaga tribe of Indians have represented to his excellency the governor, that the

appointment of an attorney for the said Indians has not been found to answer the salutary

purposes thereby intended, and have prayed the appointment of an agent resident amongst them,"

the office of attorney for the Onondagas was abolished, and Ephraim Webster was appointed

agent for the Onondagas, he and his successors to "hold that office dUring the pleasure of the

legislature". Id.

16. Webster's duties were materially identical to those of the attorney:

to advise and direct the said Indians in controversies amongst themselves, and with other
persons; and to cause actions brought against any of them with any white person to be
defended, and to cause to be commenced and prosecuted all such actions for them, as he
may think necessary and proper; and that any suits which may be so commenced for
trespasses committed by any white person on the lands called the Onondaga reservation,
now possessed by the said Indians, shall and may be prosecuted in the name of the people
of this state, and the damages recovered shall be distributed by the said agent among the
said Indians as he shall think just.

Id. at 168-69. In the event vacancies in the office occurred while the legislature was out of

session, the Governor was authorized to make interim appointments, to be valid until the

legislature should act. Id. at 169.

17. Webster proved a major disappointment to the Onondaga Nation. In 1817, he

acted as interpreter dUling negotiations between the Onondagas and New York at Albany that led

to the treaty by which the Onondaga Nation allegedly sold the State 4,000 acres for $1,000,
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annual payments of $430 and 50 bushels of salt and gave Webster 300 acres he had been leasing

from the Onondagas prior to the treaty, In March 1819,21 Onondagas petitioned Govemor

DeWitt Clinton to replace Webster as their agent, on grounds of distrust. We "believe that we

have been deceived by him, and that he does not attend to our concerns as he ought to do," they

complained. "[T]he misunderstanding between us is such that we think he cannot be useful to us

as our agent and that we are detennined not to have any further dealings with him," Journal of

the Assembly of the State of New York 1819: 731, 750, attached as Exhibit C. Governor Clinton

relayed these concerns to the legislature, but it failed to replace him.

18, In 1822, during treaty negotiations in New York, Webster again interpreted in the

drafting of the treaty by which the Onondagas allegedly sold 800 acres for $1,700. Webster

evidently remained the Onondaga agent until his death in 1824.

19, In April 1825, the legislature repealed "so much of' the 1811 act "as relates to the

appointment of an agent for the Onondaga Indians," authorizing the Governor to appoint an agent

who would hold his office for two years, unless earlier removed. 1825 N.Y. Laws 231, There is

no clear indication in the records of the Council of Appointments that anyone was appointed

agent for the Onondaga Nation under this statute; these records show no Onondaga agent until

the 184Os, when a new act came into play,

20. Regardless of what the law might otherwise have been regarding tribal capacity to

sue in state court, it was clear that the appointment of an attorney for a tribe restricted tribal

access to suits brought by the attorney, The key case, Jackson ex dem Van Dyke v, Reynolds,

was decided by the Supreme Court of New York in 1817. The case was an action on a lease

brought against a non-Indian lessee by several individual Oneida Indians. The court relied on

9
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sections 1,2 and 27 of the 1813 Act Relative to the Different Tribes and Nations of Indians

within this State, R.L. 153,36'" sess: ch. XCII (R.L.), which collected earlier statutes by which it

was made a public offense to purchase lands of any Indian resident in the state or to make any

contract with an Indian for the sale of land, all persons were barred from suing or maintaining an

action on contract against any Indian on lands reserved to the Oneida, Onondaga or Cayuga

Indians, and the Governor was empowered to appoint an attorney for the Brothertown, Oneida

and Stockbridge Indians. The court held:

we have considered the legislature to have declared those Indians incapable of
contracting; and if they cannot make a valid contract for'the sale of their individual lands,
if they are not amenable to the law upon any of their contracts, and if, upon these
hypotheses, the government has taken them u.\der its protection, and authorized the
appointment of an attorney to prosecute and defend all actions brought by or against any
of them, it cannot be doubted that the only way in which the intention of the legislature
can be effectuated, is to construe the statute as confiding to their attorney the exclusive
right to prosecute and defend all actions by or against any of the Indians, whose interests
are committed to him.

The power of the legislature to restrain these Indians from suing or being defended,
except exclusively by the attorney appointed for them, is as unquestionable as is the right
to prevent them from alienating their lands, or declaring them disqualified from
contracting....

It is desirable, as regards the rest of the community, that the right should be considered
exclusive, and it is equally important to the Indians themselves; because, if left at liberty
to resort to any attorney they please, they may be involved in ruinous litigation; and they
may too carelessly vex those against whom they have resentments. I would not be
understood as speaking disparagingly of a profession, not only useful, but learned and
upright, but it would be too much to believe, however honorable, in general, it may be,
that it contains no unworthy members.

Jackson ex dem Van Dyke v. Reynolds, 14 Johns. 335 (1817).

21. The language construed, as noted in the act itself, appertains as well to the

Onondaga attorney and agent. Control over any claim the Onondaga might have had lay in the

hands of Medad Curtis and Ephraim Webster. Neither they nor any other llibal agent or attorney

10
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would venture a claim to invalidate state treaties; indeed, Webster himself had acted as

interpreter for the treaties of 1817 and 1822.

22. In any event, my research uncovered one reported decision arising from a claim

brought by a tribe during this period (the St. Regis Indians, suing by their attorney), and it was a

failure. In 1821, in St. Regis Indians v. Drum, 19 Johns. 127 (1821), the Supreme Court of New

York affirmed a Justice Court's decision nonsuiting the tribe in an action of assumpsit for use

and occupation of its land brought against a non-Indian lessee of the tribe on the ground that such

contracts were void under New York law.

23. On May 25,1841, the legislature formaJly abolished the office of Onondaga agent.

In the event of trespass on lands they possessed - always the legislature's primary concern - the

Onondagas (and other tribes) now were to appeal either to the local district attorney, who, "upon

security for the payment of the costs of such suit being given to his satisfaction," was empowered

to bring trespass actions in the name of the people of New York, 01' to the town supervisor or

county judge, who was then empowered to authorize three chiefs to bring suit on the tribe's

behalf. An Act in Relation to Certain Tribes of Indians, 1841 N.Y. Laws 214, 215. Provision of

attorneys to tribes - either generically, as in this statute, or specifically, as above, continued to be

the preferred legislative path for decades, with the primary intent clearly to afford tribes ajudicial

means to evict intruding non-Indians.

24. Two years later, on April 18, 1843, the legislature restored the position of

Onondaga agent, but the form of authorization had changed. First, the legislature directed the

Governor to appoint an Onondaga agent annually, with the advice and consent of the senate.

Second, the agent's duties were changed. The new authorization made no reference to bringing

11
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suit on the tribe's behalf. Instead, the statute provided that it would be the agent's duty "to see

that the rights and interests of said tribe are duly protected; and generally to perform such duties

in relation to said tribe of Indians as the governor from time to time shall direct." An Act for the

Appointment of an Agent of the Onondaga Tribe of Indians, 1843 N.Y. Laws 310. The statute

also repealed "all acts and parts of acts inconsistent with the provisions of this act. ..." Id. It is

not clear that having the duty to see that tribal rights and interests were protected gave the agent

to power to initiate litigation for the tribe. In any event, the general instruction to obey the

Governor effectively obviated the possibility of the agent's initiating an action challenging the

validity of New York's purchases of Onondaga lands. Numerous people would hold the

position of agent under the 1843 act. None would initiate any litigation to recover Onondaga

lands.

25. Tribes without appointed attorneys or agents were completely without even

arguable direct recourse to state courts for any purposes. Thus in 1845, when the Seneca of the

Cattaraugus and Allegany reservations, who did not have a state-appointed attorney or agent,

uied to bring an ejectment action on their own, the New York Chancery Court denied the tribe's

capacity to sue, even though, as the court said, its right to possession of the lands at issue was

recognized by the state. In the court's words, "No provision has been made at Jaw for the

bringing an ejectment to recover the possession of Indian lands in the Cattaraugus reservation.

For the light of possession is in several thousand individuals, in their colIective capacity; which

individuals, as a body, have no corporate name by which they can institute an ejectment suit."

Strong v. Waterman, II Paige Ch. 607 (1845).

26. The court did, however, suggest two possible avenues around the bar on suits by
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tribes. First, the court indicated, the tribe could authorize individuals on behalf of themselves

and the other tribal members to sue in equity to enjoin a non-Indian from committing waste or

trespass on their recognized lands and from interfering with their possession. Id. The second

avenue is discussed in paragraph 29 below.

27. The Strong v. Waterman ruling was evidently based on a misapprehension of New

York law. In explaining its view that individuals might bring representative actions, the court

cited Jackson y. Goodell, 20 Johns. 188 (1822), for the proposition that individual Indians were

state citizens. Apparently unknown to the court, this opinion had been reversed on appeal,

Chancellor James Kent stating categorically that individual Indians were not state citizens.

Goodell v. Jackson, 20 Johns. 693,709-18 (1823). Moreover, even to the extent it was well-

founded, the right was not unlimited, and the limitation would foreclose action by individual

Onondagas. Individual tribal members had capacity to bring injunction claims relative to the

"lands of their respective reservations, which have not been by them voluntarily ceded to the

people of the state, or granted to individuals with the assent of the state...." Strong v.

Watennan, 11 Paige Ch. 607.

28. In other words, from New York's vantage, all Strong v. Waterman recognized was

a right to bring an injunctive claim to protect a possessory right to lands within the bounds of

state-recognized reservations: in the case of the Onondaga, the 7,300 acres New York recognized

as remaining to them in 1845. Consistent with this limitation, a search of the court records of the

Onondaga County courts revealed no action filed by the Onondaga tribe or tribal individuals

based on Strong v. Waterman.

29. The second avenue suggested by Strong v. Watennan was legislative
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authorization. Indeed, two days after the issuance of the Chancery Court's opinion in Strong v.

Waterman, the New York legislature passed an act providing:

the Seneca Indians residing on the Allegany and Cattaraugus reservations in this state,
shall be deemed to hold and possess the said reservations as a distinct community, and in
and I>y the name of "The Seneca Nation of Indians" may prosecute and maintain in all
courts of law and equity in this state, any action, suit or procecding which may be
necessary or proper to protect the rights and interests of the said Indians and of the said
nation, in and to the said reservations, and in and to the reservation called the "oil spring
reservation:' and every part thereof, and especially may maintain any action of ejectment
to recover the possession of any part of the said reservations unlawfully withheld from
them, and any action of trespass on the case, for any injury to the soil of the said
reservations, .. ; and where such injury has been heretofore sustained, or any such injuries
have heretofore been suffered by the said Indians in common, or as a nation, actions
therefor, and to recover damages for such wrongs may likewise be brought and
maintained as herein provided, in the same manner and within the same time, as if
brought by citizens of this state, in relation to their private individual property and rights.

An Act for the Protection and Improvement of the Seneca Indians, Residing on the Cattaraugus

and Allegany Reservations in this State, 1845 N.Y. Laws 146.

30. The act also provided for the appointment of an attollley for the Seneca Nation,

who was directed "from time to time [to] advise the said fndians respecting controversies

between themselves, and between them or any of them, and any other person; he shall prosecute

and maintain all such actions, suits or proceedings for them or any of them, as he may find

necessary and proper...." The act further imposed a duty on the attorney to prosecute

specifically trespass actions upon "the written complaint of a majority of the chiefs of the

reservation." Id. at 147.

31. It is difficult to reconcile the authorization of suits by the tribe with the

appointment of an attorney who, under existing law, had absolute authority to determine when

the Seneca should sue. The state courts wrestled with this in subsequent cases. In his dissenting
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opinion in Crouse v. New York, P. & O. R. Co., New York Supreme Court Justice Haight

reminded that Jackson v. Goodell held that the appointed attorney "is authorized to prosecute

such actions as 'he may fjnd necessary and proper.' He may bring an action without the consent,

or even the knowledge, of the Indian ...." Crouse v New York, ,P. & 0, R. Co., 2N.Y.S. 453,

457 (1888). This raised the possibility of conflict between the individual Indians or the tribe and

the attomey, not an issue in Crouse.

32. Such a conflict was an issue in Jemmerson v. Kennedy, 7 N.Y.S. 296 (1889), an

assault and battery action involving two members of the Seneca Nation. The plaintiffs attorney

was not the appointed attorney for the Seneca Nation, nor is there any indication on the record

that he had authorized the suit. The court held that this did not render the plaintiff incapable of

proceeding. Legislation subsequent to v. Watennan, the court noted, illustrated that the

State wished "to elevate the character and improve the condition of these wards of the state by

encouraging in them a spirit of self-reliance, and cultivating habits of industry, thrift, and

providence." ld. at 297. In 1843, two years prior to Strong v. Watennan, for example, the

legislature had authorized any Indian to own and convey real estate in the state "in the same

manner as a citizen," and, once he had "become a freeholder to the value of $100," to contract

and be subject to taxation and the civil jurisdiction of state courts. Id., citing 1843 N.Y. Laws,

ch. 87, § 4.

33. More importantly, in 1847, two years after Strong v. Watcnnan, the legislature

had authorized any individual Seneca to maintain and prosecute in state court any demand or

right of action he may have against any other Indian if the amount in controversy exceeded the

amount awardable by the Seneca peacemakers, then $100. Id., citing 1847 N.Y. Laws, ch. 365,
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§14. According to the court, "[t]here can, it would seem, be no question of the effect of this

provision on the rights of Seneca Indians in the courts of this state. The enactment was

subsequent to that which provided for the appointment of an attorney for the nation (act of 1845,

supra.) The last-mentioned provision, if not more radically affected, must at least be rendered

subordinate and auxiliary, merely, to that quoted from the act of 1847." IQ. at 297-98.

34. In 1909, the New York Supreme Court held, on the authority of Jemmerson v.

Kennedy, that under the 1845 enabling act, the Seneca Nation itself also could maintain a civil

action not brought by their appointed attorney. Seneca Nation ofIndians v. Jimeson, 114

N.Y.S. 401 (1909).

35. The 1845 authorizing statute enabled the Seneca to initiate actions in state courts,

at least within the limitations set forth in the statute. Thus in Seneca Nation of Indians v. Tyler,

14 How. Pro 109 (1857), the Supreme Court held that in consequence of the 1845 statute the

Seneca had capacity to maintain an action on a promissory note. Similarly, in Seneca Nation v.

Christie, 126 N.Y. 122 (1890), the Court of Appeals ofNew York found that, because of the

l845 enabling statute, the Seneca Nation had capacity to bring an ejectment action, a ruling the

Supreme Court of the United States found dispositive in denying a writ of en·or. Seneca Nation

v, Christy. 162 U,S. 283, 16 Sup. Ct. 828 (1896).

36, Key to the success of the Seneca Nation was the 1845 enabling statute. When the

Montauk Tribe tried to bring an ejectment action in state court, they were turned away for lack of

capacity to sue. Montauk Tribe ofIndians v. Long; Island R. Co., 51 N.Y.S, 142 (1898). When

Eugene A. Johnson, a Montauk tribal member, subsequently brought an ejectment action in

reliance on Strong v, Waterman, the Court of Appeals of New York found that he too lacked
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capacity. In distinguishing v, Waterman, the COUl1 explained that the earlier COUJ1 had

"held that the two persons named as complainants, having been authorized by the council of

chiefs, might file a bill for an injunction, .. to protect their possession.... The learned

chancellor evidently recognized II broad distinction between the rights of the tribe in defending

its possession of lands and bringing ejectment to secure possession," Johnson v. Long Island R.

Co" 162 N.Y, 462, 466 (1900).

37. Contemporaneously, the Onondaga Nation and three individual tribal members,

together with a Seneca tribal member, a Cayuga tribal member and the University of the State of

New York unsuccessfully sued in the Supreme Court ofOnondaga County to recover four

wampum belts from a non-Indian purchaser, Onondaga Nation v. Thacher, 61 N.Y.S. 1027

(I 899). In dismissing the tribe's claim for lack of capacity, the court noted:

the statutes of the state ... indicate the intent upon the part of the state to treat the Indians
as wards, and, except when otherwise especially provided, to trust the protection of their
rights, as tribes or nations, to its agents, rather than to proceedings by themselves. Where
it was deemed wise to have tribal action in relation to tribal rights, as in the case of
trespasses upon tribal lands, lind in the case of certain rights in "oil spring reservations,"
express authority is given for the prosecution of suits in the narne of the "nation"
interested. Indian Law, §§ 11,55. There was, of course, no necessity for this, if the
general power was possessed by the different tribes or nations ofIndians, liS such, to bring
suits, In addition to this reasoning, the subject is settled by direct adjudication (citing
Strong v, Waterman, Seneca Nation v, Christie, and Montauk Tribe of Indjans v. Long
Island R, Co.).

Id. at 1030, The Supreme COUtt was prepared to recognize a right to sue in the individual tribal

members, however, but when the case reached the Court of Appeals of New York, that court

affirmed the judgment on the ground that "neither the Onondaga Nation nor the individual

Indians named as plaintiffs had legal capacity to bring and maintain the action,"

Nation v, Thacher, 169 N.Y. 584 (1901), aff'd Onondaga Nation v. Thacher, 189 U.S. 306, 23

17
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S.Ct. 636 (1903).

38. The New York rule was clear: absent statutory authorization, tribes had no

capacity to sue. At best, under Strong v. Waterman, individual tribal members could bring suit

for possession of state recognized reservation lands. Indeed, entrusting to tribes the

responsibility for initiating actions to oust non-Indian trespassers from such lands appears to have

been the legislature's primary motive from the beginning in authorizing those tribes it did to

pursue state claims. Even the Seneca were confined in their enabling statute to bringing claims

relating to recognized reservation lands. The only party who might have brought a claim in state

court to invalidate the treaties at issue in this case was in theory the Onondaga agent, assuming

his authority elltended to bringing land claims. No Onondaga agent ever brought such a claim.

39. The Onondaga Nation did obtain authority to sue on its own behalf on one

occasion. In 1940, the legislature directed that:

[tJhe Onondaga nation ofIndians is hereby authorized to commence an action either in
the name of the Onondaga nation or in the name of one of its duly constituted chiefs in
behalf of said Onondaga nation of Indians against the Tully Pipe Line Company ... for
the recovery of damages for injuries sustained by the Onondaga nation arising out of the
damage to the soil, trees, and property in the cemetery owned and controlled by the
Onondaga nation in the Onondaga Reservation ... , such damage alleged to have been
caused by salt and salt-brine from a pipe or pipe lines alleged 10 be owned and controlled
by said Tully Pipe Line Company, and said damage alleged 10 have been sustained dUring
the year nineteen hundred thirty-nine .... Such Onondaga nation in any action
commenced pursuant to the provisions of this act, may prosecute and enforce any of its
rights or causes of action independenl of any act conferring jurisdiction upon such person
to bling such action.

1940 N.Y. Laws 1889, 1889-90. The Onondaga Nation was given one year to file its claim. No

other Onondaga-specific or general authorizing slatutes have been found.

40. In the 1950s, in conjunction with the United Stales Congress, the New York
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legislature began amending its Indian laws to provide for greater participation in state institutions

by tribes and individual Indians. In 1950, guided by the New York State Legislative Committee

on Indian Affairs, the U.S. Congress passed 25 U.S.C. § 233, providing that New York state

courts "shall have jurisdiction in civil actions and proceedings between Indians or between one

or more Indians and any other person or persons to the same extent as the courts of the State shall

have jurisdiction in other civil actions and proceedings, as now or hereafter defined by the laws

of the state," excepting, however, jurisdiction over "civil actions involving Indian lands or claims

with respect thereto which relate to transactions or events transpiring prior to September 13,

1952:' the statute's effective date. 25 U.S.C. § 233, 64 Stat. 845. Congress was eVidently

motivated by a concern that, absent federal conferral, state courts could not assume jurisdiction

over Indians subject to federal authority.

41. In April 1953, New York amended its Indian Law § 5 to provide that U[a]ny

action or special proceeding between Indians or between one or more Indians and any other

person or persons may be prosecuted in any court of the state to the same extent as provided by

law for other actions and special proceedings." 1953 N.Y,Laws 1517. In combination, these

statutes effectively eliminated incapacity as a bar to New York court jurisdiction over civil

claims involving individual Indians. Not until 1987, however, did a state court suggest that the

statutes also accorded state courts jurisdiction over civil actions involving tribes. Oneida Indian

Nation of New York v. Burr, 522 N.Y.S.2d 742 (1987). And in 1995, the New York Court of

Appeals intimated that this sllggestion may be wrong. People v. Anderson, 529 N.Y.S.2d 917

(1998)(UPetitioners seek to predicate the jurisdiction of the New York courts on 25 U.S.C. § 233

and New York's Indian Law § 5, which similarly grant our courts jurisdiction in civil actions
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'between Indians or between one or more Indians and any other person or persons.' However,

those provisions govern private disputes between individual Indians, not disputes between an

Indian and a sovereign tribe").

42. Although Burr has not overruled, tribal capacity predicated on Indian Law § 5

appears not entirely settled even today. See Ransom v. St. Regis Mohawk Education and

COmmunity Fund, 86 N.Y.2d 553, 560 (1995)(Because the St. Regis Mohawk Education and

Community Fund is to be treated as the Tribe itself, it is not "an Indian;" nor is it a "person,"

within the meaning of New York's Indian Law § 5).

43. On April 7, 1958, the New York legislature added § 11-a to the Indian Law,

providing that "[i]n addition to any other remedy provided by this chapter or by any other law,

the council, chiefs, trustees or headmen constituting the governing body of any nation, tribe or

band, may maintain any action or proceeding to recover the possession of lands of such nation,

tribe or band unlawfuily occupied by others and for damages resulting from such occupation."

An Act to Amend the Indian Law, in Relation to Actions and Proceedings for Recovery of

Reservation Land, 1958 N.Y. Laws 1081. To the extent it purported to empower tribal officers

to bring claims for lands lost before September 13, 1952, it conflicts with 25 U.S.C. § 233, and is

therefore of questionable validity. Oneida Indian Nation of New York State v. County of

Oneida, 464 F.2d 916,924 (2d eir. 1972)("[A]lthough § II-a ... is broad enough on its face to

encompass [a pre-1952 treaty claim], it may not be effective because of the proviso in [§ 233]

restricting the grant of jurisdiction to New York courts so as to exclude land claims based on

transactions or events antedating September 13, 1952, ... a matter on which we take no

position.")
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Access to Federal Court

44. The history of New York Indian nations' opportunity to sue in the federal courts is

similar. Two theoretical avenues have been available: suit in the Supreme Court via the Court's

original jurisdiction grant and suit in a lower federal court. The first route was attempted by the

Cherokee Nation in 1831. The Court held in Cherokee Nation v. Georgia, 30 U.S. 1 (1831), that

the Cherokees did not constitute a "foreign state" for purposes of Article III original jurisdiction

and could not, therefore, maintain its action. This holding remains the law.

45. Consequently, the only possible federal route was an action commenced in a

lower federal court. Allocation of jurisdiction to these courts is a matter entrusted to Congress by

Article III. Federal courts were established in New York by the Judiciary Act of 1789. The civil

jurisdiction they were authorized to exercise was limited to suits between citizens of different

states. For diversity jurisdiction purposes, state citizenship is a matter of federal law. Dred Scott

v. Sandford, 60 U.S. 393 (1857). Individual Indians did not become citizens universally until

1924. Act of June 2, 1924, c. 233, 43 Stat. 253. In consequence, absent the acquisition of

citizenship by different means (treaty or special statute, neither of which applied in the case of

the Onondagas), individual Indians gained access to federal comts via diversity claims only in

1924. The members of the Onondaga Nation had not become citizens before the 1924 Act. Even

today, Indian tribes are not clearly entitled to claim citizenship for diversity purposes. RomaneJJa

v, Howard, 114 F.3d 15, 16 (2d Cir. 1997).

46. Even were the Onondaga held to be citizens of New York for diversity purposes,

the defendants in any claim they might have brought would have been as well, thereby defeating

the claim under the rule of complete diversity announced by Chief Justice John Marshall in
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Strawbridge v. Curtiss, 7 U,S. 267 (1806), cited in Oneida, 463 F.2d at 953. The claim at issue

has thus never been federally justiciable in diversity.

47. In 1875, Congress by statute empowered federal lower courts to hear claims based

on federal treaties, statutes, and the Constitution. Act ofMar. 3,1875, eh. 137, § I, 18 Stat. 470

(codified as amended at 28 U.S.C. § 1331 (2000». In 1914, the U.S. Supreme Court foreclosed

the use of this new federal question jurisdiction to regain Indian lands allegedly taken in violation

of federal law. In Taylor v. Anderson, the Court held nonjusticiable an ejectment action

contending that defendants held lands under deeds executed in violation of federal law restricting

the alienation of Choctaw and Chickasaw aJlotments. According to the Court, "it has become

firmly settled that whether a case is one arising under the Constitution or a law or treaty of the

United States, in the sense of the jurisdictional statute, ... must be determined from what

necessali]y appears in the plaintiffs statement of his own claim... unaided by anything alleged

in anticipation or avoidance of defenses which it is thought the defendant may interpose,

[citations omitted]." 234 U.S. 74, 75-76 (1914).

48. The U.S. District Court for the Northern District of New York followed Taylor in

1927 in dismissing an ejectment action challenging the allegedly unlawful taking of St. Regis

lands. Deere v, New York, 22 F.2d 851 (N.D.N.Y. 1927), aff'd Deere v. St. Lawrence River

Power Co., 32 F.2d 550 (2nd Cir. 1929). Deere remained authority in the Second Circuit through

Oneida Indian Nation of New York State v. County of Oneida, 464 F.2d 916 (2"d Cir. 1972),

Only in 1974 did the Supreme Court in Oneida Indian Nation of New York State v. County of

Oneida, 414 U.S. 661 (1974) hold that an Indian tribal land claim raised a federal question for

jUlisdictional purposes. Moreover, the Oneida Court distinguished Taylor on the ground that in
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the latter, "the plaintiffs were individual Indians, not an Indian tribe; and the suit concerned lands

allocated to individual Indians, not tribal rights to lands." Oneida thus did not resolve the

question whether individual Indians could bring federal question claims for the recovery of tribal

lands in federal COUlt.

49. The only clear avenue for federal judicial relief was thus an action brought by a

tribe under federal question jurisdiction. Even assuming tribal capacity, the earliest indication

that such was possible was 1974.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: November 14, 2006

Lindsay G. Robertson
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK, etal.,

Defendants.

Civil Action No. 05-CV-314
(LEKIDRH)

DECLARATION OF TADODAHO SIDNEY HILL,
ONONDAGA NATION:

TADODAHO SIDNEY HILL, hereby declares the following to be true and correct

under penalty of perjury that:

1. I am Tadodaho, one of the leaders of the Haudenosaunee. As such, I am familiar

with the facts and circumstances pertaining to the Haudenosaunee' s and the Onondaga

Nation's spiritual, cultural and historic practices concerning the land, the water and the

creatures of the Natural World. I am a member ofthe Onondaga Nation's Council ofChiefs

and have been present for and participated in numerous meetings when the matters of the

Nation's land rights have been discussed. Further, I am familiar with the oral traditions of

the Onondaga Nation and the Haudenosaunee relative to our lands and how they were lost.

2. The Onondaga Nation is one of the member nations of the Haudenosaunee, also
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known as the Six Nations Iroquois Confederacy. The Onondaga Nation is a sovereign nation

and has entered into treaties with many other nations. The Onondaga Nation is a distinct

political entity with inherent, sovereign rights of self-determination and governance.

3. I make this Declaration in opposition to the two motions to dismiss, one by New

York State and the other by the non-state Defendants, which were filed on August 15,2006

in the Nation's land rights action.

4. The OnondagaNation is the central fire and the fire keepers of the Haudenosaunee.

Onondaga convenes the meetings of the Grand Council, the governing body of the

Haudenosaunee. The other Nations of this Confederation are the Mohawk Nation, the

Oneida Nation, the Cayuga Nation, the Seneca Nation and the Tuscarora Nation.

5. It remains the tradition and practice of the Haudenosaunee that major decisions

about land are made by the entire Haudenosaunee, in the Grand Council. The Onondaga

Nation brought this action on its own behalf and on behalf of and with the authority of the

Haudenosaunee. (Amended Complain: 6.)

6. Further, it is the tradition and practice of the I-Iaudenosaunee leaders to make all

major decisions about land on behalf of the future generations, those "whose faces are

looking up from the earth."

7. We govern ourselves under the Great Law of Peace, a message brought to us by

the Peacemaker to end the fighting among the original Five Nations. We buried our weapons

ofwar and came together to form the I-Iaudenosaunee. The Onondaga Nation has maintained

-2-

JA-153

!aaassseee:::      111000-­-­-444222777333                              DDDooocccuuummmeeennnttt:::      888222                              PPPaaagggeee:::      111555777                                    000222///222888///222000111222                                    555333777999999999                                    222666111



Case 5:05-cv-00314-LEK-DRH Document 60 Filed 11/16/06 Page 3 of 15

its original form of government despite constant pressure from outside governments to

interfere with and replace our original government.

8. The Nation's government functions with a Council ofChiefs, who are nominated

by their Clan Mothers. After a careful process which includes consensus at different stages

by the Clans, by the Nation and finally by the Haudenosaunee Grand Council, each Chief is

then installed by the entire Six Nations of the Confederacy.

9. All decisions by our Council ofChiefs are by consensus. This consensus decision

making process is deliberate and it is essential to Haudenosaunee law. This system has

preserved our democracy, which dates back to the formation of the Haudenosaunee by the

Peacemaker, long before the landfall of the Europeans in the Western hemisphere.

10. The Onondaga Nation continues to reside on a small area of our original land.

Our homeland has been reduced from millions of acres to our current homeland of a few

thousand acres, which has always been original OnondagaNation land, under the jurisdiction

of our Onondaga Nation government.

11. The Revolutionary War was fought across the I-Iaudenosaunee lands. The

Sullivan/Clinton/Van Schaick raids ofApril, 1779 caused the temporary dispersement ofour

people. These extreme conditions caused a small number ofthe Onondaga people to leave

this area during the 1780s, 1790s and early 1800s. Land speculators and the attempt to

enforce the removal policy ofNew York State were major threats to our people during this

period. However, the great majority of our people currently live here. We have never left
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our homelands.

12. The United States government was specific in promising to protect our lands, as

shown by the 1790 Trade and Intercourse Act and President Washington's commitment to

Haudenosaunee leader, Cornplanter in December of 1790:

[T]he General Government onlyhas the power to treatwith the Indian

nations, and any treaty formed, and held without its authority, will not be

binding.

Here, then, is the security for the remainder of your lands. No State,

nor person, can purchase your lands, unless at some public treaty, held under

the authority of the United States. The General Government will never

consent to your being defrauded, but will protect you in all your just rights.

Hear well, and let it be heard by every person in your nation, that the

President of the United States declares, that the General Government

considers itself bound to protect you in all the lands secured to you by the

treaty of fort Stanwix, the 22d of October, 1784, . .. (American State

Papers: Indian Affairs, vol, I, p. 142.)

13. PresidentWashington wanted to secure and maintain peace with and the neutrality

of the Haudenosaunee in 1790, because he saw these as essential to the fledgling federal

government, which at that time was losing the Ohio Indian wars.

14. Our people continue to make use of much of the lands that the Creator had

provided for us, for purposes of hunting, fishing, and gathering of plants for medicinal and
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cultural uses. We still exercise our original rights to hunt, fish and gather at various places

throughout our original lands; not just in our current homeland. We remain deeply concerned

about the degraded condition of the land and waters throughout our original land.

15. Our sacred Onondaga Lake is a prime example of this degradation and it is a

national disgrace. Our history teaches us that the formation of the Haudenosaunee by the

Peacemaker took place on the shores of Onondaga Lake, where our people lived and relied

on the natural resources of the Lake and this area. It is for this historic and cultural reason

that Onondaga Lake is sacred to the Onondaga Nation and the Haudenosaunee.

16. There are other locations within the original lands of the Onondaga Nation that

are sacred to the Nation and the Confederacy. These sacred places include other areas visited

and used by the Peacemaker, as well as other locations where we used to live, hunt and fish

and where important events in our history took place.

17. One of the mandates that is given to our leaders is that we are the caretakers of

the land and waters. It is our duty to protect and preserve the land and waters for the future

generations, those yet to come. Our obligation is now focused on restoration of the land and

waters to their original conditions, for the benefit of the coming seven generations.

18. Our entire way of life and culture is tied to the land, the water and the natural

world of the plants and animals. Our clan system is integral to our culture and government

and our Clans are named after creatures of the natural world: the deer, the wolf, the turtle,

the heron, the snipe, the eel, the hawk, the beaver and the bear. To this day, whenever one
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of our citizens identifies herself, she will say, for instance: "I am from the Turtle Clan of

Onondaga Nation."

19. Within the Onondaga Nation's culture, laws and government, the way that we

view "land ownership" is fundamentally different from the European system. All land ofthe

Haudenosaunee was, and still is, collectively owned, under what we term the "one bowl"

concept of all people sharing the land.

20. We also share the lands and waters with all creatures in the natural world. We

do not think of ourselves as separate from or "above" the natural world. We have a saying

that: "We are the environment."

21. Historically, we struggled against outside influences to preserve this system of

collective, Nation control of all lands. Particularly, we resisted vigorously the attempts by

New York State and the United States to allot our lands in the late 1800s.

22. The Onondaga Nation has continued this unique, collective relationship to the

lands and waters to this day. We are stewards of the lands and waters, with a duty to

preserve them for the future generations.

23. Our relationship to the land, the waters and the entire natural world is spiritual,

cultural and fundamental to our way of life and governance. For instance, whenever we

gather we always recite "the words that come before all else", which is our way of

acknowledging all the gifts of the natural world. In this opening address, we always list and

acknowledge all of the plants, animals, waters and other aspects of the natural world which
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sustain life.

24. Because our people have been deprived of our access to so much of our former

land, water ways and the wildlife, our culture, health and well-being as a people have

suffered. The Onondagas see our relationship to the land, the waters and the natural world

as mutual, life sustaining and healing.

25. It was this principle of healing that caused our leaders to instruct our attorneys

to begin our land rights action with a clear statement that this legal action was not meant to

be disruptive to our non-Indian neighbors, but that it was meant to bring about a healing of

past wrongs. These historic wrongs include both New York State's illegal taking of our

homelands and the horrific and life threatening environmental damage that has occurred on

our original lands.

26. For generations, our Nation's leaders have strived to live in harmony with our

new neighbors and to welcome them into our land under the spirit ofour Great Law ofPeace .

It was in this spirit that we instructed our attorneys to begin this legal action with the first

paragraph of the Complaint, which reads:

The Onondaga people wish to bring about a healing between

themselves and all others who live in this region that has been the homeland

of the Onondaga Nation since the dawn of time. The Nation and its people

have a unique spiritual, cultural, and historic relationship with the land,

which is embodied in Gayanashagowa, the Great Law of Peace. This

relationship goes far beyond federal and state legal concepts of ownership,

possession, or other legal rights. The people are one with the land and
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consider themselves stewards of it. It is the duty of the Nation's leaders to

work for a healing of this land, to protect it, and to pass it on to future

generations. The Onondaga Nation brings this action on behalfofits people

in the hope that it may hasten the process ofreconciliation and bring lasting

justice, peace, and respect among all who inhabit this area.

27. Our instructions to begin this legal action in this healing, non-disruptive manner

were given well before either the Sherrill decision by the Supreme Court, or the dismissal

of the Cayuga Nation's land claim by the Second Circuit.

28. It was in this spirit of working with our non-Native neighbors in Central New

York that we also instructed our attorneys not to name any individual land owners as

defendants in this land rights action, to never seek any evictions of the current land owners,

and to never seek any money damages against any individuals.

29. Since I was a child, I have always heard our elders talk about the illegal taking

of our lands and how, one day, we hoped to address this wrong. Further, our elders always

discussed that our Nation lands had been merely leased, not sold to New York State. Our

decision about how to attempt to correct the illegal taking of our original lands and the

subsequent environmental destruction of those lands has been discussed by our Council of

Chiefs in our Nation's Longhouse. Further, from talking with our elders, I have learned that

the Onondaga leaders have always talked about how these historic injustices could be

addressed. This has not been an easy or quick decision making process for our leaders or our

people; we have struggled with it for generations.
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30. For generations, our leaders attempted to exercise our rights, as preserved in our

federal treaties, to resolve any differences that would come between our peoples. Itwas only

after we concluded that our rights were being ignored and that the natural world was being

further and further desecrated that we reluctantly decided that we had no alternative other

that to file this land rights action.

31. One of the aspects of our long discussion and decision making has been that we

are a sovereign Nation, with treaties with the United States in 1784, 1789 and 1794. As a

sovereign Nation, until now we have generally felt that it was not proper for our Nation to

go into the federal or state courts, because these are institutions of separate governments.

32. Since our first encounter with Europeans, we have always maintained

government-to-government, diplomatic relationships with successive colonial governments.

Our first treaty, with the Dutch in the early I600s, was the "Two Row Wampum". Itwas our

practice to record our historic treaties with successive European governments in wampum

belts. The Two Row has a background of white wampum beads, with two, separate and

parallel rows of purple wampum. These two separate rows symbolize the distinct

governments, one the Haudenosaunee and the other the Europeans, traveling down the river

of life together, side-by-side and agreeing never to interfere with the other by passing laws

that would attempt to govern the other. We still conduct ourselves in accordance with the

Two Row.

33. This spirit of separate and distinct sovereigns is still very much a part of the
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current Haudenosaunee and Onondaga systems. We still believe that diplomatic interactions

are the best way to resolve any differences with either the federal government or New York

State. Our elders always told us that we are to use direct, government-to-government

interactions, rather than going into the courts of another government.

34. This traditional commitment to diplomacy is also completely supported in our

treaties. For instance, in the 1794 Treaty ofCanandaigua with the United States, Article VII

sets forth the proper method of resolving differences with the United States:

Lest the firm peace and friendship now established should be

interrupted by the misconduct of individuals, the United State and Six

Nations agree, that for injuries done by individuals on either side, no private

revenge or retaliation shall take place; but, instead thereof, complaint shall

be made by the party injured, to the other: By the Six Nations or any of them,

to the President of the United States...."

35. The leaders of the Onondaga Nation have always used this diplomatic vehicle of

direct contact with the President, or his designee, to resolve differences, and we continue to

use Article VII to this day. We have repeatedly gone to the President with our concerns that

New York State took our lands illegally, and the Canandaigua Treaty tell us that this is the

correct way to address this problem.

36. Article VII of the Canandaigua Treaty was invoked by the United States

government in 1974, when they sent a letter to the Haudenosaunee, asking for our assistance

in resolving a conflict in the Adirondack Mountains. A copy of this November 22, 1974
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letter from the Bureau of Indian Affairs to the former Tadodaho, Leon Shenandoah, is

attached to this Declaration, as Exhibit "A". This letter clearly invokes and makes reference

to Article VII, so that "our peace and fri«ndship [shall be] unbroken." [d.

37. This strong traditional preference for diplomacy also caused us to meet repeatedly

with the New York State Governor's office and the State's lawyers, at least since the mid-

1980s, to discuss how these historic takings of our lands could be resolved. Eventually, in

the late 1990s, one of Governor Pataki's lawyers and the Governor himself informed us that

we could not continue to meet to discuss a possible resolution of our land rights and that we

would have to take the state to court.

38. Throughout this same period, we have repeatedly requested the United States to

file suit in support of the Nation's land rights action. We have had innumerable meetings

with representatives of the federal government, particularly high ranking officials in the

Departments of Interior and Justice, to discuss our requests. These meetings have been to

request specific litigation assistance, such as funds to pay for experts or the provision of

separate, federal experts, for this legal action. Many other meetings were held to repeatedly

remind the federal government of its obligation to join with us in suing New York State for

its violations of the United States Constitution, the treaties and the Trade and Intercourse

Acts. Despite dozens of such meetings in Washington, DC, we still are waiting for a

favorable response from the federal government to our litigation request.

39. We have also had scores of meetings with the Nation's lawyers, to discuss
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whether or not to file a land rights action, and if so, what form it should take. Over the past

several decades, the Nation was carefully assessing whether such law suits were legally

viable, and for this purpose we have monitored the progress, or lack thereof, of other

Nations' suits. We were aware that these suits had not yet been successful and had not been

finally legally validated by the federal courts. Until the Oneida Supreme Court decisions,

it was not possible to go to court.

40. We were also very concerned when the court ruled that money damages were the

only form of relief available to other Nations for the historic illegal takings of their lands.

The Onondaga Nation has been primarily concerned with protecting the lands and seeking

justice. Seeking money damages has never been a priority. Our decision to come to federal

court to attempt to find justice for the State's illegal taking of our land was made more

difficult and was delayed because of the court's decision to give money damages as the

exclusive remedy.

41. Another hurdle for our leaders in reaching any consensus decision about going

into federal court was our Nation's oral history that the Nation's lands were merely leased

to New York State, not sold. This is particularly true of the area that is now the City of

Syracuse and the immediate area around Onondaga Lake.

42. The Nation has historically been resistant to contingent fee contracts with

attorneys, relative to land rights issues, because such contracts reinforced the tendency on

the part of attorneys to seek money damages rather than settlements that more fairly
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addressed the need for justice for New York State's historic and current wrong-doings. It

was not until recently that we identified attorneys who would represent us on a non-

contingent bases; who were knowledgeable about our history, culture and legal rights; and

who were also capable of carrying out the needed research and advising our Council of

Chiefs.

43. As we observed the suits by the Oneidas and Cayugas over the years, we decided

that, in order to minimize the possible impact on our neighbors, we should embark on a

communications campaign to increase public understanding about the Nation and its land

rights. As part of this campaign, our leaders have gone out into the neighboring communities

to speak to civic groups and at public meetings to explain the Nation's interests in its lost

lands and why the Nation would be filing this land rights action. Our leaders have spoken

at hundreds of such meetings and to the media, and the results have been very positive, with

each side learning from the other. We have observed an almost complete absence of the

severe tension that has occurred elsewhere in the state in reaction to the other Nations' suits.

44. From these meetings, we have learned that our neighbors recognize that this area

was the original land of the Onondaga Nation; that this realization is not necessarily

threatening to our neighbors; and that most ofour neighbors welcome and share our concerns

about the environmental destruction that has taken place. They welcome our assistance in

working to heal the land, the waters and the difficulties caused by New York's illegal takings

of our original land.
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45. Our ancestors are buried, in unmarked graves, throughout our original lands. It

is the duty of our current Nation leaders to protect these numerous resting places from being

disturbed. Our ancestors' graves deserve to be protected and that they should remain

undisturbed. The Nation has attempted to work with outside governmental agencies to

protect these graves. However, this preservation has not always occurred and our concerns

over this problem has been another motivating factor in seeking to exercise our rights

throughout our original land.

46. In the 1700s our ancestors worked cooperatively with the leaders of first the

colonies, and then the emerging federal government. In 1754, the Albany Plan ofUnion was

the result ofBenjamin Franklin and others having met with our leaders. The Haudenosaunee

leaders shared the lessons of the structure and balance of our democracy.

47. After 200 years, in 1988, the United States Congress recognized the important

contributions of the Haudenosaunee to the foundation of the American democratic system.

Attached hereto, as Exhibit "B", is a copy of the House of Representatives Concurrent

Resolution, 331, which was passed on October 3,1988 and which states, in part:

To aclmowledge the contribution of the Iroquois Confederacy of

Nation to the development of the United States Constitution and to reaffirm

the continuing government-to-government relationship between Indian tribes

and the United States established in the Constitution.

Whereas the original framers of the Constitution, including, most

notably, George Washington and Benjamin Franklin, as known to have
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greatly admired the concepts ofthe Six Nation ofthe Iroquois Confederacy;

Whereas the contederationoftheoriginal Thirteen Colonies into one

republic was influenced by the political system developed by the Iroquois

Confederacy as were many of the democratic principles which were

incorporated into the Constitution itself;

48. When our European visitors first came into our lands, we were generous and

hospitable. Now, simple justice shouldprevail, Washington's pr01nises should be kept, and

our federal treaties should be honored.

I have read this statement and hereby declare that all of the statements contained

above are the truth, to the best ofmy knowledge.

Dated: November 15,2006.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK, et al.,

Defendants.

Civil Action No. 05-CV-314
(LEKlDRH)

DECLARATION OF JOSEPH J. HEATH, ESQ.,
GENERAL COUNSEL FOR THE ONONDAGA NATION

IN OPPOSITION TO DEFENDANTS' MOTIONS TO DISMISS

JOSEPH J. HEATH, hereby declares the following to be true and correct under penalty of

perjury that:

I. ram the General Counsel for the Onondaga Nation and one oftheir attorneys in this
action. r have been General Counsel for the Nation since 1983 and my responsibilities in this

capacity have been to be primarily responsible for their legal matters, other than the land rights, and

to work with other counsel on this land rights preparation.

2. rmake this Declaration in oppositionto the twomotions to dismiss, one byNewYork

State and the other by the non-state defendants, which were filed onAugust 15,2006 in this matter.

3. The statements contained in this Declaration are based uponmypersonal knOWledge,

founded upon my work for the Nation and upon my having lived in Central New York for almost

all of my 60 years.
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4. I was born in Watertown, New York, in Jefferson County, in 1946. I lived the first

18 years ofmy life in northern Oswego County, before attending Syracuse University from 1964 to

1968. Following two years in the Navy, I returned to Central New York to teach school in Ithaca

for a year, before attending law school in Buffalo, where I lived from 1971 to 1975. I then moved

back to Syracuse and lived in the City of Syracuse until 2000, when I moved to my current home in

northern Cortland County.

5. As general counsel for the Onondaga Nation, I have supervised the Nation's

environmental and archeological efforts throughout its aboriginal territory. Further, since the early

1980s, I have assisted them in their communications and political outreach work and in their efforts

to talk with and work with their neighbors by taking part in public speaking, meeting with reporters,

editorial boards and concerned citizens groups from all corners ofthe Nation's aboriginal territory.

6. This Declaration addresses the following factual matters relevant to the pending

motions to dismiss: (a) that the filing of the Nation's land rights action has, in fact, not been

disruptive to the citizens, media or governments of Central New York; (b) that the Onondaga

Nation's continued presence in their aboriginal territory is still recognized and welcomed by their

non-Indian neighbors and the local governments; (c) an IndianNation's retention ofits recognized

title to land is not necessarily disruptive as shown by the City ofSalamanca, New York and (d) that

the development of the area by non-Indians has not been positive, but in fact it has been distinctly

and environmentally negative.

The Filing of the Nation's Land Rights Action Has, in Fact, Not Been Disruptive

7. The Defendants, without citing any facts in support thereof, have made the blanket

assertions that this case is "inherently disruptive". However, the reality on the ground in Central

New York is just the opposite: it has not been disruptive at all. The media coverage of the land

2
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rights action and the Nation, since the filing ofthe original Complaint onMarch 11,2005 has been

overwhelmingly positive and supportive of the Nation and its efforts to achieve justice.

8. My office has reviewed our media files in which we have compiled copies of the

media coverage ofthe Nation and its land rights actions since March 11,2005. We have detennined

that at least 175 articles, or instances of electronic news coverage, have appeared in the media and

that almost universally, they have been supportive of the Nation, its call for healing as contained in

the first paragraph ofthe Complaint and theAmended Complaint. For instance, onMarch 20, 2005

the editorial in the Syracuse Post Standard was entitled: " Elements of the Claim, Onondagas'

carefully targeted strategy avoids panic". (See: Exhibit "A".) The text of this editorial reads:

Like a gentle but persistent breeze, the Onondagas have carefully laid
out their case for legal ownership ofland in New York. ...

The Onondagas' announcement caused little stir in the area, a
testament to the nation's handling of the claim. The Onondagas have been
true to their culture-which does not recognize that anyone has the right to
truly "own" land that belongs to the Creator.

The water. The Onondagas say they are stewards of the land and
water, and as such have included enviromnental cleanup ofOnondaga Lake
and other site as integral parts of their lawsuits....

The air. The Onondagas are considered the most traditional of the
members of the Iroquois Confederacy. As such, they would like Onondaga
Lake and the surrowlding areas returned to their original state-with fishable
waters, huntable lands and pollution-free air. It is not clear whether this will
happen in this generation, but it definitely will not every happen unless high
goals are set. ...

The people. It is not clear what will happen next in court or how long
it will take to settle the claim. Thankfully, the Onondagas are opposed to
gambling casinos, with is Gov. George Pataki' s solution for righting historic
wrongs. What is encouraging and perhaps even humbling is how Sid Hill,
tadodailo or spiritual leader ofthe Onondagas, views ilie Onondagas' action:

"We're trying to do a different land-rights action here. Our concern
is for the enviromnent and how we as two peoples can live in the area that
was our ancestors' ,"
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This editorial also labels this land rights action as an: "arguably justifiable claim."

9. In addition to this positive local media coverage, the statewide and national media

have also contained numerous and positive articles, which have emphasized, inter alia, that the

Nation's land rights action is very different in nature from the land claims which have sought

evictions and possession. For instance, on March 31,2005 the New York Times contained a large

article, with photographs, entitled: "Challenging History and Pollution", A copy of this article is

attached hereto as Exhibit "B". The article reads in part:

The Nation's leaders have said that they do not intend to forcibly take
away anyone's land in the disputed territory, which is now home to hundreds
of thousands of people. They also said that unlike other Indian tribes
pursuing landclaims against the state, they are not interested in compensation
involving money and casinos.

What they want is influence in major policy discussions affecting the
ecosystem in their ancestral lands. The also hope to use a favorable judgment
to buy land to increase agricultural and housing opportunities, protect
ancestors' gravesites and safeguard the enviromnent.

"We came to this point without avarice or any kind of greedy
expectations," Audrey Shenandoah, 78, one ofthe community's clanmothers
said in an interview in the Onondaga Nation Territory....

The public response to the lawsuit has been surprisingly subdued.
Onondaga Nation officials were bracing for negative reactions from
homeowners throughout the claim area, but so far, none have emerged. Mr.
Pirro [Onondaga County Executive] said his office had not received a single
call from a constituent seeking information about the lawsuit. ...

Onondaga representatives have started to make tlle rounds of public
forunls and newspaper editorial boards to respond to questions and solicit
support for their cause. They speak of reconciliation and healing between
them and the other residents ofcentral NewYork, and steer the conservation
towards discussions about the enviromnent.

10. This positive media and editorial coverage has continued even after the Defendants

filed their motions to dismiss on August IS, 2006. Defendants' claims to the contrary, the letters to

the editor continue to express strong support for the Nation, its presence throughout the aboriginal
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territory, and the benefits to all ofCentral NewYork that can result from the filing and resolution

ofthis land rights action. For instance, on Sunday, October22, 2006, the "Readers Page" ofthe Post

Standard featured a letter from Syracuse University Associate Professor ofReligion, Philip P.

Arnold, with a large display and color photo, captioned with the headline: "Onondaga-Our Lake,

Learn to think of it in a new way." A copy ofthis letter to the editor is attached hereto, as Exhibit

"'C".

II. Prof. Arnold began this letter with: "It wasn't until the Onondaga Nation files its

'land rights action' in U.S. Federal CourtMarch II, 2005, that I became fully aware ofmy living in

a toxic soup." The letter continues and recognizes the continued and sacred relationship that the

Onondaga Nation maintains with Onondaga Lake:

Onondaga Lake is a sacred place for the "People of the Longhouse"
(also known as the Haudenosaunee.) It is where the first Tadadaho, the
Peacemaker and Hiawatha carne together over 1,000 years ago to form the
GreatLawofPeace-the process bywhichthe OnondagaNation has governed
itself continuously since that time....

We people who are immigrants in Upstate New York, whether we
have been here for generations or since last week, need to foster a better
indigenous sense of the sacred-for practical reasons ofour own survival.

12. In addition to the positive coverage in the news articles and editorials, perhaps the

best measure ofthe lack ofdisruptiveness can be found in the dozens ofletters to the editor that have

appeared inthe Syracuse Post Standard, sinceMarch 11,2005. My office has counted twenty-seven

such letters to the editor and only two ofthose have been negative in nature. The remaining twenty-

five (including Prof. Arnold's letter referred to above) have been very supportive ofthe Nation and

tllis land rights action. For instance, onApril 3,2006, in a letter to the editor, entitled: "Onondaga's

Vision for Healing Worth Supporting", Tully, NewYork resident DanGefell wrote: "ChiefSidHill,

tadodaho, has invited us all to join the Onondagas in healing our envirornnent and relationships

5

JA-171

!aaassseee:::      111000-­-­-444222777333                              DDDooocccuuummmeeennnttt:::      888222                              PPPaaagggeee:::      111777555                                    000222///222888///222000111222                                    555333777999999999                                    222666111



Case 5:05-cv-00314-LEK-DRH Document 61 Filed 11/16/06 Page 6 of 22

between our peoples. The approach is visionary and a source ofhope. As chiefHill pointed out, the

first step in healing is to acknowledge the wounds-both environmental and between people....

Support the Onondagas' vision for healing and accept ChiefHill's invitation to apply it in your own

life.". (See: Exhibit "D".)

13. Another measure of the positive relationship between the Onondaga Nation and its

Central New York neighbors is shown by the speakers series that has been running since February

of 2006, which is entitled "Onondaga Land Rights & Our Common Future, A Collaborative

Educational Series, Bringing Together the CentralNew YorkCommunity, Syracuse University and

SUNYESF'. This series was announced in the Syracuse PostStandard in an article on February 24,

2006, ( attached, as Exhibit "E") which inter alia, reads:

Local colleges and several local organization have teamed upwith the
Onondaga Nation to present a yearlong educational series on the nation and
its land rights action....

"We all know what condition this world is in, but we can set a
precedent right here in our own community," said Onondaga Chief Jake
Edwards.

The series will focus on educating the Central NewYork community
on the history of the OnondagaNation and the importance of the land rights
action the nation filed last spring....

"The land rights action brings about healing from centuries of
injustices that has OCCUlTed here." [Jack] Manno [executive director of the
Great Lakes Research Consortium at SUNY ESP] said. "We need to begin
to learn about our own history, so that we can find ways to heal our
relationship with the land and the waters." ...

Edwards said the series will offer a way to learn how to care for the
environment.

"We all need the same things, clean air and clean water," Edwards
said. "We have a lot ofwork to do, but ifwe can combine our strengths, we
can fight for what's right."
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14. This educational speaking series has been held in the theater at Syracuse Stage and

each ofits monthly speeches have been attended by hundreds ofnon-Indians. I have attended each

session. Each session has concluded with a prolonged period of questions from the audience and

not one of these questions has been negative in nature or antagonistic to the Nation or to the

speakers. Copies of the Programs for most of these events are contained in Exhibit "F".)

15. Manyofthese audience comments and questions have includedstatements in support

ofthe Nation and ofthis case, particularly the spirit ofhealing that is contained in the first paragraph

ofboth the original Complaint and the Amended Complaint. Many ofthe audience comments have

been to express their gratitude to the Nation leaders, either on the stage or in the audience, for the

positive leadership shown by the filing of this case, with its positive and healing message.

16. Every one of these speaking events has been very positive in nature, welJ attended,

very well received by the audiences, and very well received by the media. For instance, on April

12, 2006, an article appeared in the Syracuse Post Standard under the headline: "Chief Traces

History of Hurt; Irving Powless' talk on Onondagas and European Settlers Has Wit and Sting". A

copy of this article is attached hereto as Exhibit "G".

17. Additionally, on October 17,2006, a full day teach-in was conducted at the State

University of New York's College of Enviromnental Science and Forestry, which was entitled:

"Environmental Stewardship: FindingCommonGround". I attended this event. Hundreds ofnative

and non-Indian participants attending this series of workshops and speeches in a very positive

atmosphere of sharing and cooperation. A copy of the program for this day long event is attached

as Exhibit "G".

18. During the lunch speeches on October 17, 2006, the President of the College

amlounced the establishment ofthe "Center forNative Peoples and the Enviromnent", thatwill focus
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on developing connections between traditional ecological knowledge and western scientific

knowledge. A copy of the college's press release announcing the establishment of this Center and

the October 18, 2006 Post Standard article covering it are attached as Exhibit "H". SUNYESF's

press release talk positively about: "developing connections between traditional ecological

knowledge (fEK) and western scientific approaches."

19. This establishment ofthe Centerreceived a very positive editorial endorsement in the

Post Standard on October 19,2006, which praised the College for this decision and concluded by

saying: "Considering this area's vast Native American history, it makes all the sense in the world."

A copy ofthis editorial is attached as Exhibit "I".

20. Unlike many universities around the country that have strained relationships with

their localNatives, due to offensivemascots and other issues, the relationship between theOnondaga

Nation and Syracuse University remains very positive and has actually grown stronger since the

filing of this land rights action.

21. Other cooperative efforts with SyracuseUniversity include a newprogram ofoffering

full scholarships which will cover tuition, room, board and fees, for any qualified Onondaga and

Haudenosaunee high school graduate who qualifies for admission. This positive, new, cooperative

program was established after the filing of this action in March of2005.

22. This full scholarship program was armounced by Syracuse University's Chancellor,

Nancy Cantor on August 19,2005, as reflected in an article in the Syracuse Post Standard, entitled

"SU Offers Haudenosaunees Full Scholarships". During this historic announcement, Syracuse

University officials stressed that they "have been working to establish closer ties with the

Haudenosaunee and Native American people." A copy ofthis article is attached hereto, as Exhibit

HJ".

8
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23. The success ofthis scholarship program was reported just a few weeks ago, when,

on September 20,2006 the Post Standard ran another article, entitled: "SU Sees A Jump in Indian

Students". This article reported that the scholarshipprogramhas resulted in 27 newHaudenosaunee

students attending the University. A copy of this article is attached hereto, as Exhibit "L". This

article reaffirms Syracuse University ChancellorNancy Cantor's announcement ofthe scholarship

program as an "express[ion of] SU's respect for the Haudenosaunee and to instill a better

relationship between the university and the Haudenosaunee... ,"

24. Anothermeasure ofthenon-disruptive nature ofthe atmosphere inCentralNewYork

between the OnondagaNation and its non-Indian neighbors, since the filing ofthis land rights action,

is the existence of the non-Indian support group: "Neighbors of the Onondaga Nation (NOON).

NOON maintains a website at: www.peacecouncil.netlnoon. where it states that "NOON is a

grassroots organization ofCentral New Yorkers which recognizes and supports the sovereignty of

the traditional government ofthe OnondagaNation ... and advocates for the fair settlement ofany

claims that are filed."

25. NOON's web site lists the goals ofNOON as: (a) "To promote understanding of and

respect for the Onondaga people and culture within the broader Central NewYork community;" (b)

"To educate ourselves and others about the history of the relations between the United States and

the OnondagaNation;" ( c) "To challenge racism towards native peoples; and (d) "Towork with the

Onondaga Nation on matters ofmutual concern."

26. NOON's open and public continued existence are further evidence that the filing of

this action has not been disruptive within the "broader Central New York community,"

27. Another indication ofthe lack ofdisruptiveness ofthis land rights action is found in

its lack of impact on the real estate market. On the same day that the Nation filed its original
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Complaint in this matter,March 11,2005, the Post Standard published an article, with the title: "Will

this hurt house, land sales?", with the "this" referring to the Nation's filing ofthis case. A copy of

this article is attached hereto, as Exhibit "M". The answer to this question was clearly: "No", with

the article's opening sentence reading: "Native American land claims in Central NewYork have not

hurt residential real estate sales, said two professionals in land transactions in other land claim

areas."

28. After quoting both a vice president of a title insurance company and a real estate

attorney in Oneida, New York as both verifYing that: "the land claims should not hurt sales.", the

article went on to quote the real estate attorney, Richard Vindigni, as saying: "People have gotten

used to the Indian land claim." The article also reported that title insurance has been routinely

written in Central New York covering land rights actions for thirty five years and it concluded by

reporting that: "A land claim does not lead to higher rates [for the title insurance]."

29. In addition to Ticor Title Insurance Company's history ofwriting title policies in the

other claims areas, as reflected in Exhibit "M", at least one title insurance company has, since July

of2005, been writing title polices to cover the Onondaga Nation's action. This is verified on the

Washington Title Insurance Company's web site: www.washtitle.com

30. Another measure of the lack of disruption is shown by the cooperative interaction

between the Nation and many of the local governments. The best example of this continued

cooperation is with the City of Syracuse, which is a named defendant in this action. The Nation's

leaders have met with the Mayor of Syracuse twice since the March 15, 2006 filing and both

meetings, which I attended as theNation's counsel, have been very positive and cordial. The Nation

continues to maintain a constructive dialog and interaction with the City's Common Council and

with individual Councilors. Further, the Nation continues to work cooperatively with the City on
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environmental issues ofmutual concem, particularly the efforts to restore and clean up Onondaga

Creek.

31. The Nation has also worked positively and cooperatively with other local

governments. For instance, officials from the Town ofClay, in northern Onondaga County, have

recently approached the Nation to begin a dialog about the Nation's and the Confederacy's historic

interests in the Three Rivers area. The town's leaders have offered to work cooperatively with the

Nation towards the creation of an accurate historic sign that would properly reflect the spiritual,

historical and archeological interests ofthe Haudenosaunee and Onondagas in the ThreeRivers area.

32. On August 29, 2006, the town leaders hosted a meeting ofNation leaders to discuss

this cooperative effort and then undertook a tour of the area to show us their environmental

restorative efforts in this important and historic area.

33. Another recent example of the continued recognition of the Onondaga Nation's

historic presence and continued acceptance ofthe Nation's continued presence and contributions to

Central New York is found in the August 2006 brochure, entitled: "Welcome to The Valley",

published by the City of Syracuse's Department ofCommunityDevelopment. A copy of the front

and back of this brochure are attached as Exhibit ''''N. The text on the back ofthis Valley brochure

reads:

The land had previously been settled by the Onondagas, Keepers of
the Central Fire of the Haudenosaunee ("Iroquois Confederacy"), still good
neigbbors oftbe Onondaga Nation today.

We have learned much from them and enjoy many of their
contributions to our culture. We join in their appreciation and care for this
part of "Mother Earth" which we share. (Emphasis added.)

34. The Nation also has a close and mutually respectful working relationship with the

Town of LaFayette, which actively seeks consultation with the Nation on enviromnental and
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archeological matters. This spirit of consultation is based on this town's leaders recognition ofthe

importance to the Nation of its numerous historic and archeological sites within the Town.

The "Character of the Area" Has Not Become Distinctly Non-Indian:

35, As reflected in some of the articles and cooperative efforts listed above, scholars,

governmental officials and citizens in Central NewYork continue to be aware ofand embrace the

ties ofthe OnondagaNation to this area. It remains widely accepted that this area was the center of

the greatIroquois (Haudenosaunee) Confederacyand that the Onondagas, therefore have acontinued

right to be involved with decisions that are being made about the land and the waters.

36, As noted in 30 through 33 above, local governments recognize the continuing

Onondagapresence. In addition,manystate and federal agenciesmaintain apositive and cooperative

interaction with the Nation, based upon these agencies' recognition of the Nation's continued

presence in and interests in the land and the waters.

37. The OnondagaNation's Historic Preservation Office responds to a wide variety of

requests for consultation from federal, state and local governments throughout the Onondaga

Nation's aboriginal territory. The majority of requests from federal agencies are pursuant to §106

ofthe National Historic PreservationAct; a small numberare pursuant to theNativeAmerican Grave

Protection and Repatriation Act (25 USC §§ 3001 et seq,). The following is a partial list of recent

consultation projects within the claim area in connection with federal agencies:

a. United States Department ofDefense, Department oCthe Army: Fort Drum, New

York (near Watertown, in northern Jefferson County): NAGPRA and §106

consultation concerning excavation of longhouse site; disposition of artifacts and

remains;
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b. United StatesDepartmentofAgriculture,Natural Resource Conservation Service:

i. Negotiation ofConsultation Agreement underway;

ii. Starmer Project, Pompey, New York: §106 Consultation;

iii. Henderson Project, Lafayette, New York: §106 Consultation;

iv. Mras Project, Lisle, New York: §106 Consultation; and

v. Livingston Project, Lisle, New York: §I06 Consultation;

c. United States Department ofAgriculture, Office ofRural Development:

i. Orleans and Alexandria, New York: §106 Consultation re: Sewer District

Extension;

ii. LaFayette, New York: §106 Consultation re: Smokey Hollow Water

District;

iii. Binghamton, New York: §106 Consultation re: Lillian Drive Water

District Extension;

iv. Owego, New York: §106 Consultation re: Owego Water System

Improvement Project;

v. Dryden,NewYork: §I06Consultation re: RPMEcosystemsTreeNursery

Project;

vi. Homer, NewYork: §106 Consultation re: Homer Senior Apartments;

d. Federal Communications Commission:

i. Consultation with the Nation for any FCC project in: Broome, Cayuga,

Chenango, Cortland, Erie, Jefferson, Lewis, Madison, Onondaga, Oswego,

Tioga, Tompkins, and St. Lawrence Counties, New York;
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ii. §I06 Consultation re: Wireless Communications Tower Siting: The

Onondaga Nation receives bi-weekly notices containing between five and

thirty towers, with the Nation responding to any that involve ground

disturbance and requests notification in the event cultural resources are

discovered during construction. For projects known to be in archeologically

sensitive areas, the Nation requests cultural resource surveys be performed

prior to construction.

iii. CRAM Communications, AM Tower, Lafayette, New York: §106

Consultation. FCC required project applicant to consult with Onondaga

Nation and perform cultural resource survey of this project adjacent to

currently recognized territory.

e. Federal Energy Regulatory Commission: Oswego River Project, Brascan Power:

§I06 Consultation.

38. The Nation also received consultation requests from various New York State

agencies. In the past few years, we have developed a close and cooperative working relationship

with the State Office ofHistoric Preservation. Additionally, the following is a partial list ofrecent

consultation projects in connection with federal agencies:

a. NewYork StateDepartmentofTransportation: Consultationrequested under §I06

on a variety ofprojects within Onondaga, Oswego, Cayuga, and Cortland Counties:

i. Plainville, New York: §I06 Consultation regarding bridge reconstruction;

ii. Cicero, New York: §106 Consultation re: Bartell Road Bridge;

iii. Liverpool, New York: §106 Consultation re: bridge reconstruction;

iv. Pompey,NewYork: §106 Consultation re: bridge overLimestone Creek.
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b. State University ofNew York:

i. Oswego, New York: NAGPRA and §106 consultation re: disposition of

human remains:

ii. Binghamton,NewYork: NAGPRA and §I 06 Consultation re: disposition

ofartifacts recovered during construction of Student Center.

39. TheNation also received consultation requests from various CentralNewYork town

governments. The following is a partial list of recent consultation projects in connection with

various towns:

a. Onondaga County:

i. Clay, New York: Three Rivers Point, SEQRA and §106 Consultation;

ii. Elbridge, New York: Elbridge Water District, SEQRA and §106

Consultation;

iii. Lafayette, New York: Jamesville Grove, SEQRA;

iv. Lysander, New York: Highland Meadows, SEQRA and §106

Consultation; and

v. Lysander, New York: River Road Golf and Development Project,

SEQRA.

A Recent Book about Central New York Reflect the Continued Recognition of the Presence
of the Onondaga Nation

40. This year, the OnondagaHistorical Association published a new book: Crossroads

in Time, An Illustrated History ofSyracuse.! In its Preface, this book acknowledges both the

I By Dennis J. Connors, Curator ofHistory, Onondaga Historical Association, First
Edition, Syracuse University Press, 2006. This book was just released, in August of2006; it was
published after the March 2005 filing of this action.
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historic importance ofthe OnondagaNation and the continuingpresence and importance to the area

and the county:

It is common to begin histories ofAmerican communities by relating
the presence fNative Americans. To 17'h and 18th century European powers
and colonial authorities, our hills and valleys were a remote wilderness. But
this land was the traditional meeting place of the Iroquois Confederacy.
Members ofthe OnondagaNation, central Keepers of the Council Fire, and
their ancestors had resided here for centuries. As the Iroquois acted to
maintain their own prerogatives and independence as a people, they exerted
considerable influence on the affairs of European and colonial interests for
more than two centuries. That made Onondaga a place of international
notoriety. It was the locale for engaging lessons ofcultural interaction as the
two worlds maneuvered to both understand and influence each other.

And yet, when considering Native Americans in the eastern United
States, it is too often only the adventures ofcolonial encounters that intrigue
historians. But tbe Onondaga People still live here. The experiences,
philosophies and struggles ofthat nation for the last two centuries to confront
assimilation and endure as a distinct culture are also dramatic and notable
topics for examination. The territory they occupy today, just south of
Syracuse, has always been native land, well before Columbus stumbled into
our hemisphere on his way to the Far East. The limitations of this
publication, however, will not allow us to venture into their rich culture this
time. (Crossroads in Time, p. 9, Emphasis added.)

41. The presence and importance of the Onondaga Nation to Central New York was

likewise acknowledged in the 2002 book, by local historian, Donald H. Thompson, entitled: The

Golden Age a/Onondaga Lake Resorts.2 This book devotes several pages to the history of the

Nation around the lake and to the Nation's interaction with first the French, then the English and

finally the State ofNewYork. The book notes that, in 1933, Onondaga Countybuilt a replica ofthe

first French fort: St. Marie Mission to the Iroquois to commemorate the first, sustained European

interaction with the Onondagas. This first replica was subsequently replaced by the County in 1975.

(Id. p. 14).

2 First Edition, Purple Mountain Press, 2002.
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The Haudenosaunee Flag Flies in Downtown Syracuse and at LaFayette, New York High
Scbool, in Recognition oftbe Onondagas' Continued Presence

42. In November of 2003, the Lafayette, New York high school began flying the

Haudenosaunee flag outside the school, along with the American flag. Attached hereto, as Exhibit

"0", is a photograph that I took on October 24, 2006 of the flags outside the school.

43. The flag was raised at a ceremony, which I attended, outside the school onNovember

12,2003, when an Onondaga young man, Steven Thomas, and a non-Native young women, Sarah

Walsh, joined together to raise the flag, as documented in the November 13, 2003 article from the

Post Standard, which is attached as Exhibit "P". Mr. Thomas, who is Onondaga and was a junior,

stated that: "the raising of this flag today will not further divide us but [will] unite us as a

community." Ms. Walsh, also ajunior, but not an Onondaga, said: "I think it's a great thing."

I attended this November 12,2003 flag raising event at the Lafayette high school.

44. Attached as Exhibit "Q" is another news article which covered this flag raising

ceremony at the high school; it is from the Associated Press. The headline to this AP piece reads:

"Flag raising does what it was supposed to-unites community." and the article reads in part:

Intended to help unite a community, the flag of the Iroquois
Confederacy was raised next to the American Flag at the local high school
Wednesday, bringing together nearly 1,000 students, teachers and residents.

Although the flag-raising created a stir over the proper flag etiquette
and drew mild protests from some in the community, the event at LaFayette
Junior-Senior High School proved itself, said Superintendent Mark
Mondanaro.

"We wanted to bringpeople together. Looking around, that's exactly
what we accomplished," Mondanaro said.

"This action recognizes and celebrates two communities that come
together as one in our schools," school board President James Wolf told the
crowd during the 30-minute ceremony. "... it will lead to improvement on
how we treat each other and how we live together."
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45. The Haudenosaunee flag also flies in Clinton Square in downtown Syracuse, as

shown in the photograph that I took on October 24,2006, which is attached hereto as Exhibit "R".

This photograph shows the JamesM. Hanley federal court and office building in the background and

the Soldiers and Sailors monument next to the flag, which flies along side the American and New

York State flags.

46. The Haudenosaunee flag was first raised in Clinton Square, on August 3, 2002,

during a ceremony which involved Syracuse Mayor Matthew Driscoll and Tadodaho Sidney Hill,

as shown in thePostStandardarticle ofAugust 4, 2002, which is attached as Exhibit"S", andwhich

concludes: "And in a ceremony attended by local politicians and Tadadsho Sid Hill, the spiritual

leader of the six Iroquois nations that make up the Haudenosaunee, the Haudenosaunee flag was

raised in Clinton the first time in history."

I attended this August 3, 2002 flag raising event in Clinton Square

An Indian Nation's Retention of its Recognized Title to Land is Not NecessarilyDisruptiveAs
Shown by the City ofSalamanca, New York

47. The Seneca Nation has retained title to the land in the city ofSalamanca, NewYork

and this situation is an excellent example that such retention of title by an Iroquois Nation is not

necessarilydisruptive. That nation's recognized title retentionhas not disrupted either the local, non-

Indian goverument nor the real estate market.

48. The City ofSalamanca's municipal web site clearly acknowledges that: "Salamanca

is the only city in the United States that lies almost completely on an Indian Reservation." (See:

www.salmun.comlabout.htm.) The retention ofthe recognized title by the Senecas has been clearly

acknowledge at least twice by the 2nd Circuit in: US v. Forness, 125 F. 2d 928, 930 (1942); and

Fluent v. Salamanca Indian Lease Authority, 928 F. 2d 542, 544 (1991).
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49. Rather than cause disruption, the acknowledgmentofthe SenecaNation's recognized

title was an important step towards the passage ofthe Salamanca SettlementAct, as partofthe "truth

and reconciliation" process that has been beneficial to all parties around Salamanca. This is shown

when we examine the purposes of the Act, as set forth in 25 USC § 1774 (b): "It is the purpose of

this subchapter to effectuate and support the Agreement between the city [of Salamanca] and the

Seneca Nation; ... to assist in resolving the past inequities; ... to provide stability and security to

the city and the congressional villages, their residents, and businesses; to promote the economic

growth of the city and the congressional villages; ... [and] to promote cooperative economic and

community development efforts on the part ofthe SenecaNation and the city." (25 USC § 1774 (b)

(1), (2), (4), (5), and (7).)

50. The non-native government of the City of Salamanca has not been disrupted and

continues to operate in a routine manner, as can be seen by only a cursory check ofthe web editions

ofthe two local newspapers, the Salamanca Press (www.salamancapress.com): and theOleanTimes

Herald (www.oleantimesherald.com). Additionally, the real estate market in the City ofSalamanca

appears to be unaffected by the Seneca's recognized title andmortgages are still being written. (See:

www.city-data-com/housing-Salamanca-New-York.html).

The "Development" of the Land and Water by the Non- State Defendants Has Not Been
Positive, But in Fact, Has Been Distinctly and Environmentally Negative

51. One ofmy primary responsibilities as General Counsel for the Nation has been to

oversee their environmental work, with a particular focus and concern of the Nation being the

environmental problems in and around Onondaga Lake and in Onondaga Creek. In this capacity,

I have supervised other attorneys and environmental consultants who have worked for the Nation.

I have also personally attended dozens of meetings at the State Department of Environmental

Conservation which have reviewed various aspects ofthe remediation plans for OnondagaLake and
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Onondaga Creek. I have also personally reviewed scores ofengineering studies, Risk Assessments,

Proposed Remediation Plans, Records ofDecisions and other documents that have been prepared

for this remediation work. I have also personally touredmany, ifnot all, ofthe Superfund sites that

surround the Lake.

52. Defendant Honeywell International, Inc. is the owner of industrial properties along

the southwest shore ofOnondaga Lake, where, from 1881 until 1986Honeywell and its predecessor

companies: General Chemical Company, National Aniline and Dye Company, Solvay Process

Company, Semet Solvay Company, Allied Chemical and Dye Corporation, Allied Chemical

Corporation, and Allied Signal, Inc., operated three chemical plants, the Main Plant, the Willis

Avenue Plant and the Bridge Street Plant.

53. During these 105 years of industrial chemical manufacturing, Honeywell and its

predecessors used the Lake itselfand its southwest shore as theirprivate chemical waste dump. They

disposed ofhundreds ofthousands of tons oftoxic chemical wastes either directly into the Lake or

into unlined dumps along its shore. These wastes included: mercury, lead, asbestos, tri- and

tetrachlorobenzenes, toluene, ethylbenzene, xylene, polychlorinated biphenyls (PCBs), cadmium,

chromium, cobalt, pesticides, creosote, chlorinated benzene, polycyclic hydrocarbons (PAHs), and

volatile organic compounds (VoCs), among other heavy metal, chemical, and toxic discharges.

54. Additionally, the former Honeywell manufacturing and upland waste disposal sites

are still actively contributing toxic and hazardous leachate to the Lake. Further, Honeywell's 100+

years ofdumping toxic chemical wastes directly into the Lake has resulted in an estimated 20 to 40

percent of the bottom sink ofthe Lake being filled in with "Solvay Process wastes."

55. Attached hereto as Exhibit "T', is a copy of the July 30, 2004 article for the Post

Standard, entitled: "How to Clean the Lake: Plan Could Cost $2.3 Billion]", and it begins:
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"Onondaga Lake's biggest industrial polluter may have to spend up to $2.3 billion over 17 years to

clean a century's worth ofwaste it dumped into the lake, state officials say in a report to be released

today." The description ofthe destruction caused byHoneywell and its predecessors continues later

in this article:

The state sued Allied in I989, claiming the chemical company was
responsible for dumping 165,000 pounds ofmercury into Onondaga Lake
from 1946 to 1970....

The mercury contaminated the lake's fish and led to a fishing ban.
Mercury also contaminates 7 million cubic yards of sediment on the lake
bottom. It is the reason Onondaga Lake is on the federal Superfund list of
toxic waste sites.

56. Defendant Clark Concrete Company, Inc. and its subsidiary, Valley Realty

Development Company, Inc., are the owners ofthe Tully gravel mine, which is located on the north

face of the Tully valley moraine and which has negatively impacted some of the head waters of

Onondaga Creek. This mining area, near Solvay Road and Tully Valley Road in Tully, New York,

also contains areas of extremely archeological sensitivity for the Onondaga Nation.

57. In addition to the routine deforestation anddigging up ofvast areas that are associated

with such a gravel mining operation, without any reclamation, in early April of2002, Clark caused

severe damage to one of the streams that form the head waters of Onondaga Creek, when, in the

course ofattempting to dredge the clay sediments from the bottom ofone of its wash ponds at the

mine, the clay lining at the bottom of the pond was punctured. This caused the water in the pond to

leak out of the bottom ofthe pond, through a gravel vein and down the side of the north face of the

moraine. This unchecked discharge ofwater was of such high volume that it, along with the mud

and gravel it contained, caused:

a. Serious bed and bank damage to the stream;

b. Destruction of all trout fry present in the stream at the time;
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c. A substantial amount of scouring of the stream bed, removing the small

pebbles and gravel used for trout spawning; and

d, Sediment deposits and turbidity downstream.

(See: April 10, 2002 New York State DEC Region 7 Memo, attached hereto, as Exhibit "U".)

58. Defendant Hansen Aggregates North America and its subsidiaries are the owners

of what is commonly referred to as the "Jamesville quarry", which sprawls across portions of the

towns ofDeWitt and LaFayette and is the largest open pit mine in New York State. Despite the

vast areas, of Iooos of aClJlS, that have been devastated by this mining operation, there has been

little or no reclamation of the land. Further, this mining operation has had a very negative impllct

on the ground water In the area.

I have read this statement and hereby declare that all of the statements contained above

are the truth, to the best of my knowledge.

Dated: November.J.2, 2006
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

THE ONONDAGA NATION,

Plaintiff,

v.

THE STATE OF NEW YORK, et al.,

Defendants.

Civil Action No. 05-CV-314
(LEKlDRH)

DECLARATION OF J. DAVID LEHMAN
IN OPPOSITION TO DEFENDANTS' MOTIONS TO DISMISS

J. DAVID LEHMAN, declares under penalty of perjury as follows:

1. 1reside in Los Angeles, California where 1am employed as an Associate

Professor ofHistory at Long Beach City College, teaching courses in Early American history. 1

am a professional historian, having received my historical training at the University of

California, Los Angeles (UCLA), where 1earned a Ph.h in History in 1992.

2. I have engaged in historical research and writing relating to the history ofthe Six

Nations Confederacy in the Revolutionary and Early National periods since 1978. I was

employed by the Indian LawResource Center in Washington, D.C. as a researcher from 1978 to

1981. Since 2005 I have served as a research consultant to the Indian Law Resource Center in

connection to their representation ofthe Onondaga Nation in its land rights lawsuit against the

State ofNew York. Although my fields of study and research are not confined to Native

American history, I have acquired a personal knowledge of, and familiarity with the historical

primary sources and scholarly literature relating to the Six Nations Confederacy in the late 181h

and early 19th centuries, particularly in regard to the land cession treaties with the State ofNew
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York. My research has been published in a peer-reviewed scholarly journal and has been cited

by other scholars in the field.

3. I make the following declaration based on historical research that I have

personally conducted in libraries and archives located throughout the nation. The methods I

have used to compile this statement conform to the historical practices that are ordinarily and

customarily used by scholars in the field.

Introduction

4. In a span of seven years between 1788 and 1795, the State ofNew York took

control of the vast majority the lands of the Onondaga Nation in a series ofland cession treaties.

None of these treaties was ever ratified or approved by the Onondaga Nation itself, by the Grand

Council ofthe Six Nations, or by the United States government. These treaties reveal a pattern

of fraud and deception on the part ofNew York State. Not only were Indian participants in the

treaties repeatedly misled during negotiations, but also the majority of the Onondaga Nation

denied that those participants had any authority to sell Onondaga lands. By 1795 the traditional

homeland of the Onondagas had been reduced from an estimated 2,500,000 acres to a tiny

reservation of only 7,100 acres. The area of this reservation was further reduced to its present

6,900 acres in two subsequent treaties in 1817 and 1822. In return for the lands "sold" at these

treaties between 1788 and 1822, the Onondagas received $33,380 in cash, $1,000 in clothing,

and an annuity of$2,430 and 150 bushels of salt. [The New York State land treaties with the

Onondagas are compiled in New York State Assembly, Report ofthe Special Committee

Appointed by the Assembly of1888 to Investigate the "Indian Problem" ofthe State, (Albany,

1889), vol. I, pp. 190-211.]

The Six Nations and the Onondaga Nation repeatedly denied the validity of the Treaty of
Fort Schuyler, 1788 to both United States and New York State officials

5. On September 12, 1788, officials ofNew York State and various Onondaga

Indians signed the so-called Treaty ofFort Schuyler. By this treaty, the Onondaga Nation
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purportedly ceded all of its lands to the State, retaining only a reservation of 100 square miles

around Onondaga Lake. From the time that this treaty first became known, its validity was

denied by the Grand Council of the Six Nations Confederacy and by the Onondaga Nation. Even

prior to the treaty council at Fort Schuyler, New York officials had been notified that the proper

chiefs would not be in attendance and that the chiefs had promised federal officials that they

would attend congressionally-sanctioned councils. In the following document, dated May 14,

1788, the Six Nations chiefs refer to the deception practiced on them by the infamous

"Livingston Lease" of 1787 and the Grand Council's resolve to attend only those meetings

authorized by Congress:

They [the representatives of the New York Genesee Company] told us they were
sent by the Congress, otherwise we should not have taken the least Notice of their
Message, as we had already promised Congress not to attend any Council but
what should be called by their Authority.

Source: Message from the Six Nations Council to Governor George Clinton, May
14, 1788, from Franklin B. Hough, Proceedings ofthe Commissioners ofIndian
Affairs . .. , Albany: Joel MunseU, 1861,2 volumes, p. 148. (Exhibit A)

6. In a message dated July 9, 1788, the Six Nations chiefs informed Governor

Clinton that they would not attend the state treaty at Fort Schuyler because the Continental

Congress had requested them to attend a federal treaty in the Ohio country.

Brother: You sent us an Invitation to meet you at Fort Schuyler, which Belt we
return. We are unable to meet you at the Place you propose this Year as Business
of the utmost Importance to the Indian Nations caUs our immediate Attendance
on the Treaty now held on the Ohio River, for which Place we are now setting
out. Brother, this is all we have to say.

Source: Message from the Six Nations Conncil to Governor George Clinton, July
9,1788, from Hough, Proceedings ofthe Commissioners, pp. 166-167. (Exhibit
B)
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7. June 2, I789-ln their first official response to news that the state had negotiated

separate land cession treaties with the Onondagas, Oneidas, and Cayugas, the Six Nations chiefs

denied their validity in a message to Governor Clinton, asserting that the State ofNew York

conducted the negotiations with unauthorized individuals, at an improper location, and without

the consent or knowledge of the chiefs. They further declared that only the Six Nations Grand

Council, meeting at the Council Fire ofthe Confederacy at Buffalo Creek, could dispose ofSix

Nations lands.

Brothers: We have been informed of the Purchases you made of some ofour
young Men, both ofthe Onondaga and Kayuga Country, and we have considered
long and seriously on the Consequences that may arise from suffering Individuals
(without Authority) to dispose ofProperty that was given by the Great Spirit to
our Forefathers and handed down by them to their Children the Five Nations in
genera1. We have not been hard with the white People who has made an open and
fair Application for Lands at our Council Fire; but we have accommodated them,
and we hold the Sales sacred, because it was done in fuIl Council and at a proper
Place; but what is partiaIly purchased from Individuals, at improper Places, we
are bound by the ancient Customs of our Forefathers to disapprove of.

Brothers: We did not expect you, after advising us to shun private Treaties with
Individuals and avoid selling our Lands to your disobedient Children, that you
would yourself purchase Lands from a few ofour wrong headed young Men,
without the Consent or even the Knowledge of the Chiefs; therefore we have at
present only to communicate our Disapprobation ofthose Sales ...

Buffaloe Creek, 2nd June, 1789

Sharongyowanon
Kakondenayen, in Behalfof the Onondaga Nation
Ojageghte
Oghniokwenton, in Behalf of the Cayuga Nation
Oghnenrayewaghs
Skentyoghkevadogh, in Behalfof the Seneca Nation
Jos: Brant or Tekenaweter, in Behalf of the Mohawks &c.

Source: Message from Six Nations Council to Governor George Clinton, June 2, 1789,
Hough, ed., Proceedings ofthe Commissioners, pp. 331-332. (Exhibit C)
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8. At the time of the making of the Treaty ofFort Schuyler, of those Onondaga

Indians living within the boundaries of the United States, a substantial majority lived in western

New York, either at the Onondaga village at Buffalo Creek or along the Genesee River. Most

Onondagas had fled their homes during the Revolutionary War, especially after the destruction

of their village along Onondaga Creek by American forces in 1779. The Onondaga Chiefs'

Council, with the nation's wampum and historical records, was established at a new council

house in the new village at Buffalo Creek. As of 1788 only a small portion had returned to their

traditional homeland at Old Onondaga. It was members ofthis latter group that signed the New

York State treaty at Fort Schuyler. The missionary Samuel Kirkland, who traveled from one end

ofSix Nations territory to the other in 1788-1789, compiled a census of the Six Nations for the

year 1789. He recorded 339 Onondagas living at Buffalo Creek, 34 at Genesee, and 68 at Old

Onondaga. Source: Kirkland Census of the Six Nations, Samuel Kirkland Papers, Hamilton

College, Hamilton, N.Y. A transcript of this census is located in the collections ofthe American

Philosophical Society, Philadelphia. (Exhibit D)

9. On June 2, 1789, the same date ofthe previous message to Governor Clinton, the

Six Nations Council officially informed the new federal government ofthis threat to its land

rights. In a message addressed to President George Washington, the Six Nations protested the

state treaty and denied its validity. The Six Nations Council insisted that the Council fire at

Buffalo Creek (at the Onondaga village) was the only legitimate place at which to conclude a

land cession treaty. Although the chiefs appear to act on their understanding that the national

government had an obligation to assist them, there does not appear to have been a response to

this message from either President Washington or Secretary ofWar Henry Knox.

We feel ourselves injured by the Number ofCouncil Fires which your people
have kindled at Different places to do Business with us, it has always been the

5
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Custom with our Forefathers to have one Great Council fire kept Burning and
there to do all public Business which respected the five Nations in General [.j
The King our father had also one Great Council fire to which we resorted when
we had any important Matter to Communicate. [Ajt Buffalo Creek ours has long
been Established, & still Continues, and there we hold and mean to hold all
Treaties in which the General Consultation ofthe Five Nations is required and
what is done there in public council we hold Sacred and shall always adhere to
Strictly.

The Governor ofNew York addressed us in a speech dated the 18'h ofMay, 1788,
inviting us to attend at Fort Schuyler, on the loth Day of July on Business of
importance to our Mutual Happiness at the same time warned us against holding
private Treaties with the Disobedient Children of the States, Contrary to the Good
old rule and customs which had always been observed between Your Forefathers
and ours, and advised us not to let them Settle on the Land which they had
obtained a Lease of the fall before, from [some?] ofour Chiefs only.

Prior to the receipt of the Governors letter we received a Letter from Your
Commissioners to attend a Treaty to be held at Tuskarowas where we were then
preparing to go. Soon after our Departure from Home another Message arrived in
our Villages informing that the Treaty was to be held in the fall at Fort Schuyler
and requesting our Chiefs to attend. The Governor was then informed that our
Chiefs were gone to the Southward on Public Business and could not attend till
their Return. Notwithstanding which the Governor contrary to the principles of
his advice to us (at the instigation ofa Couple ofTraders residing in our Villages)
assembled two Sachems one ChiefWarrior, and a few Young men & women &
made a partial purchase of the whole ofthe Onondaga Country.... This we
looked upon as Fraudulent means ofpossessing our Country, without paying the
Value or any part thereof, for the good of the Nations in General to whom the
Lands belong....

[W]hat has been sold since to the Governor by our Young men and wrong headed
people contrary to our ancient customs and in direct Contradiction to the
Governor's own Language to us and not confirmed at our Great Council fire at
Buffalo Creek, we can not confirm and we are convinced you will see the
impropriety of his pretensions to settle his people upon such a Slender Title, and
we presume You will approve ofour determining to prevent any Surveys taking
Place by Virtue of that purchase

Source: Letter to the President of the United States from the "Sachems, Chiefs,
and Warriors ofthe Five Nations Assembled in Council" at Buffalo Creek, June
2, 1789, Draper Collection, Series V, vol. 23, pp. 164-169, microfilm copy
available at VCLA, Young Research Library. (Exhibit E)
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10. On July 30, 1789, Six Nations chiefs rejected Governor Clinton's explanation for

the making ofthe Treaty ofFort Schuyler and once again denied its validity because it had been

concluded with unauthorized individuals. This is perhaps the Six Nations' most strongly-worded

condemnation ofwhat they see as New York State's strategy to make land cession treaties with

unauthorized individuals from individual nations. The message also implies a desire to unite the

Six Nations at Buffalo Creek and to regard the state reservations further east as a "trap."

Brother: We have this Day received your Letter dated 14th Inst. in Answer to ours
of 2nd June; we are very sorry you have paid so little Attention to it. We
endeavoured to explain to you that you had not treated with the Chiefs, nor with
persons authorized by them to dispose ofour Country, but we are now sorry to
find you do not wish to be convinced ofan Error, which you took no previous
Steps to avoid. You say the Treaties you entered into gave great Satisfaction to
the Indians and would be much to their Advantage. Undoubtedly a large Sum of
Money to a few Indians, void ofPrincipal, would be pleasing, and their Ideas of
Advantage are but momentary and never descend to Posterity, and they are too
blind to see the Traps laid to disunite the Nations to which they belong. What
you mean by offering your Assistance to see the Money fairly divided among
those oftheir Nations who are entitled to receive it, we do not understand, unless
you think none entitled to it but those who remain in the reserved Trap and who
are intirely in your Power. Our Ancestors made no Distinction in aNation; they
held their Lands in common, and we do not wish to deviate from their Customs.

Brother: When you proposed a Treaty in July 1788, at Fort Stanwix, we informed
you that we should be on Business to the Southward with the Commissioners of
Congress; upon which you postponed it until September, and then we had not
returned; nevertheless you proceeded to Business (you say) in full Council
according to the Custom ofyour Ancestors, after the most serious and solemn
Deliberations; true, it was the Custom ofyour Ancestors to do Business with ours
in full Council, but it was not the Custom ofour Ancestors to call a Council and
treat on Business ofImportance to their Nations and Posterity, without the
Presence or Knowledge ofthe Chiefs, nor was it the Custom ofyours to require it;
therefore we now see clearly what we before had only a glimmering View of, and
that your solemnDeliberations were the dictates ofPolicy and your
Detennination was to effect a Disunion, which would terminate in our Ruin.

Source: Hough, ed., Proceedings ofthe Commissioners, pp. 340-343. This letter
to Clinton, dated July 30, 1789, was signed by 26 Six Nations chiefs and warriors,
including five Onondaga chiefs from Buffalo Creek. (Exhibit F)
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I I. August 15, 1789-At Six Nations council meeting at Niagara, the "principal

chiefs of the Onondagas, Cayugas, & Mohawks" complain about the New York strategy to

divide and weaken the Confederacy by negotiating separate treaties with individual nations:

About this time [July, 1789] we received an Answer to a letter we had wrote to
Governor Clinton but not a Satisfactory one for he still looks upon the Unjust
Purchase he made from a few ofour Young People to be good and Valid & says
he is Determined to Hold it fast, and that ifwe hinder the Surveyors in their
Business he will Look upon it as aHostile Intention and that we mean to Quarrel
with him. We now intend to warn the Governor again as we did before & to tell
him that we see through his Artifice in reserving small tracts ofLands to the
Indians by which he hopes to Divide and Weaken us, but this we will endeavour
to prevent by Sending for our People who are there to Move off to us & we have
sent Belts to the Surveyors not to proceed until this Matter is Settled to our
Satisfaction.

Source: "Proceedings ofa meeting ofOnondagas, Cayugas, and Mohawks at
Niagara," August 15, 1789, Public Archives ofCanada, RG 10, vol. 1834-1835,
folios 365-367; also available in the 50-reel microfilm collection Iroquois
Indians: A Documentary History ofthe Diplomacy ofthe Six Nations and Their
League, (Woodbridge, Conn., Research Publications, 1984), reel 39. (Exhibit G)

12. February 25, 1791-In a letter to U.S. Indian Commissioner, Timothy Pickering,

the Mohawk leader Joseph Brant condemns those who had acquired or attempted to acquire Six

Nations lands by treating with "individuals" and "parties without the concurrence ofthe whole."

He claims that this strategy-to divide the Six Nations and acquire their land by holding councils

with partial and unrepresentative groupings of Indian-had been followed since the end ofthe

Revolutionary War and was intended to undermine the peace of the Confederacy.

Sir,
The law passed by Congress the 22nd July last, to regulate trade and

intercourse with the Indian Nations, shews a desire in them to have justice done
the Indians; that, with the assurances I have had ofthe good disposition of the
President of the United States towards us, induces me to address you on the
Subject.
The number ofCouncil fires which has since the year 1784 been kindled in our
Country has kept our heads in a state of intoxication----and although your present
mode of treating with us [since Congressional passage of the Non-Intercourse
Act] may prevent such abuses as have been practiced from being exercised in
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future by your Citizens, yet ifpartial representations are still received from our
people, I am afraid itwill fail ofeffecting that happy end which our mutual
interest requires. It is difficult for us to prevent individuals from addressing you
with assumed power, which they have no right to; if suchmeet encouragement,
harmony cannot be established with permanency.... Should individuals, or
parties, without the concurrence ofthe whole, meet encouragements, the Five
Nations cannot be happy amongst themselves; nor can that harmony subsist
between them and their neighbours, as might be produced by a general
representation ofthe causes of uneasiness where there is any, which has long been
the united wish of the nations.

Source: Joseph Brant to Timothy Pickering, February 25, 1791, Pickering Papers,
Massachusetts Historical Society, vol. 61, folio 197-199v; also in Iroquois
Indians: A Documentary History, Reel 40. (Exhibit H)

13. July 17, I792-Federal Indian Superintendent Israel Chapin reports to U.S.

Indian Commissioner Timothy Pickering that the Cayuga Indians have strongly protested the

validity of land cession treaties to New York State. The Cayuga Nation faced circumstances

similar to those confronted by the Onondagas. A majority ofthe Cayugas, includingmost of the

chiefs and sachems, resided at Buffalo Creek, yet a small number ofCayugas living at Cayuga

Lake had sold lands to the State ofNew York without the approval or participation ofthe rest of

the Cayugas or the Six Nations Confederacy. Fish Carrier, who lived at Buffalo Creek, was the

head chief and spokesman for the Cayugas. On occasion, the Buffalo Creek Onondagas

requested him to act as their spokesman as well. (See, for example, Fish Carrier's speech to

Israel Chapin, Sr., the U.S. Indian Superintendent to the Six Nations, October 12, 1793, 16

below.)

The Fish-Carrier and all the Cayugas residing at Buffalow Creek were highly
disaffected and at my first arrival the treatment I received from them bordered on
rudeness. Whether real or not they certainly feel like an injured people. Through
the influence of our friends they held a council with me. They infonned me that
the Indian by the name ofSteel·Trap was never considered as a chiefof the
Nation-that he only sold their Lands to the Commissioners ofNew York-he
only received and squandered the money-that the five hundred dollars which the
Governor ofNew York promised to pay the Nation annually had uniformly been
paid to the Usurper Steel-Trap, and none ofChiefor one Nation residing at
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Buffalow Creek had received a farthing. That their Lands were now gone without
their consent and without an equivalent and that they had not so much as a pipe of
Tobacco to smoke with their friend.

Source: Israel Chapin, Sr., to Timothy Pickering, Canandaigua, July 17, 1792,
from the Pickering Papers, vol. 62, fol. 58-59v. (Exhibit I)

14. April 21, 1794-ln an official reply to a message from Secretary ofWar, Henry

Knox, the Onondaga chief, Clear Sky, and the Mohawk leader, Joseph Brant, bitterly complain

that while the Six Nations chiefs have devoted great effort to mediate a peace between the

Western Confederacy ofIndians in the Ohio country and the United States, federal officials had

done nothing to stop the fraudulent land cession treaties that had diminished the Six Nations land

base. Brant complains:

We have borne every thing patiently for this long time past; we have done every
thing we could consistently do with the welfare ofour nations in
general-notwithstanding the many advantages that have been taken of us, by
individuals making purchases from us, the Six Nations, whose fraudulent conduct
towards us Congress never has taken notice of, nor in any wise seen us rectified,
nor made our minds easy. This is the case to the present day; our patience is now
entirely worn out ...

Source: Proceedings of a council at Buffalo Creek, in reply to a message from
Secretary ofWar Henry Knox, April 21, I794-Answer introduced by Clear Sky
and delivered by Joseph Brant, in the presence oflsrael Chapin (U.S. Agent) and
Colonel John Butler (British Agent), in American State Papers: Indian Affairs, I,
481. (Exhibit J)

Tbe Onondaga Nation and tbe Six Nations Confederacy denied the validity or the Treaty of
Onondaga, 1793

15. In late 1793, New York State Commissioners held treaty proceedings at

Onondaga Village with the small portion of the nation that resided there. By tbis treaty, New

York State gained control of approximately three-quarters of the Onondaga Reservation created

by the Treaty ofFort Schuyler, 1788. In return, the Onondagas received $410 and were
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promised an annuity of$41 0, payable each June 1st. As with the Treaty of Fort Schuyler, the

Onondaga chiefs at Buffalo Creek explicitly and repeatedly repudiated the treaty.

16. October 12, 1793-When the Onondaga and Cayuga chiefs at Buffalo Creek

received the message from Governor Clinton, calling for a treaty conference to be held in the fall

of 1793, they immediately sent word that they would not attend and asked the Governor to re-

schedule it for the following spring. Several of the leading chiefs had just returned from a

months-long effort to broker a peace between the hostile Western Indian Confederacy in the

Ohio Country and the United States. U.S. Indian Superintendent Israel Chapin relayed the

message that the Buffalo Creek Onondagas and Cayugas would not be present, and gave his

opinion that the proposed treaty negotiation should not be held as planned. [The act authorizing

this treaty, passed by the New York State Legislature on March 11, 1793, had named Israel

Chapin as one of the three commissioners to negotiate with the Onondagas, Cayugas, and

Oneidas on behalfof the state, but Chapin would not be part of the Treaty ofOnondaga, 1793.

See Laws a/the State a/New-York, Sixteenth Session, 1793, chapter LI, pp. 73-74.]

Fish-carrier, Chief of the Cayuga Nation to Israel Chapin Esq., Superintendant of
Indian affairs for the Northern Department, Buffaloe Creek, Oct. 12'h, 1793

Brother: You informed us the other day that you and two other persons were
appointed by the Governor as Commissioners to treat with us for the sale or lease
of our Lands, and that a meeting was proposed to be held on the lands to be sold
or leased this Fall.

Brother: You desired us to think ofthe matter and let you know when we would
meet the Commissioners, and whether we would sell or lease our Lands.

Brother: The season is now far advanced, and Winter is near to us, which together
with the great sickness, which prevails among us, makes it difficult for us to meet
you this Fall.

Brother: We will meet you in the Spring, and we will either sell or lease our Land
and let you know on what terms.

11
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Source: New York State Archives, Legislative Assembly Papers (A-l 823), vol.
40, pp. 297-298; also available in Iroquois Indians: A Documentary History, reel
42. (Exhibit K)

17. Despite this message, New York State Indian Commissioners choose to ignore the

request for postponement from the head chiefs of the Onondagas and Cayugas. On February 10,

1794, the Onondaga and Cayuga Chiefs at Buffalo Creek informed U.S. Indian Superintendent

Israel Chapin that they have learned that, contrary to their wishes and expectation, the state had

made a treaty at Onondaga the previous November in which they had obtained a large land

cession.

Brothers-When you came here to the council last fall, you told us that the
Governor of the State ofNew York wanted to purchase our Lands, and that he
had appointed Commissioners, to treat with us for them. After considering on the
matter we told you, that as it was late in the season, and many of our men had
gone out a-hunting, we wished to have the matter put offwhile Spring [sic], and
we sent a message by you to the other Commissioners, to inform them of the
same. As you was one ofthe Commissioners and our Superintendant, we made
our minds easy, but we were greatly disappointed when we heard that some of our
lands had been purchased without our consent, and our minds have been much
distressed in consequence thereof.

Source: "Proceedings of a council at Buffaloe Creek," February 10, 1794,
O'Reilly Papers, New-York Historical Society; also in Iroquois Indians: A
Documentary History, Reel 42. (Exhibit L)

18. General Chapin answered that he had "delivered the message to the

Commissioners which you gave me last fall, and informed them, that you wished to have

business delayed while spring [sic], but notwithstanding they proceeded to purchase the land

belonging to the Onondaga Nation." (Ibid., Exhibit L)

19. March 4, 1794-The Onondaga and Cayuga chiefs, invited by Governor Clinton

to meet with him in Albany, stopped along their way at the home ofU.S. Superintendent to the

Six Nations, General Israel Chapin, at Canandaigua, New York. The chiefs once again told

Chapin that the state treaties with the Onondagas and Cayugas were invalid and that they
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intended to tell Clinton that no sale could be considered binding unless it was concluded at the

Six Nations council fire at Buffalo Creek. They also requested that Chapin accompany them to

Albany. In this excerpt, the Onondaga chief, Clear Sky presents the Six Nations position:

We received the Governors message and was glad to hear it; as we wish to see the
Governor and reveal our minds to him, as he has not before paid that attention to
the principal chiefs which he ought, as he has been trading with but few ofthe
Indians living at Cayuga and Onondago, which we consider as it were but
children, with whom he has traded, which was not properly intitled to dispose of
the lands, without our consent But has Generally Confirmed his bargains with
these few and Neglected the principal Chiefs who are the proper owners of the
Land. Brother, You recollect last fall we understood the Governor wished to
purchase our Lands, but we declined meeting on account of the Winter Season
being so near approaching and would not so well accommodate the business &
desired it might be postponed until Spring. And we conceive the Governor has
wished to trade with a few who reside on the Lands at Cayuga & Onondago,
without Consulting the principal Chiefs, or proper owners, and we consider him
as one who wishes to defraud us of our Land....

Brother: I hope You have paid attention to what we have said. The council which
must finally terminate this business, must be holden at Buffaloe Creek the place
Determined to decide all such business, so that all the Chiefs and Six Nations may
have a proper understanding ofall that takes place, and as the aforesaid place is
the place ofour doing business, shall take the Governor by the Hand and invite
him there. It is our Determination to persuade the Governor to rise from His Seat
and come into our Country at Buffalo Creek, the place ofour doing business, and
there to determine the Terms ofour Bargain, As we mean this meeting to be the
last respecting the lands. Former purchases made by the Governor has much
disturbed our minds, as he has traded with Boys, &c. in future we mean to have
the Governor come forward into our Country and make his Bargains at Buffaloe
Creek.

Source: New York State Archives, Legislative Assembly Papers, vol. 40, pp. 83-
87; also in Iroquois Indians: A Documentary History, Reel 42. (Exhibit M)

20. In reply, Chapin acknowledged that the Onondagas and Cayugas had informed

him that "it was not agreeable to your minds" to sell lands to tlle New York Commissioners; "I

communicated this information to them but notwithstanding they proceeded and purchased that

of the Onondagaes." (Exhibit M)
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21. March 17, 1794-Accompanied by Chapin, the Onondaga and Cayuga chiefs met

with Governor Clinton in Albany in March, 1794. Here, they explicitly repudiated the treaty

made at Onondaga in November, 1793, and told Clinton that only a treaty at the Six Nations

council fire at Buffalo Creek could be valid. They asked Clinton to send commissioners to

Buffalo Creek and stipulated that U.S. officials be present to "see justice done us." In this

excerpt, a spokesman identified as the Little Cayuga Chief speaks on behalfof the Onondagas:

Three agreements were made with some ofyour people in our General Council
which you have annulled, because they did not get the consent ofyour
government, but the Commissioners you sent last fall made an agreement with a
few of the people that live on our land, and did not obtain the consent ofour head
men nor the voice of our nation. It is void and we bury it....

Brother-you requested us to mention the time and place where you have
wronged us and the particular Instances, as you consider yourself a Friend. We
will tell you.

What we mean is that we wanted your Commissioners to postpone the business
last Year as we were not ready. But they came on like Strong headed men and
Treated with Boys at Onondago. The Annual payments are made to the Indians
residing there also, who wrong the Majority of their [illegible]. When we speak
ofyou we only mean the men you sent among us. We have buried the Bargain
with the Onondagoes as well as those we made with your Young Men. We hope
there will be a New Bargain made to the satisfaction of the Nation.

Source: "Proceedings of a Meeting between Governor George Clinton with the
Cayugas and Onondagas from Buffalo Creek and Grand River," March 13-17,
1794," New York State Archives, Legislative Assembly Papers, vol. 40, pp. 225-
242; also in Documentary History, Reel 42. (Exhibit N)

22. The spokesman made it clear that the Buffalo Creek Indians were not attempting

to exclude the Onondagas and Cayugas living on the state reservations; "We shall invite the

people that live on our reservations to attend the proposed Council at Buffaloe Creek. We called

a Council at Onondaga and Cayuga on our way and told them of it." Rather, they were seeking a

comprehensive agreement with the state, negotiated with the proper Six Nations chiefs, in the

presence of federal commissioners: "Let us forget what is past-let us have a new agreement
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that will give general satisfaction." The meeting ended in Albany with no confirmation of the

state land cession Treaty ofOnondaga, November 1793 and no agreement by the state to respond

to the Onondaga and Cayuga demands.

The Six Nations believed that only a treaty made with the participation of the federal
government is valid and they repeatedly called on federal officials and the President of the
United States to investigate fraudulent purchases and assist them in tbe protection of tbeir
lands

23. Following the Revolutionary War, United States Commissioners informed the Six

Nations at the Treaty ofFort Stanwix "that a treaty with an individual state without the sanction

ofCongress could be ofno validity." (Oliver Wolcott, Arthur Lee, and Richard Butler to the

President ofCongress, dated Fort Stanwix, October 5, 1784, Papers ofthe Continental Congress,

item 56, folios 133-136; Exhibit 0). There is evidence that the Six Nations took this injunction

seriously, even before the passage of the Non-Intercourse Act in 1790. For example, in the

spring of 1788, when Governor Clinton attempted to invite the Six Nations to a treaty at Fort

Schuyler, the Six Nations chiefs responded that they had "promised Congress not to attend any

Council but what should be called by their Authority" (Message of the Six Nations to Governor

George Clinton, dated Buffaloe Creek, May 14, 1788, in Hough, ed., Proceedings ofthe

Commissioners, p. 148; see Exhibit A). The Six Nations later returned the belt inviting them to

the state treaty, telling Clinton that "we are unable to meet you at the Place you propose this

Year as Business of the utmost Importance to the Indian Nations calls our immediate Attention

on the Treaty now held on the Ohio River." (Joseph Brant, "In behalfof the Five Nations," to

Governor Clinton, July 9, 1788, in Hough, ed. Proceedings ofthe Commissioners, pp. 166-167;

see Exhibit B). Brant is referring to the federal treaty with the Six Nations and other western

Indian nations held at Fort Harmar.
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24. During the spring and summer of 1788, as New York State, Oliver Phelps (holder

ofthe "preemption right" to western New York), and Jolm Livingston, instigator ofthe notorious

"Livingston Lease," all attempted to hold land cession treaties with various groups ofIndians,

the Six Nations complained to federal officials about the growing pressure on their land rights

and called on the federal government to assist them, In May, 1788, the Six Nations chiefs held

at council at Buffalo Creek, in which they repudiated "the Lease which Mr. Livingston and his

Friends had taken from some ofour young Men, contrary to the Resolutions and Speech from

the whole of the Sachems and Chiefs ofthe Six Nations" and declared their intention to attend

the federal treaty on the Ohio River where "we shall ... expect every Assistance from the

Deputies from Congress to assist us in our Grievances at that Meeting." (Six Nations chiefs to

Governor George Clinton, dated Buffaloe Creek, May 14, 1788, in Hough, ed., Proceedings of

the Commissioners, p. 148; see Exhibit A),

25. When the Six Nations delegates arrived in the Ohio Country, they complained

bitterly to Arthur St. Clair, Governor ofthe Northwest Territory, about the growing pressure for

councils from men seeking to purchase their lands, including the pressure from New York. In

this excerpt, Governor St. Clair reports to the following to Secretary ofWar, Henry Knox:

There is another reason why the Indians have been so tardy and undecided about
their meeting which has been supplied by the Governor ofNew York. It may not
be proper for me to animadvert on the conduct ofthat or any Government; but it
surely was very improper to call the six nations to a meeting in that State, and as I
have understood for State purposes at the very time they had been called to a
different part of the country for general purposes, and in which that State as a
member of the U.S. was equally concerned, and no meeting is ofmuch
consequence without these nations, It has distracted them very much-they
complain of it and say "they are called here and they are called there-One says
here is the great Council Fire and to this you must come-another tells them there
is the great Council Fire and there they must go, and a third tells them it is lighted
up in a third place (that I understand is the land company that has been formed in
that State to take leases ofthem) and they know not which to do, or whom to
believe, they feel themselves like drunken men reeling from side to side and
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unable to fix themselves any where." And as they are naturally, I had like to have
said, not altogether unjustly, jealous ofus, it has at this time increased that natural
jealousy.

Source: Governor Arthur St. Clair to Secretary ofWar Henry Knox, dated
Pittsburgh, July 5, 1788, Papers of the Continental Congress, item 50, vol. 3,
folios 489-508; also in Documentary History, Reel 39. (Exhibit P)

26. In the spring of 1789, when state officials began arriving in Six Nations country,

preparing to survey the lands that had purportedly been sold by the Oneidas, Onondagas, and

Cayugas at Fort Schuyler and Albany, the previous year, tlle Six Nations council sent a lengthy

message detailing the threat to their lands, and calling on the federal government to intervene in

the controversy, investigate the circumstances, and assist the Indians in gaining redress. This

message was an official communication, addressed "To the President of the United States," sent

by the "Sachems, Chiefs & Warriors ofthe Five Nations, assembled in Council at Buffaloe

Creek," dated June 2, 1789.

27. In this message, the Six Nations denied the validity ofthe Treaty ofFort Stanwix

(see above) and in this excerpt, they call for the intervention of the federal government to protect

their rights:

We, the Sachems, Chiefs, and Warriors ofthe Five Nations Assembled in Council at our
Great Council Fire at Buffalo Creek congratulate You upon Your New System of
Government, by which You have one Head to Rule, Who we can look to for redress in all
disputes which have arose or which may arise between Your people and ours ... We
request You will attend to our Complaints....

We feel ourselves injured by the Number of Council Fires which your people have
kindled at Different places to do Business with us.... [There follows a detailed
recitation ofthe events ofthe previous year, including a strongly-worded condemnation
ofthe Treaty ofFort Schuyler which the message characterized as "a Fraudulent means
ofpossessing our country" and purchased "from them who have no right to selL"]

[W]e wish that in order to inform Yourselves fully of the Measures that have been taken,
that You would send Commissioners to enquire into the Circumstances ofthese our
Complaints, and take Peter Ryckman who is well acquainted with all these proceedings
and who has himself been a principle instrument in Creating all the Mischiefthat has
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been occasioned on both Sides, may also attend with them and when you have the Matter
explained so that you perfectly understand it, We presume that all will be made right &
that we will then be enabled to Convince you ofthe Sincerity and justice of our intentions
by strictly adhering to all Public Treaties we engage in.

[The message is signed by seven Six Nations leaders, including the first two signers,
Sharongyowanon (Clear Sky) and Kakondenayen "in Behalf of the Onondaga Nation."]

Source: State Historical Society ofWisconsin, Draper Collection, Series U, vol. 23,
folios 164-169; also in Iroquois Indians: A Documentary History, reel 39. (See Exhibit
E)

28. Following this message to President Washington, the Six Nations chiefs informed

Governor Clinton that they had formally request federal intervention to protect their rights

against fraudulent state treaties. This formal message was signed by five "Onondaga chiefs from

Buffalo Creek," in addition to twenty-one other Six Nations leaders. The message strongly

condemned the Treaty ofFort Schuyler, and concluded in the following manner:

We wrote Congress the same time [we] wrote you and requested that
Commissioners might be sent either here or at our Council Fire at Buffaloe Creek
to enquire into those Differences, that the Causes might be removed, and we are
anxiously waiting their Answer. We hope that Congress will view our Situation
impartially, and we presume the World can easily discern that it is not the Good
of the State, but self Interest, that influences the Proceedings which most affect
us.... It is hard for us to judge what are the Motives which influence your
Proceedings; therefore we wish our Difference to be determined by Congress.

Source: Message to Governor George Clinton, July 30, 1789, in Hough, ed.,
Proceedings ofthe Commissioners, pp. 340-343. (See Exhibit F)

29. Between 1790 and 1792, the United States government sponsored three important

councils with members of the Six Nations-at Tioga Point, November 1790, at Painted Post

(Newtown Point), July 1791, and at Philadelphia, January 1792. The United States had a variety

ofgoals in convening these meetings-to condole and make restitution for Indian victims of

frontier violence, to inform the Six Nations of the newly-passed Trade and Intercourse Act of

1790, and, most importantly from the American perspective, to maintain peaceful relations with
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the Six Nations at a time when the Western Confederacy-the Six Nations' "nephews" in the

Ohio Country-were in open armed conflict with the United States. These meetings provided

the framework for the making ofthe most important United States-Six Nations treaty, the Treaty

ofCanandaigua, 1794. In this excerpt, the Oneida orator, Good Peter, speaking on behalf of the

entire confederacy at the Painted Post conference, presses U.s. Commissioner Timothy

Pickering for assurances that the U.S. will fulfill its engagements to protect Six Nations' lands:

"You told us (said he) that the UStates were going to take measures to prevent our
being cheated-that we might keep the seats we sat on till we should think fit to
sell them. You told us that no sale of land without the knowledge ofthe President
would be good. When we owned all this land, we did not think we had too much.
Yet now we have but little. But 'tis the mind ofthe Six Nations never to sell any
more; but to keep it for our warriors for hunting ground forever: but 'tis not our
wish to break our seats and make them smaller. Now the UStates have engaged
to make our seats easy, we only desire they would fulfill their engagements. We
are willing to do the like. This will make the chain bright on both sides."

Source: From Timothy Pickering's notes at the Painted Post conference, July,
1791, Pickering Papers, vol. 60, folio 46, (Exhibit Q)

30. In March 1794, the Onondaga and Cayuga chiefs from Buffalo Creek made two

explicit requests for federal assistance and involvement in their efforts to challenge the validity

of the Treaty ofOnondaga, 1793. At a conference in Canandaigua with U.S. Superintendent to

the Six Nations, Israel Chapin, the Onondaga chief, Clear Sky requested Chapin to accompany

the Indians to their meeting in Albany with Governor Clinton to voice their protest against the

Treaty ofOnondaga. "[A]s You being appointed to oversee Indian Affairs we look to you for

advice and Desire you will go to Albany with us ... we hope and believe that Justice will be

done to us, and hope you will prevail with the Governor to come into our Country to settle the

business." (Speech ofClear Sky to Israel Chapin, March 4, 1794, New York State Archives,

Legislative Assembly Papers, vol. 40; see ExhibitM). Chapin agreed to accompany the

Onondagas and Cayugas to their meeting with the Governor.
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31. On March 17, while speaking ofthe Six Nations' demand for anew state treaty to

overturn the land cession treaties of 1793/94, the Six Nations' spokesman expressed the Indians'

desire for U.S. mediation and protection: "We wish the Superintendent appointed by the United

States Gen!. Chapin to be present and see justice done us in our negociations, as we look on him

as our father. We do not expect that he will confine his care to us only, but that he should be a

mediator between both parties." ("Proceedings ofa Meeting between Governor George Clinton

with the Cayugas and Onondagas from Buffalo Creek and Grand River," March 13-17, 1794,

Legislative Assembly Papers, vol. 40, folios 225-242; see Exhibit N).

32. In November 1794, immediately following the signing of the Treaty of

Canandaigua, a delegation ofOnondaga and Cayuga chiefs requested a meeting with U.S. Indian

Commissioner, Timothy Pickering and their superintendent, Israel Chapin. At this meeting, they

expressed disappointment at New York State's refusal to meet the chiefs at Buffalo Creek to

renegotiate the land cession treaties of 1793-1794, despite a series ofletters sent by Chapin to

Clinton. The Indians appear to be despairing that the state will respond to their claim and they

ask for Pickering's assistance:

Brother,
We have told you that something was heavy on our minds, and as you

were sent forward by General Washington and the Fifteen fires to ease the minds
ofthe Six nations, we address ourselves to you. When we opened our minds to
you the other day, you told us you would give your assistance on any thing which
would be to the advantage of our nations. We thanked you and accepted ofyour
promised assistance. Now listen to the minds of the two nations here present.

Brother,
It is the situation of our lands which makes our minds uneasy. We have

but two small pieces left and we are desirous of reaping from them all the benefits
which they are capable ofyielding. The York people have got almost all our
Country and for a very trifle....

We desire this business may first be laid before General Washington and by him
be sent to the York people, and we request Gen'l Washington to ask the York
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people to grant what we desire. And we desire them to let us know quickly
whether they will comply with our request. If they do, let them first inform Gen'l
Chapin oftheir determination, and he will inform those at the Westward as well
as those at the Eastward. We shall want his assistance, ifour requests respecting
our annual dues (?) are complied with. We wish the York people to take this
matter into their serious consideration and we shall expect that they will comply
with our wishes.

Speech of the Onondagas & Cayugas about their reservations. Addressed to T.
Pickering Nov. 16 1794, Pickering Papers, 62: 104-I05v. (Exhibit R)

The Six Nations and Onondagas were repeatedly assured by federal officials that the
United States Government would protect Six Nations land rights. Moreover, the Six
Nations were repeatedly told that state treaties, without the sanction ofCongress, could not
be valid

33. As indicated above, the Six Nations had been told by United States officials at

their very first treaty council-the Treaty ofFort Stanwix, 1784-that "a treaty with an

individual state without the sanction ofCongress could be ofno validity." (Oliver Wolcott,

Arthur Lee, and Richard Butler to the President ofCongress, dated Fort Stanwix, October 5,

1784, Papers ofthe Continental Congress, item 56, folios 133-136; see Exhibit 0.) Four years

later, the Six Nations chiefs informed Governor Clinton that they had "promised Congress not to

attend any Council but what should be called by their Authority" (Message of the Six Nations to

Governor George Clinton, dated Buffaloe Creek, May 14, 1788, in Hough, ed., Proceedings of

the Commissioners, p. 148; see Exhibit A.)

34. Although this assertion by the federal treaty commissioners would remain in

question during the Articles ofConfederation period, the federal relationship with Indian nations

was clarified and defined with the passage of the Trade and Intercourse Act in July, 1790. Over

the next five years, the United States government made repeated efforts to acquaint the Indian

nations ofits provisions. The first time the Six Nations were officially informed ofthis new
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policy of the United States was at the Tioga Point conference in November, 1790. This excerpt

comes from a speech by U.S. Indian Commissioner, Timothy Pickering:

· •. I am particularly required to communicate to you, in a plain and fair manner,
the late act ofCongress respecting trade & intercourse with the Indian Tribes....

The fourth section is intended for the mutual advantage ofthe United
States and ofthe Indian Tribes. In the past, some white men have deceived the
Indians, falsely pretending they had authority to lease or purchase their lands:
And sometimes they have seized on more lands than the Indians meant to sell
them; again falsely pretending that those lands were comprehended within their
purchase. Such fraudulent practices have made our brothers angry and sometimes
occasioned hostilities, war & bloodshed. Yet Indians will always be exposed to
such deception and impositions while they continue to sign and seal papers which
they cannot read. Now brothers, to prevent these great evils in the future, the
Congress declare that no sale of lands made by any Indians, to any person or
persons, or even to any State, shall be valid (or of force) unless the same be made
at some public treaty held nnder the authority of the United States.

· .. lay up this law in your hearts & keep it fresh in your memories.

Source: Pickering Papers, vol. 61, folios 78-78A (Exhibit S)

35. The most significant and widely-disseminated pledge offederal protection was

made by President George Washington during a visit by a Seneca delegation to the nation's

capital in Philadelphia in December 1790. In response to a speech by Complanter, the Seneca's

spokesman, who complained of fraudulent land purchases, Washington promised federal

protection and cited the Non-Intercourse Act as proofof the nation's policy:

· .. the General Government only, has the power to treat with the Indian nations,
and any treaty formed, and held without its authority, will not be binding.

Here, then, is the security for the remainder ofyour lands. No State, nor
person, can purchase your lands, unless at some public treaty, held under the
authority ofthe United States. The General Government will never consent to
your being defrauded, but will protect you in all your just rights.

Hear well, and let it be heard by every person in your nation, that the
President ofthe United States declares, that the General Government considers
itself bound to protect you in all the lands secured to you by the treaty of fort
Stanwix, the 22d ofOctober, 1784, excepting such parts as you may have since
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fairly sold, to persons properly authorized to purchase ofyou. You complain that
John Livingston and Oliver Phelps, assisted by Mr. Street, ofNiagara, have
obtained your lands, and that they have not complied with their agreement. It
appears, upon inquiry ofthe Governor ofNew York, that John Livingston was not
legally authorized to treat with you, and that every thing that he did with you has
been declare null and void, so you may rest easy on that account. But it does not
appear, from any proofs yet in possession ofGovernment, that Oliver Phelps has
defrauded you. If, however, you have any just cause ofcomplaint against him,
and can make satisfactory proof thereof, the federal courts will be open to you for
redress, as to all other persons.

Source: American State Papers: Indian Affairs, vol. 1, p. 142. (Exhibit T)

36. This speech by Washington, along with the Non-Intercourse Act would be printed

by the federal government to be distributed to each ofthe Six Nations at the Painted Post

Conference, in July, 1791. It would be reiterated and referred to at the U.S.-sponsored meeting

with the Six Nations at Philadelphia in January 1792.

37. In October, 1794, as the Six Nations were gathering in western New York for the

negotiations that would culminate in the Treaty ofCanandaigua, delegates from the Oneida

Nation met with U.S. Indian Commissioner, Timothy Pickering at Canandaigua. The meeting

focused on the troubled state of the Oneidas' landed affairs and on internal political divisions

within the nation. Pickering offered a particularly strong statement ofthe federal government's

understanding of the Non-Intercourse Act and its application to the New York State land cession

treaties:

I hold in my hand, & now give you, that article of the law ofthe U. States which
was made to protect your land: keep it, and show it to every one who shall tempt
you to part with them. I have explained to you what I take to be the true meaning
of the law: and I believe I am not mistaken. Perhaps some may tell you that the
President and Great Council of the U. States have no right to meddle with your
lands, and even to keep you from being cheated out of them: But pay no regard to
such men: Consider them as deceivers, who want to take your lands from under
you ...

Brothers, I have just told you that by your own agreement you cannot sell or lease
the remainder ofyour land, except to persons appointed by the State ofNew
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York. But I now tell you further, that the State itself cannot buy it, unless the
agents appear at a Council Fire kindled by the United States, and in the presence,
& with the approbation of the Commissioners appointed by the President, agree
on the price. And after this, the paper containing the articles of the treaty signed
by the Chiefs, must be laid before the President & his Council ofwise men, and
be approved by them, before it can have any strength.

Brothers, I desire you to remember my words. I know you will be told the State
has all the power over your lands, and that the President and his Council have
nothing to do with them. But, Brothers, stop your ears, and do not believe them.
The Great Council of all the United States have declared, and their words are
strong, that your lands shall not be taken from you, unless by a treaty ofwhich the
President & his wise men shall approve. But, Brothers, even if the right ofthe
United States to interfere were doubtful, your own right is certain. The land is
yours; and the State cannot take it from you without your own consent. And if
any agent come to you to buy it, tell them plainly, that you will make no bargain,
but it in the presence of the faithful men whom the President shall appoint; and
that when the bargain shall be made it shall not have any strength until the
President and his Council approve it. Speak strong and be not afraid. Follow this
advice, and nobody can hurt you: for the United States will protect you.

Source: Consultation between Timothy Pickering and the Oneida delegation,
October, 1794, Pickering Papers, vol. 60, folios 217-230; quotes at 226-228A.
(Exhibit U)

38. In May 1795, Timothy Pickering, who had recently been named Secretary ofWar

by President George Washington, was informed that the New York State Legislature had passed

an act authorizing commissioners to negotiate land cession treaties with the Onondagas,

Oneidas, and Cayugas. He was further informed that, although the legislature called on

Governor Clinton to request a federal commissioner to attend the negotiations, the Governor had

chosen to proceed without complying with the requirements ofthe Non-Intercourse Act.

39. Pickering responded to New York State's defiance offederal authority in three

ways: first, he directed the U.S. Superintendent for the Six Nations, Israel Chapin, Jr. to "give no

aid or countenance" to the state treaty and to inform the Indians "that any bargains they make at

such a treaty as that proposed to be held at Scipio, will be void; and as the guardian of their

rights you will advise them not to listen to the invitation ofany Commissioners unless they have
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authority from the United States to call a treaty." Secondly, he requested Attorney General

William Bradford to issue an official opinion as to the legality of the proposed state treaty; and

finally, he sent the Attorney General's finding to Govemor Clinton, as well as Chapin. The

following is an excerpt from Attorney General Bradford's opinion:

The Attorney General has the honor ofstating his opinion upon the question
propounded to him by the Secretary ofWar, viz: Whether the State ofNew York
has a right to purchase from the Six Nations or any ofthem, the lands claimed by
those nations and situate within the acknowledged boundaries ofthat State,
without the intervention of the general government ...

The language of this act [the Non-Intercourse Act] is too express to admit ofany
doubt upon the question unless there be something in the circumstance of the case
under consideration to take it out of the general prohibition of the Law.

Nothing ofthis kind appears in the documents submitted to the attorney General.
It is tme, that treaties made by the State ofNew York with the Oneidas,
Onondagas and Cayugas, previous to the present Constitution of the United
States, those nations ceded all oftheir lands to the people ofNew York, but
reserved to themselves and posterity forever for their own use and cultivation, not
to be sold, leased, or in any other manner disposed ofto others, certain tracts of
their said lands, with the free rights ofhunting and fishing. So far therefore as
respects the lands thus reserved, the treaties do not operate further than to secure
to the State ofNew York the right ofpreemption: but subject to this right they are
still the lands of these nations, and their claims to them, it is conceived, cannot be
extinguished but by a treaty holden under the authority of the United States and in
the manner prescribed by the laws ofCongress.

Source: Opinion ofAttorney General William Bradford, June 16, 1795, O'Reilly
Papers, vol. 1I, New-York State Historical Society. (Exhibit V)

40. When informed by Israel Chapin that the New York Commissioners had

proceeded to negotiate a treaty with the Cayugas and Onondagas at Cayuga Ferry (Scipio),

Pickering responded that "Seeing the COinmissioners were acting in defiance ofthe law of the

United States it was certainly proper not to give them any countenance; and as that law declares

that such purchases ofthe Indians that those commissioners were attempting to make, invalid, it

was also right to inform the Indians of the law and of the illegality of such purchases."
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41. In March, 1802, a delegation ofSeneca, Onondaga, and Cayuga chiefs from

Buffalo Creek traveled to Washington, D.C. to meet with Secretary ofWar, Henry Dearborn.

The delegation was led by the Seneca spiritual leader, Handsome Lake, and one of its main

purposes was to obtain a written federal confirmation of Six Nation lands. In answer to

Handsome Lake's request, Secretary Dearborn responded: "Your good father the President of the

United States having seen your talk of yesterday directs me to assure you, that his ears are ever

open to the just complaints of his red children and his heart ever disposed to afford them relief ..

. he has instructed me to relieve your apprehensions on that subject by furnishing you with a

written instrument which is to be considered as a General guarantee of all the lands within the

United States to which you are entitled by reservation or otherwise with his solemn assurances

that they shall not be taken from you but by and with your consent. This paper, I now on behalf

of the Government of the United States present you." The document reads:

By authority of the President of the United States.

To all people to whom these presents shall come, Greeting.

Whereas it has been represented by some of the Chiefmen of the Seneca
and Onondago nations of Indians that they are entitled to certain reserved Tracts
ofland lying on the Cattaraugus Creek and on or near the Allegany, and which
has been surveyed, laid off, and the lines regularly run and distinctly understood,
but that they are not in possession of deeds securing to them the peaceable and
undisturbed occupancy thereof. As well therefore to remove all apprehensions
from the minds of the Chiefmen and on behalfof the Government of the said
United States, That all lands claimed by and secured to said Seneca and
Onondago Nations of Indians by Treaty, Convention or deed ofconveyance or
reservation, lying and being within the limits ofthe said United States, shall be
and remain the property of the said Seneca and Onondago Nations ofIndians
forever; unless they shall voluntarily relinquish or dispose of the same. And all
persons, Citizens of the United States, are hereby strictly forbidden to disturb said
Indian Nations in their quiet possession of said land.

Given under my hand and the seal of the War Office of the United States, this
seventeenth day ofMarch in the year one thousand eight hundred and two.
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Henry Dearborn
Secretary ofWar

Source: Confirmation ofland rights of Senecas and Onondagas, March 17, 1802,
National Archives, RG 75, Records of the Secretary ofWar, Indian Affairs,
Letters Sent, vol. A, pp, 192-193; also in Logan Papers, vol. 11, Historical
Society ofPennsylvania, Philadelphia; and Haverford College Library, Haverford
Pa., Indian Committee Records, Manuscripts Box 1. (Exhibit W)

The Six Nations and the Onondaga Nation repeatedly expressed a desire to maintain their
lands, not to sell them; but when importuned by endless pressure from individual
speculators and officials from New York State, they pursued a variety of
strategies-including plans to lease lands rather than sell-in order to maintain title and
interest in their homeland

42. Faced with increasing pressure from state officials and white land speculators for

Six Nations territory, the nations of the Six Nations Confederacy tried desperately to hold on to

their lands. They repeatedly told state and federal officials that the Six Nations had no desire to

sell or otherwise divest themselves oCtheir homeland, As the pressure intensified in the late

1780s and early 1790s, some of the Six Nations developed strategies to maintain their lands as

best they could, such as the strategy ofleasing. Denying the state's theory ofpreemption rights,

the Six Nations claimed the right to lease land to "friends" rather than sell land to the state.

43, Two ofthe Six Nations would pursue this policy the most-the Oneidas and the

Cayugas, but the Onondagas appear to have been influenced by this strategy as well-a strategy

explained in the following excerpts from Oneida sources. The first is a memorial sent by Jacob

Reed and three other Oneidas to New York State officials in February 1788, at the time of the

Livingston lease:

... Brothers: We are your Allies, we are a free People, our Chiefs have directed
us to speak to you as such ...

Brothers: We are determined then never to sell any more; the Experience of all
the Indian Nations to the East and South of us has fully convinced us, that ifwe
follow their Example we shall soon share their Fate. We wish that our Children
and Grand Children may derive a comfortable Living from the Lands which the
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Great Spirit has given us and our Forefathers. We therefore determined to lease
them ...

Brothers: We are surprised to hear that you are displeased because others have
accepted that, which your Chiefs have told us is beneath your Nation. But,
Brothers, we are more surprised still, to learn you claim a Right to control us in
the Disposal ofour Lands; you acknowledge it to be our own as much as the
Game we take in hunting. Why then do you say that we shall not dispose of it as
we think best?

Source: Memorial of Jacob Reed and three other Oneidas to "the Great Men of
the State ofNew York," February 1788, in Hough, ed., Proceedings ofthe
Commissioners, pp. 124-125. (Exhibit X)

44. The leasing strategy was an attempt on the part of the Indians to maintain

maximum freedom over the disposal and use of their lands, as the Oneida chief, Good Peter,

explained to Timothy Pickering in 1792 in the following excerpt:

Bro[ther] I did not then expect [at the close of the Revolutionary War] that we
should be reduced to our present situation. We then thought we should be the
sole proprietors ofour own land; and that our disposal of it should be optional
with us, in case of a successful issue [of the war].. , . It seems to us that we are
not really freemen; nor have had the real disposal of our property. Ifwe
understand what is meant, by a person's being free and independent, as to his own
properly, he may either lend, or sell his property, or any portion of it as he
pleases.

Sources: Good Peter's speech to Timothy Pickering, Philadelphia, April, 1792, in
Pickering Papers, vol. 60, folios 121-133, quote at 12l-A; (Exhibit Y)

45. While the neighboring nations ofthe Onondagas-the Oneidas and

Cayugas-were more active in the pursuit of leasing as a strategy to maintain sovereignty over

their lands, it appears that the strategy held some appeal for the Onondagas. During the

negotiations for the treaty ofFort Schuyler, 1788, for example, the leading Onondaga spokesman

made the following offer to Governor Clinton in his first official speech: "Ifyou are willing to

take a lease of our lands, we are willing to give you one." (Hough, ed., Proceedings ofthe

Commissioners, p. 184; Exhibit Z) In 1794, the Onondaga chiefs from Buffalo Creek told U.S,
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Commissioner Timothy Pickering that they wished to lease their lands at Onondaga. They

expressed fear that, in the wake of the 1793 Treaty ofOnondaga which had been negotiated

without their participation, all Onondaga lands would soon be sold to the state, without their

consent.

Brother,
It is the situation of our lands which makes our minds uneasy. We have

but two small pieces left and we are desirous of reaping from them all the benefits
which they are capable of yielding. The York people have got almost all our
Country and for a very trifle. They were not [illegible] the liberty ofdisposing
the little that remains in such manner as will do most good to our old women and
children and children's children. For this reason we desire to dispose of our land
for an annual rent to be paid to us and our posterity forever. For we have nothing
to leave to our children but what our little pieces of land will produce, and all they
will produce will be but a trifle when divided among so many families: but it will
at least relieve the poor, ifwe can obtain the just value of our land. And for so
good a purpose we think the liberty we request will not be refused.

Brother,
When we desire to dispose ofour lands in this manner, we do not mean to

take the seats away from any families ofour nations who now live upon our
reservations so much as shall be proper, we shall desire to have reserved for their
use. These reserves we will agree on among ourselves, if the liberty we request is
granted.

Source: "Speech of the Onondagas & Cayugas about their reservations.
Addressed to T. Pickering, Nov. 16, 1794," in the Pickering Papers, vol. 62, folios
I04-I05v. (See Exhibit R)

New York State officials deliberately exploited the expressed Six Nations' desire for leases
by deceptively representing the state land cession treaties as leases, not absolute sales of
land. State officials also exploited the apparent division between the Onondagas at Buffalo
Creek and those Onondagas who remained at the Onondaga homeland to coerce
participation in state treaties

46. The purported Onondaga land cession at the Treaty of Fort Schuyler, 1788, was

signed by Onondagas living at the traditional Onondaga homeland. At that time, the majority of

the nation still resided to the west at Buffalo Creek, where the Onondagas had fled after the

destruction of the main Onondaga village by Continental Army troops and New York militia in
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1779. The Buffalo Creek Onondagas characterized the Indian signers ofthe Treaty ofFort

Schuyler in a disparaging manner as "two Sachems one chiefWarrior, and a few young Men &

Women," who gathered to meet the Governor "at the instigation ofa Couple ofTraders residing

in our Villages." (Six Nations to President Washington, July 2, 1789, Draper Collection, Series

U, vol. 23, folios 164-169; see Exhibit E) The main spokesmen for the Onondagas at the Treaty

of Fort Schuyler, Black Cap and Kahiktoten, explained their reason for meeting the Governor as

motivated by the actions ofIndians from Buffalo Creek.

Brother! We would now assign a Reason for our Conduct [in negotiating a treaty
with New York State.] We have heard ofa Treaty at Kanadasegea and another
held at Buffalo Creek. We were not concerned in either ofthese Treaties. We
sent some Persons there to be Hearers or Spectators, but we had no Agency in
either ofthose Treaties, & utterly disapprove ofwhat was there transacted. The
Lands are our own, and we appeal to you Brothers, howwould you feel ifPeople
at a Distance would undertake to sell Lands which belong to you and on which
you live, and therefore we must attend to our Interest and endeavour to secure
something to us & our Children after us.

Source: Speech by Black Cap at the Treaty ofFort Schuyler, September 10, 1788,
in Hough, Proceedings, pp.196-197. (Exhibit AA)

47. There is considerable evidence that Governor Clinton misled the Onondagas who

negotiated the Treaty ofFort Schuyler into thinking that they were signing a lease that would

restore their lands from the threat of the Livingston Company. As the negotiations came to a

close on September 10, 1788, Black Cap presented his view ofthe agreement as being something

other than an absolute sale:

We have all considered the Conversation which has passed between us since the
Beginning of this Treaty. Two things were proposed us: The one a great and
immediate Good, the other a continuing Good to us and our Children after us.
Brotherl In your Wisdom you exhorted to great Deliberation on the Subject We
have therefore chosen the latter Proposal you made to us. We have chosen to
convey to you our Country in a Way in which we may receive a continual
Benefit; and when the Cold comes we may be kept warm, & when hungry we
may have something to subsist 011.
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Source: Speech ofBlack Cap, September 10, 1788, in Hough, Proceedings, p.
196. (Exhibit AA)

48. At the treaty signing on September 12, 1788, Black Cap reiterated this view of the

treaty, thanking the Governor for calling "this Council Fire to establish that which we should

have lost forever, without your Interposition." (Ibid., p. 204; Exhibit BB)

49. When the Oneida treaty-which was negotiated immediately after the Onondaga

treaty-is examined, evidence of state misrepresentation is even stronger. Governor Clinton told

the Oneidas on September 20, 1788, "Be not deceived in supposing that it was our Intention to

kindle a Council Fire at this Time in Order to Purchase Lands from you for our People. We have

already more Lands than we have People to settle on them. Ifwe had wanted lands for our

People to settle on, we would have told you so and requested you to have sold us some and

would have paid you a reasonable Price for them." (Hough, Proceedings, p. 223; Exhibit CC)

When the Oneidas signed their land cession treaty on September 22, 1788, Good Peter declared,

"My Nation are now restored to a Possession of their Property which they were in danger of

having lost." (Ibid., p. 235; Exhibit DD)

50. The Oneida Council later claimed that when they left Fort Schuyler in September,

1788, they were convinced that they had negotiated a lease:

We returned home possessed with an Idea that we had leased our Country to the
People of the State, reserving a Rent which was to increase with the increase of
the Settlements on our Lands until the whole Country was settled, and then to
remain a standing Rent forever. This, Brother, was our Idea ofthe Matter. We
supposed that we had at the same time reserved a sufficient Tract ofCountry for
our own Cultivation; but since we had time to consult the Writings and have them
properly explained, and have seen the Proceedings ofyour Surveyors, we find our
Hopes and Expectations blasted and disappointed in every particular. Instead of
leasing our Country to you for a respectable Rent, we find that we have ceded and
granted it forever for the Consideration of the inconsiderable Sum ofSix hundred
Dollars per Year.
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Source: Letter ofthe Oneida Council to Governor Clinton, January 27, 1790, in
Ibid., pp. 360-361. (Exhibit EE)

51. Good Peter would later repeat this claim to U.S. Indian Commissioner Timothy

Pickering at Philadelphia in April, 1792, asserting that Governor Clinton had said to the Indians

at Fort Schuyler, "you have now leased to me all your territory, exclusive of the reservation, as

long as the grass shall grow & rivers run. He did not say 'I buy your country.' Nor did we say

'We sell it to you.''' (Good Peter speech at Philadelphia, April, 1792, in Pickering Papers, vol.

60, folios 127A-128; see Exhibit Y) In this regard, it may be instructive to note that when John

Tayler, the Agent for the New York Indian Commissioners submitted an otlicial voucher to the

state for treaty funds delivered to the Indians in 1789 and 1790, the voucher read: "To Cash paid

the Indians the Amo[unt] of the Annual Rent." (New York State Archives, A0802-78, vol. 15,

folio 61)

52. The second major Onondaga land cession treaty took place in November, 1793 at

Onondaga. As in 1788, the state commissioners attempted to invite Onondagas from both

Buffalo Creek and Onondaga, but the treaty was scheduled at a time when those residing at

Buffalo Creek were unable or unwilling to attend. (Several key Onondaga chiefs, including

Clear Sky, the acknowledged leader of the Buffalo Creek Onondagas had spent the entire

summer of 1793 in negotiations in the Ohio country, attempting to broker a peace between the

United States and the Western Confederacy ofIndians.) In this treaty with New York State in

1793, themes similar to that of the 1788 Treaty of Fort Schuyler repeat themselves: the absence

ofOnondagas from Buffalo Creek at the treaty; the willful determination by state commissioners

to proceed with treaty negotiations despite being notified that the Buffalo Creek Onondagas

would not be present; the fear among the Onondaga negotiators that their western brethren would

sell or lease their reservation to the state ifthey had the chance. But there are circumstances that
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make the Treaty ofOnondaga, 1793 quite different from the Treaty ofFort Schuyler, 1788. It

was negotiated in violation of a federal statute, the Non-Intercourse Act, which expressly

prohibited such state land cession treaties without federal oversight and participation. Unlike the

Treaty ofFort Schuyler, where the state obtained a purported "ratification" of the treaty from the

Buffalo Creek Onondagas in June 1790, there was never even a pretence that the state obtained

subsequent ratification of the Treaty ofOnondaga from those who denied its validity. And

perhaps most striking of all, this time the state commissioners openly and cynically presented the

land cession treaty as a lease, not a sale, throughout the negotiations leading to the signing of

treaty. The state commissioners did this because they were aware of the interest, especially

among the Cayugas and Oneidas, with whom they were also negotiating, to lease part of their

lands.

53. In late summer of 1793, Governor Clinton appointed Simon De Witt, John

Cantine, and U.S. Superintendent Israel Chapin as commissioners to negotiate with the Oneidas,

Onondagas, and Cayugas. Council invitation messages were sent to Buffalo Creek as well as the

Oneida, Onondaga, and Cayuga reservations to the east. On October 12, 1793, the Cayuga chief,

Fish Carrier replied to the governor's invitation on behalf of the Cayugas and Onondagas at

Buffalo Creek. His answer makes it clear that the invitation spoke of negotiations for a lease or

a sale. "You informed us the other day that you and two other persons were appointed by the

Governor as Commissioners to treat with us for the sale or lease of our Lands, and that a meeting

was proposed to be held on the lands to be sold or leased this Fall." Fish Carrier said that the

"season was too advanced" to make attending the state treaty feasible; moreover the Buffalo

Creek Indians were suffering through a "great sickness," but he promised that the Onondagas

and Cayugas would attend if the treaty were postponed until the spring. (See Exhibit K)
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54. Despite the strong recommendation from Israel Chapin to postpone the treaties to

allow for the participation of the Buffalo Creek Indians, De Witt and Cantine proceeded to meet

first with the Oneidas and then with those Onondagas living at the reservation. The

commissioners failed to convince the Oneidas to make an agreement, and when De Witt and

Cantine arrived at Onondaga in November, they appeared determined to gain a successful

outcome. In their opening speech, De Witt and Cantine repeatedly referred to the proposed

agreement as a lease, not a sale:

Brothers of the Onondago Nation: The great Council ofour State have heard
[from] your Nation and that you were willing to lease them for rents to be paid to
you and your children every year forever hereafter. Brothers, our great Council
suppose that you would rather lease your lands to the state than to individuals
because you must know the State always pays its Debts the moment they become
due & that individuals often neglect to pay till they are compelled by our laws
which are attended with expense and trouble. Brothers, we are therefore sent by
our great Council to enquire ofyou which Lands you are inclined to lease and
which to keep for yourselves to live upon. After we know your minds on this
subject we will tell you what we will allow you as an annual rent from the State
for the lands so to be leased, and what we will besides now pay down to you.

55. The Onondaga spokesman, Kahiktoten, responded that the Onondagas had never

asked the Governor to send commissioners to meet them, claiming that it was their chief at

Buffalo Creek who desired to dispose of the reservation and consolidate the Onondagas at

Buffalo Creek, but "we are deaf to him." The commissioners responded that the people ofNew

York "will rejoice to hear that their ancient Brothers the Onondagaes, the Keepers ofthe great

council fire ofthe six Nations, are determined not to quit the CountrY which was given them by

the great Spirit but to enter the Earth in company with their brothers the white people ofthe

state." They continued their speech in a similarly deceptive manner:

We did not come to buy your land. Our Chiefs will never send to you on any
such business. No Brothers, they wish you ever to live among us, they choose
rather to strengthen and confirm you in your seats; the white people knows how to
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make a little land productive ofmore than you are, they have long been
accustomed to matters ofthat nature ...

Your reservation now produces you but little-our great men, if you chuse, will
take [care?] of such part ofyour Land as you do not need for cultivation, and will
pay you an annual rent for the same as long as the Earth shall continue....
Whenever therefore Brothers, you shall point out to us such parts ofyour
reservation you may wish to lease to our great men, we will, as observed
yesterday, tell you how much we are direct[ed] to obligate the state to pay you
annually forever and how much we are authorized to pay you in hand when our
business is closed....

After deliberating on our last speech the Onondagaes informed us that they had
agreed to lease part of their Reservation; several proposals were made with
respect to the bounds ofthe lands to be leased, till at length we agreed on those
written in the deed which they executed to us.... They also told us, at the
conclusion ofour business, that their only inducement to part with their property
was their apprehension that those of their Nation who reside at Buffaloe Creek
would sell the whole oftheir reservation and leave no part for them to remain
upon, and that ajust dividend would bear to those Indians, if they would choose
to attend when annual payments were made.

Source: Proceedings of the Negotiations between the Onondaga Nation and
Commissioners of the State ofNew York, Simeon De Witt and John Cantine,
New York State Archives, A-1823, Legislative Assembly Papers, vol. 40, folios
140-149. (Exhibit FF)

56. The preceding account comes from the official report of the negotiations

submitted by De Witt and Cantine to the state legislature. In this official account, the word

"sale" is never used; rather, all of the speeches ofthe New York Commissioners refer to "leases"

and "rents." The official account seems to suggest, moreover, that the Onondagas readily

acquiesced to proposed lease, if only as a way ofderailing attempts by the Buffalo Creek

Onondagas to dispose of the reservation entirely. There exists, however, an unofficial version

that gives an insight, however dim, into the true attitude of the Onondagas to De Witt and

Cantine's proposals. In the New York State Archives are rough notes kept by the

Commissioners ofthe speeches by the Onondagas, which indicate that the Indians had no desire
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to sign any agreement, even a lease, and that they did so only under pressure from the

Commissioners.

Speech of the Onondagoes in answer to the speech of the Commissioners ofthis
morning.

Br[others] The Gr[eat] men of the State ofNew York attend[.] We propose to
give an answer in reply to your Speech. You will excuse us ifwe do not Repeat
your speech but what we say you may depend will be the real sentiments ofthe
Onondagoes.

Br. At the Treaty ofF. S. we entered into a solemn agreement which should
never be infringed but it seems you now speak a different language...

We here wish now that you will not be offended ifwe refuse your request. We
cannot wish on this occasion to offend you we will grant your request. ...

Now B. this is the 2nd covenant we have entered into let it be the last let the
subject be never again mentioned.

B. This is the reply we have to make to your last speech.

Cayadota

B. We will now inform you what is the motive for parting with our lands now.
Some ofour people reside to the westward with one ofour principle Chiefs and
we are afraid that they might be inclined to dispose ofour whole country but we
are desirous ofcontinuing here and remain with you.

Source: New York State Archives, A4016, vol. 21. (Exhibit GG)

57. There is no indication in either version that the Onondagas understood the treaty

as permanently selling three-quarters of their reservation. Indeed, three months later, the chief

Onondaga spokesman, Kahiktoten, said in a speech in Albany that the Onondagas "are not

uneasy in Respect to our lands. Last fall two ofyour Chiefs were Sent from you. I would not

have agreed with them ifI had any apprehensions that we should loose any part of it." A second

Onondaga speaker expressed a similar lack of awareness that lands had been sold: "we recollect

that the agreement at Fort Stanwix was that the lands reserved to us was our own, that no more
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bargains could be made to take them from us. Now Brothers we have already told you that we

were Satisfied with the arrangement made with your two Chiefs last fall." ("At a meeting of the

Onondago Nation with his Excellency the Governor at Albany, February 15, 1794," New York

State Archives, A-1823, Legislative Assembly Papers, vol. 40, folios 167-190; Exhibit HH)

58. Finally, it seems clear that at the Treaty ofCayuga Ferry, 1795, New York State

Indian Commissioners once again misled the Onondagas into thinking that they were negotiating

a lease, which was what the Onondaga chiefs at Buffalo Creek had requested in their speech to

Timothy Pickering in November, 1794 (see above). Transcripts of the treaty negotiations with

the Onondagas have not been found, however, partial transcripts of the negotiations with the

Oneidas which took place immediately after the Onondaga treaty, do exist, and they contain the

same "lease" and "rent" language. The chief negotiator for the state in 1795 at both the

Onondaga and Oneida treaties was Philip Schuyler. The following excerpt is from his opening

speech to the Oneidas, in which he refers to a petition from the Oneidas to the State Legislature

for the right to lease some of their reserved lands. The speech also includes an elaborate

justification for why state was meeting with the Indians without the involvement of federal

commissioners in defiance of the opinion of that U.S. Attorney General William Bradford had

issued the previous month:

Brothers. Whilst our great council was deliberating on this Business, and
devising means to accomplish your Desire, and to procure you a greater annual
Rent, Colonel Pickering by order of the president of the United States, sent us a
speech delivered by the Onondaga & Cayuga Nations at the Treaty held at
Canadaghque, in which those Nations (as you had done to our great Council) also
requested that their Lands might be made more productive of an annual income.

In consequence, therefore, of your Request, and of that of the Onondagas &
Cayugas, transmitted by order of the president, our great Council determined to
afford the Reliefwhich was requested, and passed an act authorizing us to
stipulate the payment of an annual Rent for so much ofthe Lands reserved to your
use and to the use of the Onondagas & Cayugas, as you or they should determine
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to have so appropriated; and thus our great Council substantially acquiesced in
what appeared to be the intention of the President of the united states, in sending
us the papers already mentioned; but they did not order us to apply for the
attendance ofan agent on the part ofthe united states, as they not only conceived
it unnecessary, having always heretofore Negotiated treaties with you and with
the Onondaga and Cayuga Nations, without the interference ofCongress, as with
a people residing within the known & acknowledged limits ofthe States ofNew
York. But ifit even had been Necessary, the president's Message appeared to
have superseded it. Thus, Brothers, You see that Colonel Pickering had been
misinformed, and has misapprehended the Business, in supposing that Governor
Clinton refused to apply for an agent; ...

As it would be improper for you to rent the whole of the land reserved to your
use, our great Council has therefore strictly charged us to take particular Care
that a sufficient Quantity may be reserved to your Use, and never to be sold or
rented, that you and your posterity may continue to enjoy the same in peace and
comfort to the End oftime. We shall therefore only ask you, if you will rent a
part of it, and thatpartwill be as follows: ...

Ifyou choose to rent somewhat more, we will take it, and pay more; but if you
don't intend to lease as much as is above specified, you will be paid
proportionally Less. If, however, you should determine not to Lease any of the
Lands reserved for your use, the treaty will be at an End, as our power to treat
will terminate by such a decision on your part.

Source: Proceedings ofNegotiations held at Oneida, August 6, 1795, Philip
Schuyler Papers, Indian Papers, Box 15, New York Public Library (Exhibit II)

59. Following the Treaty ofCayuga Ferry, 1795, the Onondaga Nation would

steadfastly refuse to sign any more treaties with the State ofNew York, excepting two small

transactions in 1817 and 1822. As it became apparent that Onondaga and Six Nations

complaints to the federal government had not prevented New York State and private individuals

from gaining control of Six Nations land, Indian leaders expressed a growing wariness of federal

promises. In the following excerpt, the Seneca orator Red Jacket, speaking on behalf ofthe Six

Nations, asked a federal official what good the promised protection of the United States had

given the Six Nations:

... Brother-You have presented us a Flag ofyour Nation, and hope that the
American Stars may enlighten the Six Nations and their Western Brethren. We
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accept the Flag, but must remark, that our Chiefs have never been much
enlightened by them, except when you have burnt our Towns where they have
been flying; for such a Flag was once presented to the Onondaga Nation with a
pipe and Protection, yet your People came and burnt their Town without Regard
to either Protection or the Flag that was flying in it.

Brother-You hope we will bury the remembrance of last War; we have done that
long ago, bUI are apprehensive you have not. Your mind we suspect is a good
de-a! on War; OUi'll on saving our Land. You are a cunning People without
sincerity, and not to be trusted, for after making Professions of your Regard, and
saying every thing favorable to us, you then talk about a Road and tell us that our
Country is within the lines of the Slates, This surprises us for we had thought our
lands were our own, not within your Boundaries .. ,

Source: Speech of the Senecas and others of the Six Nations in answer to Capt.
Brueffs speech of 21 Sept. 1796 at Niagara, O'Reilly Papers, vol. 15: 41; also in
Iroquois Indians: A Documentary HislOry, reel 43 (EXhibit JJ)

60. In conclusion, it is apparent from the historical record that the Onondaga Nation

and the Six Nations Confederacy repeatedly protested against and denied the validity of the three

treaties--the Treaty of Port Schuyler, 1788-1790, the Treaty ofOnondaga, 1793, and the Treaty

of Cayuga Ferry, I795-by which the State ofNew York gained control ofmore than 99% of

their lands. They repeatedly sought the assistance and intervention of the United States in their

behalf to protect their lands. When these protests proved ineffectual in preventing the State of

New York from acquiring their lands, the Onondaga Nation would focus increasingly in the 19'"

and 20'" centuries on protecting their remaining territory and maintaining their cullural autonomy

and independence.

I declare under penalty of peJjury that the fnregoing is true and correct.

Dated: November jQ, 2006

J. David Lehman
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modQst "hen you .. yon are protty much ,,1th the

isaues. This CO"rt had dJ.reetly before H a ye,y similar

mattor J.n the ea.e, ana th.t issue, that Case has oeeo

by !lOth .J.de. in detail. II. tal: a' the ramHJ.oation,

that it has in this matte", in.ofer a, the ""tio" that's

brought on behalf of the defonctilnts in thh matter 1$ ba'ed on

the doctdne of laohes. In SU"', our contontiou ia tllis

case J.. cLearly a disruptive posses.ory land claim that is

preci.ely the .ort of action that tile Supreme CCU"t in

10 Shorr111, the seconct Ci.rcuit in cayuga and Cou,t h

11 Oneida Mld to Joe barred by the pdnclp1.. of

n

"
COURT'

MR. COULTER' Robe<t Tim Coulter for the

12 ond and and there', the

13 ohonhand $ .ort of developed in -- thnso

13 OJI.nndaga NaUon.

MR. EERl(Et, Curtb HQrkeY for the Onondaqa

15 NaUon, ynu" Honor.

MR, COUL·rER, Joe H.sth £0' tho onond.qo

11 NaUon.

THE COURT, Very goad, well, I .eo have a

19 fm, joln1nq u. in tM audJ.ence, bnt I'll .till qo into

20 tho law, Jlnd I we'll begJ.n .ince -- "'011, .ctually, you

21 b"O"ght the moUon, dO, Mr, Rob'"t., H "ant to bQgin and

22 sort of .UOl up YOQr po.itJ.on, I'm pretty Hmiliar "ith

23 the i"ue., lind I"'ll have about 10 or IS minutes anl""Ys. So

go ahoad, Or le,. J.f you "ant.

25 MR. ROBEl\lS' YO"' Hono" you ilro lleJ.nq oVOr
J. BUCKLEt, aPR
COURT -

JA-228

\; "he<e "0 'peak of latch" as boinq a baaiS of this deten'Q.

And I think one of the pitfaUs that come.

l6 about you .tort trying to oategorhe the nature of •

18 looking fo" easontial that noed to bO

19 lind the arq"mant that's boen "",de J.n and

20 H "a, also m.de in the Oneida c"e, anti certaJ.nly "0'' is

21 b.J.ng m.da lly the onei.das in tha Saoond CJ.rC"it, ia olonq

22 lines tllat thQ tradHJ.onal elemont. of • dofense wore

2J luapprop,i.toly applied by this Court in tllo caOe. No

24 respecHuily with that Hnd of loBS on what

25 Sup,e,.o Court held on Sherrill "hat the CircuH
J. EUCKLH,

UNITOD STI\'l'ES COUR'!' MPOR'l'ER - NUNt
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held in cayuga. The equitAble p'inciple. thot flow t'om tho,e

th,ee long establi5hod equitable dohn.e. Ue what qovern in

this caSO, Md as thh lias already IIeld, ,he qmund.

for d!.missnl tbat are "r'.led witb respeot to latcbes ore well

establioh.d, ue based upoo that are la,gely

.0U_evident, fact. of wh!ch this Co"rt t.ks judicial

noUce and !act' ue epp'opr!atdY ro.c!vod cn a ,"""",<y

motion, a Rule 121bl (6) motion in thh wHhout tha neod

fcr taotual daveJ.opmool:, without the M.d !cr Hial or

10 dovsJ.o]>m&ot of .ummary jUdgm.nt And in this eo.e.

11 of thore wIll be is.uo. of het. ! don't

know that .umm,,,ry judqnu>nt ""uld bo grantod if "e we"" to go

13 down that patll. I think wbot w.'re ta1kinq ak)out in this cue

U is what 10M Secood anvisloned in Thi. I. a

15 eompioint thAt Was -- that a dat.. that Was void at Ha

16 lOcept!on .nd it ".s te di,m!8.aL I JIL\ •• poke ther•.

11 subject to dismis,at abnitio is what it held in the

19 case. lind so, ba".d on that, w.',a movinq to .. on

19 complaint, This is not a motion that .hould bo convened ioto

20 a sUrnJMry judgment As this bas al"aady hald in

21 ooeida, the factuat is.ues th.t en pre••nted on tbis ",otien,

22 to the extant ara any, are m.Ue.. of which tha

23 can uk. notice snd or. prop" <ly grounds fo" thh

24 motlCO.

25 'l'HE COUR'l': lit tbis point in tim., .houldo't we
J.

UNITED COURT - NDNi

ONOUO/IGII v STATE OF YORK 05-CV-3H

they'<n oteady establi.hed prinoiples thot are

el"cidatO<l in briefS. I I:wo.t it all her.,

but tbo she"t of it 10 tMt'. a seporate and

g,ound of dh"'h..l. it'a b.e" ".,,"ned in this matter, that

"", net available to the state In the Onnida matter, aod tll.t

• dl.miSsal on thot grcond. i. aUO folly warraoted in this

oa.e.

'fHE COURT' Thank you. you "ont to

ONONDAGA NATION V ST/ITE OF YORK 05-CV-314

woit ••• what the Chcuit doe. with tho oo,a.

pending "p there that could thl. easa7

MR. ROBERTS' at lout in.ofar u you

fully know tile iss"e that the state took up "0 tile

Clrcoit Is the novol part o! tho Oneida dsci!ion, and th.t was

the dehl:l'\inaUon that the plalntiff PUU". a felr

cornpe."ation <:laim based on prindph. that did not

void the undorlyinq transactiooa that ore baing in

the At laaat .0 ta" as the Sht. is
10 thot'. oot on issoe tbat'. in any shape 0' fo,m pre'ent

11 10 thiS caoa. So I don't know thaI: thare" goidanoe to be

12 ga!n.d by the socond on tho !Sa"e we took up 00

13 app9.1, which really novel.

The othar issuo thot tha plaintiff. to --

15 ynu know, they'"o attacking this Court'. applioation of Cayuga

16 in tho Seoood Circuit. Bot ao YO" Cayuga 18 •

11 Clreuit docision, and tllat'. not a novel hsua, it', oot an

lB is.uo th.o Wo woold -- 0' would thiok is something thot

the is goiag to ,evislt aner ooly three years,

20 owo yean. ao I don't know thera's much to be qaiaed by

21 waitinq.

Tha otho< ospaot of the reque.t !or a

23 obvioooly, is that 0"" motion iso't baaed .olely M !sou.

o( latche•. It' ••100 b.sed on tho &loventh Amendmeot. Aod

innofar a' o"r motion i. based on Eloventll
BONNIE J. BUCKLEY, RPR

UNITEl> STI\TES COURT REPORTER - Nl>NY

non-st.te -- tho non-state defeodant. that would avoid the

stat, in that determination. Se as a rnsnH, the stote is, if

yO" read the complaint, tile foco. of complaint. All of

the .llegatlon. a route tn li.biHty, if yeu win,

flow though the State, and nO otbor theo"y

a"Ueulated ,

THE COURT, So yoo're uying it I diSmiss tba

Olalm, ba. to foHow?

...adly .

• dd, M<.

MR. If I may just spe"k fo< e "
"

TilE COURT' Okay.

MH. Thank

COURT' Mr Coulter, I think

" COUHT' SOre.

MR. -- ahout 19, I, obv;ou.ly,

13 you're argoing for the tribe?

MR. COUUER: Y.s. Good morn;nq.

14 echo all of M<. Robert.' argumoots, bot I would tHo to ju,t

15 focus fo< , _""nt on I:ne Rule 19 arguOlent. that no« In

16 witt. the ,overe\gn i"'"unity 'ule, Eleoeoth

11 Ameodmeot arqurnent"

IB In pa<ticolar, tllere -- the hetwesn

H tho plolntHfs' of tha <ote 19 .rgurnent and

20 defendants' viaw, .t huttom, thiS ca.O, H you leok at tho

21 comptaint, tile pwp",ten of the t"eatios betwean the

sta'a .nd the Uibe. The"e's ne thoo'y a<tic"htod in tho

23 complaint as to II"" On. co"ld attock tha tHin 11ald by the

p"••ent d"y 1.ndowMu through tbat treaty. So with

25 re.poct to Rolo 19, tho<"S no .epHote oPproaoh to tile
80NNIE J.

UN1TED S'l'/ITES COURT - NDNY

JA-229

15 I frould IHe to .. the issus and

16 !'Jr. will adore.s tho i""mnity i"oo "nd

17 tha que,r.Ion of joiodet of p.<ti....

lB I the 1or'1" issoe today Is whethe" the

OnoJld.g" Nation, having boen .xolodnd hom tile foder.l COU"t

20 ond the stato court. for moro thon 185 years, "'111 ever bn

21 ollowed to procaod with it. land <iqhts

COUHT' Well, when yO" aay it'. boen

23 oxc!.udad for lao or "hatev",<, ceuld ohny have b,o"ghl:

24 this .ct!on 20, ago? In other wo,d', they "eemed to

25 join this latO at this point, Bot yO" that, go
BONNIE J. BOCKLEY, RPH
STATES COURT - NDm
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oll.ad. Could th.y hove b"ought this decade••go1

IIR. COULteR, 10" " ••n't ch.nged to p.rmit

brln91n9 .n .uch AS this untH, at the "'Uest, 19"14,

"hen tho Supremo Court didn' -- never decided that the.e

"e,. "!able l.qally until 1985.

COURT, Right.

MR. COULTER, And.o the,e ".r. 0 numb.r of

<QOsons, putloularly xule that 'ppli.d then and that

latch.' ".s an avoUable d.f.nse in ca.es such as th••e,

10 ond tho ution ot COn9rB3S In .n.cHn9 28 USC 24H, mad.

II H. ol.a< th.r. Was no tim. l1"n fcr actions for title. So

that, ye., theot.ticslly, H was po.sible to file an action as

NA1ION v STATE OF NEW

only in violation of the fedetal law. and the fed."al

Conotitution, but in violation of N." ¥od State's Own la".
and Constitution, and in violation of the that haoe

b ••n mad. "ith the snd tho Onondaga Netion. And

th.t " •• all done "ith just 0 pittsnoe of token comp.n..tion

1:0 the Notion.

No", the d.f.ndants, in essenc., ate a<guinq

that hee.us. aU that happened .0 10M ogo, that the

ahonldn't b. oUo".d tn proeeBd "ith it. Co•• et aLl. But

propoSition that tho ""'te passago of ti"", 10

to hor a suit .ueh as this i. proposition thot's e.vor b.en

12 acoeptBd in federal 10". As this court rec09nized snd

.arly os 19a5, but the Nation did oot rather p,omptly after

thot. Ther. e.rtoinly h.. been no unreasonable delay.

Th. point I'm to make concerning

tho ,"otions ri9ht no" is that, the question is "h.ther til.

oboe,v.d in its aneida decision in Nay, the lsw is that tho

d.fense of latchas 10 nnt avalloble in ta"suHs such as tllia,

lo"suit, hy an Indian notion to vindicate Hs under the

fed.rel Tude and Intercour.e Acts e"c.pt in tho cla.s of

17 Notion will .v.r lIova an opportunity to gat any relief. Th. 11 c.... that or. possessory and disruptive. Now, this ca•• is

"

question is not "hether tha particulor d.olaratory judgm.nt

p<ayed tOt in the complalnt is necusarily ptopnr,' "hethor

th.re' ••ny relief that can b. qrant.d to tha Nation, toldnq

tho alleqation. of the oomplaint a' true.

Now, the Natlcn has suffered enormously for

".11 oVex 200 yeore b.oau•• of vety blatant, stralght fomard

and "illful violations ot th. f.deral 10" by State of N."

"

"

neither one.

TilE COURT, WeH, or. you seeHnq as

decloratory reUef"l In oth.. ""rds, you're not ..eHnq the

londs, am ! ooxr.ct aboul:

MR. COULTER' That'.

THE CaURt, you'<e not .eehng mcney?

MR. COULTER' That'. COr".ot.

25 York in acqulr1n9 the Onondaga lond. Tho State dld that, not
80NNn J. 8UCKl,n, RPR

UNltBO COURT MfOR1ER - NlINr

ONONDIlGA " STIlTE aF NEil YORK

'"
sol.ly for a declaratory

jUdgment. The deotaratory judgmant "ould raqltiIe of

any party, would not ba any -- "ould not oonstitute any fom

of ooerc1ve r.lief, and OIOuld not lead to any indirect r ••ults

that "ould be ooe<cive ox di.ruptlve.

Now, the NaUon has not in this case as.e<ted

any pos.essory ri"ht ot aU, Ms not a...rted a .ight to any

rellef that'a po'sessory in nature, Tha Nation a.leo ha.u't

..aerted a right to any rolief that's based on a righl: of

11 poss.s.ion. lind I al>o want to ",ak. c!oar, as ". made "leor n

TilE COURT, So "hat are osklng tha to
J. BUCKLEY, RPR
COURT REl'ORTER _

ONONDAGA NATION Y Of JlEW O,-CY-314

it'. ptaotl"aUy all th.ir land, thot thot "a' in violation of

the fede.a1 Trad. ond Int.roourse Acts, in violation of tho

treati.s made witll the Jlaud.nos.unee and the Onond.go NatIon,

and in violation of the Stot.s <;onstHution, That J.e

the v.ry mlni",um. Exaotly ho" thot d.claretoty judq",ent

read, ho" for it should 90 is op.n to dlscu•• ion. We

have s.id that the Nation would 11k. a d.oLaraticn that Utio

is stU I in the Nation. But that doos not m.an that the

Nation to invol1date tho deeds .nd doouments of

h.td by pr••ent day No, bscau<e thol: WOUld, that

"ould, in effoot, throw them off their lands, tllro" th.m out

12 in tho hriefs, thot the Notion dee. not "ant to aocOillplish an ot thBir ho"",'. II. don't "ant that. J\nd We waot tn he

H

evlotlon ox an ejeotment lndireotly aHhex by a

jUdg""nt that ,,,,uld 50moho" have the result of invalidating

ahsolutoly ol.ar ahout that. No deolaratoxy judqrnont "e're

reqnestlnq should go that for. That "ould b8 tantamount to

15 pr•••• t day de.ds 0< The Notion doesn't want that.

That i' JlOO what ". requ.st. And "e would at ev.ty stago Wont

BjOOtm.nt, and tho Nation denies thaI:.

THE COUR1', So if I h<ord you E1gh', you're

n asking tho Coun, among oth.r thlnqs, e< .. you'roII to be suro tnat a declautory doe.n't do that. That

lS "nuld b. tantomount to on eviction; tho Nation doe. not intend

19 tc do that altd will not do that.

TH. COURT, But "hat "ould you "ant this Coun

21 to do? If you "ere COUIt, what would you Want In<! to

22 dootare1

'" .sklnq, to a"axd to the "ith the understandln9

.verythlng >",uld the 'arno but th.y havn tltle1

MR. caULTER, Woll __

TilE COIJRT, Not su<a ,-_

MR. COULTER: -- the term "title" ho, many

MR. <;OULTER, Tho as.en"e cf it, and t think at 23 dlffe<ont ..eaninqs.

24 the ve<y l.a.t tho <;ourt "on dedore that what the State of

25 Now did i" acqulrinq the Onondaga lends, ."d
BONNIE J, BUCKLEY, RPR

UNI1ED S1'An;s _ NDNY

JA-230

" COURT' that's I'm osking. Riqht.

MR. COULTeR, This is an action for title, but
BONNIE J. BUCKLEr, RTR

COIJRT REPORTER _
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the only reli&f we're r&que.tlnq ts a dQcla,ato<y judg",ent.

And we believe that any d&cla<atory judgment in a 0..& .uch as

this .hould bQ one that do&s protect against unfoi" or unjust

outcomes (or pre.ent day land holders. So whQn we s'y a

deola'etory judgment aboul: titlo, we do moan .ometh!nq

that would have tho effect, d!rect or !ndiroctly, o( thro''';ng

off theU land or out of their homes. rhat i. not wh.t

we want We're of e title that i. more abstuot,

mnra general a that does not carry "ith a

10 possessory inte'eHs. 'l'nat I' possibla. That of

11 title h "aU

THE COURr, Is that a conc.pt of law? Do..

13 I:hat exist tn tho la,,?

i'lR. COUl.TER, oh, yes.

THE COUI\T, Gin. peoplQ Utl& "ithout any

16 riqht to do to the land 0' e"ict or to ch.nge

11 pOos...lon foC&vet?

!'Ill.. COOLTER, That's <ighl:. fo" example, th&

19 Seneca Nation's title to Selam.nca is ".y. The Unitod

20 States often claim. this kina of tlth. So does the Stato of

ONONDAGA NATION" STATE NEW YORK 05-CV-314

that doe. not neca....Hy cony wHh it ony henefictal

intH&.t. a. such. Thot conc.pt e"ista, Sadly, we ha"e only

009 word to cover all those dHfarent "e alwaye say

Utle, that th.t me'ns so ",ony diffotent things,

I "ant to be ch•• that tne Natton is not

a daol.ratory judqlllenl: that 'IOuld direotly 0<

iodire"tly aistu<b thn po.sa..ion of anyono holding land

today. What9ver it: "hst the Nation "ants, we do

not to distu"h lone posse•• ion or expeetaUons of pre.ent

10 day landowneu.

THE COURT: You don't "ent to di8turb Utla

12 eitner et tho peopls who hdV9 title in the landl

HR. COULTER' Title in the .en.a of

H deads and so on. Of couuo, it'. clea" if On. invalidate.

15 tho d9ad of SOmeone, thaI: Oan be tantarnnunt, a can Joe

10; oviction hy ancther roame. The Nation has ..id unfai<.

11 ThB lIation a.elf h•• baen thown off its ianda, end it

\8 doesn't want to do that to anyone elsa. It how that

19 feei.. I\JId the Nation ha. fo<es"orn bol:h In this

26 lawsuit and publiclYI they do not Want that. Ana w. want to

21 N'" Yc,<. In I:he of u.s. V B&aoh __ Baachec veuus

WeathOLby, In 1015, the concept of ba'e title i. di,cu.sed.

in the ca'e of tha Ir/.,te,n __ or Shoshono

Indian" ve<su. the UnHed State_, • Supr.ma Cou<t daclsion In,

! 1936 also di.cusse, this .ame concepl:, th@ tdea of
BONNIe J. BUCKLEY, RPR
STATES COURT _ NDm

ONONDlIGA NATION v StATE OF NEW 65_CV_JH

and "ith tha State of New .0 that these issues can be

,e.olved cocuctly and faitly and on a Gov.rnlllent to

Governmont bosh. "han we inHiatod talk. "Hh the

of Yo<l< tn tha 1980s, th& Stato of Now Yo<l< ended up

telllnq us that they "ill not proceed f"rtha' until tho Ndnon

filed it. Oa,& tn ccun. Can .ee tholr point, in

We tnouqht it was e shdme to .top the effott 1:0 re.olve it by

on agna"ent. But they satd you got to fU9 YOUt ln

coutt bofore ,,0'11 taU any funl1e". They to tnow-

perhaps -- thay "anI: to too", do fIe rQally

"

b. sUre I:nat a declaratory jUdgmant-doesn't ha"" th.t dfset.

The lIation Wants deolarato<y judqrnent booau••

the Hatton thinks thase lend tights issuos should be resOlved

thtouqh n9qotiation, thtough aq"oernent, through Government to

GOV&<ml1eot talko wlth tho fedQral govarnment, !h,t of all,
BONMrE J. BUCKLEY, I\PIl

UNlTSD STi\TES COURT _
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any "ay that a blatant violation of tho took plaee to

deptivo the NaUon of it. lands. They riqhtfully hav9 falt

they're not b.ing aoeo"dad the quality befOEO tho 10".

n's understandable that they fQO, marginalized and

disc<imlnatQd against. lind. dechratory judqrnent in thia

coae would qo V9<Y for to"acd /leoling that "ouod. it "ould

also go far to"ord wiping away the ,totn of what hos boon

done, 0 Hain On the hoaoc of this oountry and. stain on the

history of the stato.

That'. why we'va asked for a deelaratory

II have a o.s.? to I:hQ did really wrong? lIa, it

12 rQnlly in vtolaHon of the la'" Of cour'e, it was, and that's

13 why wo'« hore. Wo "ont this Court to SOl' so. rhen wn

14 be!ieoe thot nQqothtlon, con proceed.

You know, the Nation alao helt.vas u's

il judgment. That'S wh.t ths Nation want•. i'/e do not

12 anyth!ag th.t's goinq to di.rupt the neighbo"s of the

13 We don't Want do d1<ecl:ly or indl<octly. 110 ".nt them

l; to Uve cornfo"tobly ond well "ith tho Nation ju.t '0 they do

15 now. Thi••uit ls not dis,uptiVQ. And if this Court .eo.

16 nseful and nluabio to havo a declaratory judg..ent "bout

11 thing, becau.e thQ Netion "ants to have a more effective vo.\c.

la in the earth, in protactinq thb land partlcula<ly

19 .nd Onondaga Lake pattlculatly fo< do,,!ondinq a

<0 cleanup and <osto"otion of this I:enitoty and that 10

21 particular. "

anychinq 1" the auit thot'. disruptive, tlO a doclarato<y

i"dgm<!nt -- we kno" that a deelaratory can be "rittnn

"ould not be It "ould not be poue,so<y in

anY "ay and lt O/Ould be pedectly consistent "1th I:h. Cayuqa

doo:t.10n.

TilE COUI\T, Who< 1$ -tho po,ition of the toderal

23 generations, Imowtng and seoing that tho !eqal systelll Of this
" Tho h.s felt enorlSOus pain for 22 govemment? they havon't intervened. I don't know

23 why. What's the status thHe, H you ",ant to comment ou that?

country ond the 199al system of thl. HatQ has baen unwilling

p<ovlde any red<es., lias been "n"HUng to .dnowledqe in
BONNIE J. BUCKLEY, /\P/\

UNHE:D COURT - NDMY

JA-231

COULTEI\, I qol: • telephone call Into

yesterday afto<noon from thQ Interior Dopartment .eyinq that
BONNIE J, SUCKLU, RPR

UNlfE:D COURT I\E:POI\TER _

!aaassseee:::      111000-­-­-444222777333                              DDDooocccuuummmeeennnttt:::      888222                              PPPaaagggeee:::      222333555                                    000222///222888///222000111222                                    555333777999999999                                    222666111



ONONDAGA N1\TION v Of NEW YORI( OS-CV-314 ONONDMA NATION Of NEW YoRI( '"
I'''' authorhed to uy thh morning, and I'.e tnfor",ed

Mr, Pu>dla and Mr, !\oherts, th.t the Interior I>epartOlent .IS

proceasing a litigation request, that is 0 requost by the

Depo<trnent to -- the Jual:J.ce Departmont to initiate iitiqation

in ,upport ot the Onond'qa Nation. I' .. ellthnri<ed aay

that, b.aed Ilpon convenaUon. "ith an individuaL J.n the

Interior Department, that the SOlioitor'a OHice In the

Intedo, Depa<t..ent ha, <eoo"",.nded that lHiqaUon by the

unHed in ,upport of the Onondaga Nation proceed. They

10 have •• id, a' of yesterd.y afternoon, that that litig.tion

li ,equest should be torwarded to the Juotioe Department in about

U "en day., Th.t'. a5 much a5 I kno".

COURT, Do you think that" e'5ential for

H your caaa, that they .IIould he bar. So we Can tales care of

15 other olaim. that they bring up, M<. Roberto,

MR. well-

THE COURT, 1ho Statal

HR, COULTER, -- the United state, hds the

19 obligetion to do that under the treaUe, tllet siQned

20 "lth tho Houdeoosdunee, they .houLd do in oil IIonor and

21 hirneas. .otudliy, the United State. has filed suit Ln

22 aimost all of the othor node and Intetcou"e olaims in

23 this atote. Tllat 'lives u, dOme information dMut what they'<e

24 lHeiy to do. /\nd they QeneuUy do that at the 11th IIour and

50 minute,. beyond that, I don't know "hOt to soy.
J. BUCKLEY, RPR
COURT REPORTER - NDHY

don't think it'a essential. In otller words, ! this case

can prooeed, Mr. "Hl elaborate, thiS c"e Can

prooeod vo<y weU even it til. State of No" York i. not a

party. tie think the .I:at@ dooan't hue imIl\Unity. But

even if they W,<e found to II.vo imrounity, ,,@ tllo Ca'e

should sod con pronaed in qood the

.ute is IIera or not and wlletho. the Unlte<l St.te, ia lien or

not.

COURT' 1\re any facts in your cue

10 thaI: diatinQui.II your cla1 ... froro tho Onaid. Nation1

U I;apeclBlly a. to continuJ.nq posaes.lon? Is there any 1e9al

t2 .ig"ificance to anY <liHeronco? the<. a difference/

MR. COUl,nR, Well, tho the Onondaga

H Nation has pre.ontaa its OOae very, vory diff..ently troro the

!5 boginning. not evor sougllt po.seasory ..Iiof.

11 posse'50ry alai", at aU. That'a, thdt'. the dlfferenoe. The

Ie Ooonda9' Nation, to b@ very dbout it, doe.n' t want.

19 culno, "Hl never hdvo a oa.ino, it 10 not .eele,inq land, to"

20 0 oa.1no or for any PUrpOa" Lib tllat 1h.t', the dUfo'ence.

21 Evon thou9h it may not hdve leg.1 ,i9nificonce,

n it'. on mlnd, I:he onondaga Nation 0100. "ant a

23 oaaino. This litigation has nothi09 to do wHh a o•• ino.

THE COURT, /lnd that's on record.

fill. 11.11, ye••
BONNIE J. RPR
STII1I;S COURT _ NDNY
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1RE COURT' Go

" ONONDAGA NATION OF NEW 0;-CI'-311

1HE COURT, You're no matter what I

MR. COULnR: I would b. delighted. I thlnle

til. whole "orid kno"ls But if theta'. any doubt about

It, I to rOmove that.

Anothe, thing thdt I'm quite sure, dlthouqh we

IIaven't l'ad a counoil moeting to confirm this, wo don't need

0"0, I'm guite sure that the Onondagd N.tion will eVer acoept

money J.n for land rights. It'. mo.dlly r'pugnant to

them. rt isn't n question ot 1."" but they "i..ply woutd not

10 do it and be roqarded aa seiling their mother. si"'l'ly

il wouid not do thatl thet'. tbo differene••

1HE COURT, I undHatnnd you don't want money

13 and don't want the land beck and don't Want land

14 riqhta. I kno" Want to "ipo a' you tha

15 atnln and the pain of what'. happonod in the hiatory he"e,

16 But "hat are nskin9 the COU"t to do beside, thotl is

11 there .nythlng tanqib1e "e oa" do to "ed"ess the tlronqs, let'.

18 uy, that exiat1

MR. COULTER' Tho only relief "Ie '.r, ••kin9 f,,,

20 ia what'. in our complaint. A declnrotory jUdgment i.,

21 indeed, whot "e "'ant. We don't envialon, by tho "ay, any

22 fllrtller jud1Ci"l action. Of course, tha future wilL bUn9

23 "h.te.... r tile future brin9" I not be hare. Theao chiefa

24 and clan rnoohor. m.y ba gone .ome but 18

25 the.. 'a no other shoe to fill,
J. RPll,

UNITED 8TA1'E8 COORT REPORTER - NDNY

JA-232

doeldn, you'.e not 90ing to appeal me?

(Laughtor.1

THE You aaid no furthe< l.gal action.

MR. COULTEll" No, no, sometime' "e'vn oeen

asked vhethe" "e'r. for a doolaratory judgment no", out

oh, Ln tho future th,n you'll a"1e for ovictions, then you'll

be ,eekin9 land for. cdsino, than you'll try to throw

""oryone off thoir la"d.

COURT, I toke you at your word. That's

II not in my mind,

MR. COUL1ER, No, no. Ana if O"er such

13 Utig.tlon "ere brougllt, Chat litigation .hould be decld.<l on

14 ito merit •• lind if I:lle C.yuga deohion holds, then auoh •

15 deci,iolO -- I "",an, that is, suoh a litigation "ould prohablY

16 bo alamissed. But, by tile "ay, I Want to ba claar, ". thin!;

n Cayoqa "., wron9, .nd "e "ill reServe our argu",ont, allout thaI:

lB for appoal, we undo •• tand that this Court is Oound to

19 apply the Cayuq. a5 it reads it.

r think I cnn allm up by even if this

21 Court: do.a and that there's sornethin9 disruptive or

22 possnssory about this claim, that Oven '0, the N.tion has 90t

23 to IIa.e a II0.ring .bout any latohos defen,e that" pre.ented.

24 1h.t', an afHrmativ. defen,o. tla s1mp1y do not accept tile

25 fact that til" fect. about latches seH-evident or th.t
BONNIE J. BUCKr,EY, I<PR

COURT _ NPNY
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they can all be subject to judicial notice. That is not tho

road to go. i1. do admit that 200 year. nr ao have pa".d, but

vi"tually every othu fact 10 to dHputa. And we b.lia•• that

the d.t.ndant. should be put tn the teet of proving that there

unnesonable delay, becau.e they c.n't that. They can't

prov., r boli.ve, that thoy'r. aetu.lly pEOjudiced 0< that

something unfai< happaned. I think they'll h.v. an almost

ilOPoa.iblo job to p<ova tll.t they oorne to the couxl: with clean

10 h.nds, pa<ticul..ly the Stat" o! Naw York. not in a

11 to a.k thiB Court to dlomh. this ca•• on tho ground

12 of feirness ..hen they, in hct, ha.e been guHty of snch bed

13 faith in the "",st.

Now, the.e ue rnatters to pxove. I'rn not

15 a.king the coun to accept my "Ord at this time. But I .m

i6 "ying th.t this 18 not tho klr.d of caso whe"e •

11 rUling .bout latche. can or .hould b. m.de. Cayuga doe.n't

iB demand that. Cayuga ••id that th.t oa•• could have been

diami..ed abnHio, but it didn't ••y on a 12(bl:[61 motIon, On

20 • he.ring. In fact, Judge Cdb<ane. ,""oUoned the he.xings .nd

2i evidence .nd <leci.ions that h.ve been made by latch•• in this

Cextainly <lidn' t hold tll.t • case coul<l be dt.,.i.,od on

23 • 12jbl [6) rr.otion without .ny pmof. That jU'" isn't po••ibl'

24 io a c••e lik. thh, where "li of the fact••bout latcha' ar"

25 in di>pute. So we think that ... ne"d an oppoxtunity to
BONNIE J.

UNI1ED STAtES CQUItT - NDNY

OI/{lNDAGA NI\TION v STATE Of N&W 05-CV-3H

title to th.t .w.th of iand, the.. axe a couple of v."y

strange •• of their M,exUO" that thet not b"

dl.rupeive to the poople in the cl.lm or••.

Ftrat all, thi. Coort mado clear io it.

holding in I:he Oneida c ••e th.t that kind of posse.sory olaim,

even though U'. oouched .s a declar.to,y reli.f h

inherentlY disxuptlva. It doe.o't -- the'e's no mandatu that

there b. a requust for .jection in tho oompl.int hefox. the

Couxt Can oonoludu tbat it'. diSruptive. The Onoi<l"" io tho

"v OF NEW WRI( 05-CV-314

oonfront thU evidence and p"esent ovidance of our own on 011

tho UsUe. of lotch.s. 1hi. c.se .houldn't be dhrni.,ed on

th.t bUi., H this sl:ag•.

Ao<l I .hould le.ve it at I:hat .nd lot my

co-coun.el .dd<••• the othe' loeuo•.

w" could let the State ,e.pond bdeUy to what you

ju.1: .aid, .nd wa'11 do tho same with ML Beehy, if tMt'.

okay

MEl,. coULTEa, Okay. FIne.

THE COUR1, M<. Rob.n•.

Ma. ROBEatS, Ye., 5iL 1he m.in thIng I would

13 point OUt, .nd We just .sk you to take a look .t the cornplsint

14 it••H, the fitst .m.nded complaint, ycu know, "huo

i5 M<. Co"lt.r Hand. up .nd "y. th.t they don't .eek to di.rupt

16 pre.unt day owne.. of fee title th"t live within the clsim

11 n"ea, th.t'. completely inoo,,"i.tout wUh the xeliof that'.

13 .ought 1n this It' s iohHently di.xupl:iv•.

tlhat they seek is • d.ciar.tion ·that thO

20 .ncient txea'ie. by whicl:l title p••••d from the Onondaga. tC

21 tho State and ultimately through ganeution' to the cunent

22 people tnat live in a .w.th that "Un, 10 to 40 rnila. "idu fto,.

2J the Canodian down to the bisecting

24 the Hate of New Ycrk, they're aSking this Court to iss". on

25 order that "ould .ay th.t the plaintiff. in this cas. hold feo
BONNIE J. BUCKLEY, RPR

UNITE:D nl\TES COURT - NDNY

v STII1E O!" NEil YOaK 05-CV-314

you look in th.h bri.fS, th.y actually ••y want fn.

title. tho tMng that's .tranga .bout thl. contuntlon is

that H tum' tho ancient doot<ine of di.cOVHY on It. M.d.

As tho Court fullY knows, tho <loctxine of di.cove,y would hold

that tha oro,m holds foe tHl. to land. In the oount"y that'.

being coloniZed, and that xem.ios .ubject to tho pos,.,SOty

.borigin.1 tight of the native. tnot live the". lind tnot'.

the titla. the nhoriginal tHl. that Wa' ".tinguiah.d in the

T.E COURT' di.tingul.hed1

10 C••e bQfo"e Judge McCoen, in the doctsion th.t' 5 at

11 199 FRI), JUdge McCu"n w•• ¢onfeooted "ith • very simiIa< cleim

12 whero the "eee .aying all we seek is a jUdgment f<0lII

n

"
MR. lWBoRTS' P.rdon ... ?

1HE C(]URT Is it legally distinguiOhedl

Mil,. ROBEIl1S'. Yes, .1<. And tho thing th.t',

13 this Court I:l>.t "ill a.su"" th.t oUr hhtodc rights that were

14 violatud by virtue of the ,tate'. , • .atia. with us violated

15 tho Nonintu"oouxs. Act is all we ••k fo<. "u wouldn't eject

16 anyonn. Jl:dge .nd this coun to that

17 langu.ga in it. d.oi,ioo in Onoidd. Ju<lge MoCu"n held that

18 the simple roquest fcr the rulief .et" tho

19 .tage.t a laue j"nctu<e foe the uHimate oj.etment of

20 evexYDody IIho lives theeo. lind th.t, io it"elf, i"

21 dia""pUV•.

TilE COURT' I don't thinl< he .aid be did want

23 fee Utle. I don't tllinl< he us.d the OOo,d "{ee". H Ha. moro

24 obstxact.

2'> MR. ROBoRTS, It's definHely Bbstr"ct. But if
BONNIE J. BtlCK1,EY, RPR

UIlITED S111TES COURT - NDm

JA-233

14 strong••bout the a"gum"nt you'x. h.axing h.<e tod.y hom tlla

15 plaintiffs is th.t thay're ••king thia Cou<t .s a "e"edy

16 it. ancient tUn, fer of an eXclusively po•••••ory IntQ"e.t in

1") the land., it ,hould be rem.died by a Court declarotoxy

18 jUdgment that WO!lld gloo th.m foe tHl. but only a b.xe title

19 under which tho curront occupant. wculd havu wh.t ossentially

20 add. up to • right to po"•••• , by the plainUft.

21 So ",h.t they'xe ••king {ox is a role xoveraal. Wh.t

n a.king fo" i. that thiS Ccurt .uter • judgment that would

23 .(fo<d them. bore title Hlthout any tight tC po...., .ad th.t

24 the people that "e thero can, .lthough

25 know, • good dn.d to the f.rm that th.y might b.
BONNI£ J. BUCKLEY, aPR

UNITED S1A1£S COURT R&POltTER - NONY

!aaassseee:::      111000-­-­-444222777333                              DDDooocccuuummmeeennnttt:::      888222                              PPPaaagggeee:::      222333777                                    000222///222888///222000111222                                    555333777999999999                                    222666111



NIl.'l'lON v STIITE 0, NEW VORJ< D5-CV-314

living On, actu.lly only hold .orne bare title to continue to

occupy that land. It's a very c.onfoundin'J" 'OU"ce -_ or sort

of title that the plaintiffs a<e asking fO" in this case.

this -- I don't this COti<t has a leq.l ba.ia wh.tsoover,

•• flexible to whH the ptinoiple. ,,1ght b., to affo"d a ooUH

leaVe to f ••hion aquUable ..liet in the "sy it does ju,tlce

COU"t can complet.ly alte" undulyinq ioter.sta in tho

land ue ot i ..ue in this ca,Q 1n the manner 1n which the

pl.aintiff. And the reS.on they go through all

10 qymnastic. is becau.a they're trying to find SOma wey of

II Wiggling a<ound clen p"acedent that Ceme from both tbi.

12 and the Second Circuit in .peU doom to thair

lJ cloim.

THE COURT' Trying to Hnd .oma way to g@t

15 jn.tice.

MR. H ctyieg to find 'Ome

11 way to a claim ao thay would b. in a po.ition to

LB as.ert, we don't knml. I me.n thay, they __ __

purpose of d dQoieratory judgment, Ona woold 10 to

20 provide p.ople witl> usefui rernediobJ.. gUidance as to

2i tight. and obliqation, ate, tlh.t the a ..

a.Hng this Court to do is to cOlnplately undercut validit'(

23 of tltl. in thia qig.ntio sw.th of land to u.entidly

24 uns.ttle .nd oloud tho queation of right. '.a of

2, avo"ybody that livu in lind wo would .ubmit that
SONNa J. SUCKLEY, IlPIl

UNItED STAnS WURT - NDNY

v OF YORK 05-CV-JH

behind it. Without tho h.ving '0"'" teeth, that

.oic. is "",aoingles•. So the<e's no soenodo unde< it

can gGt a declaration "h.t i. anything bnt coercive.

THE COURT, Okay.

HR. Th.nk you,

THE COURT' You W'nt a brief sUH.buttol?

MR. COUImm, vory bdeUy. Tbe a"a

attempting to word. in the mnuth of tha Nation

ONONDIl.GII NIITION v 01' NEil YOIlK 05-CV-]l;

this 10 stranq. and unw.nantod concluaion fo" the

plaintiffs to b" u<ging on thlo Court. Than!: you.

MR. PUZELLA, One minut,.

COURT, YGU wanc a miout.'I Well, you "ant

to add tG

MR, Just a word or two. Counoei

.ugge".d that theu'. nothing in tbe complaint suggesting

thst: I:he cloim is pred1cat.d On • po..e.sory right.

THE COURT' Ri'J"ht

MR. PUZELLA, I if you "view the

11 complaint, yOU'll 'ee th.t th" ciaim is exciusively pudic.ted

12 On 0 posses.ory rlqht insofar as the chilO h p<emhQd upon

13 claim of aboriginal. titie that has never boen dist:ingu1ahed

11 as the Court knows, abo<igin.l title i. e"clusively

i5 pos....O"y. So -- it .imply is not 0"" thM the

16 clai .. of title, what,va<, ..tiool, ebstract, "h.tever ...

Ii call it, isn't predicat.d in a pO"'••o<y right. In the

Ie compLaint, it's ,xclusivdy predicated on a poaee••o<y right.

Th" second point I wanted to m.k. 10

20 wun."i also pu<po,o of thi.

21 0" theoretical tltl.e is to qive the Notion 0 voic. in

l2 p<otaoting tho lak" .nd !t, lond. and 00 fO"th. Thot .pe.ks

23 to the quo.tion of "hethar the d.clatation the Court might

24 is.ue i. ooarcive 0" not. voice 10 oniy effoctive if

25 tha<e'. the -- '(00 kno.., the fore" and aUeot of this Court
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disput.s to cQ<ta1n ,spect, of the decluato"y jUdgment, th.t

tllere 10 ca<l;ainly .om. fo<m o{ deolorato<y judgment with

..i.te protectiva prOVision., with .PP"op<iate .af.guord

elamont. to a"Ure thot tha.e di.ruptive or poa,e.,o,"y

elements do not ent." in; tbat 'orne form of r.Uof be

q<anted. lind w. ne.<l to qo to defeat th10

m<>tion.

COURT' You'<e asking the to Usa it.

OW" cr,.tivity. you spell Out what you think

iO Cnnrt .houid <lo?
tho Nation haa a.."ned to right of possession, whatevsr,

10 doe.o't intend to dG that, evau indi"ectly. They're doing

11 thot becau•• that'. tha oniy can rnako this case fit u MR. Thot .houid t.ke

12 tho C.yuga .xception. This a<qument Indian titl" i,

lJ e"c!uah.iy pos'.ssnry 10 cornpi,toly l'hat i, not

II law of tbe United Indion title, in any avenc,

15 include. ail the incident: of owner.hip without

16 refor you to United verSUs Mitoh.il, H35,

11 Tho lIocion not requ•• ted tan Th. N.tion

La has no PC"""s,ory "elief 1 thi.nk it con

H be .,id tbat che ia.ue today is nOt whether Mation is

20 .ntitled to a p.rUc"lar judgmeut witho\1t title or

21 onything ahe, but wlleth." tho NHion 10 to

22 «lief at .il. That's.il this Court need. to find, is chat

23 cha N.tion m.y ba to some form of reliof, che

24 al1egot1ons of tho complotnt a' true, o. the COU"t must.

It ••ems to m. that ev.n there may ba
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12 place in the COUrsQ of litigation.

COURT' Dot at thi. pOint you don't know

14 .xactly ap.tifkally?

MR. COULTER' ,'rn .ony, r',. trying to look

16 uour,d the Hght.

WURT,

IJR. COULTER, Souy, it awkward. Eut

19 . it'. all right.

TilE COURT, Ol<ay. I'm thinking, what

li .pacific.Uy, of absc<aotly, would you lik" thi. Court

22 to grant in terms of relief?

MR. COULTER, I.thiuk this Court co, qrant a

24 judgmeut, ••aentiony, a. in complaint.

25 I think in Hght of it wouid ba, ahould b. th"
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•• ton appropri.ate protoctive lan'JuAge b. lncludect in

doclaratory judq""nt; to as,n"e that thh 101m! ot

rni,unoe•• tan<!!ng doe.n't taka plac•. 1ho Onondaga uation

isn't asking for '0". for.. of I;HJ.e that "ould ,ecretly

wtth it • right of po..e,slon that W<>uld somehow ind!rocely

In dhpo83e.sion of Nation" nol9hbors. That can

be written riqht intO tho ded."..tory judgment 1 haven't

d<aftod tMt though. I msan, it'B a bit early in the

lit.lgation --

THE COURT: okay.

ONDNDIIGJ\ NII1ION ." STIITE OF OS-CV-3H

MR. could I Joot cluify one thtng?

place whe,. you'll ftnd theit .ug90stton that thoy hold

fe. titl. 10 on page 21 of the!., memotandwn of hw in

I\Ud it's also referenced in footn",e 3 of the

sUppl....ntal memotanda thot we<e submitted.

THE COUQT, I'll 'ead thot. And I already

hove. And we'll UY what he ,aid.

MR, COULTER' Yes, sir. That'. where you'll

find H.

MR. Your liono', co"tio Berkey fot the

11 Onondag. I'll add,... the Elev.oth lun.ndmont and tho

12 think 1t could b. dons. FInd I do think, at a bo.r minUll\Im, •

u MR. COULTER: -- to acou.llY draft it, but I

It's OUt po.ition that It the United

13 <iecla<al:orY jUd9"ent d.tem;n1ng that the land "os originally

14 th. hnd of tho Onondaga Nation and Haudeno'auneo and that

IS it Was f.om them in violation of the 'l'rode .nd

16 Int.roourse Mt, !.n vioHtio" of 'he ond in

11 of tho at a b.ar Ollnimum, that l' possible and

16 have no po•••.,o<y d.im. at .11.

THE COURT: And .ay that, tbe<e 10 no

20 roUef the Court Can grant?

22 .uch a. an injunctiOn or .omething of that not

23 ne.d.d. 1/. hav."' t a.l<.d for H.

THE; Ohy. I •• e. still h.ve sOllIe

2S Ume l.tt.
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lIotio" oould ,uo the Stat. of Now and otho' .tato. in

Hd.<al cou<t. It's OUr poslt1on that thot d.qree 0[

,p"cHicity is not ,equlr.d simpiY fcr the <easOn the

Eleventh ,,", aight l"'an the Trode and

Act. 'rhere "a. no El.venth /Irn.ndmant in effect at

the tho lIet "a' pass.d. In foct, there's p<etty qood

the stot. didn't have 1mmuoity at tJ.:ne

the nade and /lot "as passsd. In 1193,

sup,.... Court .aid that cHi'."s could SUe .tate. io the

10 collrt' WOE. av.ilable at tM timo. So to requira

11 conqr'" in 1")90 to adhere to a ,tandatd was by

12 the sup"eme coun in and tn tho 'l'usc.rDra decision,

n 1%0, the abrogation ,tonda.d, a modem standard,

I4 would Ile "nf.ir. We wouldn't Congress 1:0 bo that

lS uplicit in 1790.

H'a ou, po,itiQIl thot becous. the pm'poso of

17 the statute WaS to contml Indiao hnd transactions in a

18 cont,olhed in Congr.ss, "hioh was nace,sory to

19 ,na'"tain peace on the tront;e", ""d tho st. ,e' "he'e the

20 prinoipal cause of ot umo, thot would haven been

21 inooncoivable that Congress po" a law directQd at tho ",ateo

22 "hU. at tho sOme tim. exmllpting th." hom its onfO>:comont.

l3 1hat'. "hY the statuto oon be read, should bo , ..d as

25 We al,o in our btiofs have argued that Con9tess
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i' we<e to intervene Or Hie an ln ,uPPOtt o( the Nation,

lS that both of these is.nes would be moot; thol: the la".uit

16 could go notwithstandIng th••e d.te","" No've

1'1 bdef.d ,ho J\rIIondm.nt l.su. fully in tho ps.pu.,

la "ould want to .upplo.... on•••pect of that arqumeot.

19 'l'he<e's the quo.tion abcut how speoiHc

20 Conq'.'s no.ded to be in 1190 wh.o it adopted the Tude And

21 Intercoo,se Act, S8 you'll r.cali, oUr po.ltion 10 th.t th.t

22 .htute nove< of Ne" immunity '11th

23 r.gard to acticns to enfo,clng its ptovis;<>oa. 1h. defandanta

soy that Congra.. ne.ded to b. specific and explicit It

25 ,0 sp.ll "ith mogic that the Onondaga Indian
BONNIE J. BUCKLEY, RPR
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had authority onde< ,he war poweu clauso, aod that

,elates to tho prcblems the we<e c,usinq the f,ontier,

the adoption of the War olau,o is rolated to the

probl.... the new Gover"""'nt w.s h.ving with regao:d to

conflict that I:he We,. causing. 'the fr.mers intended

to giYe congtess ample authority to molnta!.n peace by p"S"nq

that lIer. ,eqlJlatinq Indiao land'. that

autho'ity 10 c.<toinly btoad .nough to outhoriz. to

ab<oga'. il\Ul'lUnity. Last y.ar, in 2DD6, the Supr.me

10 .aid that under approptiat. ci,cu..stanoe. Artiole One

11 powers Cong<.ss could Ile tead to outho'he .b<cgat1on of

12 stH. immuoity, and thi, is Oce of those oircumstance•.

II On the ind1opel,.ebl. party atqument,

H indispen,ability, thero are t"o queation. 'hate. The H<st

IS oce, of COUt,e, is tho is nece"ary to the

l6 adjudicotion of thO issu.s hero. ThO state i" ho,-.

11 prinoipally as 0 landowner. assort ., that

18 of ac ordinarY landowner, acother pa'W in the ohaln of title,

19 if you will. is not the tim. issM hoe cOllIe

20 up. Judge Port, in 1917, in thO tirot Indian land cloi.., the

21 Oneida teat oase, directly and -squatoly held that tbe State of

22 New York Wa, not on Indispensallie potty to that land olai...

23 1hat caso, that purpose, is indistioquishablQ from ou,

It'a on point. It's four squarQ applloallie. lind thet,

25 itself, should he enough disPOs" of the indisp".,able pa<ty
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argument. If we "ero to apply thO Rule 19 facts. we believe

tbat the «5Ult would be e.acoly the salllO as JUdge Po<t

."ached in 1971. If tbe St.te is not a pe.ty to tbi. action,

they're not bound .nyohing tbet bappen5 boro. Thore'. nn

pn"ible "'.y th.t their intere't in tbe lands thoy hold

would bo .ffected. They have no iegol Inte.eat in the land.

Of the othe. dafendantS. ThiS is not 0 oa•• "her. thete are

oomp.Io.\ng defendanos, different "roup" of defendant. eta1", the

S.me paroel of ldnd. Theee ero different parcels of land. So

10 the.o'e no, there's no edve..e affect On thn Stete's int..e.ts

11 then.

hear tho.e olaim., in 25 USC 233, or 2J2 I bol.\e"" it ;a.

Tho.e's nO .drnlnisl:rati"e body where this claim can be be..d,

Oefendants say to to c"nq,eos for Iohis .eUef. lrIe all know

tllat's • Il.\ghly speculative option, And I think it's .ate to

SdY that Cong<eos would take nO actioe on a petition from the

Oncndaga N.tion unleoa tll«e is some judicial dete"",ioaUon

tnat at a minimum the T<a<le ond Inte<oour.. Act lOa, violat.d.

Cnng"".. is not going to nct in a vacumn. Thoy're not going

to .ct in the absence of so,,", judicial determination. So thia

10 is it for the Onondaga This is the onlY place wbo.e

II this claim cau be adjudlcsted .nd Oan bo heetd. Cont..st.<l

12 witb the p,ojudice to the Nation, it'. nat -- it "ould not be

" In any event, the non_stete defendant. l3 unfair for this CASe to go forwatd without the Stato of Ne"

13 a ••t.inly c.n .dequ.tely rep.e.ent the Inte..sh of the State

1; of Naw York. 'I'bere', no dispute about th.t. They b.ven't

15 said th.t tbey can't. '!'hoy n.ven't "",de that point. It's an

16 obvious point ,hat fuliy applies he••.

Even if the State is found to be nece,so.y,

le then the next questi.on, of couue, is' Should tM case

19' proce.d in tbeir aMen""? I\rd the rule balancing of

20 the equities. 'l'be ,pecHic languago, as you kno", is ahculd

21 the case proceod in equity and'good oon,ciouSl Hete, tne

22 prejudice '0 the Qnondogo Notion is sevoro. It is

2J signif;oant. It'. ,nb,tanti.l. The re"On fo. that 1.

24 there's no ooher pUc. tile Netion cae go to have this ca.e

2S h.ard. In 1952, Cong<e" eHminated stato oourts os [o<urns to
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to 'he non-stete dofondants if thi, c"o goes farwa<d "ithalLt

and vigorously defend It. Met the kind of cos" where the

state posoesse. oviden"e, dncumonts tbet no one oiSe hes

aCceas to. These issuos will be decided b.sod an hh,orical

documonts "e 011 ha"" occeas to, Ole can all analy,e, The.o'.

no special roie they Hith .ogatd to .videnco, Ot in any

atho' fot tMt matter,

80, condude, "e believo this aaae can go

11 famard tha if ycu fled they't•• Mce.saty

12 p.rty, IUld you.

THE COURT, Thank you, ML Roba.ts, \'Oil. want

14 to respond, and then 1>1<. ruzellal

MR. COULTER' Yea, "Lr. first of ali, the

16 plalntlHa hsvo 'e.ponded to our oloventh /Irnend".nt moUoe

17 pattly on tho b.ai, of whot Curt;!. aedey just ,did, Th.e

lB othat aepect of I:beh argument llavo been hasod on a ahim that

U OX-patty Young WOULd p.tmit tlla Court to add<eoa ohim,

20 not"nhataoding the Elev.nth Junendrnent d.fon' •. It nasn't

21 been di,cue,ed by Curti. in hie arguments, aO I won't discus.

2< it ho<e. It's adequately coveL-ad in onr papers. Tbe t"u

p.irnary c •••• on that iSSUe, and thoy'.e di.,positive, the

Cortland ca.e v.taue tho of Ohio and tha Weotem MOhegan

2, case, they lay to test .oy a.section tbO ex-pa.ty Young
J. SUCXL8Y, RPR
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H M I uy, the non-,Oat. defendants aan aotually

15 .epresont th.m. The State wouid not be bonnd if not a

16 po.ty. ThetO might be soIll<l -- if tlL... 'e an advor.e

17 detenninaloion on a point of l." or fect, tho prejud.\<;iol

of that i. adequate to satiSfy tho -- to, to meet

19 tb. roquir.ment of a seve« impalrm.nt of tll:ei' Inter.et, in

26 thia 0.... lind fo. 011 puctioal purposes, tbey' ce alr.ady

21 here. Th.y're «quited by ,tdte law to pay tho cost. of the

l2 d.fenso of the non __ of the p'i•• to, the nnn-st.te potties in

this coso. l'hey'.e elready involved he.e. They have --

they're playing a .01.. Whotner they're a f"."",l pacty or

25 not.
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doot.ina "ou1d fot'" a basis fo' the Court to enteneln this

chill.

The other aspeot of bia u'l"u",ant which I "ill

add«•• hor. go.s to thn qu.stIon of o' not the

IIct ".n enacted nndet tbe war pown.. authority

of I\<ticle I. Tbe case low do.,n't boar thot out. The Cayuga

declOion by the Seccnd Circuit back in 19a5 -- I'm sony-

200S, ,ay. thet tbe NontuterCOll<5e Act was enacted

pu<,u.nt to the Court's -- to Cong<e,,' .uthorHy under lobe

10 Indian Co_erce Clau;o, I, And that holdinq has bo.n

11 teestablisbod in a naRbe' of other casea alsc dt.d .In ou,

12 btieh. So I think they'<" batk1n'l""p thO w<ong treo to oleim

13 th.t the "ar pcwers .uthority of Congree. w.re tho besis, and

H I the only r.s'O" they'tO doing that is bec.use of the

IS 80miu.i aasO, 8emi,,01 mode very <:laat that tho lndlon

16 ,O""'o<co Claus. is not a souto. of ccngte.sion.l aU'ho<ity

11 that would permit Con9"ro's to overtlde thO State" immuuity

18 embodied tn the Eleventb IIrnondmont, And it -- thatefora, eve"

19 if they clearly and expressly in tho language of tbe 'tatute,

'e is .equitod "nd.< TUscamra and thn other ca.eS, bod

21 Ind;ootod all intent to the .totes omenable to suit, it

n atill would nave hnen boyo"d the authority nf Congre.. to have

:23 done '0. that', HI1Y they havc dcn" additional gymna.tics

to a ••«t in this CO\1rt tbat the war paw"rs authority is tho

l5 .ome. fo. tile Noninloercou.ee Act, It'. slmpty not bo'ne ont
BONNIE J, DUCKl,oY, RPR
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bY tha ca3e laW, and Seminal make. it cleor that t:hat's a

The cther part c! tha ar<JUment th.t you h•• rd

Was th.t Act predatad

Ilmendm.nt and, tha".fo"a, could not: havo anticlpated a need,

Congress oould not havo .nticip.ted a need to ••p....ly

indioato in tha text of stat:ute .. tha ,tote. we"e to b,

made amonabl. to suit: in fadoral court. The ugumont, of

courso, ove"loolte tha fact tWD of tho tr.ns.ctions that

10 a". chall.llged ln thi. cue place batore tho

11 Act exhted. The 1I8B, 11a9 t<eaties

1.2 b.tween the State .nd tho Onond.gas p"ed.ted statute under

13 which tbaY cl.im it'a invaHd.

'"ONONDMA NArlON v S1ATE OF NEW YDRK O,-CV-3J;

Ehvonth Amendment. The irnIlUlnity of the otntea is

.omothing th.t" inhe"Qnt in tile 8Ute•. I think that the

uproor aJnOnq •.• peopl. of tile IHOa, was, thue >I""
o tremendous up"oat when Chi.olm versus GODtgia wa, xond«ed

beceuse it neva" ocou""ed to .nyone that .tates could M

into OOU"t until thO deoision "as rendered. it'.
my undeutondln9 that tho Eieventh Amondmont was

pa.aed by Congr@'s and the •• wdl as an amendment to

the constitution to make oleax that that sovoreign immunity

10 waa thor.. But it's net Bornething that "as juot created i"

11 the first inBtance in

Those are .U thQ point. I'il make. Thonk you.

COOQT, PuzeHa, do "ant to add

H anything to th.t?

" The other a3poct of -- particular Mf\. POZBLLA If I couid addre.. the Rule 19

15 a"gum.nt iqno"e. the fact ,hat tile Act

16 in 1190 expired it, own ten", .foar

16

THE COUR1, Yuh, aUte.

11 thrQe years. lind it "as sub,equently te••acted .evo..l tim.s '" MR. I won't reh..h the non-State

18 through .nd into p"ohably P<ob.bly four, five different

19 l'«""totion' of tllat statute Ila.o, obViouslY, many of wbich

20 po.tdat:ed tha enactment of the E1eventll Amondrnent, I think in

21 1190.

MR. BERKEY, 1"198,

MR. teah, 119S. So otlle< point

24 "0 make too is tile Stato'. sovereign I"""unity U not som.thing

25 that residas solely a. a "esult of tho Qnaetment of tho
J. BUCKLEY, RPR
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,t.h'. conduct with rospect to the tteaOlo••nd tho tribe.

So the only peth to get to the non-.tat:e dofondanto today is

throoqh that t"eaty. So they're "",oh mot. than just snothox

landownQr. ThQy are the Of on tHlo, And that's not

to say th.t they're just there •• a predeca3.or in tHle, ••

the Nation ph.,es it. Thoy'ra morn than that. TheY ate,

theY ."e re.ponsibie and have a gove"nmant.l intere., in --

.nd thia is in the second chcnit ca.e. tho deci.icn,

in s.outing .nd property right. cn behalf

10 of tho p.opl. cf thQ rh"ough that the state

U Nnw York ocquirod ptOl'Qxoy on bQhalf of til. people

12 of the Stat.. So thoy had .n inte.e,t there apart f<orn its

II inter.st ,.. just p<operty ow,,",. So I that's an

H point.

to thQ isauo of Jud9" Po.t's decision

16 in 19'11, it', a fellow tiisOtict cOUIt d.el,ion, 1 wodd iust

I·) dil:ect Court to thO second Ci"cuH opinion i.n the SOlleca
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ONONDAGA NATION,

Plaintiffs,

v.

STATE OF NEW YORK, GEORGE PATAKI,
In His Individual Capacity, DAVID PATTERSON,
ONONDAGA COUNTY, CITY OF SYRACUSE,
HONEYWELL INTERNATIONAL, INC., TRIGEN
SYRACUSE ENERGY CORPORATION, CLARK
CONCRETE COMPANY, INC., VALLEY REALTY
DEVELOPMENT COMPANY, INC., and HANSON
AGGREGATES NORTH AMERICA,

Defendants.

5:05-cv-0314 (LEKJRFT)

MEMORANDUM-DECISION AND ORDER

I. INTRODUCTION

On March I 1,2005, the Onondaga Nation filed suit in the Northern District ofNew York,

seeking a declaratory judgment (i) that certain treaties dating from the late 18th and early 19th

centuries are null and void, and (ii) that the land conveyed by those agreements remains the property

of, and title thereto is held by, the Onondaga Nation and Haudenosaunee, a confederacy ofNations

which includes the Onondaga. See Compl. 6, 44. An Amended Complaint followed on August

1,2005, which is the subject of the Motions to dismiss presently before the Court. Dkt. Nos. 29,43,

I
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45. The Onondaga Nation ("Nation" or "Onondaga") names as Defendants the State ofNew York

and George Pataki, I in his individual and official capacity as Governor ofNew York at the time of

filing ("State Defendants"), and the City of Syracuse, Honeywell International, Inc., Onondaga

County, Trigen Syracuse Energy Corporation, Clark Concrete Company, Inc., Valley Realty

Development Company, Inc., and Hanson Aggregates North America ("Non-state Defendants"). In

these grouping, the State Defendants and Non-state Defendants each moved to dismiss the action in

its entirety on August 15,2006. For the reasons that follow, their Motions are granted; and the

Onondaga's suit is dismissed with prejudice.

II. BACKGROUND

Plaintiff, the Onondaga Nation, is recognized by the United States as an "Indian nation,"

with a population primarily located on its reservation south ofNedrow, New York. Compl. '16.

The government of the Onondaga Nation, the Onondaga Council ofChiefs, is recognized by the

United States through the Secretary of the Interior, and the relationship ofthe Nation with the

United States has never been tenninated. rd. The instant action is brought by the Nation both on its

own behalf and on the behalf of the Haudenosaunee. According to Plaintiff, the Haudenosaunee is

known in English as the "Six Nations Iroquois Confederacy," and it entered into the Treaty of Fort

Stanwix of 1784 and the Treaty of Canandaigua of 1794. rd. The Onondagas are the "firekeepers"

of the Haudenosaunee, and Plaintiff brings this suit by authority of the Council of Chiefs of the

I David Patterson serves as the current Governor ofNew York. Pursuant to Federal Rule of
Civil Procedure 25(d), David Patterson is substituted in place offormer-Governor George Pataki to
the extent that the latter is sued in his official capacity; as Plaintiffs names Pataki as a Defendant in
his individual capacity, as well, Pataki remains a party to this action.

2
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Haudenosaunee in addition to that of its own Council of Chiefs. Id.

The Nation alleges that various lands situated in present-day central New York were

unlawfully acquired by the State ofNew York in violation of the federal Indian Trade and

Intercourse Acts, the United States Constitution, the Treaty ofFort Stanwix of 1784, and

the Treaty of Canandaigua of 1794. Am. Compl. 2. This action seeks, inter alia, an express

declaration that such was the case. The Nation cites as the basis for it claims federal common law;

the United States Constitution; the Indian Trade and Intercourse Acts of 1790, 1793, 1796, 1799,

1802, and 1834, codified at 25 U.S.C. §177; the Treaty ofFort Stanwix of 1784, 7 Stat. 15; and the

Treaty of Canandaigua of 1794, 7 Stat. 44. Id.

Given the nature ofPlaintiffs claim, the State ofNew York is sued as the original purchaser

of the land in question, which the State continues to partially occupy or claim an interest therein. Id.

'17. The Governor is sued in his individual and official capacity, as Plaintiffalleges "he is acting

beyond the scope of his constitutional and other authority in unlawfully claiming an interest in the

plaintiffs lands." Id. 10. Similarly, Onondaga County, New York and the City of Syracuse are

named for occupying or maintaining an interest in some portion of the land. Id. 11-12.

Honeywell International, Inc. is sued on the same basis; the Nation alleges, in particular, that the

corporation has "industrial properties along the southwest shore of Onondaga Lake" which "have

degraded the land to which the Onondaga Nation holds title under federal law." Id. 13. The

Nation also alleges that Clark Concrete Company, Inc. and Valley Realty Development Company,

Inc., the former's subsidiary, occupy or claim an interest in the land and have operated a gravel mine

that has impaired and displaced the "head waters ofOnondaga Creek" and "areas of extreme

archeological and cultural sensitivity for the Onondaga Nation." Id. 14. Hansen Aggregates North

3
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America is sued for occupying or claiming part of the subj ect land, including property known as

"Jamesville quarry," a large open pit mine that has "devastated" the area and "degraded the land to

which the Onondaga Nation holds title under federallaw." rd. 15. Finally, the Nation alleges that

Trigen Syracuse Energy Corporation occupies or claims some of the land, a portion ofwhich

contains an energy "cogeneration" plant that emits hydrochloric acid and dioxins which have

"polluted the air and degraded the land to which the Onondaga Nation holds title." rd. 16. In

broad terms, Plaintiff describes the aboriginal Onondaga Nation within New York State as being

located between the aboriginal land of the Oneida Nation on the east and the Cayuga Nation on the

west; it was situated between the St. Lawrence River, along the east side ofLake Ontario and south

to the border with Pennsylvania, varying in width from about 10 to 40 miles. rd. 16. According to

the Nation, this aboriginal zone "has never been sold, ceded, or given up by any Indian nation or

entity." Id. 22.

The Nation reconnts that in September of 1788, individuals claiming to represent the

Onondaga Nation negotiated a treaty with the State ofNew York, resulting in a document

purporting to cede and grant to the State ofNew York all of the Nation's land except for a limited

tract which the Nation would retain. Id. 26. Plaintiff asserts that neither the Onondaga Nation nor

the Haudenosaunee authorized or consented to such a treaty. Id. 25. Later, on June 16, 1790, the

State ofNew York entered a treaty with persons claiming to represent the Nation '''ratify[ing] and

confirm[ing]' the 1788 'treaty. '" Id. 29. Also in 1790, the United States Congress passed the

Indian Trade and Intercourse Act governing the purchase of Indian land, which, as re-enacted and

codified, has remained in continuous force. Id. '130. Plaintiff cites the provision that: "No

purchase, grant, lease or other conveyance of land, or of any title or claim thereto, from any Indian

4
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nation or tribe of Indians, shall be of aoy validity in law or equity, unless the same be made by treaty

or conveyaoce entered into pursuant to the Constitution." rd.; 25 U.S.c. §177. The Nation contends

that the June 16 treaty was ineffective to convey title to any lands, because it could have no legal

effect until it was recorded as required by state law, and at the time it was recorded, on November

25,1791, it was in contravention of the United States Constitution, the Indiao Trade and Intercourse

Act of 1790, aod the Treaty of Fort Staowix of 1784." rd. '\131. The treaty concerning the

Onondaga territory, according to Plaintiff, was only properly approved by the New York State Act

ofApril 10, 1813, thus rendering the 1788 aod 1790 treaties a "nullity" in view of its conflict with

the Constitution and the first Indian Trade and Intercourse Act. rd. '\1'\132-34.

In 1793, New York entered into another treaty with persons claiming to represent the Nation,

whereby two tracts set aside for the Onondaga by the 1790 treaty were released to New York. rd. '\I

35. Plaintiff alleges that a third treaty conveying further Onondaga lands "in defiance of Congress's

express prohibition set forth in the Indian Trade and Intercourse Act of 1793" followed in 1795

between New York and persons claiming to represent the Nation. rd. '\136. Later, in 1817, another

such treaty was entered into by New York and persons claiming to represent the Nation, conveying

away two additional tracts of land set aside by the 1790 treaty. rd. '\I 37. In 1822, a fifth treaty was

made between the State aod persons claiming to represent the Nation, which conveyed another

portion ofland.

The Nation alleges that the each of the aforementioned treaties "were never approved or

ratified by the Onondaga Nation or the Haudenosaunee" and none "were made by persons having

authority or legal capacity to convey the land." Further, the Nation states that the treaties were at no

point ratified or approved by the United States, such that "[n]o part of the subject land has ever been

5
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ceded or given up pursuant to a treaty or conveyance entered into under the Constitution nor

pursuant to any act of Congress." Id. 39-40. From this premise, Plaintiff contends that "because

of the failure of the New York legislature to approve the 'treaties' as required by New York's

Constitution and the Act of 1788, and also independently because of the failure to record the 1790

treaty until after the effective date of the United States Constitution and the first Indian Trade and

Intercourse Act," the land purported to have been conveyed "remains the property of the Onondaga

Nation and the Haudenosaunee." Id. 41.

Predicated on the alleged defectiveness of these treaties, this action asserts that "[b]ecause

the defendants base their claimed interests in the subject lands on the void 'treaties,' the defendants

have no lawful interest in the subject land." Id. 44. The Nation maintains that it has consistently

protested New York State's exercise of jurisdiction over the land in question; however, the Nation

emphasizes that "federal courts were not open to hear these cases until 1974 at the earliest, and that

the prima facie elements of the claims were not upheld until 1985." Id. 46. Plaintiff also makes

reference to practical difficulties in pressing its claims, including "lack of financial resources, lack

of access to attorneys, lack of federal court jurisdiction, and an inability to communicate with and

understand the English language adequately." Id. 47. The Nation states that it has nonetheless

retained "cultural, spiritual, legal, and political ties to the subject land" and attempted to protect

sites of importance from external harms. Id. 49.

Non-Indians have extensively populated and developed the aboriginal lands subject to the

treaties during the many years subsequent to the allegedly illegitimate conveyances. Id. 50.

Plaintiff, however, alleges that New York and the other defendants have known or had reason to

know of the Nation's continual claim to ownership. rd. 52. Indeed, Plaintiff asserts that the State

6
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conducted itself in "bad faith by, among other things, deliberately dealing with individuals who

lacked authority to act for the Nation, by deceiving these persons and the Nation about the nature of

the transactions, and by ignoring the federal government's explicit warnings not to violate the Trade

and Intercourse Act ...." Id. 53. On the basis of this history, the Nation now seeks a declaratory

judgment ruling that "the purported conveyances of the 'treaties' of 1788, 1790, 1793, 1795, 1817,

and 1822 were and are null and void" and "the subject land remains the property of the Onondaga

Nation and the Haudenosaunee, and that the Onondaga Nation and Haudenosaunee continue to hold

title to the subject land." Id.

III. DISCUSSION

a. Standard ofReview

A complaint is subject to dismissal for failure "to state a claim upon which relief can be

granted." Fed. R. Civ. P. 12(b)(6). When considering a motion to dismiss pursuant to Rule

12(b)(6), a district court must accept the allegations made by the non-moving party as true and

"draw all inferences in the light most favorable" to the non-moving party. In re NYSE Specialists

Sec, Litig" 503 FJd 89, 95 (2d Cir. 2007). To survive a motion to dismiss pursuant to Federal Rule

of Civil Procedure 12(b)(6), "a complaint must contain sufficient factual matter, accepted as true, to

'state a claim to relief that is plausible on its face.'" Ashcroft v. Iqbal, _ U.S. _, 129 S. Ct.

1937, 1949 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544,570 (2007)).

b. Sherrill, Cayuga. and Oneida

The legal ground on which Plaintiffs claims rest has undergone profound change since the

Nation initiated its action on March 11,2005. Whatever the viability of the Nation's claims to the

7
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subject lands at the time of filing, the law today forecloses this Court from permitting those claims

to proceed. See County of Oneida v. Oneida Indian Nation, 470 U.S. 226 (1985) (reserving "the

question whether equitable considerations should limit the relief available"); Cayuga Indian Nation

v. Pataki, 413 F.3d 266, 273 ("The Supreme Court's recent ... has dramatically altered the legal

landscape against which we consider plaintiffs' claims.").

Within weeks of the filing of the instant suit, on March 29, 2005, the Supreme Court issued

a decision in the case of City of Sherrill v. Oneida Indian Nation, 544 U.S. 197 (2005), which

addressed the Oneida Nation's claim that it need not pay taxes on historic reservation land, pursuant

to the 1794 Treaty of Canandaigua, which had been re-acquired in fee. The Oneidas, like the

Onondaga Nation, are direct descendants of one of the nations comprising the Haudenosaunee, and

they maintained claims relating to land conveyed by 18th and early 19th century treaties with New

York State. The Oneidas sought "declaratory and injunctive relief recognizing ... present and

future sovereign immunity from local taxation on parcels of land the Tribe purchased in the open

market, properties that had been subject to state and local taxation for generations." Id. at 214. The

Court determined that such a "disruptive remedy" was precluded by the "long lapse of time, during

which the Oneidas did not seek to revive their sovereign control through equitable relief in court,

and the attendant dramatic changes in the character of the properties." Id. at 216-217. Sherrill

considered the practical implications of the Oneidas' claims in light of "standards of federal Indian

law and federal equity practice." Id. at 214. Without identifying precise pre-conditions for an

equitable bar to historical land claims, the Court concluded that "the distance from 1805 to the

present day, the Oneidas' long delay in seeking equitable relief against New York or its local units,

and developments in the city of Sherrill spanning several generations, evoke the doctrines of laches,

8
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acquiescence, and impossibility." Id. at 221. As such, the sought relief was deemed "inequitable."

Id.

On June 28, 2005, the Second Circuit decided Cayuga Indian Nation v. Pataki, 413 F.3d 266

(2d Cir. 2005), based on the principles ofSherrill. It ruled that land claims brought by the Cayuga

Nation, which derived from late-eighteenth-century treaties with New York State, were equitably

barred by the doctrine oflaches, as articulated in Sherrill. 413 F.3d at 268. The district court had

found that certain treaties between the Cayuga Nation and the New York were not properly ratified

by the federal government, rendering them invalid under the Nonintercourse Act, and that the

Plaintiffs suit was not otherwise barred; a verdict for Plaintiffwas ultimately returned in the

amount of$247,911,999.42, reflecting the fair market value of the subject land as well as fair rental

value damages for 204 years, plus prejudgment interest. Id. Cayuga overturned this verdict and

entered judgment for the defendants, declaring that "if the Cayugas filed this complaint today,

exactly as worded, a District Court would be required to find the claim subject to the defense of

laches under Sherrill and could dismiss on that basis." Id. at 278.

Broadly, Sherrill was understood to mean that equitable doctrines may appropriately be

applied to Indian land claims, "even when such a claim is legally viable and within the statute of

limitations." Id. at 273. The Cayuga court determined that "Sherrill's holding is not narrowly

limited to claims identical to that brought by the Oneidas, seeking a revival of sovereignty, but

rather, that these equitable defenses apply to 'disruptive' Indian land claims more generally." Id.

The court concluded that the monetary damages immediately at issue in Cayuga, in part a

monetazation of an ejectment claim, did not alter the fact that "plaintiffs' claim is and has always

been one sounding in ejectment; plaintiffs have asserted a continuing right to immediate possession

9
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as the basis of all of their claims ...." Id. at 274. This underlying "possessory land claim,"

regardless of the remedy, was found to be plainly disruptive under the principles of Sherrill.

"[D]isruptiveness is inherent in the claim itself -- which asks this Court to overturn years of settled

land ownership -- rather than an element of any particular remedy which would flow from the

possessory land claim." Id. at 275.

The Caygua court made clear that a traditional delineation between actions at law and equity

does not stand in the way of Sherrill's concern with, and potential bar to historic, forward-looking

claims which disturb existing governance and rights. Id. ("Whether characterized as an action at

law or in equity, any remedy flowing from this possessory land claim, which would call into

question title to over 60,000 acres of land in upstate New York, can only be understood as a remedy

that would similarly "'project redress into the present and future. ", (quoting Sherrill, 544 U.S. at

202». After determining that the Cayuga's claim was a possessory land claim and that such a claim

is subject to the Sherrill formulation of the laches doctrine, the court found that the equitable

considerations which had barred the Oneidas' sovereignty and tax claims operated to defeat the

Cayugas' action; indeed, these considerations were taken directly from the Sherrill opinion. See id.

at 277. No claims by the Cayuga survived this ruling, including their trespass action because "there

can be no trespass unless the Cayugas possessed the land in question." Id. at 278.

Recently, on August 9, 2010, the Second Circuit decided Oneida Indian Nation v. County of

Oneida, 2010 U.S. App. LEXIS 16426 (2d Cir. Aug 9, 2010) ("Oneida"), a land-claims case

wherein the court further articulated the scope and application of its earlier Cayuga decision. The

Oneidas asserted a possessory claim to significant acreage in New York State on the basis of invalid

treaties and the Nonintercourse Act, and they sought damages for trespass as well as actual

10
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restoration of possession of the subject land, This Court, considering a motion for summary

judgment by New York State and named defendant counties, held that the Oneidas' claims

predicated on a continuing right to possess the land were equitably barred by laches under Sherrill

and Cayuga. See Oneida Indian Nation v. New York, 500 F. Supp, 2d 128 (N.D,N.Y, 2007). Apart

from what the Court understood as the plaintiffs' "possessory claims," this Court also ruled that the

Oneidas asserted a claim against New York State to reform land sale contracts that were void for

unconscionability -- a claim which the Court viewed as non-possessory. Id. On appeal, the Second

Circuit affirmed the dismissal of the possessory claims; however, it reversed the Court's ruling on

the contract reformation claim, finding that it was barred both by New York's sovereign immunity

and by the same equitable defenses articulated in Sherrill and Cayuga because the claim would

similarly undermine and disrupt settled land ownership and expectations. Oneida Indian

Nation, 2010 U.S. App. LEXIS 16426 at *10,

The Oneida court's analysis began with a restatement of Cayuga's holding on possessory

land claims: "[A]ny claims premised on the assertion of a current, continuing right to possession as

a result of a flaw in the original termination of Indian title -- are by their nature disruptive and that,

accordingly, the equitable defenses recognized in Sherrill apply to such claims," Oneida Indian

Nation, 2010 U.S. App, LEXIS 16426 at *34. Turning to Oneidas' possessory claims, regardless of

whether the relief sought was ejectment or damages, the court found the case indistinguishable from

Cayuga for purposes of a laches defense. Id. at *36.

Here, as in Cayuga, a tremendous expanse of time separates the events forming the
predicate of the ejectment and trespass-based claims and their eventual assertion. In
that time, most of the Oneidas have moved elsewhere, the subject lands have passed
into the hands of a multitude of entities and individuals, most of whom have no
counection to the historical injustice the Oneidas assert, and these parties have

11
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themselves both bought and sold the lands, and also developed them to an enormous
extent. These developments have given rise to justified societal expectations
(expectations held and acted upon not only by the Counties and the State of New
York, but also by private landowners and a plethora of associated parties) under a
scheme of"settled land ownership" that would be disrupted by an award pursuant to
the Oneidas' possessory claims.

Id. at *37 (citing Cayuga, 413 F.3d at 275).

As Sherrill and Cayuga signaled, the term "laches" serves as "convenient shorthand" for

equitable principles which bar possessory claims in such circumstances. Id. at *38, 42 (rather than a

true laches defense, Cayuga invoked "distinct, albeit related, equitable considerations"). It "does

not focus on the elements of traditional laches but rather more generally on the length of time at

issue between an historical injustice and the present day, on the disruptive nature of claims long

delayed, and on the degree to which these claims upset the justifiable expectations of individuals

and entities far removed from the events giving rise to the plaintiffs' injury." Id. at *39. Thus, in

determining whether Sherrill's formulation of "laches" may bar a plaintiffs claims, courts do not

need to find an unreasonable lack ofdiligence by that plaintiff under the circumstances in initiating

an action. Id. at *39-42. Nor is this equitable defense limited to "possessory" claims; Oneida states

that the "defense is properly applied to bar any ancient land claims that are disruptive of significant

and justified societal expectations that have arisen as a result of a lapse of time during which the

plaintiffs did not seek relief." Id. at *63-64. Sherrill demonstrates as much in barring the Oneida's

action for equitable and declaratory relief as to taxes on land already owned by the Oneidas.

Given the centrality of "disruptiveness" in Sherrill and its express, dispositive role in the

Cayuga analysis, the court in Oneida declared that the laches-related defense is "potentially

applicable to all ancient land claims that are disruptive ofjustified societal interests that have

12
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developed over a long period of time, ofwhich possessory claims are merely one type, and

regardless of the particular remedy sought." Id. at *67. The court then found that the contract-based

claim, which this Court had permitted to proceed, falls within this large category by "call[ing] into

question the validity of the original transfer of the subject lands and at least potentially, by

extension, subsequent ownership of those lands by non-Indian parties ...." Id. at *68. Such

disruption would necessarily be occasioned by the contract claim because it "amounts to the

assertion that the agreement by which the State ofNew York purported to acquire title was

unconscionable," which would render that contract invalid and unenforceable. Id. at *70-71. The

claim itself, and the question ofwhat remedy might be fashioned, would thus pose have serious

implications for the settled expectations of private land owners, municipalities and New York State.

c. The Onondaga Claims

Sherrill, Cayuga and Oneida foreclose any possibility that the Onondaga Nation's action may

prevail; the Court is bound by these precedents to tind the Nation's claims equitably barred and

subject to dismissal. As detailed above, the Onondaga seek declaratory judgment (i) that certain

treaties dating from the late 18th and early 19th centuries are null and void, and (ii) that the land

conveyed by those agreements remains the property of the Nation. These claims are predicated on

assertions that the land in question "has never been sold, ceded, or given up by any Indian," that

New York State knew or should have Imown that its purchases of the land violated the U.S.

Constitution, Nonintercourse Act, and federal and pre-constitutional treaties, and that the private

named defendants have no lawful interest in the subject land because the their possession rests on

such allegedly void treaties. Plainly, the Nation's claims represent the type of inherently disruptive

action which Cayuga instructs is barred under Sherrill's formulation of a laches defense. Cayuga,

13
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413 F.3d at 275. That the Onondaga are pursuing only a declaratory judgment at this juncture is of

no matter; the claims themselves expressly seek to undermine the validity of the original transfer of

the subject lands and dramatically upset the settled expectations of current land-owners. While

Plaintiff does not request possession or damages in the instant action, the Nation seeks an order by

this Court that title to various parcels of land in New Yark State under public and private ownership

belongs to the Onondaga. Indeed, the declaratory relief sought would apply to all land conveyed by

the challenged treaties, despite the Onondaga naming a limited set of Defendants. It is indisputable

that these claims, possessory in nature and sounding in the ejectment of the present owners, are

located at the center of the range of claims barred under Cayuga. Moreover, as Oneida holds, the

equitable bar is properly applied to "any ancient land claims that are disruptive of significant and

justified societal expectations that have arisen as a result of a lapse of time during which the

plaintiffs did not seek relief." Oneida, 2010 U.S. App. LEXIS 16426, at *63-64.

The Nation's Complaint asserts claims which are equitably barred on their face. Cayuga

states that, were the Tribe in that case to file "its complaint today, exactly as worded," it would be

subject to dismissal "ab initio," on the basis oflaches. Cayuga, 413 F.3d at 278. The Onondagas'

action cannot be different, as it evidences the same essential qualities which the Second Circuit

found barred the claims in Cayuga and Oneida. According to Plaintiff's Amended Complaint, the

last allegedly invalid treaty conveying a portion of the subject land was effected in 1822. Thus,

approximately 183 years separate the Onondagas' filing of this action from the most recent

occurrence giving rise to their claims. In other words "a tremendous expanse of time separates the

events forming the predicate of the ... claims and their eventual assertion." Oneida, 2010 U.S.

App. LEXIS 16426, at *37. It follows that throughout the subject land in central New York,
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"'generations have passed during which non-Indians have owned and developed the area.'" Cayuga,

413 F.3d at 277 (quoting Sherrill, 544 U.S. at 202). The Court takes judicial notice that the

contested land has been extensively populated by non-Indians, such that the land is predominantly

non-Indian today, and has experienced significant material development by private persons and

enterprises as well as by public entities. Cayuga, 413 F.3d at 277; see FED. R. EVID. 201.

During the long period between the signing of the challenged treaties and the filing of the

instant suit, New York State has exercised sovereign control over the subject land, allowing the

creation and maintenance oflong-settled expectations concerning land ownership in countless

iunocent purchasers and others. Cayuga, 413 F.3d at 277. That the delay between the Onondagas'

action and the allegedly defective conveyances may not be attributed to the Nation but to outside

forces, including the actions of federal and state authorities, does not deter the Sherrill laches

defense from application in the circumstances of this case. Id. at 279. Oneida explained the

equitable bar as focusing "on the length of time at issue between an historical injustice and the

present day, on the disruptive nature of claims long delayed, and on the degree to which these

claims upset the justifiable expectations of individuals and entities far removed from the events

giving rise to the plaintiffs' injury." Oneida, 2010 U.S. App. LEXIS 16426, at *39. These

considerations are manifestly present here. As such, the Onondagas' claims are equitably barred

under Sherrill and Cayuga.

Given this mandatory basis for dismissing Plaintiff s claims, discovery and further

development of the record would be inappropriate and superfluous. The dispositive considerations

which compel this Court to dismiss the claims are "self-evident," Oneida Indian Nation, 500 F.

Supp. 2d at 136 n.2 (N.D.N.Y. 2007); and the Cayuga court expressly instructs a district court to
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dismiss a complaint when confronted with one such as the plaintiff Tribe filed in that case. Cayuga,

413 F.3d at 278. The profoundly disruptive nature of the Onondaga Nation's claims is readily

identifiable throughout its Amended Complaint, situating those claims well within the scope of the

equitable bar outlined by controlling precedent. Therefore, as a matter oflaw, the Nation's action

fails to state a claim for which reliefmay be granted. In light of the foregoing analysis, the action is

dismissed with prejudice.

IV. CONCLUSION

Accordingly, it is hereby:

ORDERED, that the State Defendants' Motion to dismiss (Dkt. No. 43) is GRANTED, and

it is further

ORDERED, that the Non-state Defendants' Motion to dismiss (Dkt. No. 45) is GRANTED,

and it is further

ORDERED, that Plaintiff Onondaga Nation's Amended Complaint (Dkt. No. 29) is

DISMISSED with prejudice, and it is further

ORDERED, that the Clerk serve a copy of this Order on the parties.

IT IS SO ORDERED.

DATED: September 22, 2010
Albany, New York
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ONONDAGA NATION,
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v.

THE STATE OF NEW YORK, GEORGE PATAKI,
In His Individual Capacity, DAVID PATTERSON,
ONONDAGA COUNTY, CITY OF SYRACUSE,
HONEYWELL INTERNATIONAL, INC., TRIGEN
SYRACUSE ENERGY CORPORATION, CLARK
CONCRETE COMPANY, INC., VALLEY REALTY
DEVELOPMENT COMPANY, INC., and HANSON
AGGREGATES NORTH AMERICA,

Defendants.

Civil Action No. 05-CV-314
(LEK/RFT)

NOTICE OF APPEAL

Notice is hereby given that the Onondaga Nation, Plaintiff in the above-captioned

case, hereby appeals to the United States Court ofAppeals for the Second Circuit from

the final judgment of the district court dismissing this action, entered on September 22,

2010.

Dated: October 20,2010

s/Curtis G. Berkey
Curtis G. Berkey, Bar Roll No. 101147
Attorneyfor PlaintiffOnondaga Nation
ALEXANDER, BERI<.EY, WILLIAMS

& WEATHERS LLP
2030 Addison Street, Suite 410
Tel: 510-548-7070
Fax: 510-548-7080
E-mail: cberkey@abwwlaw.com

s/Joseph Heath
Joseph Heath, Bar Roll No. 505660
Attorney for PlaintiffOnondaga Nation
Law Office of Joseph Heath
716 E. Washington Street
Syracuse, New York 13210
Tel: 315-475-2559
E-mail: jheath@atsny.com
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