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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DANIEL T. WARREN
Plaintift,

Vs.

UNITED STATES OF AMERICA, individually, and
as trustee of the goods, credits and chattels of the
federally recognized Indian nations and tribes
situated in the State of New York;

KENNETH J. SALAZAR in his official capacity as
Secretary of the U.S. Department of the Interior;

GEORGE SKIBINE, in his official capacity as the
Assistant Secretary of the Interior for Indian
Affairs;

UNITED STATES DEPARTMENT OF THE
INTERIOR;

PuiLIP N. HOGEN, in his capacity as Chairman of
the National Indian Gaming Commission;

NATIONAL INDIAN GAMING COMMISSION;

DAVID A. PATERSON, as Governor of the State of
New York;

JOHN D. SABINI, as Chairman, of the New York
State Racing and Wagering Board,

BARRY E. SNYDER, SR., as President of the
Seneca Nation of Indians,

E. BRIAN HANSBERRY, as President and Chief
Executive Officer of Seneca Gaming Corp.,

SENECA GAMING CORPORATION

CiviL COMPLAINT

Case # 06-CV-00226-WMS

\../\./\./\_/\._/v\../\_/-../\../\_/\_/\_/\./\._.a\_/\_/\_/\_/vvvuvvvvvvuvvvvvvvvvvvvv

Defendants
)
JURISDICTION AND VENUE
1. That this court has subject matter jurisdiction of this action which is founded on the

existence of a Federal question pursuant to 28 U.S.C. §§ 1331, 1361,

SUPPLEMENTAL AND AMENDED VERIFIED




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:06-cv-00226-WMS Document 72-2 Filed 03/16/09 Page 2 of 147

Venue is vested in the United States District Court for the Western Distfict of New York
pursuant to 28 U.S.C. § l39_1(e) and 5 U.S.C. § 703.

This action arises under the Constitution and the laws of the United States;
Administrative Procedure Act (APA), 5 U. S. C. § 551 et. seq.; 10™ Amendment to the -
United States Constitution; Article 1, § 8, Clause 3 of the United State.s Constitution
(Indian Commerc.e Clause); 5" Amendment to the United Statés Constitution; Indian

Gaming Regulatory Act (IGRA), 25 U.S.C. .§§ 2701 et seq., and seeks injunctive and

declaratory relief pursuant to 28 U.S.C. §§ 2201, 2202; as hereinafter more fully appears.

-~

The November 12, 2002, determination of the Defehdants that the tribal-state compact
between the State of New York and the Seneca Nation of Indians is in effect under the
Indian Gaming Regulatory Act and the NIGC’s approvals of the Seneca Nation of

Indians’ Gaming Ordinance dated January 3, 1994 are final agency actions (25 CFR §

2.6, 5U.S.C. § 704; 25 U.S.C. § 2714).

PARTIES
Plaintiff, Daniel T. Warren is a resident of the Town of West Seneca,’ County of Erie and
State of New York and fesidés within 6 miles of the site of the proposed Seneca Buffalo
Creek Casino.
Plaintiff is a duly registered voter with the Erie County Board of Elections in Erie
County, New York.
Currently there is a small temporary césiﬁo operating on the site of the proposed Senéca
Buffalo Creek Casino (hereinafter “Buffalo Site”).
The Buffalo Site is iocated within the historical Cobblestone District of the City_of

Buffalo.
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Plaintiff works full time in the City of Buffalo, County of Erie and State of New York
within 1.5 miles of the proﬁosed Seneca Buffalo Creek Casino and travels at least 5 times
per week within 1,000 feet of the Buffalo Site.

Plaintiff will be travelling within 1,000 feet of the Buffalo Site on a regular and
continuous basis.

Plamtiff is not a member of the Seneca Nation of Indian or any other Indian nation or
tribe..

Plaintiff owns property in the Town of West Seneca, County of Erie, State of New York

and pays New York State Income Taxes, Town and County property taxes on property

within the Sfate of New York. - -

Plaintiff is concgrned about the increased risks and effects a gambling casino will have on|
him and his ehvironment which includes, but is not limited to: the blight that such a
facility may cause him to be exiaosed to, exposure to, and the increased risk of being a
victim of, crime that will emanate from such a facility, the lack of parking and the
increase in traffic and its attendant risks, air pollution and noise as well as other negative
environmental, esthetic, health and social consequences that are attendant by the
proposed development and use of the Buffalo Site. |

Plaintiff is also co.ncerned about the preservation of his right to vote and preserving its
power to hold his elected officials, state and fed‘eral, accountable by his vote.

Attached hereto and incorporated by reference marked as Exhibit “A”is a copy of
“Measuring Industry Externalities: The Curious Case of Casinos and Crime” by Earl L.
Grinols and David B. Mustard. This Study concludes that 8% of crime in counties with a

casino is attributable to casinos and that this increased crime results in an annual cost of
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$65 per adult. The data also indicates that casinos create crime and not mer_ely move it
from one area to another.
Attached hereto and incorporated by reference marked as Exhibit “B” is a copy of a July
2004 report fr_om the United States Department of Justice, Office of Justice Programs,
| National Institute of Justice entitled “Gambling and Crime Among Arrestees: Exploring
the Link.” This report concludes thét compulsive or pathological gamblers represent only,
a small percentage of the general population. Yet those who meet APA’s definition for
-pathological gambling accounted for slightly more than 1 in 10 arrestees surveyed in Las
Vegas and about 1 in 25 in Des Moines. Together, 14.5 percent of arrestees in Las Vegas
and 9.2 percent of those in DesMoines were either problem or pathological gamblers --
thrée to five times the percentage in the general population. Also more than 30 percent off
pathological gamblers who had been arrested in Las Vegas and Des Moines reported
having committed a robbery within the past year, nearly double the percentage for low- |
risk gamblers. Near.ly one-third admitted that they had committed the roﬁbery to pay for
gambling or to pay gambling debts. In addition, about 13 percent said they had assaulted
someone to get money. Nearly 40 percent had committed more than one theft in the past
year, four times the number of arrestees without either a gambling ora substance use
problem. Approximately 38 percent of arrestees with both gambling and substance use
problems reported having sold drugs, nearly eight times the nuﬁber of those with no
gambling or substance use problem. One of the key conclusions of this report is that
arrestees who report that they are or can be defined by their responses to interviews or
questionnaires as compulsive or pathological gamblers are drawn disproportionately from
the social and economic fringes of society. As legalized gambling spreads to States and
localities that do not now permit gambling or have it only on a small scale, these

jurisdictions must prepare to deal with the social ills engendered by problem gambling.

-4 -
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Defendant United States of America has waived sovereign immunity to actions, such as
the instanf action, seeking declaratory and injuﬁctive relief pursuant to 5 U.S.C. § 702.
Defendant Kenneth J. Salazar in his official capacity as Secretary of the U.S. Department
of the Interior is charged with the duty of carrying out the declared trust responsibility of

the United States towards Indian nations and tribes. Under the Indian Gaming Regulatory

“Act (IGRA), 25 U.S.C. § 2701, et seq., the Secretary has the authority to approve or

disapprove Indian gaming compacts that are governed by the Act, or to allow such
compacts to be considered 1o have been approved.

Defendant George Skibine is the Acting Assistant Secretary of the Interior for Tndian
Affairs. In that capacity he oversees the Bureau of Indian Affairs within the U.S.
Department of the Interior, and he méy exercise the Secretary of the Interior’s delegated

authority for decisions affecting Indian Affairs.

- Defendant United Statés Department of the Interior is a Cabinet-level agency of the

United States government.

Defendant Philip N. Hogen is the Chairman of the National Indian Gaming Commission.
The Chairman has the authority to approve tribal ordinances autflorizing Class IIT gaming
on “Indian lands” under Section 11 of the IGRA, 25 U.S.C. § 2710.

Defendant National Indién Gaming Commission is a federal agency established within

the U.S. Department of the Interior by Section 5 of the IGRA, 25 U.S.C. § 2704.

" Defendant David A. Paterson is currently the Governor of the State of New York.

John D. Sabini is the duly appointed Chairman of the New York State Racing and
Wagering Board.

The Seneca Nation of Indians would be a proper party to this action but is not joined due
to its contemplated assertion of tribal sovereign immunity. Although Plaintiff does not

concede that the Seneca Nation of Indians (hereinafter “SNI”) possesses the requisite
-5-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26.

27,

28.
29.

30.

Case 1:06-cv-00226-WMS Document 72-2  Filed 03/16/09 Page 6 of 147

sovereign immunity to act as a bar to this action their joinder is not necessary and they
are not indispensible parties because to the extent that their interests are adverse to
Plaintiffs those interests would be adequately protected by the Defendants United States
of America, Salazar, Skibine, Department of the Interior, Hogen and NIGC (hereinafter
“Fedéral Defendants”. Also since the United States is a party to this action it may
implead any Indian nation or tribé. The Seneca Nation of Indians would not be subject to
conflicting judgments due to their absence from this action. |

The Bureau of Indian Affairs currently recognizes over 550 Indian tribes in the
contiguous 48 states and Alaska. See Notice of Indian Entities Recognized and Eligible to
Réceive Services, 72 Fed. Reg. 13647-13652 (Mar. 22, 2007). .

With the newfound wealth resulting from high stakes gaming activities and other
commercial ventures conducted on many of the resewatioﬁs, the number of tribal
businesses venturing into commercial activities with non-Indians outside Indian lands haé
increased dramatically. These tribal businesses not only operate as restaurants, hotels, and
casinos on tribal lands--as a business person dealing with a tribe might expect--but also
run construction companies, manufacturing plants, power plants, mining operations,
banks, gas stations, pharmacies, and retail and convenience stores, employing thousands
of non-Indian citizens on non-tribal lands.

Millions of non-Indian citizens patronize tribal businesses both on and off tribal lands
including over 400 Indian casinos.

Tribe-owned businesses increasingly do not perform traditional governmental functions
for which immunity was created.

Tribal businesses frequently compete with private businesses in commercial markets with
no ties to traditional tribal affairs. The only public benefits they provide are employment

for tribe members and commercial profits for the tribe. Any grounds that may justify
G-
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tribal immunity for the performance of governmental functions cannot reasonably be
extended to shield purgly commercial enterprises from regulatory, tort and contract
liability.

Immunity for tribal businesses creates huge economic disparities that unfairly benefit
tribal businesses at the expense of non-Indian customers, suppliers, and competitors. A
customer seriously injured at a tribe-owned restaurant might be surprised to learn that
Congress intended to cut off her right to recover personal injury damages to promote the
tribe's economic development. Likewise, a jobber with an advantageous long-term
contract to deliver gasoline to a tribe-owned station might more easily be persuaded to

modify the contract once informed that it would have no remedy for a breach of the

contract. And a neighboring station with a similar contract might justifiably wonder why

it was unable to rencgotiate the terms of its contract and can no longer compete with the
tribe-owned business. In short, tribal immunity for commercial enterprises serves no
legitimate purpose and is a "trap" fqr an unsuspecting non-Indian 5usiness.

Barry E. Snyder, Sr., is the duly elected President of the Seneca Nation of Indians.

E. Brian Hansberry, is the duly appointed President and Chief Executive Qfﬁcer of
Seneca Gaming Corp., |

Seneca Gaming Corp., is a corporation chartered and existing under the laws of the
Seneca Nation of Indians with its principle place of business located at 310 Fourth St. in
the City of Niagara Falls, County of Niagara and State of New York (hereinafter “SGC™).
The Fifth Amended Restated Charter of the Seneca Gaming Corporaﬁoh (available at:

http://www.senecagamingcorporation.com/pdf/charter-sgnc.pdf ) demonstrates that it

operates solely as a commercial entity and not as a governmental entity and therefore the

SNI’s immunity from suit, to the extent such exists, does not ext_end to it.
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According to the Seneca Gaming Corporations 10-K filing with the SEC and its
agreement with the City of Buffalo, New York it will employ non-Indians and its patrons
will be predominantly non-members of the Seneca Nation of Indians.

It provides that it is “organized. for the purpose of developing, constructing‘, owning,
leasing, operating, managing, maintaining, promoting and financing Nation Gaming
Facil‘ities’; and other lawful activities. It.goes on to provide that “the power of gaming
regulation, gaming licensing and enforcement of applicabie law, which powers are
reserved to the Nation. It also provides that “The Company shall have no power to
exercise any regulatory or legislative power; tﬁe Nation reserves from the Company all

regulatory, legislative and other governmental power, including, but not limited to the

_power to grant, issue, revoke, suspend or deny licenses, conduct background

1nvest1gat10ns and enact legislation regulating Gaming on the territories of the Nation.
The assets of the SNI are shlelded from loss by any action against the Seneca Gamlng
Corporation. Its Charter specifically provides: “No activity of the Company nor any
indebtedness incurred by it shall encumbef, implicate or in any way involve assets of the
Nation or another Nation Entity not assigned or leased in writing to the Company.”

The SGC’s charter contains a “sue and be suéd” clause (Page 5 Item 7 and & Page 11
Ttem 8(d)}(xxiv)). Such “sue and be sued” clauses waives any purported immunity with
respect to its corporate activities. |

According to the Seneca Gaming Corporation’s 10-K filings with the SEC .and its
agreement with the City of Buffalo, New York it will employ non-Indians and its patrons
will be predominantly nbn—members of the Seneca Nation of Indians. |
Defend;mt David A. Paterson, is the current Governor of the State of New York.
Defendant John D. Sabini, is the duly appointed commissioner of the New York Sfate

Racing and Wagering Board. -
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Defendants Paterson and Sabini (hereinafter “State Defendants™) are not protécted by the
sovereign immunity of the State of New York to the extent that they are acting in excess
of their authority and in violation of federal law as alleged herein and to the extent that
this actions seeks prospective and declaratory and injunctive relief.

D_efendants SGC, Snjder'and Hansberry (hereinafter “Seneca Defendants™) are not
protected by the sovereign immunity of the Seneca nation of Indians to the extent that
they are acting in excess of théir authority and in violation of federal law as alleged
herein and to the extent that this actions seeks prospective and declaratory and injunctive
relief. |

FACTUAL ALLEGATIONS

In or about May 1995, Dennis C. Vacco, as Attorney General of the State of New York
and acting on behalf of the State of New York and within his authority and scbpe of
powers, along with a number of other States’ Attorney Generals, submitted to the
United States Supreme Court an amicus brief in the case of Seminole Tribe v. Florida in
which he argued the position of the State of New York that the Indian Gaming
Regulatory Act violated the Tenth. Amendment to the United States Constitution.

On October 24, 2001 the NYS Legislature passed bill $5828 & A9459 which ultimately
became law and recorded in Chapter 383 of the Laws of 2001,

This bill \&as for twenty seven different purposes ranging from providing low cost
electricity to businesses dislocated by the events of 9-11 to establishing tourism

councils,

' The portion of this bill/act which is the subject of this action is Part B. This part added

anew § 12 to the Executive Law, added a New Section 99-h to the State Finance 'Law,

and amended section 225.30 of the Penal Law.
- 9 -
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This act purported to authorize the Governor of the State of New York to negotiate and
enter intq tri.bal-state compacts with Indian nations and tribes for 6 casinos. Three of
these casinos would be operated by the Seneca Nation of Indians consistent with the
“memorandum of understanding between the governor and the president of the Senecé
Nation of Indians executed én June twentieth, two thousand oﬁe and filed with the
‘department of state on June twenty-first, two thousand one.” With up to three other
“Class I1I gaming facilities in the counties of Sullivan and Ulster” |

On or about the 10™ day of September; 2002 a compact was éxecuted by former -
Governor Pataki and the President of the Seneca Nation of Indians (hereinafter SNI)
that purports to be a compact under the Indian Gaming Regulatory Act that will permit
Class III gaming at three locations in the State of New York.

The compact also provides thé.t a Casino will be located within the County of Erie, New
York. |

A place where illegal gambling occurs in the State of New York is a nuisance.

In New York gambling that is not authorized by law is illegal.

Members of the Seneca Nation of Indians that reside in New York are citizens of the
State of New York and the United States of America.

Enrollment/membership in the Seneca Nation of Indians is based on matrilineal descent.
In other words, the mother must be an enrolled member in order for the children to be
enrolled.

On or about May 14, 2002 the members of the Seneca Nation of Indians voted on the
question of whether or not théy should pursue commercialized gambling under the

Indian Gaming Regulatory Act.

-10-~
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Plaintiff and other voters who were not members of the Seneca Nation of Indians did
not have the opportunity to vote on the question of whether the State of New York
should pursue commercialized gambling under the Indian Gaming Regulatory _Act.

On or about October 25, 20.02, the SNI acquired approximately 12.8 acres of land in
downtown Niagara Falls, New York, known as the Niagara Falls Convention and Civic
Center Property, from the New York State Urban Development Corporation for a
ptirchase price of §1.00 (hereinafter “Niagara Site™).

On or about the same day, the SNT leased the Niagara Site to the New York State Urban
Development Corporation n/k/a Empire State Development Corporation. Also on the
same day, the New York State Urban Development Corporation n/k/a Empire State
Development Corporation subleased the Niagara Site to Defendant Seneca Gaming
Corporation.

On October 29, 2002, the SNI requested the Secrefary of the Interior to have the
Niagara Site placed into restricted fee status pursuant to Section 8(c) of the Seneca
Nation Settlement Act of 1990, 25 U.S.C. § 1774f(¢c).

On or about October 24, 2002, Secretary N0r£0n announced that she would, in
accordance with § 11(d)(8)(C) of IGRA, neither approve or disapprove the Class III
gaming compact between the Seneca Nation of Indians and the State of New York and
that the compact is considered to have been approved, but only to the extent that its.
terms comply with the requirements of IGRA.

On November 12, 2002 Secretary Norton declined to approve or disapp'rove of the
Compact between the State of New York and the Senec.a Nation of New York.
Attached hereto and marked as Exhibit “C” is a copy of Secretary Norton’s letter to

Seneca Nation President Schindler.

-11-
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Notice of the approval of the tribal-state compact between the Seneca Nation of Indians
.and the State of New York was published in the Federal Register on or about December
29, 2002 (67 FR 72968).

On or about November 25, 2002, the SNT submitted a Class III Gaming Ordinance to
the National Indian Gaming. Commission for approval. The gaming ordinanbe was
accompanied by a copy of the Compact. By letter of Nofember 26, 2002, to the SNI
President, the Chairman of the National Indian Garning Commission approved the SNI
Class III Gaming Ordinance. |

Attached hereto and marked as Exhibit “D” is the July 9, 2003 testimony of Aurene
Martin, Acting Assistant Secretary — Indian Affairs before the United States Senate
Committee on Indian Affairs. This ddcument was obtained from the Department of

Interior’s website (http://www.doi.gov/ocl/2003/IndianGaming.htm) and this Court is

requested to take judicial notice of it. In this testimony Assistant Secretary Martin
testified that only three section 20(b)(1)(a) approvals have been granted since the
enactment of the IGRA. She further testified that those three approvals were for “the
Forést County Potawatomi gaming establishment in Milwaukee, Wisbénsin; the
Kalispel Tribe gaming establishment in Airway Heights, Washington; and the
Keweenaw Bay Indian Community gaming establishment near Marquette, Michigaﬂ.” |
In May 2004, Plaintiff, commenced an action in the Supreme Court of tﬁe State of New
York, County of Erie under Index # 2004-3270 entitled Daniel T. Warren, Plaintiff v.
George E. Pataki, et al., Defendants.

This action challenged the constitutionality of Part B of Chapter 383 of the Laws of

2001 which among other things enacted New York Executive Law § 12.

-12-
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The State Defendants in that action asserted various defenses including ripeness, that
the state court action wﬁs preempted by IGRA, the absence of necessary and
indispensible parties (namely the Seneca Nation of Indians and other Indian nations).
The Oneida Indian N.ationlof New York appeared specially and moved to dismiss the
action based on the argument that it Was a necessary and indispensible party and since it
enjoyed sovereign immunity from suit which it would not waive the action should be
dismissed. The State Defendants in that action also moved to dismiss the action on
various grounds including the failure to join necessary and indispensible parties.

In November 2004, Justice Tills after hearing oral arguments granted the Oneida Nation
of Indiahs motion to dismiss as wel.l as the motion of the State Defendants from the
bench.

This disrhissal was based on the defensé of Plaintiff failing to join necessary and
indispensible parties who enjoy sovereign immunity and not on the merits.

The Seneca Nation of Indians Court of Appeals issued a decision in the matter of Jones,
et, al v. Brown, et al, TRO#1129-03-1, datéd August 10, 2004, in which it held “that
Tribally Incorporated Entitics should not be viewed as one in the same as the Seneca
Nation for the purpose of ‘sovereign immunity’ as defined in the Seneca Constitution.”
On or about July 27, 2005, Penny Coleman, Acting General Counsel of Defendant
National Indian Gaming Commission testified before the Senate Committee on Indian
Affairs. Attached hereto and marked as Exhibit “E” is a copy of her testimony.

On or about July 27, 2005, George T. Skibine, Acting Deputy Assistant Secretary —
Indian Affairs For Policy And Economic Development of Defendant Department of
Interior, testified before the Senate Committee on Indian Affairs.I Attached h.ereto and

marked as Exhibit “F” is a copy of his testimony.

-13-
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In or about July 2005 the Federal Defendants launched a full-scale review of every
tribal casino to ensure they are operating within the law.

Tﬁat prior to July.2005 the Federal Defendants did not have a system to track the land
status of all 404 tribal casinos and identify new concerns. The goal of this full-scale
review is to deterrﬁine whether the casinos are operating on Indian lands as defined by
the Indian Gaming Regulatory Act of 1988.

Upon information and belief, the comprehensive review comes in response to Federal
Defendants’ internal criticisms. In a report, the Interior Departm:ent's Inspector General
found at least 10 instances of tribes operating casinos on land that was taken into trust
without following the IGRA process.

Plaintiff made numerous complaints and submissions to the Federal Defendants
individually and as a member and officer of a group known as Upstate Citizens for -
Equality.

On or about July 29, 2005 Plaintiff sent an e-mail to Penny Coleman, Acting General
Counsel for Defendant National Indian Gaming Commission. Attached hereto and
marked as Exhibit “G” is a ‘arue copy of this e-mail.

By e-mail dated August 1, 2005 in which Penny Coleman responded: "Thank you for
your email which sets forth your views on the status of the Saneca Nation lands. We
will take a look at this issue as we progress on our Indian lands system."

On or about August 14, 2005 plaintiff received a response to his FOIA request for “all
records.pertaining to all decisions, determinations, or rulings that gaming on lands
acquired after October 17, 1988 is permitted'f(.)r the land occupied by the Turning Stone
Casino and Resort and the Seneca Niagara Casino along with any supporting documents

submitted” from the Records Access Officer of Defendant National Indian Gaming

-14-
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Commission. Attached hereto and marked as Exhibit “H” is a true copy of this
response. |

On or about August 31, 2005, plaintiff received a response to his letter dated July 7,
2005 to the Defendant Department of Interior. Attached hereto and marked as Exhibit
“I” is a true copy of this response.

Upon information and belief, on or about October 3, 2005, the SNI requested the
Secretary of the Interior to have the Buffalo Site placed into restricted fee status -
pursuant to Section 8(c) of the Seneca Nation Settlement Act 6f 1990, 25 U.S.C. §
17741(c).

On or about October 19, 2005, plaintiff submi.tt'ed through the Department of Interior’s

website via the Defendant’s comment form located at http://www.doi.gov/contact. html.
A copy of the acknowledgement receipt is attached hereto and marked as Exhibit “J”
On or about Augusf 12, 2006, the SNI submitted an amended Class III Gaming
Ordinance to the National Indian Gaming Commission for approval. The gaming |
ordinance was accompanied by a copy of the Compact. By letter of November 6, 2006,
to the SNI President, the Chairman of the National Indian Gaming Commission
approved the SNI Class III Gaming Ordinance.

By order and judgment of the United States District Court for the Western District of |
New York dated January 12, 2007 the Decision of the Defendants Hogen and NIGC |
dated November 26, 2002 was vacated, in part, and remanded to Defendants.

On or about June 9, 2007, the SNI submitted an amended Class 11l Gaming Ordinance
to the National Indian Gaming Commission for approval. By letter dated July 2, 2007,
to the SNI President, the Chairman of the National Indian Gaming Commission

approved the amended SNI Class III Gaming Ordinance.

-18-
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By order and judgment of the United States District Court for the Western District of
New York dated July 8, 2008 the Decision of the Defendants Hogen and NIGC dated
June 9, 2007 was vacated again as it relates to the Buffalo Site and remanded to
Defendants.
By Order dated August 26, 2008 Defendants Hqgen and NIGC were directed by the
United States District Court for the Western District of New York to issue a Notice of
Violation to the Seneca Nation of Indians related to the operation of the Seneca Buffalo
Creek Casino.
A Notice of Violation dated September 3, 2008, was issued by the Defendants Hogen
and NIGC. | |
On or about October 22, 2008, the SNI submitt:ed an amended Class 111 Gaming
Ordinance to the National Indian Gaming Commission for approval.
On or about January 14, 2009, Defendant NIGC through Defendant Hogen entered into
an agfeement with Defendant DOI acting through Solicitor Bernhardt that requires the
concurrence of the NIGC and DOI on any Indian lands determination.
By letter dated January 20, 2009, to the SNI President, the Chairman of the National
Indian Gaming Commission approved the amended SNI Class III Gaming Ordinance.
Upon information and belief the January 20, 2009, makes an Indian lands determination
without the cdnourrence required by the January 14, 2009 agreement.

- The Defendants have and are acting contrary to constitutional right, power, privilege, or
immunity and/or in excess of étatutory jurisdiction, authority, or limitations, or short of

- statutory right and/or without observance of procedu?e required by law and/or their
actions were arbitrary, capricious, an abuse of discretion, and not in accordance with

law.
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Plaintiff has no adequate remedy at law to eliminate the threat éf increased or enhanced
risk .of personal and/or environmental harm and restore his ability to hold his state |
leaders accountable for their actions in excess of their authority and preserve his right to
vote on any change to the New York State Constitution as it relates to commercialized
gambling. |

AS AND FOR THE FIRST CAUSE OF ACTION .
Plaintiff re-alleges and incorporates herein the allegations in paragraphs 1 through 93

“above.

The Federal Defendants .acted and continue to act contrary to constitutional right,
power, privilege, or immunity in approving the Compact and gaming oridinances.

.The State Defendants acted and continue to act contrary to constituﬁonal right, power,
privilege, or immunity in entering into and binding the State of New York to a compact
under the Indian Gaming Regulatory Act. |
Defendants Paterson, Sabini, Snyder, Hansberry, and fhe Seneca Gaming Corporation
are acting in excess of their authority and in viola;[ion of the Indian Gaming Regulatory
Act. by condoning, allowing, permitting or otherwise furthering commercialized
gambling pursuant to tribal-state compacts that are void and not in effect because the
tribél-state compact provisions of the IGRA is unconstitutional.

The Bill of Rights of the New York Constitution prohibits commercialized gambling in
the State of New York and directs that the state legislatﬁre “. . .shali pass ai)propriate
laws to effectuate the purposes of this subdivision, ensure that such games are rigidly
regulated to prevent commercialized gambling, prevent participation by criminal and
other undesirable elements and the diversion of funds from the purposes authorized -

hereunder. . .” (N.Y. Const. Art. 1 § 9(2))
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Therefore, the question as to whether or not the State of NeW York may permit
commercialized gambling is reserved to the people of the State of New York and is to
be decided by the same procedures required to amend the State Constitution.

The people of the State of New York have exercised their right to determine the State of
New York’s policy on gambling, which was first banned in the 1821 Constitution, a
number of times since 1938.

New York citizens who were members of the Senéca Nation of Indians were treated
differently from New York citizens who, like plaintiff, are not members.

The State of New York through its then Attorney General Dennis Vacco submitted an
amicus brief along with the attorney generals of several other States to the United States
Supreme Cburt in the case of Seminole Tribe v. Florida that argued that the Indian
Gaming Regulator& Act violated the Tenth Amendment of the United States
Constitution.

In 2005 the New York Court of Appeals held in Dalton v, Pataki that New York had to
enter into a tribal-state gaming compact due to the federal pre-emption of NY Const. |
Art. 1 § 9 by the Indian Gaming Regulatory Act.

That subsequent to the New York Court of Appeals decision in Dalton v. Pataki at least
one federal court has held that the regulations in 25 CFR Part 291 are invalid and
constituted an unreasonaBIe interpretation of IGRA. These now invalid regulations
were relied on by the New York Court of Appeals in reaching its decision in Dalton v.
Pataki. |

In enacting the. Indian Gaming Regulatory Act, Congress exceeded its authority qnder
the Indian Commerce Clause as limited by the 10™ Amendment of the United States
anstitution in that it commandéers state officers and the state legislature to carry out

and implement federal policy regarding the economic development of Indian nations
=18~
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and tribes by compelling the State of New York to enter into agreements that are
prohibited by state law and regulate gambling conducted pursuant to those agreements
by depriving Plaintiff and the people of the State of New York of their right to exercise
powers reserved to them and the act is therefore unconstitutional and exceeds
Congress's authority under the Indian Commerce Clause of the Constitution.
Due to the aforementioned Plaintiff was, and is being, deprived of his right to a public
debate and to vote on this issue that would alter New York’s public policy against
commercialized gambling in the manner and as required by the New York State
Constitution and his ability to hold his elected ofﬁcials accountable for their respective
acts and omissions by the procedures employed by the defendants in permitting,
-.allowing, condoning and authorizing commercialized gambling or his right to vote was
diminished or diluted.
AS AND FOR THE SECOND CAUSE OF ACTION
Plaintiff re-alleges and incorporates herein the allegations in paragraphs 1 through 96
above.
If the Indian Gaming Regulatory Act is held to be constitutional the Compact is invalid
because it does not meet the requirement that a tribal-state compact can only be entered
into where located in a State that permits such gaming for any purpose by any person,
organization, or entity (25 U.S.C. § 2710(d)(1)(B)).
Defendants Paterson, Sabini, Snyder, Hansberry, and the Seneca Gaming Corporation
are acting in excess of their authority and in violation of the Indian Gaming Regulatory
Act by coneioning, allowing, permitting or otherwise furthering commercialized
gambling pursuant to tribal-state compacts that are void and. not in effect as required by
as required by 25U8.C. § 2710(d)(1)<C) because the State Defendants did not have the

authority under state law to enter into them.
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The Governor bf the State of New York and the New York State Legislature lack ﬂle

authofity absent an amendment to the New York State Constitution to enter into and

bind the State of New York to a tribal-state compact with any Indian nation or tribe.

Commercialized gambling is'prohibited in the State of New York.

It is Defendant Department of Interior's interpretation that IGRA makes it unlawful for

Tribes to operate particular Class III games that State law completely and affirmatively

prohibits. (See Class Il Gaming Procedures, 63 Fed. Reg. 3289, 3293 (Jan. 22, 1998)

(Proposed .Rules) )

The tribal-state compact between the State of New York and the SNI and any other

Indian nation or fribe is invalid and in further violation of the Indian Gaming

Regulatory Act in that it provides for games of chance that are prohibited in the State of |

New York which includes, but is not limited to, slot machines that are illegal in the

State of New York and not permitted for any purpose by any person, organization, or

entity.

AS AND FOR THE THIRD CAUSE OF ACTION

Plaintiff re-alleges and incorporates herein .the allegations in paragraphs | through 113
‘above.

Defendants Paterson, Sabini, Snyder, Hansberry, and the Seneca Gaming Corporation
are acting in excess of their authority and in violation of the Indian Gaming Regulatory

Act by condoning, allowing, permitting or otherwise ﬁlr'_thering commercialized

gambling pursuant to tribal-state compacts that are void and not in effect as required by

as required by 25 U.S.C. § 2710(d)(1)(C) because the State Defendants did not have the

authority under state law to enter into them. |

Part B of Chapter 383 of the Laws of 2001 is a private and/or local bill.

Part B of Chapter 383 of the Laws of 2001 is a special law.
20~
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Executive Law § 12 as enacted purports to delegate to th.é Governor the authority to
negotiate and enter into a tribal-state compaci under the Indian Gaming Regulatory Act'.
On or about the 10" day of September, 2002 a compact was executed by Governor
Pataki and the President of the Seneca Nation of Indians that purports fo be a conipact
under the Indian Gaming Regulatory Act that will permit Class III gaming at threé
locations in the State of New York. |

By the teﬁns of this compact the State is required to expend funds and dispose of étate
property to assist in the acquisition.of property for the Seneca Nation of Indians.

The compact also requires that the State of New York reach aéreements with the host
municipalities to compensate them for the increase in expenses they will incur as a
result of locating a Class IIT gaming facility therein.

The compact contains a proyision where the fee title to the Niagara Falls Convention
Center and its land will be transferred to the Seneca Nat.ion for $1.00. The Nation will
then leaée the convention center back to the staté for $1.00 a year for 21 years. The .
State then sub-leases the conﬁention center to the Seneca Gaming Corporation for $1.00
a year for 21 years. At the end of 21 years the Seneca Nation will pay the State the
balance of the general obligation boﬁds pledged in connection with the convention
center as of July 1_, 2002. |

The compact also provides that a Casiﬁo will be lbcated within the County of Erie, New
York.

The compact also requires the State to use its powers of eminent domain to assist in
acquiring property for the Seneca Nation of Indians to locate the subject gaming
casinos.

The compact also requires the State to give to the Seneca Nation of Indians exclusive

rights to install and operate gaming devices including slot machines within a defined
-21-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

129.

130.

131,

132.

133.

Case 1:06-cv-00226-WMS Document 72-2  Filed 03/16/09 Page 22 of 147

geographic area. That area is defined as “(i) to the east, State Route 14 f;om Sodus
Point to the Pennsylvania border with New York, (ii) to the north, the border between
New York and Canada, (iii) to the south, the Pennsylvania border with New York, (iv)
to the west the border between New York and Canada and the border between
Pennsylvania and New York.” |

In 1993 New York State Racing and Wagering Board was purportedly given authority
to regulate Class IIT Indian gaming in the State. |
According to the New York State Racing aﬁd Wagering Board, it “maintains a constant
twenty-four hour presence within the gaming facilities of the three Class III facilities to
maintain the integrity of all activities conducted in_regard to Class ITI gaming, and to
insure the fair and honest operation of such gaming activities. Additionally, the State
conducts background investigations on all employees of the casino and enterprises WhO
conduct gaming related business with the casino to ensure their suitability.”

The compact was not lawfully authorized or ratified by the Legislature of the State of
New York and therefore any compact entered into with any Indian nation or tribe
pursuant to it is not in effect under the Indian Gaming Regulatory Act.

Any compact entered into by the State of New York pursuant to Part B of Chapter 383
of the Laws of 2001 is n.ot in effect under the Indian Gaming Regulatory Act in that the
State Legislature exceeded its power by enacting this special Jaw in violation of the
Home Rule provisions of Article IX of the New York State Constitutioﬂ and ';he laws of
the‘ State of New York. |

Any compact entered into by the State of New York pursuant to Part B of Chapter 383
of the Laws of 2001 is not in effect under the Indian Gaming Regulatory Act in that the
State Legislature exceeded its power as limited by Article III § 15 of the State

Constitution which provides “No private or local bill, which may be passed by the
- 2 2-
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legislature, shall embrace more than one subjoct, and that shall be expressed in the
title.”
Any compact enter_ed into by the State of New York pursuant to Part B of Chapter 383
of the Laws of 2001 is not in effect under the Indian Gaming Regulatory Act in that the
State Legislature exceeded its power as limited by Article III § 17 of the State
Constitution which prohibits the legislature from passing any private or local bill
“Granting to any private corporation, association or individual any exclusive privilege,
immunit)t or franchise whatever.”
The compact entered into by the State of New York w1th inter alia, the Seneca Nation
of Indians pursuant to Part B of Chapter 383 of the Laws of 2001 is not in effect under
the Indian Gaming Regulatory Act in that it loans the State’s money or credit to or n
aid of any iﬁdividual, or public or private corpofation or association, or_privote '
undertaking in violation of Article VII § 8 of the State Constitution.
If the Court finds that the Indian Gaming Regulatory Act is constitutional and Article I
§ 9 of the New York Constitution ié not pre-empted by federat law then the Compact is
not in effect under the Indian Gaming Regulatory Act in that it was entered into 1n
violation of the State Constitutional prohibition on commercial gambling contained in
Article I § 9 of the New York Constitution.
The state officials who authorized and entered into this tribal-state compoct, and all
other such compacts, acted ultra vires and in excess of their State Constitutional
authority and the compact is not itl effect as required by 25 U.S.C. § 2710(d)(1)(C).
AS AND FOR THE FOURTH CAUSE OF ACTION
Plaintiff re-alleges and incorporates herein the allegations in paragraphs 1 through 134

above.
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Defendants Hogen and NIGC have failed to consider or address whether or not, and if
so to what extent, commercialized gambling is permitted in the State of New York prior
to making any of the final agency actions approving a gaming ordinance under IGRA
for the Seneca Nation of Indians and its subsequeﬁt approval of the amendments to the
Seneca Gaming Ordinance.

The lands acquired under the Seneca Nation Settlement Act of 1990 are not gaming
eligible under any of the exceptions set forth in 25 U.S.C. § 2719(b)(1)(B) and must
therefore may only be determined gaming eligible pursuant to a two-part discretionary
determination and the concurrence of Defendant Paterson under 25 U.S.C. §
2719(b)(1)(A).

Dcfendants Hogen and NIGC failed to make an appropriate Indian lands determination
prior to making any of the ﬁnal agency actions approving a gaming ordinance under
IGRA for the Seneca Nation of Indians and its subsequent approval of the amendments
to the Seneca Gaming Ordinance.

Defendants Hogen and NIGC issued the subject gaming ordinance and its amendments
in violation of the Memorandum of Agreement between Defendant NIGC and
Defendant DOI in effect at the time of the decision.

Upon information and Belief the aforementioned approvals of the SNI's class Il gaming
ordinances wete not published by Defendant NIGC in the Federal Register and gaming
may not commence pursuant to said gaming ordinances until the ordinance together with
its order of approval are so published as required by 25 § 2710(d)(1)(C), (2)(B), and (C);
25 CFR 522.8.

Based on the above Defendants Hogen and NIGC approved thé Seneca Gaming

Ordinance and its amendments without observance of procedure required by law and/or
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their actions were arbitrary, capricious, an abuse of discretion, and not in acgordance
with law,

AS AND FOR THE FIFTH CAUSE OF ACTION
Plaintiff re-alleges and incorporates herein the allegations in paragraphs 1 through 141
above.
The Federal Defendants are charged with the duty to promulgate and implement the
United States trust responsibility towards Indian Nations and tribes and their members
which include when and how lands acquired by the various Indian nations and tribes
will be taken into trust or restricted fee status and the duty to make the necessary
determinations relative to gaming on Indian lands and, if permitted, the monitoring and
regulation of the on-going conduct of such gaming.
Federal Defendants are charged to carry out this'duty consistent with the Conétitution
and Laws of the United States which. includes, but is not limited to, the duty to carry out
its duties according to due process of law.
The failure of the Federal Defendants to adhere to wha;t regulations they have
promulgated and their failure to promulgate and implement regulations setting forth
their longstanding policies that are necessary to carry out their duties has resulted in ad
hoc and irrational, arbitrary and capricious decisions in determining land status and the
applicability of the provisions of the IGRA.
As testified to by Earl E. Devaney, the Inspector General for the Department of the
Interior before the U.S. Senate Committee on Indian Affairs on April 27, 2005 “We
determined that neither the BIA nor NIGC has a systematic process for identifying
converted lands or for determining whether the IGRA exemptions apply. Therefore,
unless a tribe abides by the rules and applies for approval, conversion of trust lands to

gaming purposes goes essentially unchecked. Neither the Department nor NIGC has a
-25-
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way to ensure that Indian gaming is being conducted only on approved lands.”
Attached hereto and marked as E);hibit “L”isa true copy of this testimony.

As testified by Penny Coleman, Acting General Counse! of the National Indian Gaming
C'ommissior.l before the U.S. Senate Committee on Indian Affairs on July 28, 2005,
“The Commission and the Department have been criticized by the Department’s Office
of Inspector General for failing to decide the Indian lands questions before a facility
opens and for failing to have a systematic approach to making such decisions. We share
the Inspector General’s concern on this. Gpod government requires that regulators know
the extent of their jurisdiction. Furthermore, if we decide that a tribe should not have
opened.a facility because the lands did not qualify for gaming under the Act, extensive
litigation is guaranteed and, if the Commission is correcf,’ the tribe will have incurred
millions of dollars in debt with few options for repaying the debt.”

On or about February 1, 2006 a hearing was held before the U.S. Senate éommittee on

Indian Affairs at which George T. Skibine, the Bureau of Indian Affairs official in

charge of gaming, testified that he has circulated proposed regulations to cure the

aforementioned deficiencies. After further questioning by the Committee, Senator
McCain, the Chairman of the Committee, stated to Mr. Skibine “I'm a litile dispir.ited

when you, sort of as an aside, said, "'Well, we haven't begun a consultation with the

_Indian tribes over proposed regulations,’. . . That means that we have a long way to go.”

Senator McCain further stated "I don't see how we can effectively regulate Indian
gaming, and certainly exercise Congressional oi/ersight, uniess there's regulations to
implement the law we passed. . ."

Senator Dorgan, Vice-Chairman of the Senate Committee on Indian Affairs at the
February 1, 2006 hearing stated “This is a controversial and difficult issue and I think

regulations are necessary, uniform interpretations are necessary. . .”
-26~
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Mr. Skibine testified at the February 1, 2006 héaring before the Senate Committee on
Indian Affairs "As we do the consultation, we have not as this point figured out exﬁctly
how we are going to proceed . . . At this point we haven't come up with a plan yet,
except that we will do it, for sure.”

At this Febraury 1, 2006 hearing Sen. John McCain and Sen. Byron Dorgan expressed
frustration with the slow-moving pace. They said it-was unacceptable that the rules
aren't in place 17 years after the passage of the Indian Gaming Regulatory Act.
Additionally the Defendants’ own internal criticism prompted a review of all 404
casinos to make sure they are operating legally.

These systemilc issues have resulted in inconsistent, arbitrary and capricious decisions
such is the case at bar by failing to follow a procedure which satisﬁés elementary
staﬁdards of fairness and reasonableness essential to the due conduct of the proceeding
which Congress has authorized.

These systemic issues have resulted in the Federal Defendants approving gaming
ordinances and tribal-state compacts p;'ior to a proper determination as to whether
gaming is permitted under 25 U.S.C. § 27 l'O(d)(l)(‘C) or § 2710(d)(1)(b) and/or prior to
a proper determination as to whether or not gaming on land acquired, or to be acquired,
is permitted under 25 U.S.C. § 2719. |

Just in this state the Federal Defendants have allowed the Turning Stone Casino to
continue to operate absent a valid tribal-state compact on land acquired after October
17, 1988 and not currently held in trust or restricted fee status.

In a letter dated June 4, 1993 the United States Department of the Interior advised the
Oneidas that the compact between the Oneidas and New York was approved and
advised the OIN that the “compact does not specifically refer to the site where we

understand the Nation has built a major new facility in anticipation of being able to
-27-
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conduct gaming in the future. Since the compact tracks the “Indian lands” definition in
IGRA, we need not decide and take no position. with regard to whether this new facility
is én “Indian land” as that term is used in IGRA”

In a July 13, 1993 article that appeared in The Buffalo News entitled “LAND-STATUS
ISSUE PUTS FUTURE OF ONEIDAS' CASINO IN QUESTION” by Associated Press
reporter William Kates, M.ichae] Cox, then general counsel of the National Indian
Gamihg Commission stated in regards to the status of the land where the Turning Stone
Casino is .situated “It's a matter that needs to be resolved becaﬁse it has interesting
ramifications. . . It could open a whole new way for Indian tribes to get into gamihg and
have a major impact on where their gaming operations are located.” Mr. Cox further
stated that “It is an issue we are going to look into. . . We can't just not decide it.” In
regards to questions relating to the NIGC possibly closing the Turning Stone Casino
Mr. Cox stated “We are not interested in testing our authority.”'

The New York Court of Appeals and the U.S. Supreme Coﬁrt have declined to review ar
decision of the Appellate Division, Fourth Department of the New York Supreme Court
affirming a trial court’s ruling that the compact under which the Oneida Indian Nation
of New York operates the Turning Stone Casino as being illegal and unconstitutional
and their petition for certiorari to the United States Supreme Court has been denied.
Plaintiff complained of the lack of enforcement against this illegal gamb.ling at Turning
Stone by ¢-mail on or about May 4, 2006. In response to this complaint Penny Coleman
as Acﬁng General Counéel of Defendant NIGC by letter dated July 14, 2006 stated “We
appreciate you concern regarding gaming at Turning Stone in light of the State court
fuling. However, Whether we choose to take enforcement action is part of an internal
decision-making process, which, at this time, is ongoing. We assure you that we are

giving this issue careful consideration and reviewing all of our options.”
- 2 8 -
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Déspite these rulings of the New York Courts and complaints of others including
plaintiff the Federal Defendants has failed to take any action on this obviously illegal
gambling. |

Earl Devaﬁey, the Inspector General for the United States Department of the Interior
testified before the House Govérnment Reform subcommittee on Energy and Resources
in September 2006. He testified that "Simply stated, shoft of a crime, anything goes at
the highest levels of the Department bf the Interior. Bthics failures on the part of senior
department officials -- in the form éf appearances of impropriety, favoritism and bias --
have been routinely dismissed with'a promise 'not to do it again.'. .. Nurherous 01G
reports, which have.chronicled such things as complex efforts to hide the true nature of
agreements with butside parties; intricate deviations from statutory, regulatory and
policy requirements to reach a predetermined end; palpable procurement irregularities;
massive project collapses; bonuses awarded to the very people whose programs fail; and
indefensible failures to correct deplorable conditions in Indian Country, have been met
with vehement challenges to the quality of our audits, evaluations and investigations. . .
Typically, the department has disputed a nﬁmber of negligible details contained in our
reports, losing sight of -- or, perhaps intentionally eclipsiﬁg -- the greater issues, tainting
the whole of any given report with ‘_triﬂing details."

By letter ’dated March 15, 2007 the Federal Defendants notified the State of New York
and the Oneida Indian Nation of New York that they were going to reconsider the June
4, 1993 approval of the tribal-state compact between them.

By letter dated June 13, 2007 the Federal Defendants concluded their reconsideration
and stated “IGRA provides no process to modify or revoke an approval after expiration

of the 45 day review period.”
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Despite the Federal Defendants assurances to Congress and repeated represéntations to
the plaintiff and the public that they have launched a full-scale review of every tribal
casino to ensure that they are operating within the law the Federal Defendants now
conclude that such rev.iew is not provided for under IGRA. |

In additibn to the Federal Defendants complete refusal lto carry out their étatutory duty in
this case they have also failed to carry out their duty in other cases, and at times, took
deliberate actions to bypass court rulings.

The Florida State Supreme Court has ruled that certain Class III games authorized in the
tribal-state compact between the State of Florida and the Seminole Tribe of Florida are
not authorized under state and law and to the extent that the tribal-state compact permits
these gérnes it is void. However, to this day Defendants have not issued a notice of
violation for this substantial violation of the IGRA.

The Plaintiffs in Citizens Against Casino Gambling in Erie County, et al v. Hogen et al.,
had to rﬁake a motion to compel the Federal Defendants to carry out their statutory duty
in light of the prior judgments issued in that c.ase and directed Defendants to issue a
notice of violation. To date the Federal Defendants did nothing in furtherance of that
notice of violation which compelled the Plaintiffs in that case to make yet another motion
to compe! the Fede;al Defendants to act.

Additionally, although the Court only struck down the portion of the Seneca Gaming
Ordinance as it applied to the Buftalo Site the Federal Defendants took absolutely no
action against the Seneca Niagara Casino in Niagara Falls, New York that this court
ruling as a matter of law also affected and was also in substantial violation of IGRA.
Then in an apparent attempt to circumvent the holding in that case based on statutory
construction that the prohibition of 25 U.S.C. § 2719 applies to land held in restricted fee

status as well as trust land that was acquired after October 17, 1988, the Fedefal
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Defendants promulgated new regulations to re-define their long-standing definitions and
policy as it applies to settlement of a land claim exception to § 2719 and reversing their

long standing policy that § 2719 applies to land held in restricted fee status.

~ These systemic issues have resulted in the Federal Defendants approving gaming

ordinances and tribal-state compacts prior to a ﬁroper determination as to whether gamirig
is permitted under 25 U.S.C. § 2710(d)(1)(C) or § 2710(d)(1)(b) and/or prior to a-proper
determination as to whether or not gaming on land acquired, or to be acquired, is
permitted under 25 U.S.C. § 2719.

These sysltemic issues have also reéulted in the Federal Defendants ailowing, condoning
and permitting Class IIT gaming on lands acquired after October 17, 1988 and do nbt fall
into any of the exceptions in 25 U.S.C. § 2.719(b)(1)(B) anci absent a two-part
determination under 25 UJ.S.C. § 2719(b)(1)(A).

25 U.S.C. § 2716(b) provides that “The Commission shall, when such information
indicates a vioiation of Federal, State, or tribal statutés, ordinances, or resolutions,
provide such information to the appropriate Iéw enforcement officials.” (emphasis added)
Upon information and belief, Defendant NIGC, although in receipt of information tflat
indicates a violation of Federal, State, or tribal statutes, ordinances, or resolutions, have
not provided such information to the appropriate law enforcemen;[ officials.

25 U.S.C. § 2716(c) provides that “The Attorney General shall investigate activities
associated with gaming authorized by this Act which may be a violation of Federal 1aw.”
(emphasis added)

Upon information and belief, Defendant United States’ Attorney General, although in
receipt of information that indicates violations of Federal law has not investigated the

activities associated with such gaming authorized by the Indian Gaming Regulatory Act.
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Despite the aforementioned rulings, statutes and complaints from plaintiffs and_others the
Federal Defendants have failed to take any action on blatant and obviously illegal
gambling in violation of the IGRA.

Defendants Hogen and the National Indian.Garning Commission have apparently reduced
their duty to review and approve fri_bal gaming ordinanceé ;co a perfunctory approval with
no real or hafd look at the proposed ordinances to determine if it in fact complies with the
IGRA including boiler plate language which merely states that the gaming must not be
inconsistent with the provisions of the IGRA which is the very thing it is suppose to
determine. |

Addiﬁonally, Défendant NIGC has become the advocate of Indian Gaming rather than
the regulator of Indian Gaming in contrﬁvention of the Congressional iptent for its
creation as set forth in IGRA.

It appears that the Federal Defendants despite being given guidelines for them to follow

in exercising their enforcement powers under the IGRA have failed to follow them and/or _

théy have conspicuously and expressly adopted a general policy that is 50 extreme as to
amount to an abdication of their statutory responsibilities.

The Federal Defendants have failed to adhere to their own regulations and policies, mélke
regular inspections, or take vigorous inspections in order to carry out their statutorily
mandated enforcement duties under the Indian Gaming Regulatory Act of 1988 and the
United States’ trust obligation toward the Indian nations and tribes.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that the Court issue an Order and Judgment: |

1. Declaring that the Seneca Gaming Corporation does not enjoy the protections of the

sovefeign immunity of the Sencca Nation of Indians for their commercial activities.
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. Declaring the Indian Gaming Regulatory Act as unconstitutional and in violation of the

[

10™ Amendment of the United States Constitution.
3. Declaring Congress exceeded its authority under the United States Constitution in

enacting the Indian Gaming Regulatory Act.

4. Declaring that the Compact between the Seneca Nation of Indians and the State of New

York violates, in whole or in part, the Indian Gaming Regulatory Act and to the extent

that it is in violation of the act the Compact is not approved or in effect under the Indian

Gaming Regulatory Act.

5. Declaring that Article 1 § 9 of the New York Constitution is not preempted by the Indian

Gaming Regulatory Act.

6. Declaring all tribal-state compacts entered into by the State of New York with any Indian

nation or tribe as not in effect under the Indian Gaming Regulatory Act.

7. Declaring all tribal-state compacts entered into by the State of New York with any Indian

nation or tribe pursuant to N.Y Executive Law § 12 as not in effect under the Indian

Gaming Regulatory Act.

8. Declaring that a tribal-state compact entered into in violation of state law is not in effect

under the Indian Gaming Regulatory Act,

9. Declaring that any lands acquired pursuant to the Seneca Nation Settlement Act of 1990

does not fall within any of the exceptions to the prohibition against gambling on land
acquired‘ after October 17, 1988 contained in 25 U.S.C. § 2719(b)(1)(B).
10. Declaring that the Secretary’s decision. dated November 12, 2002 not to disapprove the
' Cofnpact is in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right and contrary to the IGRA and is arbifrary, capricious, an abuse of

discretion, and not in accordance with law.
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. Declaring that the Secretary’s decision dated November. 12, 2002 to allow the Compact to|
be considered approved is in-excess of statutory jurisdiction, authority, or limitations, or
short of statutory right and contrary to the IGRA, and is arbitrary, capricious, an abuse of

discretion, and not in accordance with law.

12. Declaring that the Commissioner of the Nation Indian Gaming Commission’s decisions

13.

dated November 26, 2002, May 20, 2004, November 6, 20006, July 2, 2007 and/or
January 20, 2009 to approve the Seneca Nation’s gaming ordinance and its subsequent
amendments was in_excess of statutory jurisdiction, authority, or limitations, or short of
statutory right and contrary fo the IGRA, and is arbitrary, capricious, an abuse of |
discretion, and not in accordance with law.

Setting aside the decisioﬁs of the Secretary of the Interior dated November 12, 2002,

purporting to aliow the Compact to be considered approved.

14. Setting aside the decisions of the Chairman of the National Indian Gaming Commission,

13.

17.

approving the Seneca Nation Class Il Gaming Ordinance and approving its amended
gaming ordinances dated November 26, 2002, May 20, 2004, November 6, 2006, July 2,
2007 and/or January 20, 2009. |
Enjoining the Federal Defendants from approving or considering as approved any tribal-
state compact or any amendment to a tribal-state compact between the State of New York

and any Indian nation or tribe.

16. Enjoining the Federal Defendants to review each gaming facility operated by an Indian

nation or tribe and those in privity with them to determine whether or not it is situated on
land that is gaming eligible under 25 U.S.C. § 2719.
Enjoining the Federal Defendants to take, or refer for, enforcement action against any

Indian nation or tribe and those in privity with the_m in the State of New York under their
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respective jurisdictions that is operating under a tribal-state compact that is not in effect

under the Indian Gaming Regulatory Act and is engaged in Class III gaming.

Fnjoining the Federal Defendants to take, or refer for, enforcement action against any

Indian nation or tribe and those in privity with them that is operating a gaming facility on

tand that is not gaming eligible under 25 U.S.C. § 2719.

to the Equal Access to Justice Act.

March 13, 2009
Buftalo, New York
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Awarding Plaintiffs attorney’s fees, expert witness fees and costs in this action pursuant

Granting such other and further relief that the Court deems proper.

Daniel T. Warren

Plaintiff, Pro Se

836 Indian Church Road

West Seneca, New York 14224-1235
716-570-6070
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VERIFICATION

I Daniel T. Warren, am the Plaintiff in the within action. [ declafe and affirm under the
penalty of perjury that [ have read the foregoing complaint and know the contents thereof. The

|| contents are true to my own knowledge except as to matters therein stated to be alleged upon

information and belief, and as to those matters I believe them to be true.

Executed on: March 13, 2009 in Buffalo, New York

ESXWW oY

Daniel T. Warren

-36-
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MEASURING INDUSTRY EXTERNALITIES:
THE CURIOUS CASE OF CASINOS.AND CRIME

- Rarl L. Grinols,* David B. Mustard"™

March 2001

Abstract

The philosophy of externalitics and corrective policy is much better developed theoretically
than it is in application. It falters at the roadblock of inability to measure the size of externalitics.
This paper exploits the connection between casinos, an industry that did not exist -outside
Nevada prior to 1978, and crime using county-level data for the US ‘hetween 1977 and 1996, a
period spanning the introduction of casinos to states other than Nevada. We articulate reasons
why casinos may both decrease and increase crime. 'We show that casinos increased crime after
a léLg of 3 to 4 years, consistent with the theoretical predictions of the role of problem and
pathological gamblers. Furthermore, by studying the crime rates in connties that border casino
host counties we show that the data suggest casinos create crime, and not merely move it from
one area to another: Neighbor county data indicate that casino crime spills over into border
areas rather than is moved from them. Last, we explain why other studics have failed to identify
a strong link between casinos and increased crime rates. The data indicate that 8 percent of
erimne observed in casino counties in 1996 was attributable to casinos. The average annual cost

of increased crime due to casinos was $65 per adult per year.

JEL Classification Numbers: K0, K2, H2

Key Words: Casinos, Index I Crime, Externalities, Social Costs, Pigouvian Taxes

* Department of Economics, University of Illinois, 1206 S. 6th Street, Champaign, Illinois 61820. E-mail:
grinols@uiuc.edn _

** Department of Economiecs, Terry College of Business, University of Georgia, 528 Brooks Hall, Athens,
Georgia 30602. E-mail: mustard@terry.uga.edu. We thank workshop participants at the American Law and
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Buffalo, Georgia, Illinois and Rochester for their helpful comments.
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MEASURING INDUSTRY EXTERNALITIES:
THE CURIOUS CASE OF CASINOS AND CRIME

The theory of externalities and corrective policy developed in the last one third century contains an -
impressive array of tools and techniques for improving social welfare in the presence of activity spillovers.
Progress in applications has been much less pervasive than the advances in theoretical understanding, _how—
ever. While the Clean Air Act allows trading in pollutiou rights, there is ongoing discussion of the taxation
of carbon fuels and greenhousc gases, and in recent years there has been a growing campaign surrounding
the recovery of social costs generated by industries whose products are believed to gencrate harmful exter-
nalities exemplified by lawsuits against the tobacco industry, in many other cases the attempt to implement
rational mechanisms has foundered on the shoals of the inability to quantify the externality to be controlled
or moderated. Application of Pigouvian corrective taxes, for example, requires information on the size of
the externalities. Inability to implement quantifiable objectives is tantamount to failure to understand the
most critical feature of the corrective process.

Oceasionally, however, social science encounters serendipitous events, or clonds with silver linings, in the
form of social experiments ready for testing. The casino industry is a casc in point. Prior to 1978, there were
no casinos in the United States outside of Nevada. Mainly since 1990, casinos have expanded to the point
where the vast majority of Americans are now within relatively easy access of one. But, casino gambling
is not just another entertainment. On a national basis, research suggests that it generates externality costs
greater than $37 billion annually, making casino gambling one of a handful of the most costly social problems.
Crime is one of the biggest components of these social costs. Crime is of great interest to the average citizen
and crime statistics are widely kept, hence the connection between casinos and crime is an ideal object of
empirical study. Unlike alcohol or illegal drugs, whoée effects are confounded with many other contributing
factors, the absence of casinos in most of the country until the recent past means that statistical before and
after comparisons can be made to measure the impact of casinos on crime.

There are two further reasons why determining whether there is a link between casinos and crime, and
how big, is particularly valuable. First, the casino industry has grown extremely rapidly in just the last
decade and in that time has become one of the most controversiai and influential industries. Commercial
casino revenues increased 186 percent from $8.7 billion in 1990 to $24.9 billion in 1998.! Including Class 111
American Indian casinos? 1998 revenues totaled $31.8 billion, or $163 per adult aged 20 or over. Casino

industry revenues are now 71 percent as large as the cigarette market, while all forms of gambling are 30

‘Gambling revenue is the net amount of money that the gambling operator extracts from patrons. It equals the
“handle” (gross amount wagered—which may reflect the same chip being bet many times before it is ultimately
retained or lost) less payouts, prizes, or winnings returned to players. For example, if players place wagers totaling
$100,000 on outcomes of a roulette wheel over the course of an evening and $88,000 is returned to them as winnings

{some roulette slots are reserved for the house}, then operator revenue is $12,000.
2 According to the Indian Gaming Regulatory Act of 1988, class I gambling consists of “social games solely for

prizes of minimal value.” Included in Class I gambling are traditional Indian games identified with tribal ceremonies

and celebrations. Class 1I gambling includes binge and “games similar to bingo,” Class III gambling includes “all
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percent bigger.® From 1982 to 1999 GDP increased 185 percent, while casino revenues increased more than
660 percent. This rapid casino expansion gencrated extensive debate about the impact of casinos on many
social, economic, and political issues.? The casino industry has also become a major lobbying prescnce. For
example, between 1992 and 1997, $100 million was paid in lobbying fecs and donations to state legislators.®
These concerns were sufficiently pronounced that the U.S. Congress established the National Gambling
Impact Study Commission in 1996 to exhaustively study casinos. Its final report called for additional
research and a moratorium on further expansion.

Research on the connections between casinos and crime to date has been inconclusive for a number of
reasons that are detailed in Section T of the paper. Using a more comprehensive data sct than past studies,
Section I reviews the raw data on crime in connties with and without casinos. The evidence seems to point
to a divergence in crime rates that arisc after the intreduction of casinos. Before adjustment or statistical
corrections, it suggests that 11.7 percent of observed crime in casino counties is due to the presence of casinos.
Other evidence scems to point in the same direction. For example, counties with American Indian casinos
show a rise in crime rates across a range of erimes that coincides with the period after casino introduction.
For the same number of years before casinos there is no similar change. In Florida, casino counties began
the sample period with lower crime rates that the rest of the state, but end it with higher. Perhaps the
strongest evidence, however; is the behavior of crime rates for casino counties when the data is grouped
on year of casino introduction. Crime indexes that were flat for four years prior to casino opening take
a small dip during the year of opening, but begin fo rise several years after. The rest of the paper deals
with examining this evidence for other contributory fattors and documenting the theorctical and empirical
connections between easinos and crime. After describing the connection between casinos and crime in the
raw data in section I we critique the casinos and crime research. In section II we elaborate the theoretical
links between casinos and crime before explaining our estimation strategy in section ITL. Section IV discusses
“our basic empirical results and section V extends the results to border counsies. We find that crime begins
to rise in casino counties with a lag of three years. Crime in border counties follows a similar pattern
but attenuated to approximately half the level. This suggests that casinos are not just shifting crime from
neighboring regions, but are creating crime. In section VI we use the estimates to formally calculate the
crime-related social costs in casino counties. Our estimates place these costs at approximately $63 dolla;rs
per adult per year. Scction VII summarizes and evaluates our research and suggests several fruitful avenues

for further resecarch.

forms of gaming that are not Class I gaming or Class I1 gaming” such as blackjack, slot machines, roulette, and other
casino-style games, ) :

3(ligarette sales were $45 billion in 1997. Gambling revenues were $58.4 billion. See International Gaming and
Wagering Business, August 2000, p. 15.

“Kindt {1994), Grinols (1996), Henriksson (1996), and Grinols and Omorov {1996) discussed a number of these.

5 The Wager, 2, 39, 1997. '
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.

I. The Casino-Crime Context: What Do We Know?

Between 1977 and 1996, the years covered by our sample, the nunber of states with some form of casino
gambling rose from one to 28.° The nmumber of counties with casinos grew from 14 (all in Nevada) to nearly
170. At the end of the period, twenty-onc states permitted casinos on Indian rescrvations. The Indian
Gaming Regulatory Act of 1988 increased the number of Indian casinos by mandating that states allow
American Indian gambling on trust lands if the state sanctioned the same gambling clscwhere. The semi-
sovereign status of Indian tribes and their management by the Federal Burcau of Indian Affairs gave them
greater level;agc' in their dealings with the statcs.

Table 1 presents summary crime, income, and population statistics for casino and noncasino counties
(counties with no casino in any year of the sample). Casino counties had higher population, land area and
income. 'Crime rates are also higher for these larger counties, as one would cxpect. '

_. Figure 1 shows the aggregate relationship between the number of counties with casinos {left scale} and the
crime rate (right scale). During the period 1977 to 1990, when the number of casinos was relatively constant,
the crime rate fluctuated, However, we see that during the period between 1990 and 1996 when the number of
counties with casinos increased rapidly, the crime rate dropped substantially, This éontemporancous casino
growth and crime reduction is an important feature of the data. It has been used by some to suggest that
casinos reduced crime. For example, Margolis (1997) stated, “crime rates in Baton Rouge, LA have decreased
every year since casino ga,rxliIJg was introduced.” However, such conclusions are not justified because many
regions in the country experienced falling crime rates after 1991. Therefore, it is more appropriate to compare

the magnitude of the decreases between casino and noncasino counties.

A. Evidence from National Data

1. Relative Crime Rates in the Post-Casino Period

Figure 2 contrasts the ¢rime rate for casino and non-casino counties during the years 1991-96. The data are
indexed so that 1991 = 100. Because data for Florida are missing in 1988 and 1996, Florida is not included.”

-80ne must carefully distinguish the date casinos began operating from other dates. Nevada (1931) legalized
commercial casino gambling pricr to the start of our sample, but in other states there were sometimes lags between
the legislation authorizing casinos and the Dpening‘ of operations. Within a state, different counties acquired casinos
at different times. Also, bingo halls operated by American Indians converted to Class III gambling during our sample.
We use the date Class [Tl gambling operations first began in the county. The following states began some form of
casinos gaming during our sample: Arizona (1992}, Connecticut {1893), Colorado {1991}, Delaware (1995), Florida
(1982}, Georgia {1995}, Idaho (1993), Iilinois (1991), Indiana (1995), lowa (1991), Kansas (1996}, Louisiana (1993),
Michigan (1993), Minnesota (1991}, Mississippi (1992); Missouri (1994), Nebraska (1993), New Jersey (1978), New
Mexico (1990), New York {1993), North Carolina (1995}, North Dakota (1993), Oregon (1893), South Dakota (1989),

Texas (1993), Washington (1992), Wisconsin (1991} and West Virginia {1994).
"The state legislature clianged the Florida crime reporting process from summary-based to incident-based on Jan

1, 1988. In 1995 Florida switched back to summary-based reporting. In the transition years, data are missing.
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Table 1: Demographic and Crime Data: Casino vs Noncasino Counties.

Std. Sample Std. Sample
Variable Mean Dev. Size Mean Dev. Size
CASINO COUNTIES NONCASINO COUNTIES
Population 148,319 293,792 3,313 73,310 252,150 59,273
Populaﬂon Density (poi:. per sq. mile) 208 501 3,313 217 1,459 59,265

Area (Square Miles) 2,060 3,132 3,313 1,010 2,880 59,280
Per capita Personal Income $11,407  $2,657 3,313 $10,805 $2,619 59,260

Per capita Unemployment Ins. $79 855 3,313 $64 $51 59,244

Per capita Retirement Compensation  $10,787  $6,545 3,313 $9,833 $6,244 59,248
Aggravated Assault Rate 259 276 3,072 188 245 54,724

Rape Rate 29 27 3,009 20 32 54,055

Murder Rate 6 9 3,081 6 10 54,801

Larceny Rate 2,537 1,428 3,081 1,741 1,839 54,795

Burglary Rate 1,063 668 3,081 771 1,109 54,792

Robbery Rate 82 135 3,081 44 143 54,796

Auto Theft Rate 267 263 3,081 167 277 54,800

Note: Crime rates are annual number of incidents per 100,000 population.

Income figures arce price-adjusted to 1982-84 3.
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Figure 1: Index Crime Rate and Number of Counties with Casinos: U.S. 1977-1998
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While crime dropped in both sets of counties, there was a widening divergence in the extent of the decline
after 1991, If crime rates in casino counties had dropped in proportion to the drop in non-casino counties,
crime in casino counties in 1996 would have been 11.7 percent lower. Far from suggesting that casinos
lowered crime, falling crime rates in casino counties when compared to dropping crime rates cverywhere,
suggest that casinos may have been responsible for as much as 11.7 percent of the cbserved crime in such

countics.

2. Florida

In addition to the need to consider Florida separately because of gaps in its data for two years of the sample,
it is of interest in its own right because it is a large state and was the first state after New Jersey to acquire
casinos. Florida's first “boat-to-nowhere” casino began operation in 1982, Other counties acquired casinos
in 1988, and the early 1990s. Florida casino countics cxperienced greater rates of crime increase than the
state’s noncasino counties. Figure 3 highlights this differential for each of the crimes indexed so that 1982

= 100. The lower connected line forms a margin for 1977 showing the relative crime rate across all seven
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Figure 2: Indexed Crimes: Casino County vs Noncasino County Crime Rates
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crime categories. The higher line shows that the 1995 margin rose. For example, the crime index in 1977
was 6 percent lower in casino than noncasino counties (this is the left-most Index Crime observation point on
the lower margin). By 1993, however, it was 11 percent higher (the Index Crime observation on the higher
margin). For every crime except robbery, casine counties had lower crime rates in 1977, and higher crime
rates in 1995. The robbery rate in easino conntics in 1977 was 25 percent lower than in noncasino counties;

by 1995 it was only 14 percent lower. -

3. American Indian Casinos

A similar pattern apblies to American Indian casinos. Many states have American Indian casinos governed
by state compacts negotiated under the Indian Gaming Regulatory Act of 1988. Most compacts were signed,
and Indian casinos opered, after 1992. In some states (Connecticut, Minnesota, and Wisconsin are examples)
Indian casinos are the sole type of casino. Fignre 4 (:otnputeé crime rates in Indian compact counties as a
percent of the equivalent crime rate in noncompact counties for 1987 (the year before the Indian Gaming

Regulatory Act was passed), in 1992 and 1996. Crime rates between 1987 and 1992, when casinos were just
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Figure 3: Casino County Crime Rates as Percent Deviation from Noncasino County Rates: Florida
1977 and 1995.
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beginning or had not yet been introduced, changed little relative to other counties, but between 1992 and
1996, the period of greatest increase in compact casinos, crime in compact counties rose noticeably in all

categories.

4. Evidence from Year of Opening

Figure 5 presents the casino county data centered on the year of opening, where we set the average crime
rate for the four years prior to casino opening to 100. Crime rates were very stable prior to opening, slightly
lower in the year of casino introduction, returned to approximately average levels for the next three years'
and increased thereafter. By the fifth to seventh year after introduction, aggravated assaults were 50 to 95
percent higher, robbery was 71 to 119 percent higher, larceny was 9 to 41 percent higher, and auto theft and
burglary also showed increases. Ounly rape was approximately unchanged at 7 percent lower to 12 percent
higher.

When grouped around the year of opening the data suggest a connection between casinos and higher
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Figure 4: Indian Compact County Crime Rates as Percent Deviation from Noncompact County
Rates,
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crime rates and the need to estimate lead and lag structures to correctly capture and identify the relevant
time dependencies. The lead structure will show that crimne rates in casino and non-casino counties were not

different prior to the casine opening dates.

B. Existing Studies: A Critique

In spite of much publfc attention devoted to casinos and the many important questions-Surrounding this
dynamic sector, there is a paucity of convincing research on the casino—.cr'ime link. Economists, virtually silent
about the issue, are just beginning to rescarch this new area. Studies from other disciplines, which typically
comparc crime rates of different cities or regions in a given vear, exhibit many fundamental weaknesses.
For example, no study examined the intertemporal effect of casinos on crime, which we argue is essential to
understanding the relationship. In addition, nearly every study used small samples, most frequently focused
on Las Vegas, Atlantic City or Reno. Many of these studies reach conflicting conclusions. Albanese (1985,
1999) examined areas around Atlantic City, arguing that New Jersey’s Crime Casino Act (1977} minimized
the increase in crime, and later studied only nine large casino markets. Lee and Chelius (1988) concluded
that the New Jersey Casino Control Commission kept Atlantic City casino ownership and management free
from organized crime. In contrast, organized crime played a large role in the casino labor unions. Friedman,
Hakim and Weinblatt {1989) studied 64 localities near Atlantic City with populations over 1000. They found
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Figure 5: Crime Rates Before and After Casino Opening - All Casino Counties Except Florida
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that casinos increased violent crimes, burglary and auto theft. Buck, Hakim and Spiegel (1891} also reported
that Atlantic City gambling increased crime rates. Chiricos (1994}, in contrast, reported that the cities with
legalized gambling {Atlantic City, Las Vegas, and Reno) had lower crime rates than selected Florida tourist

* cities if one included visitors in the population base. Thompson, Gazel, and Rickman {1996a) studied
statewide county-level panel data from Wisconsin and found that casino gambling significantly increased
crime rates in counties with casinos and those with casinos in two adjacent counties,

Although some of the studies also made conclusions about crime rates, they examined arrests, and did
not mention that one cannot use arrest rates to infer anything definitive about crime rates. Using arrest
data, Albanese (1999) conciuded that casinos did not increase embezelement, fraud and forgery crime rates.
Hsing (1996) used a cross-scction of 48 states and identified higher illegal drug arrests in states that permit
gambling.

A fourth criticism is that most studies arc subject to substantial omitted variable bias because they
rarely controlied for variables that affect crime. Margolis {1897), Florida Department of Law Enforcement
(1994), and Florida Sheriffs Association (1994) included no control variables.

Last, many studies were agenda-driven, conducted or funded by either pro-gambling or iaw enforcement
organizations. Nelson, Erickson and Langan {1996), Margolis (1997) and Albanese {1999) were funded by

explicitly pro-gambling gronps. Not uncxpectedly, they concluded that gambling had no impact on crime.?

8See Wheeler (1999} for an interesting discussion of research funded by the gambling industry.
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Margolis (1897) focused on Las Vegas, Atlantic City, Reno, and_Deadwood, SD. The Florida Department of
Law Enforcement (1894) and Florida Sheriffs Association (1994), who both opposed casinos, concluded that .
erime and drunk driving increased in Atlantic City and’ G111fp6rt, Mississippi, as a result of casinos.

In summarizing the existing body of literature, the GAOQ and National Gambling Impact Study Commis- -
sion (NGISC) conclnded that no definitive conclusions can yet be made about the casino-crime link because
of the absence of quality research. According to the GAQ, “In general, existing data were not sufficient to
quantify or define the relationship between gambling and crime... although numerous studies have explored
the relationship between gambling and crime, the reliability of many of these studies is questionable.” (GAQ,
2000, p. 35.) '

II. Theory

Previous studies focused on the empirical question of whether there is a connection between casinos and
crime but neglected precise discussions of how casinos theoretically could affect crime. We present two
reasons why crime could decrease and four reasons why crime could increase. We then discuss their different

impacts over time, an essential, but previously ignored issue,

A. Théoretical Connections between Casinos and Crime

Casinos may reduce crime directly by improving legal carning opportunities or indirectly through economic
development effects. .

1. Wage Effects: Grogger (1997} argued that increases in wages reduce crime, and Gould, Mustard
and Weinberg (1998) showed that increases in employment and wages of low-skilled individuals reduce crime.
Therefore, if casinos provide greater labor market opportunities to low-skilled workers, they should lower
crime.

2. Economic Development: Casinos may also reduce crime indirectly through economic development.
In the Midwest, for example, legislation deé.riminalizing casino gambling cited economic development as its
rationale. Decaying waterfronts and derclict sections of town that once harbored crime may be less amenable
to it when renovation occurs, étre_etiights appear, and resident, presence increases. The streets near Las Vegas
casinos, even at night, arc often cited as some of the safest.

Conversely, casinos may increase crime through direct and indirect channels.

1. Economic Development: Casinos may raise crime by harming economic development, the opposite
of the indirect effect discussed above. While sone commend casinos for bringing development, others criticize

~ them for draining the local economy, attracting unsavory clients, and for outgrowths like prostitution and
illegal gambling-related activities. o

2. Increased Payoff to Crime: Second, casinos may increase crime by lowering the information costs

and increasing the potential benefits of illegal activity. Because casinos attract gamblers and money, there

is an increased payoff to crime from a higher concentration of cash and potential victims. A 1996 Kansas
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City case is illustrative in which a local restaurant owner was followed home, robbed, and murdered in his
garage alter winning $3,000 at a casino.? Similar stories exist in other locations with casinos.

3. Problem and Pathological Gambling: Crime may increase through problem and pathological
© gamblers, Pathological gambling is a recognized impulse control disorder of the Diagnostic and Statistical
Manual (DSM-IV) of the American Psychiatric Association. Pathological gamblers {often referred to as

“addicted” or “compulsive” gamblers) arc identified by repeated [ailures to resist the urge to gamble, reliance

on others to relicve the desperate financial situations caused by gambling, the commission of illegal acts to .

finance gambling, and the loss of control over their personal lives and employment. Problem gamblers
have similar problems, but to a lesser degree. The latent propensity to pathology becomes overt when the
opportuniiy to gamble is provided and sufficient time has elapsed for the problem to manifest. Lesieur
(1998) estimated that pathological gamblers are one or two percent of the population and problem gamblers
are another two to three percent. A well-cited Maryland study found that 62 percent of the Gamblers
Anonymous group studied committed itlegal acts as a result of their gambling.*® 80 percent had committed
civil offenses and 23 percent were charged with criminal offenses. A similar survey of nearly 400 members
of Gambler's Anonymous showed that 57 percent admitted stealing to finance their gambling. On average
they stole $135,000, for a total of over $30 wmillion.*!

4. Visitor Criminality: Crime may rise becausc casinos attract visitors who are both more prone to
commit and be victims of erime. For example, Chesney-Tind and Lind {1986) suggest that one of the reasons
tourist areas often haver more crime is that tourists themselves are the targets of crime. However, visitors

per se do not necessarily increase crime. In the following section we show that visitors to national parks do

not increase crime. Therefore, if casino visitors induce crime, it is because they are systematically different -

than national park visitors or visitors to other attractions.'® Also, more problem and pathological gamblers
will visit casinos than other attractions. One anecdotal example of the different clientele casinos attract is
the large increases in pawnshops that occur when casinos open. Other tourist areas do not experience similar
increases.

These mechanisms should have different impacts across ¢rimes. Improvements in the legal sector, for

example, reduce property crime more than viclent erime (Gould, Mustard and Weiﬁberg, 1998). If casinos

9Reno, 1997.
108ee Maryland Department of Health and Mental Hygiene (1990).
"'Henry Lesieur from the Institute of Problem Gambling, in testimony before the National Gambling Impact Study

Comumission, Atlantic City, New Jersey {January 22, 1998},
12The three largest single tourist attractions in the Unites States in 1994 were the Mall of America (Bloomington,

MN), Disney World {Orlando, Florida), and Branson, Missouri {country and western music) receiving 38 million,
34 miillion, and 5.6 million visitors, respectively. For comparison, Hawali received approximately 6 million and Las
Vegas received 30.3 million visitors in 1994, Visit(;rs per resident were 1,345 for Branson, 436 for Bloomington, MN,
188 for Orlando, and 40 for Las Vegas. Even combining visitors with residents to calculate diluted crime rates, the
crime rate per 100,000 visitors plus residents was 187.3 for Las Vegas, 64 for Orlando, 16.4 for Branson, and 11.9
for Bloomington. Thus Bloomington which recieved 7.7 millioh more visitors than Las Vegas had a crime rate per

visitor plus resident less than s th of the rate for Las Vegas.

11
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act as magnets for unsavory development-then all types of crime may increase. Pathological gamblers will
generally commit crime to generate monéy to pay off debts or gamble.*3 Therefore, they would be more
likely to comumit crimes that generatc revenue, like robbery, burglary, larceny and auto theft. Furthermore, if
casinos increase criminal activity by problem and pathological gambiers, this increase could be compounded
by spillover effects on others (Glaeser, Sacerdote, and Scheinkman, 1996).

The theory also predicts that the effects of casinos will change over time. Reduction of crime through
improvements in labor market opportunities will be observed prior to the casino opening. Because casinos
take time to build, and low-skilled people may bec hired before casino openings, crime reductions could
precede the openings. Doth the positive and negative economic development theories imply that a casino
will have an impact after opening. Over time, the development effects will grow, whether positive or negative.
The nonresident effect should appear with the casino’s opening, but may also expand with time as more
nonresidents are attracted. Effects operating through problem and pathological gamblers will not be felt for
the first few years, Enongh time must elapse for a gambling habit. 1o develop and the full extent of gambling
pathology to be reached. Because crime data are reported anmially and casinos could open in a given year

as late as December, there may not be a discernible effect on crime rates until several years after they open.

II1. Estimation Strategy

Qur strategy is to address the identified research gap by rectifying a number of research litnitations. First,
we conduct the most exhaustive investigation to date, utilising a comprehensive county-level crime data set
that includes every U.S. county. This eliminates sampling concerns. Second, we analyze crime effects over
time by exploiting the time-series nature of our data, which cover 1977 through 1996. Third, we do not
focus on one or two crimes, but examine all seven FBI Index I Offenses (aggravated assault, rape, murder,
robbery, larceny, burglary, and auto theft). The first four offenses are classified as violent crimes and the last
three as property crimes. Fourth, we are the first to explicitly articulate a comprehensive theory about how
casinos could increase and decrcase crime.'* Last, we use the most exhaustive set of control vé,riables, most
of which are commonly excluded from other studies. If casinos are correlated with these excluded variables,
then previous estimates will suffer omitted variable bias. We conclude that casinos increase crime in their

host counties and that crime spills over into neighboring counties to increase crime in border areas.

A. Direct and Indirect Effects

Casinos can affect crime rates directly through effects on the resident local population and indirectly by
increasing the number of casino visitors. The total impact includes both direct and indirect effects, as

explained in equations (1) and (2), where crime (Cjy) in county i in year t is a function of the presence of a

Bontinued gambling is often perceived as a way to win back needed meney. “Chasing” one’s losses is a charac-
teristic of pathological gamblers. '
Mpfiller and Schwartz {1998) explained in detail how the literature has generally neglected discussing the theoretical

links between casinos and crime.
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casino, the number of casino visitors (V) to the county, and other variables that affect crime {summarized

in the term Other) where a,b, ¢, and d are unknown coeflicients.

Ci = aCasinog + bV + Othery : (1)
Vie

cAttractions; + dCasinog (2)

Casino visitors in equation (2) depend both on the visitor attractiveness of the county { Attractions) and the
presence of the casino. Cocfficient @ measures the direct effect of the casino on crime. The indirect effect

via casino visitors is measured through coefficients b and d. Substituting from (2) into (1) gives

Cy = pi+8Casinoy + Othery, (3)

where 8 = a + bd, and #; = bc Attractions;. The total effect of the casino on crime, 8, in equation (38),
includes the effects 611 both the local population and easino visitors. Estimating e in (1) would give only
a partial effect because it would not take into account the visitor effect.' The key to our being able to
estimate the full effect is having time series data. Becausc many studies of the casino-crime relationship

used cross-sectional data, they were limited to estimating only a partial cffect.

B. Visitors

Estimating direct and indirect effects is important. At the same time, it is also important to avoid a
related mispefception. The observation is sometimes made, “X is associated with crime increases because
X increases tourism and tourists cause crime,” From there the inferential leap is made that any attr’action
that attracts the same number of visitors will have the same crime effects. This perception is false. Apart
from begging the empirical question of whether it is nniformly true that tourists cause crime, this conclusion
comes perilously close to ignoring the cqually important fact that visitors are not generic. Systematically
different types of visitors may have systematically different effects on crime even if the impact for all types
of visitors is positivc.' The presence of a casino in {3) proxics for direct effects on crime that may exist and
for an increased mlml_)ér of casino visitors. Tt does not necessarily follow that the same number of visitors for
another purpose would lead to the same crime outcomes. Visitors for other purposes appear in the variable
Other;;, which we now address.

Time series visitor data do not exist at the county level and certainty do not distingnish visitors for
different purposes. Running regression (3) without such information, therefore, risks a potential omitted
variable bias, In defense, no other crime studies have been run with these data either, but more importantly,

in the casc of casinos, the omitted variables are almost certainly uncorrelated with the entry of a casino.

%]deally we would like to know both o and b to decompose the total effect into the portions generated by visitors
and by locals. Because of data constraints, we estimate the total effect d but not a and b separately. Casino visitor
data do not exist at the county level. Both 2 and b might be estimated using other variables to proxy for the number

of casino visitors, but there are no annual, time-series data at the county level,

13




_Case 1:06-cv-00226-WMS Document 72-2 Filéd 03/16/09 Page 52 of 147

Fortunately, there is at least onc type of tourist for which data are available that we can use to test the
hypothesis of being uncorrelated and having an effect on crime different from the effect that casinos have.
For this we obtained National Park Service time series data from 1978 to 1998 on all visitors to nationa)
parks, monnuments, historic sites, recreation areas and so on. Scores of these parks and attractions, scattered
all across the country, receive millions of visitors annually-—some as many as 14 million. They are in counties
both with sparse population and in counties with large cities. If vacationing families cause crime to the same
extent as other visitors, then these counties should have crime rates to match. In the majority of cases the
correlation between park visitors and the casino variables used in the study were well below 1 percent and
in no case was the correlation above 1.7 percent. This is consistent with the view that omitted variable
bias is likely to be small or zero. Although it always preferable to include such variables when possible, we
are confident that in the case of casinos the procedure employed by {3} of, in cffect, treating data on other
visitors as part of the constant term and the error term is not a problem for the coefficients of interest.!®

A second analytical issue is whother to use “dilu.t',cd” or “nndilntéd” crime rates. That is, should the
rumber of critmes be divided by population—the conventional way to gencrate the crime rate (undiluted)—
or be divided by population plus visitors (diluted}? There arc four possibilitics for research depending on
whether one considers total or partial effects, and studies diluted or undiluted crime rates. Some have argued
for one combination or another without realizing that the choice is not methodological, but depends on what
quéstions the researcher wants to answer. A frequently mentioned invalid claim is that to determine the
change in probability that a resident would be the victim of a crime, the diluted crime rate should be used.
However, knowing what happens to the diluted crime rate does not give the needed information and could
even tnove in the wrong direction. Let s; be the share of the resident population P victimized by residents,
and let s be the share of the resident population victimized by visitors V. Similarly, let o) be the share of
visitors victimized by residents, and o the share of visitors victimized by visitors. Then the crime rate is
s1+s2+ (01 + 02)%; the diluted crime rate is {sy + s2)wp + (01 + ag)wy where wp and U-JV are the share
of visitors plus residents made up by residents and visitors, respectively; and the probability of a resident
being a crime victim is §; + 5. For oxample, assume that residents do not victimize visitars (o7 = 0),
P =V, and (s2 + 0q) is smaller than s;. Without visitors the prebability of a resident being victimized

is s;. With visitors i¢ rises to s; + s3. The diluted crine rate without visitors is ;. With visitors it falls

YWhen visitors to National Park Service sites were included, the regressions {3) showed that an additional one
million park visitors annually were associated with 1.4, 0.34, 14.8, 0.64, 5.3, and 1.73 fewer crime incidents per 100,000
population for aggravated assault, rape, robbery, murder, burglary, and auto theft, respectively. The coefficients for
rape and murder were significant at the 5 percent level and the coefficient for robbery was significant at the 1 percent
level. The estimated effect of an additicnal million visitors was 13 additional larcenies per 100,000 population, but
this coefficient was statistically insignificant. Since we do not have casino visitor data to estimate coefficient b in
(1) we cannot directly compare casino visitors’ and park visitors' effects on crime rates. However, the size of the
effect found for park visitors was many times smaller than the total crime effect found for casinos (coefficient 8)
and reported in section IV. Depending on the crime, the effect of a casino on crime rates five years after entering a
county was 7 to 170 times larger except for the crime of murder. Neither casinos nor park visitors appear to have an

important effect on murder rates. Their coefficients were of comparable magnitude,
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to {s1 + 32 + 02)/2. Thus in this case the diluted crime rate falls while the probability of a resident being
victimized rises. _ _

In this study we are interested in the costs in the host county associated with a change in crime from
whatever source. We are therefore interested in the total effect of casines on crime using the undiluted crime

rate based on equation (3).

C. Separating Casino Effects from Other Effects and Timing

The version of equation (3) wo estimated was
Ci=a+ 5+ ’Yz‘+ 8Lir + B4 + it (4)

where C; is the crime rate (offenses per 100,000 people) of county 4 in year #, « is a constant, and ; is the
county-level fixed offect that controls for unobserved characteristics across counties. The time fixed effect,
7, controls for nationat crime rate trends. Ly is a 12 x 1 vector of the casino opening dummy. Tt includies
4 leads and 7 lags of the opening variable, and captures the intertemporal effects outlined earlier.

Ay is a vector of control variables. It includes population density, the percent of the population that
was ma.le, percent that was black, pe.rcent that was white, and the percent between the ages of 10-19, 20-29,
30-39, 40-49, 50-64, and over 65.17 Economic variables in A,; are real per capita personal income,'® real per
capita unemployment insurance payments, real per capita retirement compensation pe'r old person, and real
per capita income maintenance payments. A;e also includes a dummy variable indicating whether the county
honored a “shall issue” right giving citizens the authority to carry a concealed firearm upon request, and
two years of leads and four years of lags on the shall issue dummy. A;: contains 22 explanatory variables.
£4; is the regression error. Including leads and lags, the regression has 54 explanatory variables. This was
expanded to 66 when analyzing the effects of casinos on adjacent counties. Excluding observations with
missing data reduced the sample size in most regressions from 63,300 (3,165 x 20) to about 58,000, leaving
more than adequate degrees of freedom for estimation, '

The effect of a casino on crime depends on 8. A positive coefficient § indicates that the introduetion
of casinos increased crime and a negative cocfficient indicates that it reduced crime. We independently
estimated each lead and lag of the casino opcning year without cross restrictions to give separate estimates

of the timing of changes. We weighted observations in the regression by county population..

17The remaining groups were Hispanics and those between ( and 9 years,
13This and all other income figures were adjusted to 1982-84 § base,
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D. Data P'reparation
1. Crime Statistics and Control Variables

The sample covered 3,165 U.5. counties from 1977-96. The Federal Bureau of Tnvestigation's Uniform Crime

Report!?

provided the number of arrests and offenses for the 7 FBI Index I offenses.2® With the exception of
Alaska, the county jurisdictions usually remaine_ed unchanged over our sample period. We used U.S. Census
Bureau data for the demiographic characteristics that might affect the crime rate. These controls include
population density per square mile, total county population, and population distributions by race, age and
sex. Income, unemployment, income maintenance transfers, and retirement data were obtained from the
Regional Economic Information Systemn, a component of the Bureau of Commerce. Appendix II provides

. more information about the data.

2. * Casino Locations

The natural operating measure for casinos is gross revenue or profits. Unfortunately, such panel data do not
exist —American Indian casinos are not required to report revenues. We therefore used the year a county first
had an opcrating Class III gambling establishinent, including riverboat casines, American Indian casinos,
land-based casinos, and in the case of Florida and Georgia, “boats to nowhere”—cruises that travel outside
U.S. boundary waters to gamble, and that contain primarily U.S. participants. Not all forms of gambling
qualify as a casino. For example, Montana has thousands of small gambling outlets that offer keno or video
poker, many of which are in gas stations along the highway. Also, California has many card houses, some of
which are illegal. These establishments are distinct from casinos in size and type of play.

We first contacted state gaming authorities. II'] casos like Washington, this was an expeditious way to
ascertain the first year a casino opened. However, even the contral gaming authorities and Indian affairs
committees often lacked information on Indian casinos. In most states, therefore, we called each casino to
obtain its opening date or first date of Class 11T gambling if it had previously been a bingo hall, etc. We
also used lists from the Casino City website, www.casinocity.com, which lists casinos in every state. This

list was verified against the annually-produced Executive’s Guide to North American Casinos.

IV. Results

Table 2 reports the results for the coefficients of interest: four years of leads, the opening, and seven years of

lags of the casino opening variable.?! t-statistics are shown below the estimated coefficients. All coefficients

118, Department of Justice, Federal Bureau of Investigati.on. Uniform Crime Reports: Coﬁnty-leve[ Detailed Ar-
rest and Offenses Data, 1977-1996. Washington, D.C.: U.S, Department of Justice, Federal Bureau of Investigation.

Ann Arbor, MI: Inter-university Consortium for Political and Social Research (distributor}.
*See Appendix I for the definitions of the crimes.
21 The results for the 588 other coefficients and t-statistics for the seven crime regressions are not included in the

interest of space, and because they are used as contrals and we are primarily interested in the casino-related variables.
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refer to changes per 100,000 peoplée. For example, the coefficient of Lag 4 in the column labeled “Aggravated
Assault” is 50.20 and indicates that the aggravated assault rate was higher by 50.29 offenses per 100,000
population four years after a casino opened in the county. The number of observations for each regression
varied from 57,029 to 57,847. R? was between .70 and .89. '

The reported regressions exclude measures of law enforcement. activity such as conviction rates, sentence
lengths, arrest rates, annual police employment and law eaforcement expenditures for two reasons. First,
including them would have significantly limited the rumber of counties with available data. Conviction rates
and sentence lengths are available for only four states {Mustard 2000}, and annnal police employment is
unavailable at the county-level. The trade-off was one of reduced efficiency from loss of data versus omitted
variable bias that would lead us to understate the true impact of casinos on crime.

Using the arrest rate is problematic because it is undefinod when therc are 0 offenses for a given crime
type.2? Many small counties in our sample record no offenses cven for property crimes for a given year,
and large counties frequently have no offenses for murder and rape. Therefore, including the arrest rate
climinated many observations, reducing our sample by over 30,000 observations for some offenses.

Second, and more important, by excluding these variables the reported regressions understate the true
impact of casinos on crime. The Table 2 regressions with the arrest rate included displayed increased post-
opening casino coefficients. ™ This is consistent with information from law cnforcement officials who reported
that enforcement expenditures increased substantially when casinos opened, and provides support for the
evidence that omitting these variables understates the crime effect. Stephen Silvern (FBI in Atlantic City)
documented that expenditures for the Atlantic Ci‘r.jr Police Department and Prosccutor’s Office grew much
more rapidly in the late 70s and early 80s than similar expenditures in the rest of the state and nation
(Gaming Confercnce 1999). The Director of the Indiana Gambling Commission reported that Indiana
hired an additional 120 state troopers when the casinos opened in 1995.24 Allocations for police services
also rose substantially in New Orleans upon introduction of casinos.?® Law enforcement, officials strongly
cmphasize that to maintain public safety it is necessary to increase spending on cnforcement resources when
casinos open. Because we are unable to accurately measure these additional resources that reduce crime,
the estimates without law enforcemnent variables understate the effect of casinos on crime and form a lower

bound on the impact.

The full regression output is available from the authors on request.
*2%ee Lott and Mustard {1997) and Levitt (1998} for more detailed discussions of problems with arrest rates,
23We do not present the coefficients in a table because the results are qualitatively similar to the Table 2.
24 John Thar, Director of the Indiana Gambling Commission, report at Gaming Conference 1999.
25Lt, Joseph P. Lopinto, Jr., Commander of the Gambling Section of the New Orleans Police Department reported
that his department has been significantly resource constrained since the opening of New Orleans’ casinos and the

resulting increase in demand for pelice services. Gaming Conference 1999.
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Table 2: Crime Rate Regressions - Casino Leads and Lags.

{Coefficient units are additional crime incidents annually per 100,000 population.)

Aggravated Assault Rape Murder Larceny Burglary Robbery  Auto Theft

Lead 4 5.44 0,42 0.87 243 89 36.68 9.91 26.40
(0.758) {0,500} (3.225)  (6.113)  (31.309) (1.672) (2.222)

Lead 3 3.14 0.76 0.68 200.61 34.00 3.79 74.62
{0.438) {0.902) {2.506)  {5.081)  (1.301)  (0.640) (6.286)

Lead 2 —4.32 0.21 0.57 89.83 19.43 8.67 117.84
(—0.602) 0.251)  (2.008)  (2.250)  (0.741)  (L.462) (9.916)

Lead 1 —8.02 —0.72 1.20 88.05 —0.54 10,51 137.59
(—1.132) {—0.865)  (4.513)  (2.236) (—0.021)  (1.796) (11.735)

Open 0.25 ~0.46 1.38 17208 . ~17.80 14.94 177.33
(0.033) (—0.520) (4901}  (4.138) (-0.644) (2.418) (14.323)-

Lag 1 3.75 1.06 1.36 235,81 40.84 34,96 210.29
{0.505) {1.240) (4.876)  (5.71%)  (1.508)  (3.706) (17.131}

Lag 2 ~7.86 0.29 1.34 67.04 —41.24 41.18 189.68
{— 0.988) {0.316) (4.486)  (1516)  (—142)  (6.266) {14.407)

Lag 3 25.81 4.30 1.18 09.52 —31.12 74.06 242.09
(2.758) (4.044) (3.362)  (1.914)  (—0.911}  (9.586) (15.641)

Lag 4 50.29 7.61 0.59 289.82 83.67 54.65 198:85
(3.881) (5.179) (.216)  (4.030)  (L771)  (5.113) (9.287)

Lag 5 112.55 11.64 —0.54 771.74 356.68 68.07 331.08
(7.132) (6.470)  (—0.909) (8.775)  {6.173) {5.208) (12.645)

Lag 6 88.28 11.26 —1.47 777.38 201.59 9,99 359.71
(4.750) (5.364)  (—2.117) (7.568)  (2.988)  (0.655) (11.763)

Lag 7 109.50 10.98 —0.98 109290  226.56 20.91 377.81
(5.704) (5.021)  (-1.351) (10.214)  (3.223)  (1.315) {11.861)

N 57761 57029 57847 57841 57838 57842 57846

F 364.9 121 83.01 138.34 352.27 132.76 327.45

Prob > F 0.0 0.0 0.0 0.0 0.0 0.0 0.0
R-squared 0.825 0.741 0.762 0.800 0.607 0.891 0.851

A. Violent Crime

Figure 6 displays the information for violent crime from Table 2. The horizontal axis plots the casino opening
leads and lags and the vertical axis plots the coefficient estimates. Figufe 6.1, for example, shows the effect
of casino opening on aggravated assaults for the four years before and seven years after opening, The plotted
vertical lines show the 99 percent confidence intervals, the range within which the regression indicates the
true coefficicnt should lie with 99 percent probability.

For aggravated assault, the coefficients for all four years of leads, the year of opening, and the first two
years after the casino opening are not significantly different from zero. However, coefficients for the third and
subsequent year after opening are significantly above zero, and the trend rises. By the third and subsequent

year casinos are a statistically sighificant contributor to increased assanlt rates, The estimated high occurs
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Figure 6: Casino Effects - Violent Crime
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in the fifth year after opening, when the aggravated assault rate is 112 assaults higher per year.28

Although the point estimates for years 3 through 7 after opening are each statistically significant at
better than the 1 percent level, the number of countics with casinos open three to seven years is 91, 59, 35,
12, and 7, respectively. Because the number of counties whose casinos opened 6 and 7 years before is small,
we treat the estimates for the sixth and seventh year lags cantiously.

The problem of small number of observations should not be confused with the problem of poor obser-
vations from which we do not think the sample suffers for several reasons. First, counties that introduced
casinos during the sample period and that remained open 7 or more years is geographically diverse, including
Florida, Nevada, New Jersey, and South Dakota. Second, the dates of openings are temporally diverse, the
carlicst occurring in 1978, and others ranging up to eleven years later. During this time, national crime rates
both rose and fell (see Figure 1). Third, there is no pattern to the crime rates in the diverse sampling of

counties: 4 counties had a declining crime rate before casino introduction, 3 had rising, and the crime rates

26The estimated pattern of crime increase is unlike the typical pattern of visitor increases after casino opening,
Grinols and Omorov {1996) showed the number of visitors to Tllinois casinos typically rises immediately after opening

and reaches equilibrium levels after six months or fewer.
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after the introduction of casinos- covering as they did different regions and different eras of time—did not
fit any pattern.. Fourth, the pattern observed in Figure 6 was robust to removing the observations of each
state. Fifth, the reeression itsclf controlled for a large number of demograplic, income, and other variables
that varied across the different connties and different time periods.

Figure 6.2 for rape shows a pattern similar t¢ aggravated assault, Coefficients are not significantly
different from 0 prior to the opening. However, they. are positive and significant in the third year after the
casino opened, and rise thercafter. A county that introduces a casino might expect a negligible impact in
the first, two years after opening, but a higher rape rate by & to 12 incidents per 100,000 population in the
fourth and fifth years after opening. The pattern for robbery (Figure 6.3} is similar to aggravated assault
and rape with two exceptions. First, the increase in robbery began immediately. Second, the estimated
coefficients for the sixth and seventh vears after the casino opened cannot be distinguished from zero. One
potential explanation is that the cffect of casinos on robhery dies out in the sixth and seventh years after
opening. Another is that the sample does not have cnough obscrvations with casinos opening six or seven
years previously to distinguish an effect for this type of crime.

As expected, the impact of casinos on murder is the smallest of all offenses, Figure 6.4 shows there are
significant cocfficients only for the year before opening through the third year after opening, and implies
about 1.3 additional murders for casino countics. However, casino counties have slightly higher murder rates
(by about 0.7) before opening, and the change from before to after is not statisti(:ally significant. Gambling-
related murders and deaths are frequently high profile cases. They include cases such as the disgruntled '
gambler who killed a casino teller when he tried to retrieve his gambling losses, a spouse who fought over the
other’'s gambling losses and was murdered, a parent’s gambling leading to the death of a child and similar
tales.2” However, such murders are not {requent and systematic enough to merit a strong assertion about
the impact of casinos on murder. Because marrder is the least frequently committed erime and most counties
have zero murders, murder rates typically have high variance, which makes it difficult to conclusively identify

effects.

B. Property Crime

Figure 7 displays the Table 2 coefficients for property crimes, which are committed far more frequently
than violent crimes. Figure 7.1 displays a pattern similar to rape, robbery and aggravated assault (Figures
6.1, 6.2, and 6.3)—relatively little impact until the fourth year when crime rates increase consistently. The

larceny coefficients increase from 67 in the second year after opening to over 1000 by the seventh year, This

27Gee Jeffry Bloomberg, Prepared Statement, Hearing Before the Committee on Small Business, House of Repre-
sentatives, 103rd Congress, Second Session, 21 September 1994, Serial No. 103-104, Washington, D.C.: USGPO, p.
47. Accounts of the more spectacular gambling-related murders and deaths (most often suicides) often appear in
the press. US4 Weekend, February 10-12, 1993, p. 20:, for example, describes a man killing his wife and beating
up his daughter in a fight over his gambling away thousands of dollars. The Associated Press September 3, 1987,
réported on the 10-day-old infant wha died of dehydration after being left in a warm car for about seven hours while

her mother played video poker in South Carolina.
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rising impact indicates that the negative effects of the casino-crime link outweigh positive impacts over time,
and is consistent with the negative development argnment that it takes a while for gamblers to exhaust
persoha] resources before resorting to larcenous crime. An alternative explanation of the delayed impact is
that casinos have an immediate impact on crime, but that impact is netted out by a large increase in police
resources, which are typically significantly increased when casinos open, but do not maintain the same rate
of growth over time. The slightly more immediate impact of casinos on violent crime observed in Figure
6 may be explained in terms of imported criminals. It may take less time to habituate to a new casino’s '

location than for people to exhaust their resources.

Figure 7: Casino Effects - Property Crime
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Figure 7.2 for burglary is very similar to larceny, robbery, assault and rape. Burglary shows no noticeable
impact of casinos until the fourth year after casino opening. The five, six and seven year lag estimates are
significant at between 200 and 400 additional offenses, again indicating that the negative effects of casinos

dominate the positive effects over time.
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Figure 7.3 for auto theft presents a different picture. Tt is the only crime that showed a rising trend
before casino opening, which continued unabated through the seventh year after opening. Figure 8 shows
that casino counties did not cxperience the same decreases in auto thefts that noncasino counties experienced
after 1991, when the number of casinos increased rapidly.2® Thus, one reason for the auto theft results is

that casinos play a role in causing auto thefts not to fall as fast as they did in noncasino counties.

Figure 8: Auto Theft Crime Rates: Casino vs. Noncasino Counties
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A second factor may be that we were unable to control for Lojack, an electronie tracking system that
allows police to quickly locate and recover stolen autos. Ayres and Levitt (1998) found that Lojack accounted
for a significant reduction in anto thefts in the 1990s. Because cities that implemented Lojack generally do

not have casinos, we may overstate the effect of casinos on auto theft.2® It is also possible that Lojack’s use

28N ote that a similar divergence in Florida started in 1984 and grew after that, consistent with Florida casino
openings. The first Florida casinos opened in two counties in 1982, two more opened in 1988, and the rest opened

between 1990 and 1995.
29 Ayres and Levitt (1998) showed that Lojack had little eﬂ”ect on other offenses, so our results for the other crimes

will not be affected.
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is not yet sufficiently widespread to greatly affect our cstimates.

To summarize our empirical results, the casino opening lead variables indicate that casino and noncasino
counties have similar crime patterns prior to the opening of casinos. Casinos are not more likely to be
placed in areas that have systematically different crime environments than other regions. - After casinos
open the crime trends differ: casino-county erime rates increase refative to the noneasino-county rates. The
differences typically bégin a few years after casino opening and increase over time. These characteristics
are consistent with the predicted effects outlined in the theory. For example, we know that problem and
pathological gamblers generate crime and, according to clinical research, take about two or three years to
exhaust alternative resources before they commit crime. Furthermore, the most significant effects are for
offcnses where obtaining financial resources is the primary motivation of the erime. Not unexpectedly, the
only crime that shows no effect is murder, which has the least clear relationship to casino gambling. Studies
that did not have large data sets, a sufficient number of years of ohservations after casino opening, and that
did not allow for the impact to change over time have missed these effects.

The evidence presented thus far suggests that casines increased crime, but provides no information about

whether casinos created crime or redistributed it from one area to another. We address this question next.

V. Do Casinos Create Crime or Attract It from Elsewhere?

The previons section provided strong evidence that the introduction of casinos is associated with an increase
in crime rates in the host county beginning approximately three years subsequent to introduction. Grouping
crime into property and violent categories, the estimates suggest that after six years, 8 percent of property
crime and 1{) percent of violent crime in casino counties is due to casinos.3°

But do casinos create crime, or merely move it from other locations? In this section, we address this

question by examining the crime rates of counties that horder casino-counties. When casinos open, crime
rates in neighboring counties could cither decrease, remain the same, or increase. The first possibility
supports the idea that casinos move crime from adjacent counties but do not create new crime. In the
second case adjacent counties experience no change in crime, which indicates that total crime rises and that
casinos create crime. The last possibility is that both host and neighbor counties experience increased crime
rates, which indicates that casinos create crime that spills over into neighboring areas.

To implement a test strategy, we defined a set of neighbor lead, opening and lag variables, similar to
the original set used in Table 2 for the host county. The “neighbor opening” variable tock a value of t if
a casino opened in an adjacent county in a given year. Those twelve new variables increase the number of
regressors to 66, The adjacent counties are the relevant unit of measurement for this purpose, because the
vast majority of casino patrons come from the local region surrounding the casino, For example, in Ilinois
over 92 percent of casino customers come from within 75 miles.3? Therefore, a substantial majority of the

visitor movemnent, will be accounted for with the adjacent county technique. A few casinos, most of which

898ection VI. explains the computation of these numbers.
31Gazel and Thompson, 1956. i

23




e e

Case 1:06-cv-00226-WMS Document 72-2 Filed 03/16/09 Page 62 of 147

Table 3: Crime Rate Regressions - Casino Neighbor Leads and Lags

Egravated Assault RaEe Murder Larceny Burgiary Robhery Auto Theft

Lead 4| 12.59 T59  -0.07  96.84 066  17.04 1.20
. (3.171) (2.544) (-0.490) (4.382) (0.045) (5191)  (0.183)
Lead 3 3.80 513 005 2081  -13.82  11.27 1873
{(1.217) (0.256) (-0.366) (0.948) (-0.965) (3.467) _ (-2.870)

Lead 2 19.73 700 060 7144 2583  36.97 875
(5.007) (2.059) (4.079) (3.257)  (1.777) (11.348)  (1.341

Lead 1 10.71 082 060 5.66 1063 21.51 15.89
(2.745) (1711) (4.061) (0.261)  (0.744) (6.666)  (2.459)

Open 140 068  0.88 .82 387 4.4 9.37

. {0.355) (1442) (5926) (0.310) _ (0.267) (1.267)  (1.430)
Lag 1 427 035 089  29.63 5.57 12.08 32.95
(1.027) (:0.719) (5.658) (1.280)  (0.366) (3.513)  (4.785)

Lag 2 2048 286 057  -17326 -70.49  -490 2159
{-4.467) (-4.824) (3.316) (-6.790) (-4.200) (-1.202)  (-2.844)

Lag 3 13.40 T08 067 4763  7.40 6.03 9.86
(2.566) (1.765) (3.403) (-1.638) (0.387) (1.397)  (1,141)

Lag 4 14.74 723 075  -3491 4204 1442 3114
. (2.424) (4.761) (3.269) (-1.326)  (1.888) (2.867)  (3.091)

Lag 5 19.70 502 037 27167 14078  32.73 132.77
(2.418) (5382) (1.203) (5.963) (4.698) (4.837)  (9.796)

Lag 6 63.08 649 047 47250 7173 3480 233.09
{4.981) (4.493) (0.981) (6:699)  (1.546) (3.303) . (11.109

Lag 7 4144 057 000 22330 16821 4344 89.63
(3.547) (0.430) (-2.262) (3.430) (3.931) (5.012)  (4.841)

N 57761 57025 57847 - 57841 57838 57842 57846
F(65,4) 299.7 1003 704 1161 2886 1126 2725
Prob > F 0.0 00 - 00 0.0 0.0 0.0 0.0
R-squared 0.826 0.742 0763 0801 0667 0892 0852

are in Nevada, draw their customers [rom outside their immediate area. However, our estimates do not rely
on these casinos to identify the effects, be(:éuse these casinos opened prior to 1977.

Table 3 shows the estimated effect of casinos on crime rates in neighboring counties. When the neighbor
variables were included the host county crime cocfficients were virtually unchanged, both in terms of point
estimates and statistical significance. The correlation of the host county lead and lag coeflicients of casino
opening between the two regressions was higher than .99 for aggravated assault, rape, larceny, burglary, and
auto theft, and was 985 for murder and .979 for robbery.

The pattern of crime increases in counties adjacent. to casino counties showed no evidence of compensating
reductions in crime and therefore no evidence of crime shifting. For years before the opening of casinos, there
is virtually no impact of the casino on ¢rime rates in neighboring counties. Generally, the overal pattern
of crime rate influences is similar to the pattern in the host county, with crime increascs beginning after
three years of casino introduction, but attenuated relative to the host county effect. For example, Figure
9 shows the coefficients for neighboring courtics for aggravated assault: (thin line) compared to the host

county coefficients (heavy line). The crime rate for agaravated assaults in counties neighboring casino host.
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counties is 1n31gmﬁcanfly different from zero for five out of the first seven years of the sample (four years
before casino opening up to two years after opening), but thereafter all of the coefficients are statistically
significant and positive. Comparison to the heavier line showing the host county coefficients reveals that in
both the host county and-neighboring counties there is little impact of the casino until approximai_;ely the
third year after opening. From that point the crime rate bogins to rise, with the crime rate in neighboring
counties rising less than in the host county. The pattern in Figure 9 is consistent with a spillover effect for

agpravated assault.

Figure 9: Neighbor County Effects: Violent Crimne Rates on Vertical Axis i
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Rape exhibits a similar pattern. Robbery rates fell in neighboring counties before the opening of casinos.
However, starting in the sccond year after opening robbery rates increased substantially. The U-shaped
pattern for the neighboring county crime rafe with the base two years aftor casino opeuning is a strong
_ indicator that casinos openings lead to robbery spillover effects in neighboring counties.

Murder rates in the neighboring county are not discernably different after the introduction of a casino.
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The lack of a pattern attributable to the opening of casinos agrees with the host coimty effects described in
the. previous section. Figure 10 piots the host county and neighbor county coefficients for property crime.
The pattern of increased crime in neighboring conntics beginning three or four years after introduction of
_casinos is apparent for larceny and burglary. As before, the effect in neighboring counties is.smaller than in

the host county.

Figure 10: Neighbor County Effects: Property Crime Rates
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In our discussion of host county anto theft rates we speculated as to why the host county estimated
coefficients presented a different pattern of continually growing crime. This pattern of host county coefficients
did not appear to be closely related to the introduction of casines. However, auto theft for neighbor counties
displays the pattern of crime increases observed for other crimes. There is a discernably different crime rate

three or more years after the opening of the neighboring casino, but not in the years before, The neighbor

county effect suggests spillover of auto theft crimes due to the casino, even though host county effects are

primarily driven by non-casino factors.
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Taking all crimes into account, the data contain no evidence of compensating reductions in the crime rate
of neighboring counties when crime rises in casino counties. The evidence more strongly supports spillover
effects for all crimes but murder when casinos are introduced. The spillover effects are on the order of half
the size of the casino host county effect. Therefore, we would conclude that casinos create crime, rather than

attract it from elsewhe_re.

V1. | Cost Implications

The Table 2 coefficients allow us to estimate the fraction of vhserved crime due to casinos. In this section

we combine these estimates with information about the cost of each crime to estimate social costs.

A. Share of Observed Crime Due to Casinos

Summing the estimated number of crimies attributable to casinos (for each county accounting for how many
years the casino was in operation) and dividing by the casino counties’ total population for each year measures
the contribution of casinos to observed crime. Very little crime was due to casinos until the 1990s. Thereafter
a growing percentage of observed crime was attributable to casinos. In 1996, the last year of our sample,
casinos accounted for 10.3 percent of violenit erime, and 7.7 percent of property crime in casino counties.
Estimates of the share of crime attributable to casinos in the same year for individual crimes ranged between
3 and 30 percent. Auto theft was the highest, followed by rohbery at 20 percent. The valnes for the rest of

the offenses were between 3-10 percent.

B. Costs of Casino-Induced Crime

Recent studies have estimated the social costs of index crimes. We use total cost per victimization figures
adjusted to 1998 dollars using the CPU-U to calculate the total cost of the crimes committed in casino
counties that are attributable to the casino presence according to the coefficients in Table 2.2 We also
compute the crime cost for casino counties on a per adult basis. Both results are shown in Figure 11.

Figure 11 shows that total costs were relatively low over most, of the 1980s; rising significantly only after
1988. By the end of the period, total costs for the 167 casino counties reached $1.3 billion per year in 1995
and 1996.%3 On a per adult per year basis, the costs were $1.10 or below until 1984, between $5 and 39
through 1988, $33‘in 1990, $65 in 1995, and $63 in 1996, the last year of our sample.

We can (:6mpare these cost estimates with others that relied on different methodelogy. Secial costs of
casinos have commonly been estimated in terms of the average cost imposed on society by a representative

problem and pathological (P&P) gambler® multiplied by their number, In the most recent comprehensive

82Gae Miller, Cohen, and Wiersema, 1996, column 4 of Table 9, p. 24.
33The precise figures were $1.302 billion in 1995 and $1.275 billion in 1996.
3gome studies group problem and pathological gamblers, some treat them separately. Costs are computed by

learning the behavior of P&Ps through direct questionnaires and surveys.
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Figure 11: Casino Crime Costs: 1977-1996
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study of this type of which we are aware, Thompson, Gazol,., and Rickman (1996b) found that total social
costs were $135 per adult in 1996 dollars, of which $57 (42 %) were due to police and judicial-related costs
and thefts.®® Thompson, et al. reported that they intentionally “projected numbers believed to be very
conservative,” and that the erime costs in their sample {Wiscousin) were probably lower than similar costs
in other locations. For all of these reasons, and taking into account the different samples and methodology,
their estimate is remarkably close to the direct costs estimated here for 1995-96 of $65 and $63. Applying
the Thompson, et al proportions to our data, total social costs in those years would be $156 and $151 per
adult.

33The social-cost impact of casino-related serious problem gamb]eré was $138,453,113. Dividing this by the number
of adults over 20 in the counties with casinos gives the per adult figure in the text. The proportion of costs due to
. police, theft, and judicial-related costs is determined from their tables A-2 and A-5.
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C. Pigouvian Taxes

What are £h0 policy implications of casino-induced crime? Standard Pigouvian corrective theory for an
industry with externalitics is that it should be taxed by an amount equal to the costs that it imposes on
socicty. By internalizing the externalitics, corrective taxes would cause casinos to adjust their operations or
go-out of business. Only those that could pass a cost-benefit test by compensating society for the damage
they cause would continue to operate, Relative to the revenues for a representative casino of about $230
per adult each year from nearby residents, Pigouvian corrective taxes for the seven index I crimes would
represent 25-30 percent of revenucs. If other social costs are ultimately identified, required taxes would be
higher.

An alternative to Pigouvian taxes depends on whether gambling can be offered in a‘manner that does not
lead to externalities. For example, can gambling be provided in a manner that does not generate problem
and pathological gamblers, and thereby ]céxi to fewer crimes? If so, it may be less costly to society to

implement than the response based on Pigouvian taxes.

VII. Conclusions

Our analysis of the relationship between casinos and crime is the most exhaustive ever undertaken in
terms of the number of regions examined, the years covered and the control variables used. Using data
from every U.S. county from 1977 to 1996 and controlling for over 50 variables to examine the impact of
casinos on the seven FBI Index I crimes (murder, rape, robbery, aggravated assault, burglary, larceny and
auto theft), we concluded that easinos increased all crimes except murder, the crime with the least obvious
connection to casinos. Most offenses showed that the impact of casinos on crime increased over time and
began about three years after casino introduction. This patteru is consistent with the theories that problem
and pathological gamblers commit crime as they deplete their resources, that nonresidents who visit casinos
‘may both commit and be victims of crime, and that casinos lower information costs of crime and increase
the potential benefits of illegal activity. These effects outweigh the potentially positive effects on crime that
casinos may have through offering improved labor market opportunitics.

According to our cstimates, between 3 and 30 percent of the different crimes in casino counties can be
attributed to casinos. This translates into a social crime cost associated with casinos of $65 per adult in 1995
and $63 per adult in 1996. These figures do not include other social costs related to casinos such as crime
in neighboring counties, direct regulatory costs, costs related to employment and lost productivity, social
service and welfare costs. Overall, 8 percent of property crime and 10 percens of violent crime in counties
with casinos was due to the presence of the casino. Although robbery. the offense that exhibited the largest
increase, is classified as a violent crime, it is more appropriately classified as a property crime in that its
motivation is financial. '

We also investigated whether the crime in casino counties is attracted (moved) from other regions or is
created. Counties that neighbor casino counties generally experienced crime increases whose pattern matched

the pattern in casino counties, but smaller. This indicates that crime spilled over from casino counties into
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neighbor counties, rather thaﬁ shifting crime from one arca to another,

In future research we hope to refine this study. Questious include whether different types of casinos have
different impacts on crime. For exampie, do riverboat casinos atfect crime in the same manner as land-based
casinos or casinos based on Indian Reservations? Is there a difference based on geographic arcas? Do casinos
in rural areas affect crime in the same way as those in more highly populated arcas? We will also try to
decompose the total effect into the fraction due to local residents and visitors. We will also extend the data

set as new data become available.

APPENDIX I

Definitions of FBI Part I Index Crimes®®
The FBI Uniform Crime Report, Part T offenses as follows:

1. Violent Crime-includes murder, rape, robbery and aggravated assault.

A. Murder and Non-negligent Homicide is the wiliful (non-negligent} killing of one human being by
another and is based on police investigations, rather than the evaluations of a medical examiner or judicial
body. Deaths caused by negligence, attempts to kill, assaults to kill, suicides, accidental deaths, and justifi-
able homicides are excluded from this category. Justifiable homicides are limited to the killing of a felon by
& law enforcement officer in the line of duty and the killing of a'felon by a private citizen.

B. Forcible Rape is the carnal knowledge of a female forcibly and against her will. Included are rapes by
force and attempts or assaults to rape. Statutory offenses {where no force was used and the victim is under
age of consent) are excluded.

C. Robbery is the stealing, taking or attempting to take anything of value from the care, custody
or control of a person or persons by force, threat of force or violence and/or by putting the victim in
fear. Robbery includes attempted robbery. Robbery is divided into seven subclassifications: strect and
highway (which accounted for 52 percent of all robberics in 1992), commercial house (11.9 percent), residence
{10.1 percent), convenience store (5.3 percent), gas or service station (2.5 percent), bank (1.7 percent) and
miscellaneous (13.1 percent).

D. Aggravated Assault is the unlawful attack by one person upon another for 'rhe purpose of inflicting
severe or aggravated bodily injury. It includes assaunlt with intent to kill. This type of assault is usually
accompanied by the usc of a; weapon or by means likely rb produce death or great bodily harm. Simple

assaults are excluded.

36The definitions are taken from Crime in the United States: 1993 (U.8. Department of Justice, Federal Bureau
of Investigation), Appendix H, 380-381. The statistics quoted for 1992 are taken from Crime in the United States:
1992, Section One.
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I1. Property Crime -includes burglary, larceny and auto theft.

A. Burglary is the unlawful entry of a structure to commit a felony or a theft. It inciudes attempted
forcible entry, attempted burglary and burglary followed by larceny.

B. Larceny (excépt motor vehicle theft) is the unlawful taking, carrying, leading or riding away of property
or articles of value from the possession or constructive possession of another. Larceny is not committed by
force, violence or fraud. Attempted larcenics are included. Embezzlement, “con” games, forgery, worthless
checks, ete., are éxcluded. Larceny is subdivided into a number of smaller classifications: items taken from
motor vehicles (22.6 percent of all larcenies in 1992), shoplifting (15.8 percent), taking of motor vehicle
accessories (14.0 percent), taking from buildings-(14.0 percent), bicycle theft (5.9 percent), pocket picking
(1.0 percent), purse snatching (0.9 percent), taking from coin operated vending machines (0:9 percent), and
all others (24.8 percent).

C. Motor vehicle theft is the theft or attempted theft of a motor vehicle. A motor vehicle is self-propelled
and runs on the surface and not on rails, Motor vehicle theft includes all cases where vehicles are driven
away and abandoned, but excludes vehicles taken for teruporary use and returned by the taker. Specifically

excluded from this category are motorboats, construction equipment, airplanes and farming equipment.

APPENDIX II

Explanation of County level Data

The number of arrests and offenses for cach crime in every U.8. county from 1977-1996 was obtained from
the Federal Burean of Investigation’s Uniform Crime Report County-level Data. When the UCR data had
an observation with a FIPS code that did not match any county listed in the codebooks, that observation
was deleted.

One significant problem with the offense data has occurred since 1985. When ICPSR compiles the
FBI data, it cannot distinguish between legitimate values of O and values of 0 that should have been coded
missing.®” If an individual offense or arrest category had a value of ( and that county had non-zero values for
other crime categorics, we used the raw data. This rule was followed because the FBI and ICPSR indicated
that law enforcement agencies normally report the data for all crimes and do not selectively send- data for
some types of crimes and not for others. If the number of offenses and arrests was 0 for all categories in a
given county 'in a given year, then that county was assigned missing values for all offense and arrest rates.

State populations were taken from the Statistical Abstract of the United States. The county population,
age, sex and race data for all years except 1990 and 1992 were obtained from the U.S. Department of
Commerce, a division of the Bureau of the Census. All population measnres estimate the July 1 population

for the respective years.®® The age distributions of large mﬁitary installations, colleges, and institutions

87Ken Candell of the FBI and Chris Dunn of ICPSR have provided much assistance with these problems.
38For further descriptions of the procedures for calculating intercensus estimates of population, see ICPSR (8384):

“Intercensal Estimates of the Population of Counties by Age, Sex and Race (United States): 1970-1980." U.S.
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were estimated by a separate procedure. The counties for which special adjustments were made are listed in
the report.®® The 1990 and 1992 estimates were not, avaiiable from the Census Bureau, The 1990 data were
estimated by taking an average of the 1989 and 1991 data. The 1992 data were estimated by multiplying
the 1991 populations by each county’s 1990-1991 growth rate. The Burean of the Census provided the data
on land area in square miles.*¢

Data on income, uncmployment, income maintenance -and retirement were obtained from the Regional
Economic Information System, a component of the Burean of Commerce. Income maintenance includes
Supplemental Security Insurance (SST), Aid to Families with Dependent Children (AFDC), food stamps, and
other income maintenance (which includes general assistance, emergency assistance, refugec assistance, foster
home care payments, earncd income tak credits, and encrgy assistance). Unemployment insurance benefits
include state umemployment insurance compensation, Unemployment Compensation for Federal Civilian
Employees (UCFE), Unemployment for Railroad Employees, and Unemployment for Veterans (UCX), and
other unemployment compensation (which consists of trade readjustment allowance payments, Redwood -
Park benefit payments, public service employment benefit payments, and transitional benefit payments).
Retirement payments included old age survivor and disability payments, railroad retirement and disability
payments, federal civilian employee retirement payments, military rotirement payments, state and local
government employee retirement payments, federal and state workers’ compensation payments, and other

forms of government disability insurance and retirement pay.

Department of Commerce, Burean of the Census. Winter 1985. ICPSR, Ann Arbor, MI 48106. Also, see “Intercensal
Estimates of the Population of Counties by Age, Sex and Race: 1970-1980 Tape Technical Documentation.” U.5.
Bureau of the Census, Current Population Reports, Series P-23, No, 103, “Methodology for Experimental Estimates
of the Population of Counties by Age and Sex: July 1, 1975." U.5, Bureau of the Census, Census of Population, 1980:
“County Population by Age, Sex, Race and Spanish Origin” (Preliminary OMB-Consistent Modified Race).

¥ys. Bureau of the Census, Current Population Reports, Series P-23, No. 103, “Methodology for Experimental
Estimates of the Population of Counties by Age and Sex: July 1, 1975.” U.S. Bureau of the Census, Census of Pop-
ulation, 1980: “County Population by Age, Sex, Race and Spanish Origin” (Preliminary OMB-Consistent Modified

Race), pp. 19-23. . .
407 ond area includes intermittent water and glaciers that appear on census maps and in the TIGER file as hy-

drographic features. It excludes all inland, coastal, Great Lakes and territorial water. Inland water consists of any
lake, reservoir, pond or similar body of water that is recorded in the Census Bureau’s geographic data base. It also
includes any river, creek, canal, stream or similar feature that is recorded in the data base as a two-dimensional
feature (rather than a straight line). Rivers and bays that empty into these bodies of water are treated as inland
water from the point beyond which they are narrower than one nautical mile across. Coastal and territorial waters
include portions of the oceans and related large embayments, such as the Chesapeake Bay and Puget Sound, the Gulf

of Mexico and the Caribbean Sea, that belong to the United States and its possessions.
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Exhibit “B”




P
e
e

L

SRR
s

-

Ui

Lo 3‘»«;23%@ i
e e

s

R R

o

-

3
S
e

Saies

=

-

F

e
L

S
=

RoohaE

-
e S,
o i




Case 1:06-cv-00226-WMS Document 72-2 Filed 03/16/09 Page 76 of 147

: ‘Us.S.f-:Bepa-ftgzment:-dff Just:ce i

 Office of Justice Programs

810 Seventh Street NW.
" Washington, DC 20531

John Ashcroft
Artorhey General

Deborah J. Daniels
Assistant Attorney General

Sarah V. Hart
Director, National Institute of Justice

This and other publications and products
of the National Institute of Justice can be
found at: :

National Institute of Justice
www.ojp.usdoj.govinij

Office of Justice Programs
Partnerships for Safer Communities
-www.ojp.usdoj.gov '




Ca

H

? :06-cv

AT

S

W B
% 8
i 5:

2y
R

i

# méé_

=

JULY 04

-00226-WMS Document 72-2  Fited 03/16/09 Page 77 of 147

This Research for Practice
is based on a final report
submitted to the National
institute of justice;
Pathological Cambling

in Arrestee Populations
(NC] 196677) by Richard
C. MeCorkle, The final
report is available
glectronically from the
National Criminal Justice
Reference Service Web
site, al http/hvww.ncirs,
org/pdifiles nij/grants/
196677 4udf,

Gambling and Crime Among Arrestees:
Exploring the Link

Findings and conclusions of the research reported here are those of
the author and do not reflect the official position or policies of the
U.S. Department of Justice.

This research was supported by National Institute of Justice grant number
99-1)-CX-K011 awarded to the University of Nevada, Las Vegas.

NCJ 203197




s

6-cv100226-WMS Document 72-2  Filed 03/16/09 Page 78 of 147

RESEARCH FOR PRACTICE / JULY 04

ABOUT THIS REPORT

Is there a connection between
problem gambling and crime?
Do compulsive or pathologi-
cal gamblers resort to crimi-
nal activity to pay their debts
and finance their bets? To
examine the link between
problem gambling and crime,
researchers interviewed
arrestees in Las Vegas and
Des Moines to probe their
gambiing behavior and its
relationship to their crimes.

What did the
researchers find?

Using the Arrestee Drug
Abuse Monitoring (ADAM}
Program as a survey vehicle,
researchers found significant-
ly more problem gambling
among arrestees than in

the general population. The
arrestees who were inter-
viewed had high levels of
criminal activity related to
pathological gambling.

® The percentage of problem
or pathological gamblers
among the arrestees was
three to five times higher
than in the general
population.

& Nearly one-third of
arrestees identified as
pathological gamblers
admitted having committed
robbery in the previous

year. Approximately 13 per-.

cent had assaulted some-
one for money. Pathological
gamblers were much more
likely to have sold drugs
than other arrestees.

Limitations of the
study

The study was conducted
among arrestees in only two
U.S. cities—Las Vegas and
Des Moines. Las Vegas likely
has the highest level of resi-
dents and visitors who gam-
ble of any major U.S. city.
Des Moines was chosen to
represent a midsize U.S. city
that had more typical levels
of gambling.

Who should read this
study?

Corrections administrators,

- drug and gambling treatment

providers, State-level govern-
ment policymakers.
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About the Author

Dr. Richard C. McCorkle
is associate professor at
the University of Nevada,
Las Vegas, and chair of
the criminal justice
department. He was the
director of the Las Vegas
Arrestee Drug Abuse
Monitoring (ADAM}
P'rogra m.

Richard C. McCorkle

_Gammmg and Crime Among
Arrestees: Exploring the Link

The spread of legalized gam-
bling in the United States
over the past 15 years has
sparked considerable political
controversy, public debate,
and research (see "How Big
Is Gambling?”). Many policy-
makers are concerned that

widespread gambling, espe-

cially what social scientists
call compulsive or pathologi-
cal gambling, will lead to
increased crime, drug and
alcohol use, and other social
or psychological problems.
They worry that gambling and
its consequences will destroy
individual lives, wreck fami-
lies, and weaken societal
institutions. Another concern
is that many compulsive or
pathological gamblers will
turn to drug sales or other
crimes to finance their habit
and pay their debts.

Unfortunately, what littte we
know about the social and
psychoiogical effects of gam-
bling is derived from studies
of treatment populations

or the genera! public. To
understand the relationship
between gambling and
crime, more needs to be
known about the gambling
habits of people who have

~ been arrested and jailed or

sentenced to prison. Their
gambling and criminat prob-
lems may well be more
chronic and severe than
those of other subpopula-
tions. And we know little
about the nature and conse-
qguences of their gambling
activities, or the extent to
which their gambling is relat-
ed to the crimes for which
they have been jailed.

Exploring the
connection

To better understand and
deal with the relationship
between gambling and
criminal activity, researchers
sought to answer several
guestions about the arrestee
subpopulation:

# How many arrestees are
compulsive or pathological
gamblers and how many
pathological gamblers are
arrested for felony and mis-
demeanor offenses?

® Do compulsive or patholog-
ical gamblers fit any age,
gender, marital status, or
other profile?
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# How does the criminal
activity of compulsive or
pathological gambiers
compare with that of
less serious gamblers
or nongamblers?

# \What proportion of crimes
committed by compulsive
or pathological gamblers is
linked to their gambling -
activities?

# What proportion of compui-
sive or pathological gam-
blers uses alcohol, illegal
drugs, or other substances
to excess? How does that
affect the nature and extent
‘of their gambling, as well
as their criminal activity?

This Research for Practice

is based on a study that
addressed those questions.
Researchers interviewed =
arrestees in jail in two U.S.
cities—Las Vegas, Nevada,
and Des Moines, lowa. They
initially contacted 3,332
arrestees. Completed inter-
views and urine samples
were provided by 2,307 (69
percent) of those contacted.
Ninety percent of those

who were interviewed and
provided urine samples also
answered gquestions that
probed their gambling behav-
ior and its relationship to their
crimes. The interviews for

this study were conducted
between fall 1999 and winter
2001.

Las Vegas was chosen
because it probably has more -
residents and visitors who
gamble than any other major
metropolitan area in the Unit-
ed States. If a relationship.
exists between gambling and
crime and/or drug and alcohol
use, it should be clearly rec-
ognizable in Las Vegas. Des
Moines, on the other hand,
represents a more typical
midsize U.S. city. Both Las
Vegas and Des Moines partic-
ipate in the Arrestee Drug
Abuse Monitoring (ADAM)
Program, which was operat-
ing in 35 U.S. cities when the
research was conducted.
ADAM collects data that
allow researchers to develop
national and local profiles of
drug use among people who
have been arrested and jailed
for whatever reason. '

Classifying gambling
types | |

For the purpose of this study,
the arrestees who were inter-
viewed were divided into

five types based on their
answers to a series of ques-
tions designed to determine
the nature and extent of
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their gambling: nongamblers
and low-risk, at-risk, problem,
and compulsive or pathologi-
cal gamblers. Gamblers are
classified by types based on
a set of 10 criteria developed
by the American Psychiatric
Association (APA} and pub-
lished in APAs Diagnostic and
Statistical Manual (DSM-{V).
These criteria are preoccupa-
tion {e.g., reliving past gam-
bling experiences or planning
future ventures), tolerance
{needing to wager more
money to generate the same
“buzz"), lying, withdrawal
(restless orirritable when
attempting to cut down or
stop gambling), escape, chas-
ing (returning to get even for
a previous day's losses), loss
of control, illegal acts, risked
relationships, and bailout
{relying on others to provide
money 1o relieve a desperate
financial situation caused by
gambling). Gamblers must
meet at least five of these
criteria to be classified as
pathological.

The overwhelming majority
of Americans fall into the
nongambler or low-risk
groups. Most either do not
gamble at all or do not gam-
ble seriously enough to'have
social, legal, or economic
problems as a result of their
gambling. In general, low-risk
gamblers are those who meet
few if any of APASs criteria.

How Big Is GamBuing?

. become even'more pervaswe

They tend to gamble for .
social or recreational purpos-
es, usually betting such small
amounts that they rarely suf-
fer significant losses. Thus,
they have little or no reason
to turn to crime to finance
their gambling.

Defining problem gambling.

Compulsive or pathological
gambiers, the subject of this
study, are those who sooner
or later suffer heavy losses
{(often $100 or more at a

There is ho doubt about gambling’s reach today. What
once appeared to be largely confined to casinos, the guiet
off-track bookie, bingo halls, and the occasional Fri
night poker game has become a national pastime. By 1993
more than haif of all Americans reported having gambled
|n a casmo atieast once. By 1996, Amarlcans were wager

The numb'er of States with legalized ga-m_bling has mu'_sh.-- :
roomed. In 1978 onl\/r two States——«Nevada and New::

State-run lotteries operate in 37 States and the District of
Columbia. In fact, enly Hawaii and Utah:have no form of -
legalized gambllng As States and. Iocahtles seek sulut:o
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time), borrow or steal money
or write bad checks to pay
gambling debts, avoid or can-
not pay their nongambling
bills, and lie to their families,
friends, and therapists about
the extent of their gambling.
Not only do they lie, but com-
pulsive or pathological gam-

blers often rely on others to

bail them out of their gam-
bling debts. They have risked
. and sometimes lost friend-
ships, marriages, jobs, and
careers because of gambling.
"They may have tried to curtail
or stop their gambling, but

failed. Although the numbers

- have differed over the years
as research methodologies
and definitions have changed,
the most recent studies
show that about 2.5 million
Americans are pathological
gamblers. Another 3 million
Americans are problem gam-

blers. The lifetime prevalence

rate for pathological and

problem gambling is esti-
mated as 1.2 percent and
1.5 percent, respectively.

Challenging stereotypes.
Compulsive gambiers are
often perceived by the public
as largely middle-class men
whose gambling habits lead
them to steal from their fami-
lies, friends, and/or employ-
ers to finance their activities.
They are seen as unfortunate

individuals who commit such
white-collar crimes as larceny,
theft, embezzlement, and
fraud when their gambling
losses become too great to
pay through their regular
sources of income. Although
many compuisive or patholog-
ical gamblers fit this image,
surveys of the general popula-
tion paint a somewhat differ-
ent picture. In fact, general
surveys show that pathologi-
cal gamblers are most likely
to be nonwhite males, who
are young, less well educat-
ed, and unmarried.

Again, although many
arrestees who are compul-
sive or pathological gamblers
fit the two images described
above, the study found some
differences. Unlike the gen-
eral population, women
arresteas are as likely to have
gambling problems as men.
Marital status and education-
al attainment also seem to
make little or no difference.
Arrestees start gambling at a
later age than pathological
gamblers in the general popu-
lation, especially men.

Male pathological gamblers
typically begin gambling as
teenagers and then slowly,
often over a decade or more,
develop a serious gambling
habit. Women who become
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compulsive or pathological
gambiers generally begin
gambling later than men,
usually in their 20s. Once
they become serious gam-~
blers, however, women
develop a dependency quick-
ly, typically within 5 years.
Both men and women arrest-
 ees who are compulsive or
pathological gamblers tend to
be from lower social and eco-
nomic classes than those
identified in general surveys,
~more often exhibit sociopath-
ic traits, and frequently start
as criminals and only later
become gamblers.

(dds are thare's a link

As noted earlier, compulsive
or pathological gamblers rep-
resent only a small percentage
* of the general population. Yet
those who meet APAs defi-
nition for pathological gam-
bling accounted for slightly
more than 1 in 10 arrestees
surveyed in Las Vegas and
about 1 in 25 in Des Moines.
Together, 14.5 percent of
arrestees in Las Vegas and
9.2 percent of those in Des
Moines were either problem
or pathotogical gamblers—
three to five times the per-
centage in the general
population,

Perhaps more telling, more
than one-third of the compul-
sive or pathological gamblers
arrested (34.6 percent in Las
Vegas and 37.5 percent in
Des Moines) had been arrest-
ed on at least one felony
count. Surprisingly, though,
pathological gamblers were
no more likely to be arrested
for property or other white-
collar crimes (larceny, theft,
embezzlement, and fraud}
than nongamblers and low-
risk and at-risk gamblers. Nor
were they more likely 1o be
arrested on drug charges,
including selling illegal drugs.
Rather, they were most likely
to be arrested for such offen-
ses as probation or parole
violations, liquor law viola-
tions, trespassing, and other
public order offenses.

Link to robbery, assault.
Still, more than 30 percent
of pathological gamblers
who had been arrested in
Las Vegas and Des Moines
reported having committed a
robbery within the past year,
nearly double the percentage
for low-risk gamblers. Nearly
one-third admitted that they
had committed the robbery
to pay for gambling or to pay
gambling debts. In addition,
about 13 percent said they
had assaulted someone
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to get money; one in four

. assaults reported by patho-
logical gamblers was di-
rectly or indirectly related

to gambling. By comparison,
~ lowrisk, at-risk, or problem
gamblers reported commit-
ting gambling-related rob-
beries infrequently.

Drug dealing. Aithough

they were no more likely to
have been arrested on drug.
charges, compulsive or patho-
logical gamblers were signifi-
cantly more likely to have sold
drugs than arrestees who fit
the other gambling types.
More than one-third of patho-
logical gamblers said they had
sold drugs, compared to 19.2
percent of problem gambilers,
20.2 percent of at-risk gam-
blers, and 16.1 percent of low-
risk gamblers. The differences
in those numbers were even
greater among gamblers who
reported having sold drugs
specifically to fund their gam-
bling or pay gambiing debts.
One in five pathological gam-
blers who had been arrested
admitted having sold drugs to
finance their gambling, com-
pared to 4 percent among
problem gamblers and less
than 2 percent among at-risk
gambiers.

Using speed. Not surprising-
ly, a significant proportion of
compulsive or pathological

gamblers tested positive for
one or more illegal drugs.
Arrestees’ urine samples

- were screened for hallucino-

gens such as marijuana, opi-
ates such as heroin, cocaine,
and methamphetamine
{(“speed”). Overall, 60 per-
cent of arrestees interviewed
in Las Vegas and 56 percent
of those in Des Moines had
at least one illegal drug in
their urine samples. But
pathological gamblers were
no likelier to test positive for
drugs than were other gam-
bler types. Nor were there
any significant differences

in which drugs were found,
with one exception. Patho-
logical gamblers were more
likely to test positive for
methamphetamine, a drug
taken as an “upper” to keep
users alert and awake during
hours- or even days-long
gambling binges. Beyond
drugs, nearly two-thirds of
the pathological gamblers
reported that they drank
alcohol to the point of |
dependence. In fact, only
3.3 percent of all arrestees
interviewed for this study
who were pathological gam-
blers reported no drug or
alcohol problems.

Again, not surprisingly, the
study found a relationship

between pathological gam-
bling and crime and/or drug




and alcohol use. More than
43 percent of those inter-
viewed who acknowledged
pathological gambling and
substance use also said they
had committed an assault
during the previous year.
Nearly 40 percent had com-
mitted more than one theft
in the past year, four times
the number of arrestees
without either a gambling or
a substance use problem.
Approximately 38 percent of
arrestees with both gambling
and substance use problems
reported having sold drugs,
nearly eight times the num-
ber of those with no gambling
or substance use problem.

Pathological gamblers report-
ed that, on average, they
committed their first crime
around age 21, developed an
alcohol problem by about 23
or 24, and began to have
gambling problems in their
mid- to late 20s. Gambling
began after the onset of crim-
inal and substance problems,
not before. Nonpathological
gamblers who said they had
similar substance use prob-

~ lems and criminal activity
reported a simitar average
age of onset for each of
those problems. Men who
were pathological gamblers
were more likely to have
committed a serious crime

at an earlier age than women
who were pathological gam-
blers. Also, only 13 percent
of pathological gamblers who
admitted having a gambling
problem said they sought
treatment. And only 10 per-
cent said they attended Gam-
blers Anonymous or similar

meetings.

Policy implications

A number of conclusions and
policy recommendations can
be drawn from the study find-
ings. Arrestees who report
that they are or can be de-
fined by their responses to
interviews or questionnaires
as compulsive or pathological
gamblers are drawn dispro-
portionately from the social
and economic fringes of soci-
ety. As legalized gambling
spreads to States and locali-

" ties that do not now permit
. gambling or have it only on

a small scale, these jurisdic-
tions must prepare to deal
with the social ills engen-
dered by problem gambling.

Criminals and those who
use alcohol and illegal drugs
to excess appear to be at
greater risk for becoming
compulsive or pathological
gamblers. Few are likely to
receive or seek treatment for
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their addictions. Gambiing,
especially when accompa-
nied by substance use, is a
prime motivation for many
but not all of their crimes.

States and localities may iden-
tify individuals with a gambling
problem by using existing psy-
chological tests {or abbreviat-
ed versions of such tests
suitable to intake interviews)
to screen arrestees. Today,
however, few States or locali-
ties have screening programs
in detention centers, jails, or
prisons. Arrestees are often
booked and released shortly
thereafter. If at least some
arrestees with a real or poten-
tial gambling problem can be
identified, they can be offered
treatment. Early treatment
might help reduce the number
who become repeat offenders.

States and localities also may
want to develop treatment
programs in detention cen-
ters, jails, and/or prisons.
Such programs might include
group therapy sessions simi-
lar 1o those offered by Gam-

blers Anonymous. Such ses-
sions could be incorporated
into existing programs for
illegal drug or alcohol use.

To reduce the chances of
relapses once prisoners are
released, States and localities
may develop referral systems
that offer former arrestees

.and inmates the names of

agencies and programs that
offer continued treatment
and support.

Finally, being behind bars is
likely to worsen the gambling
habits of many compulsive

or pathological gamblers. Al-
though it is officially banned,
gambling is difficult to control
in prisons and jails. itis a
diversion from the monotony
of jail. As a result, jailed
arrestees and prison inmates
may accrue significant gam-
bling debts behind bars that
can only be paid off by com-
mitting further crimes after
their release. Authorities could
provide increased attention to
gambling behaviors in deten-
tion centers, jails, and prisons.
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The National Institute of Justice is the
research, development, and evaluation
agency of the U.S. Department of Justice,
NIJ provides objective, independent,
evidence-based knowiedge and tools

to enhance the administration

of justice and public safety.

NIJ is a component of the Office of Justice
Programs, which also inchudes the Bureau
of Justice Assistance, the Bureau of Justice
Statistics, the Office of Juvenile Justice
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 EXHIBIT “C”
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THE SEORETARY OF THE INTERIOR
WABHINGTON '

NOY 1 2 2002

The Honorable Cyrus Schindler
Nation Pregident
Seneca Nation of Indians

Toute 438

irving, New York 14081
Dear President Schindler:
We have completed our review of the Tribal-State Geming Compact (Compact) for the conduet

of Class Tl gaming activities between the Sencea Nation of Indians (Nation) and the State of
New York (State), executed on Augost 18, 2002, and received by the Department ont September

10,2002, Generally, the Compacl authorizes the Tribe to condust Class T gaming at three sites:

an identified area within the City of Niagara Falls, or an alterative site within the County of
Niagars; an unidentified area within the County of Bric or the City of Buffslo; and enon-
reservation site. The Compact requires that the Tribe pay the Staie a peroentage of e Tribe's
paming revenue in exchange for several benzfits inclading an exclusive 10,500 squave-mile area
in Westers New York and start-up benefits, provided by the State. The Tribe agrees to purchase
fne paming sites with funds from the Seneca Nation Setflement Act of 1990, 25 US.C. § 1774
(Settlement Act) reserving five million dollars for housing adjacent to the gaming sites.

Under the Indian Gaming Reguiatory Act (IGRA), 25 US.L. § 2710(d)(8)(C), the Secretary may
approve or disapprove the Cornpact within forty-five days of its submission. If the Secretary
does not 2pprove or disapprove the Compact within forty-five days, IGRA states thal the
Compact is considered to have been sotoved by the Secretary, “but only 1o the extent the
compact is consistent with the provisions of [IGRA]L” Under IGRA the Department must
determine whether the Compact violates IGRA, any other -avision of Federal jaw that does not

relate to jurisdiction over gaming on Indian iinds, or the +-ust obligations of the United States to
Indians. ' :

~ As part of the Department’s review of the Compact, on Scptember 30, 2002, we senit a Jetter o

the parties seeking slarification of various provisions of the Compact. The Tesponses we
recetved from the Stete and the Nation have resolved most of our questions, as well 23 resolving
same additional issues raised by non-compacting parties. We have atso held several meetings
and conference calls with the parties to discuss the Compact and oul CONCerns,

1 have decided to allow this Compact to take effeat without Secretarial action. Tusethis
approach reluctantly. In enacting IORA, Congress provided limited reasons for Secretarial
spproval or disapproval. Hewever, because | want to express my Views on importént policy
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coneerns regarding the Compact, concerns that fall outside of the himited reasons in IGRA for

- -Secretarial disapproval, T must avail myself of the opporturity to do so. 1 believe the State and

S 4

Nation negotizted in good faith, however, I could not effirmstively 2pprove the Compact because
of the effect it is likely to have on future compacts:'

General Observations

Since taking office, I iave had the opportunity to review and decide a rumber of Indian
gaming-related matters. 1do not have the tuxury of reviewing any sompact without considering

- the trends that will emerge with each successive compact. As I have reviewed this and previous

sompacts, my concerns vegarding IGRA ond the interplay with other aspects of Indian policy
have become sufﬁc;f*nt to warrant this explanation,

1 fully support Indian gaming as envisioned by the drafters of IGRA ~ that Indian tribes
shouid have the full economic opportunity of gaming within the boundaries of reservations
existing atthe time of IGRA’s passage. Butiam also mindful that when tribes seek to game on
off-reservation land, the State has a greater governmental interest in regulating tribal off:
reservation gaming activities. Tribes are increasingly seeking to develop gaming facilities in
areas far from their veservations, focusing on selecting a Jocation based on market pc’enna! rather
than exercising goverrmental jurisdiction on existing Indiar lands, T is understandable that
tribes who are geographically isolated may desire to Jook beyond the boundaries of their
veservation to teke advantage of the sconomic opportunities of Indian gaming. However, I
believe that IGRA does not envision that off-reservation gaming would become pervasive,

Even with this concam in mind, Lhave conshuded that this Compact az:ploprmtaly pe:mlts
gaming on the subject lands because Congress has expressly provided for the Nation to acquire

certain lands putsuant to the Settlement Act. Iam nevertheless concernead that elements of this
Compact may be used by fiature parties to proliferate off-reservation gaming devalopment on
lands not identified as part of a Congressional setflement but instead on lunds selected solely
based on economic potential, wholly devoid of any other legitimate conngction. Thus, to the
extent that other states and iribes mode] foture compaots after this one, and seek to have the
United States take land into trust for these garing ventures, they should understand that my

Y1t seems to me thet the Departmen! end comsasting partiss could work more cioseiy on an infarmal basis
to improve the compact development and review process, While [ do not want to int-ude into the parties' zrms-
fengih negotistions, L am conesrmed that the Dapartmen? receives a compact that s 2 feit accempli without much
opportunity for the Departmant to express iis polioy views, excert as pant of the 45-day review process, Thus, ss
the. process currently works, compacting parties have only the guidance of previous compacts 23 2 startiag point for \
the parameters of their pepotiations, 1 Yelisve thot the process would be enhanced if both purties pvailed themselves
of the Deparment’s informal guidance prior to the delivery of their finalized compuct to my dusk for roview, At
times, parties have been able fo make changes during the 45-day review process, however, the parties here informed
the Department thet it would be impossible to make changes to this Compact within the review perlod,
Deparmentsl input, prior to the compact being submitisd, miph? hava been extremely helpful here,
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views regarding land acouired through 2 Congressional setflement sre somewhat different from

my views when 2 tribe is secking a discretionary off-reservation trust acquisition or & two-part

defermination under IGRA, While I do not intend to signal an ghsolute bar on off-reservation

gaming, | am extremely concerned that fhe principles underlying the enactment of ITGRA are
eing stretehed in ways Congress never imagined when enacting IGRA.

Revenue Sharing and Geogezphic Bxclusivity

Section 12{a) of the Compact grants the Nation the exclusive right to operate specifically
defined gaming devices within a 10,500 squere-mile, geogrephic area in Westem New York! In
exchange for this geographic exclusivity right, Sectien 12 requires the Nation to meke graduated
revenue-sharing payments to the State (from 18% 10 25% of et drop, less a local shere) over the
course of the 14-yeay duration of the Compact. Ifthe State violates the exclusivity provision in
Section 12(2)(1), the payment to the State ceases a5 1o the particuler category of gaming device
for which exclusivity o longer exic’s, If the State violates the exclusivity provision in Section
12(a)(2), the payment to the State ceases altoge!! or. '

The Department has sharply limited the circumstances under which Indian tribas can
make direct payments to a state for purposes other than defraying the costs of regulating Class Ul
gaming activities, To date, the Department has approved payments to 2 state only when the state
has agresd fo provide the tribe with substantial exclusivity for Indien gaming, je., wherea
compact provides 2 tribe with substantial econoric benefits in the form of 4 right to conduct
Class 1] gaming activities that arc on more favorable terms than any rights of nop-Indians to
conduot similar garming activities in the stete, The paymentto the state muét be appropriate in
light of the exclusivity right confeirsd on the tribe. '

The Nation and the State have adyanced arguments that (hs geographic exclusivity
defined in Section 12(g){1) of the Compact is substantial and meaningfal, pointing cut fat this
zone of exclusivity is a 10,500 squarc-mile area in Western New Yotk that, based on professional
analysis of the market from which the Nation's gaming facility would draw, includes primary (up
1o 50 miles), secondary (51-99 miles), and tertiary {100-150 miles) customer markets for any

¥ Section 12(a)(1) of the Compaet provides the following desoription of the peographic srea: “(to the
east, State Route 14 from Sodus Point to the Pennsylvania border with New vork; (i) o the north, the border
betwesn New York and Canada; (i) to the south, the Penusylvania border with New York; (iv) to the west, the
torder between Pennayivania and New York.”

M pye Denartment asked if the Nation’s exclusive right 1o operate slot machines within the zone of
exclusivity was Jost and the Nation thercfore ceased meking revenys payments, whether it would violate the -
provision of New York law parmitting the possession of slot machines only pursuant lo @ gaming compact whire 1hd
State veceives 2. negotiated porsentage of the nes drop, The Statz has argued that by pegotiating this Compact with
the Natlos that includes the receipt of ancgotisted porcentuge of the net deop, it hag met its obligation under the
luw, even if revenue payments decline ta zers, We soncur with the State's interpretstion of the meaning of its law
and concluds that the State has met its lapal obligation.

14
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established Buffalo and Niagara Ralls garning facility. According io the economic analysis
. - provided by ths Naticn, the total revennes curreatly snticipated from the gaming operations over
" thelerm of the Compast, exceed five bilkion dollare, of which the State would receive less than
one billion dollars, and & portion of those State funds would go to local governments, The
Nation estimates its anticipated return after all expenses to significantly exceed two billion
dollars over the fourteen-yeer term of the Compact.

The Nation argues that exclusivity in 4 gaming market of *his size is extremely veluable
and justifies on its own the average seventeen percent revenue share that the State will receive
under the Compact after the local payment. However, the Nation and the State argue that the
State is also providing the Nation with other substantial bencfits in exchenge for the revenue
share. Section 11 of the Compact comumits the State to transfer the Niagara Fulls Convention
Center for the sum of one dollar, which will enable the Nation to realize substantial savings,
approximately forty million dollars, on otherwise significant development and start-up costs,
Other forms of State assistance that the Netion bargained for and obtained are the Stete’s
agreement (o use its sovercign power of eminent domain to acquire cther parcels of land required
for the project. Finally, Section 11 of the Compuct securcs for the Nation the opportunity to
operafe two off-reservation gaming fecilities within the populous and well-visited geographic
markets of Buffalo and Niagara Falls. -

While I believe that the Nation is receiving a substantial economic benefit thet justifies

the revenue sharing, I am very troubled that the parties have chosen to exclude other tribes within

.+ theares of geographic exclusivity. The Compact-creates two sreas of exclusivity — one the entire
Western portion of Now York and znother a twenty-five-mile radius of any gaming facility
zuthorized under this Compact. Those provisions support my conclusion that the revenue
sharing is justified. However, the drafters of this Compast have excluded Indian gaming from.
meost of the area of exclusivity. The choive to specifically deny ofher tribes geming epportunitics
is the pnmary reason [ have choser not to zffirmative] ly approve this Compact,

It is worth noting, however, that the Compact does create an exception for %wo non-
compacting tribes, the Tuscarora Indian Nation and the Tonawanda Band of Seneca Indians, 1 in
both of these areas of sxclhusivity, Without vaolatmg the terms of the Compacz the State may
negotiale with these Tribes to establish a gaming facility either on federally-recognizad Indian

lands existing on the effective date of this Compact or outside of the twenty-five-mile radivs
within Western New York.

' The Tonawanda Band end the Tuscarora Nation have notified us that they strongly object
to approval of the Compact because, in theis view, it vioates the trust obligation of the United
States to the two Nations by including provisions that explicitly restrict the economic
opportunities that would otherwise be available to them under federal law, without their consent.
There is no question that in approving the Compat, the Department would essentielly ratify an
agreement that has the effect of restricting the economic opportuniiies of the Tonawanda Band
and the Tuscarors Nation because the State has & strong incentive not to permit these two Nations

P
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to sonduct gaming off-reservation within the twenty~ ive mile (exclusivity) radius, to avold

- iosing revenue-sharing payments to which it iS otherwise entitled from {hv Nation,

I have reviewsd whether this grmﬁsmn violates our tsu c:b!:tgatzor to Indians, and I
conclude that it does not, Under the terms of the Compact, the State does rot violate the
exslusivity provigion of the Compest if the Tonawznda Bend and the Tuscarora Nation game on
existing federally-recognized Indian lznds. Thus, there is no disincentive to the State to negotiate
for on-reservation gaming activities, The remaining question is, therefore, whether any tribe
erjoys a legal right to off-reservation gaming undes IGRA. I belisve that Congress in enacting
IGRA, struck a delicate balance between State and tribal interests (hat did not create &n absolutc
right to off-reservation gaming,

Even though this provision does not violate my trust obligation to Indians, I am still
troubled that parties in future compacts may pit toibe against tribe, While I'believe that it was
unintentional here, especially because both the Tonawanda Bend and the Tuscerora Nation are
regarded ag traditionally opposed to gaming, I do not welcome the prospect of future compacts
pitting tribes against one another. While [ understand that the State is required to negotiate in
good-faith with al} Indian tribes and if has assured us that it understands its obligation under law,
{stil} find a provision excluding other Indian gaming anathema te basic notions of faimass in

competition and, if pushed to its extrems by futere compacts 1rconSister* with the goals of
IGRA.

To summarize, this Compact provides for substential geographic exclusivity coupled with
other valuable consideration. It is for this roason that I helieve thi ‘s revenue-sharing. srrangement
is cons;&tcnt with IGRA.

Londs Acguired through the Sensca Nation Settflement Act

Subsections 11(b)}(4) and (¢} of the Campact provide for the use of settlement funds
derived from the Seneca Nation Sattlement Aot of 1990, 25 U.S.C. § 1774 (Settlement Act) to
“acquirs the parcels in the City of Nizzara Falls and the City of Buffale” for the purpose of
geming. Under the terms of the Settlement Act, the Nalion may use settlement funds to scquire
“land within the zborizinal areg in State or sifuated within or near proximity to former
reservations lands” The Settlement Act also provides that unless the Sa&ra’mry determines that
Jands soquired pursuunt to the Act should not be subject t0 25 U.S.C. § 177, such lands shail be
held in “restricted fze”" as opposed to being held in trust by the United States,

Inreviewing whether the proposed gaming parcels meet the Settlernent Act’s requizement
that the lands are “situated within or near proximity to former reservetions lands,” the Nation hay

A silorcover, notw:t‘wtandmg this or sny other provision of this Cormpast, the Dopartment will continug to

ersertain any Section Z0 two-part deterndnation applications submitted by an Indier tribe withia ths State of New
York pursuant 10 JGRA, . .

! 5
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provided sufficient docwmentation demonstrating that the exterior boundaries of the Nation’s

former Buffalo Creek Reszrvetion overlap a portion of the present day houndary of the City of
. Buffalo and is within faurtecn miles of the City of Niagara Falls exterior boundary. Morsover,

the-exterior boundary of the Nation’s former Tonowanda Reservation is within fourtzen miles of
the City of Buffalo and within twenty-two miles of the City of Niagara Palls. While the
Settlement Act does not define “within or neds proximity” and there is no legislative history for
guidance, it is our opinion that the two citics of Niagzra Falls and Buffulo are “situaied within or
near proximity 10” the Nation’s former Buffalo Crock and Tonuwanda reservations for puiposes
of the Seftiement Act, ‘

I'weantto emphasize, however, that the analysis regarding off-reservation land as part of
Congressionally-approved setilement greatly differs from the analysis the Depariment engages in
when the issue is simply & trust acquisition for off-reservation gaming. Here, Congress tied the
acquisition of lands through the Scttlement Act fo lands in “near proximity’ to the Nation’s
former reservation, This decision rests aquerely op & Congressionally-approved settlsment of 2
land claim. Consequently, my analysis of “within or near proximity” should be understond as
limited to the interpretation of the Settlement Act alons, ' |

ot W

Indian Lands under IG

IGRA permits u tribe to conduct gaming sctivities on Indian lands ifthe tribe has
Jurisdiction over those lands, and only if the iribs uses that jurisdiciion to exercise governmental

- power over the lands. There is no guestion that the Setflement Act requires the parcels to be

placed in “restricted fee” siatus. As such, these parcels will come within the definiticn of “Indian
lands” in IGRA if the Nation excreises governmenta) power over them. The Department
assumes that the Nation will exercise govermmental powers over these lands when they sre
dcguired in restricted fee. It is our opinion that the Nation will kave jurisdiction over these
parcels because they mest the definition of “Indiun country’” under 18 U.S.C. § 1151,
Historically, Indian country is land that, generally speaking, is subject to the primary jurisdiction

of the Federal Government and the tribe inhabiting it. As interpreted by the courts, Indian

country includes lands which have been set aside by the Federal Gavernment for the use of
Indians and subject to federal superintendence. In this regard, it 18 clear that lands placed in
restricted status under the Settlement Act are sst aside for the use of the Nation, and that such
restricted status contemplated federal superintendence over these lands. Finally, the Scttlement
Act authorizes lands held in restricted status to expand the Nations’ reservation boundariss, or
become part of the Naticn’s reservation. Accordingly, we believe that the Seftlement Act
contemplates that lands placed in restricted status be Beld in the same legal manner as existing
Nation's lands ace held and thus, subjest 1o the Nation's jurisdiction.

Application of Section 20 of IGRA

Section 20 of IGRA, 25 U.8.C. § 2719 contains a goreral prohibition on gaming on lands
acquired in trust by the Sccretary for the benefit of.an Indian fribe after October 17, 1688, unless
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one of several statutary exceptions is applicable to the land, Under the Compact, the Nation

. pizns to use the provisions of the Settlement Act 10 acquire the land in restricted fee, réther than
intrust, The Department has examined whether Section 20 of IGRA applios to the Compaet,

We have reviewed whether Congress intended, by using the words “in trust” in Section 20 of
IGRA, to completely prohibit geming on lands acquired in restricted fee status by an Indian tribe
after October 17, 1988, T cannot conclude that Congress intended to limit the restriction to
gaming on after-acquired land to only per se trast acquisitions. The Settlement Act ciearly

‘contemplates the acquisition of Indian lands which would otherwiss constitute after-ecquired

iands. To conclude otherwise would argnably create unintendad exceptions to the Sestion 20
prohibitions and undermine the regulatory regime preccribed by IGRA. Ibelieve that lands held
in restricted fee status pursuant to an Act of Congress such as is presented within this Compact
must be subject to the requirements of Section 20 of IGRA.

The legislative history to the Settloment Act makes olzar that one of iis purposes was to

settle some of the Nation's land claim issues. Thus, the Nation's prcels to be acquired pursuant

to the Compact aud the Ssttlement Act will be exempt ffom the prohibition on gaming contained
wn Section 20 becanse they are lands gequired as part of the settlemont of & land claim, and thus
fall within the exception in 25 US.C, § 27190} 1)(B)), '

Use of Remaining Setfemen: Act Funds for Housine

Section 11(c) of thz Compact provides for the “acquisition of parcels to meet the housing

- needs of the Nation’s members,” JGRA provides that a gaming compact will govern gaming

activities on Indian lands of the Indian tribe and “may include provisions relating 1o, , , any other
subjects that are directly related to the speration of gaming sctivities,” It hes been the policyof
the Department that g Class I1] gaming compact can only include pravisions that are “direstly
related” to the dperation of geming activities, and cannot include provisions that are not germuns
fo gaming activities. The Departront has taken this pusition because it represents a common
sense approach to the Interpretation of IGRA.

In response to our inquiry, the Nation has advised us that land acguired for housing under
Section 11{e) of the Compact is dircetly related to the operation of gaming activities because the
primary purpose in acquiring such parcels is to provide housing for tribal members next to the.
Nation's gaming facilitics, However, becauee Section | I{c) of the Compact does not require any

. relation to the gaming activities, we believe that the Nation's argumezt that this provisien is

directly related to gaming is tenuous and sirains the directly related criterion reguired by IGRA.

Ty nciusion

In conclusion, while 1 belicve that the:Nation and the Siate worked hard to negotizte a
Compact that met the parties’ immediate needs, Ibelieve the policy considerations outlined
above counsel against an affirmative-approval. Since I did not approve or disapprove the -
Compact within 45 days, the Compact is considered 1o have been apprpved, “but only fo the
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exient the compact is consistent with the provisions of I5RAL” The Compact taiees effect when

notics is published in the Federal Register pursnant to Section 11{d)(3}{B} of IGRA, 25 US.C. §
2710 d)(3)E), o | -

Singcerely,

P
A y/%f‘?w

Gale A Norton

Identical letter sent to:
The Honorable Gecrge E. Pataki
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United States Department of the Intenor
BUREAU OF INDIAN AFFAIRS

Waskington, D.C, 25240

NON 29 23

et i
Memorandurs
To: | Assistant Secretery - indian Affairs
Througﬁlz‘: ' Bepui‘g Comreissioner of tndian Af‘fg’ég M;M L 1/&%',‘&..“_
Froz%: Directar. Ofice of Indian Gaming Management %;?’%&W “‘%‘“ IKiBenm,
Subjen%: Request of the Seneca Natinn of Indisns of New York

far 12.8 Acres of Land into Restricted Fee Status

L, INTRODUCTION

On Oclober 29; 2002, the Senecz Nation of Indians of New York {Nation) submittec to tha
Secretary of the Depariment of the Interior (Secretary), 3 request 10 acquire in restricted fee
12.8 acres of land pursuant to the Senece Nation Land Claims Setttlement Act of 1990
(SNLCSA), 25 USC. § 1774 at. seq. The 12.8 acres, referred to as the Niagara Falis
GConvention and Givic Center (NFCCC) property are located at 305 4™ Street within the City
of Niagara Fafis, Niagara County, New York and will be used to operate a Cass |l gaming
facifity. The Constitution of the Nation was adopted in 1848, as amendad (Tab 2) and
affoctive as of November 8, 1893,

The Nation is a federally recognized Indian tribe and resices on thrae Reservations: The

Aliegany, Cattaraugus and Olf Springs Reservations which were established by the Treaty

of November 11, 1794, 7 Stat. 44, The lands comprising the Reservations lie within the
Nation's aboriginal territory and are held by the Nation in restricied tee.

The: Nation's request and supporiing documentation were subrmitted in accordance with-a.

Juty 19, 1990 Secrgtarial Direclive, which raguires that all acauisitions for gaming be

approved or disapprovad by the Assistant Sacretary - indian Affairs. The documents were

referrad to the Ofice of Indian Gaming Management (OIGM). The OIGM has completed its

review of ihe recuest and the supporting documentation. The findings, analysis, and

recommendations of the OIGM are set forth In this memorandum for your review and final
- consikeration.
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This memorandum docurents the findings of the transacton's compliance with the
raquirements of Section 20 of the Indian Gaming Reguiatory Act HGRA), and the SNLCSA,

fIl. AUTHORITY

in 1980, Congress enzcied the SNLCSA which provides the Nation with fair compensation
for use of its fand ard for the impact on the Nation from prior lease arrangements in the Cily
of Salamanca, New York, The funds appropriated under the SNLCSA are avallahis for the
Nation %o acquire additional land which could be placed into restricted fae status by the
Secretary. Specifically, the land acquisition provision of the SNLOSA, 25 U.8.C. 1774f(c)
provides:

Land within its aboriginal area In the State or situated within or near proximity
to former reservation land may be acquired by the Nation with funds
aporopriated pursuant fo this subchapter. Stateand local governments shall
have a period of 30 days after notification by the Secratary or the Nation of
acquisition of, or intent to adquire such lands to commeant on the impact of
e removal of such lands from real properly tax rolls of State political
subdivisions. Unless the Seoretary determines within 30 days after the
comment period that such lands shoutd not be subject 1o the provision of
section 2116 of the Revisad Statutes (25 U.S.C. § 177), suzh lands shall be
subjsct to the provisions of that sectior and shall be hatd i restriciad fee
siatus by ths Nation. Based on the praximity of the land acauired to the
Seneca Natien's reservations, land acquired may become a pant of and

“expand the boundares of the Allegany Ressrvation, the Cattaraugus
Reservation, or the O Springs Rasarvation in accordance with the
procedures sstablished by the Sacretary for this purpose.

The land acquisition provision of the SNLC8A defines the criteria that govern the acquisition
and placement of land into restricted fee for the beneft of the Nation. Under the land
acquisition provision of the SNLCSA, only three conditions mut be met for the land {0 be
eligible for placement in restrisied fee status:

1} the land must be situated within or naar proximity 1o former reservation land;
2} the land must be purchased with funds approprizied under the SNLCSA; and

3)  the State anc loca! governments must be given notice of the acquisition or of
the Nation's intent o acquire the tand, and 30 days within which "o comment
on the impact of the removal of such lands from resl proparty tax rolls of State
potitica! subdivisions.”

The Secretary has 30 days after the expirstion ¢f the commant pericd within which she may
decids that the fand should not be subject to restrictions against allenation under 25 U.8.C.
§477. '

2
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iy & letier dated Novembar 12, 2002, to the Presideri of the Nation and 1o the Govemor of

" the State of New York, tha Secretary determinad tha! the proposed patcels mest the
SNLCSA's requirement that the lends are “situated within or near proximity to former
reservation lands” because the Nation provided sufficient documentation demonstrating that
the extarior houndariss of the Natlon's.former Buffalo Creek Reservalion overlap & portion
of the present day boundary of the City of Buffalo and are within twenty-two milas oi tha Chy
of Niagara Falls.

The Natlon's request documants that the NFCCC was purchased by the Nation using
SNLCSA funds. SeeCouncii Resolution No. CN:R-08-21-02-28, deted Seplember21, 2002
(Tab 18). and Affidavit of Nation Comptrclier Karen S. Watt (Tab 21). '

. PROFERTY TO BE ACQUIRED

The property consists of 12.8 acras in Niagara Falls, Niagara 'County, Mew York, Thelegal
description {Tab 17) of tha property is a5 follows!

tarcei I;

ALL THAT TRACT OR PARCEL OF LAND, situate in the City of Niagara Falls, County
Niagara and State of New York, part of 43 Mile Reserve, more particularty descrbed as
foilows: .

BEGINNING at a point in the center line of Falls Street produced easlerly, seid paint being
eight-three (83) foe west of the intersection of the center line of Falls Street so procuced and
the centar line of Fourth Strest, said distance measured along fhe center line of Falls Street
produced; running thence northerly af right angtes to the center line of Falis Strest, 2
distance of three bundred seventy-five {375) feet to a point: thence easterly , a distance of
two hundred mine (208) fest to a point; thence northerly, a distance of fody-five {45} fest to
a point; thence easterly, a distance of sixty-three (83) fest to a point; thence southerly, a
distance of thirty (30) feei 1o & point; thence easterly, a distance of one hundred twenty-six
(126) feet to a point; thence southerly, a distance of wenty-six (26) feet to a point; thence
easterly, a distance of one huntired forty-six {146) fest to a point; thence southerly along &
line, said line lying perpendicular 1o the afarementioned center fine of Falis Street produced,
a distance of seven hundred twenty-nine {729) feat to 2 point; thence westarly, @ distance
of eighly-three(83) feet to & point, thence southerly, 2 distance of thidy-three (33) festto a
point, thence westerly, 2 distance of sixty-three (83) fest to a point; thence norherdy, @
distance to twenty (20) fest {0 a point; thence westerly, a distance of twe hundred thirty-eight
{238) fest to a point; 'Sance northerly, & distance of four (4) feet to a point; thence westerly,
a distance of ons hundrad sixty (160) feat to a point; thence northerly, a distance of three
hundred saventy-four (374) feet to a point or place of beginning.

PARCEL I
ALL THAT TRACT OR PARCEL CR LAND, situzte in the City of Niagarz Falls, County of
] _
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Niagara and State of New York more particularly described as ollows.

COMMENCING st & point formed by the intersection of the center tine of Fourth Street and
the center line of Falie Strest extendad; thance wasterly along the center fine of Falls Street
extended a distance of 83.00 fa=t to the point of beginning; thence southeryon 2 defection
0f 800 {0 the 1aft, & distance of 325.00 fzet to a point on the northarly boundary of oroposed
road south: thence westerly at an interior angle of 90° and glong the northarly boundary of
proposed road south, @ distance of 232.87 feet to a point on the easterly boundary of

existing Third Street; thence northery &t an interior angle of 89° 38'24" and along the .

easterly boundary of existng Third Street. a distance of 650.01 feet to a point on the
southerly boundary of proposad road north,; thence easterly at @n interior angle of $0° 21°3867
and along the southerly boundary of proposed road north, a distance of 22878 fectic a
point; thence sautherly at an interior angle of §0°, a distance of 325.00feet {0 the point of
beginning. : '

V. TITLE TG THE PROPERTY

The First Amercan Tite Insurance Cempany of New York prepared @ Commitmant for Title
Insurance, Title No. 905-NI-172.084, -Amendment 2 (Tab 77). Sublect to the
recommendations made by the Pittsburgh Fisld Solicitor's offics, this transaction satisfres
thg standards.

V. COMPLIANCE WITH THE INDIAN GAMING REGULATORY ACT
The Nation and the Siate of New York enterad into g Class {l! gaming compact which is
considered to have been approved on Octobsr 25, 2002, pursuant to 25 UB.C. §

2710{d¥B)C) The Compact will take effect when notice that itis considered to have begn
approved is published in the Federal Register. : '

Section 20 of IGRA, 25 U.S.C. § 2719 contains a general prohibltion on gaming on land

acquired in trust by the Secretzry for the benefit of an Indian tribe after October 7,1988, -

unless one of the several statutory exceptions is applicable to the land. By letter dated
November 12, 2002, to the President of the Nation and ‘o the Governor of tha State of New
York, the Segratary has concluded that lands held in restricted fee status pursuantto an Act
of Congress, such as the SNLCSA, are subject to the requirements of Section 20 of IGRA.
Further, the Secretary found that the legisiative history of the SNLCSA makes clear thatone
of its purposes was o setle some of the Nation's land claim issues, Thus, the Nation's
parcels to bs acquired pursuant to the SNLCSA will be exempt from the prohitition on
gaming contained in Saction 20 because they are lands acquired as part of the settiement
of & land claim, and thus fall within the excestion in 25 U.S.C. § 2719(0)(1 (B}

The Nation's Class Il Gaming Ordinance was approved by the National Indian Gaming
- Commisslon (NIGC) on Septemter 18, 1994 snd an emendment approved dn June 21,
1896. A Ciass Il Gaming Ordinance is currently pending with the NIGC.
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Vi, COMPLIAMGE ‘x“s! ITH CONSULTATION REQLIRTMENTS OF THE 3?42,353&

The fand acquisition provision of the SNLCSA, 25 1U.8.C. § 1774f(¢) prcvidﬁs that the Stale
and local governments must be notified of the Natlons’ request to ptace land into restricted
fea status and are afforded an opportunily o comment on the impact of the removal of such
lands from real propenty t2x rolls of state political subdivisions.” On August 23, 2302 {Tab
22}, the Nation notified the State, Clly and Courty governments within whose jurisdiction
such land is Jocated of the Nation's intent to acauire the tands located with the Clty of
Niagara Falis and provided them an opporiunity to sommm? or fhe impact of the removai
of such fands from real property tax rols from State political subdivisions,

Statg of Now York

The State of New York response dated Seprember 20, 2002 (Tab 13}, requests the
Secretary not to disapprove tha proposed acquisition by the Senecs Nation. The Oclober
11,2002 (Tab 18), letter from the State addresses questions submitted by the BiA regarding
the compact betwaen the Nation and tha State of New York,

A letter dated Seplember 24, 2002, from Senator George D, Maziarz of the State of New
York supports and recorumends approval of the iribal state compact and proposed
acquisition of land in Niagara Falls (Tab 24).

A lstter dated September 23, 2002, from Francine DalMonte, Mambar of Assembiy, State
of New York, Albany supports the tribal state compadt and recommends approval (Tab26).

Citv of Niagara Falls

The Octobar 8, 2002, response ‘rom the Mayor of Niagara Fells consents fo the
establishment of a casino by the Netion and will make e\mf}' efort to facilitate the
construction of the fasility (Tab 14).

A letter dated Ortober 7, 2002, from the Chairman, Nisgara Fells Coalition for Casine
Gaming support the Nation’s plans and that the propesed gaming facilifies will provids the
catalyst needed to boost the econamy and fourism in westarm New York (Tab 23;.

A letter of support dated Sepiember 17, 2002, from Rebert L. Newman, President & CEC
of Niagara USA recommends approval of the tribal state compact end proposed acquisition
of land in Niagara Falls /Teb 30). _

A letter of support dated September 18, 2002, from Suzanne Marie Fulle, President, Town |
of Niagara Business and Professional Assoclation supports the tnibal state compact and |
recommends quick aoproval [Tehb28),
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A letter of support datad Sentemnber 18, 2002, from Staven C. Qichard, Superviser, Town
of Niggara urges approvel ot the trival state compact and supportthe Senecs Natlon's intent
1o acquire land in downtown Niagars Falls {Tab 28). :

Niapgra County

A latter of support dated Cctober 8, 2002, from the Cheirman of the Niagera County
{egislaturs requests approval of tha ribal state compactto provide an econorsic boostwo the
area not only in revenue but tourism and employment {Tab 15).

A letter of support gated September 20, 2002, from Clyde J., Johnston Jr., President,
Miagara County Building and Constriction Trades Council of WNY requests approval of the
tribal state compact {Tab 28).

Yii, REVIEW OF ENVIRORMENTAL DOCUMENTATION

The Nation's reguest includes an Environimental Assessment (EA) prepared by URS

Corporation, and dated Ootober 21, 2002 (Tab 32), to satisfy the raquitements of the

National Environmental Policy Act (NEFPA) . Ina mamorandum dated November 25, 2002,

{0 the Regional Director, Eastern Region, O1GM nrovided its comments on the October 21.

2002, EA. inresponse to ous commants, the Natian provided a revised EA, dated November

27, 2002. We have raviewed the revised EA, and are satisfind that it meets the concems

identified in our earier comments. We have nrapared a proposed Finding of No Significant.
tmpact (FONSY) for your signature.

vilf, OTHER REQUIREMENTS

Thers are no other reguiremants. The requlations governing the acquisition of trust fand for
indian tribes set fort in 25 CFR Part 151 do nct apply 1© this request because the land 5
acquired by the Nationin restricted fee. Simiarly, the requirements of 802 vt 2 (Hazardous
Substances Daterminations) are not applicable in ihis case becauss the United States is not
acguiting title to the property.

IX. DIGM RECOMMENDATION

Our review indicates that tha State of New York znd appropriate local govemnments support
the proposed acquisition of the NFCCC by ihe Nation in restricted fee, and have not
indiegted that the remova!l of the land from real property tax rolls of State poilticat
subdivisions would have any detmmental impacts. To the contrary, the comments received
indicate that ihe conversion of the NFCCCinto 2 Clees W gaming facliity will have pensficial

- effects on the economy of the region. All applicable federal requiramants for the acquisition
of the NFCCC in restricted fae status have been saiishad. This offics recommends that you
decling to make a finding that the identified parcel should not be subject to the provisions of
25 11.S.C. & 177, and that you issue the aftached FONSI io satsfy the requirements of
NEPA.
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We have provided a signature ling helow o indicate whether vou concur with ouwr
recommendation, B

o ,
}gonour T 1 do not congur

Neal A. McCaleb
Assistant Secratary - Indian Affairs

- Attachmeni
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Findirg of No Siguifieast luipact ~

- Propossd Sepeca Nation of Indians Class I Corning Facility st the. - :
Niagre Falis Convention apd Civie Center Site in Miagra Falls, New York .
AGENCY:  Bureau of Indion Affois (BIA) . -

T ACTION:  FindingofNo Significant kmpact (FONST)

- SUMMARY:. The proposed federal activn consists of the conveyance of land 10 the Seneca
- Nation of Indians {Sencca Nation) in vestrictéd fee stamus. Based on'the November 2002 = -
Envirommental Assessment (EA) for the roposed Class T2 Geming Facility at the Niagra Falls
~Convention and Civic Center (NFCCC) site located in the City of Niagra Falls, County of Niagra,

" New York, Ihave deter ined that implementation of the proposed federa action, placing e 12.8-

acre NFCCC placed mrestricted fee status pursuant th the Seneca Nation Land Claims Settferment

- Actof 1990, 25 U.S.C. § 1774f(c), wili have no significant impact on the gualiiy'of the hurman
environment. In accordance with Section 102(2)(c) of the National Envirorimental Policy Act of-
1969, as amended, an environmental impact statement willwot be required. ‘

FOR FURTHER INFORMATION PLEASE CONTACT:

. George Sidbine, Divector . - -
Office of Indian Gaming Mdnagement
- Burezu of Indisn Affairs.
1849 C Stroet, NW
Mailstor 4543 MIB
Washingion, DC 20240

- BACKGROUND, LAWS, AND AGREEMENTS: Gaming is 2 unique opportumity for Indian
~ tribes 1o improve the socio-economic conditions on Indian reservations and to enhance the living
standards end quality of life for tribes and their members through increased ovployment and other.

- relaled business oppormnitios for the wibe. This opportunity is affordeéd to the Seneca Nation

~ {Mation) under thz Indian Gaming Regulatory Act, 25 U.S.C. § 2701 et seq.; and was sanctioried

. by the Btate of New York trough a State/Tiibe Guning Compact signed by the Governor on
Qctolier 25, 2002, - : ' S _ I -

" In 1990, Congress enacted the Seneca Nation Land Claims Setrloment Acv{Settlement Act), 25 -

- U.S.C.§1774f(c) which provides the Nation with fair compensation for nsc of its land and for the
“impact on the Nition fom prior lesse aranigements in the City of Salamancs, Now York, The
funds appropriated under the Settlement Act are available for the Nation to acquire additionsl land
which could be placed into restricted fee status by the Secretary.  The property to be placed in
restricted fee'status consists of 12.8 scres i Niagara Falls, Nizpara County, New York.
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}? Ny ERQI\FW?‘WAL "‘W?ACTS The dﬂ?@rmr arion mm an envirerinent mpam sta:emmt wﬂi’ '
ot bereguired {5 xupmmd by !hc fo]imvuz .mdm&ﬁ ‘

1 'Iwo-aémmmzai’c cotrses of gction wers dev ﬁinpe:d avd amlyvsd in thé E& EA Ch:&?‘f*’; 2 :
 describes the No Action Alternative and-the Preferred Altemnative. Under the No Action-
Alemative, the property would notbe coav cved to the Netidn and would notbe convened -
to & Class It guming facility undar the Navon's j arisdiction. The Preferred Alsemative
consists of placing the 12.8-acte NFCCC site. in restrieted fee status pursuant tothe” > .
- Settlement Act. The Proferred ANcridtive meels the reed for action, as discosséd-in EA '
Section. 1.2, a=:! provides the best opportunity for incresssd emplovinent of Nation- -
miembers, for improvement of sotiosceonoric condition of Nation members by providing
CVEnue sources for tribal goverument functions, and for the promoticn of shic Nation’sself .~
“sufficlency. EA Chapter 4; Envirormmenta! Consequynsss, discloses the mvzmmmaz' L
| consequences of the No Action Altzmative and the Preferrad ﬁitm*‘mvc '
2. The Preferred Akcma’% 2 dees nothave ihcmtmt;al 10 ,xf@c'z hxs*om pmpmt‘.s, nordoss.
© o dtcontzin snyvionown ignificant archealogical resources. Ser EA Sections 3.5 and 415
Further, the nroject is located in a dense, wrban setting with oo significant habitant for.
. wildlife on site. “There are fio known threatencd or endangered plant or animal species ov -
eritical habitats within the affected project ores. See EA Section 3.4, .FA Sccmn 414 - _
 finds that there will be no adverse impact to'the ?ereg,nne Fa}cm_ e ST

.. EA Seatm iz zacorsorates the ﬁndmgs o%‘ &c @c&ebc* 2002 Traffic Empﬁ:;i Smdy ard'-.' L
. Sectiond.1.8 analyees (he smpaet from traffic assccizied with !.hé Preferred- Alternative, .

- Use of the NFCCC site as 2 Class Il gaming facility will nof increase traffic volume onthe
existing roadway network beyend existing capasity. Noadditional roads or lanes will be-
required. ’l‘”’m Preferred Alternative will not result in a sionificant deteriorate of levelsof -
service at ar k*y Interseetions near the preject site. The lowest Jevel of service foraity

.. of these mtercec tons with the proposed raffic volume is “C” which is well within the

. acceplable range, :

4. EA Section 4.1.3, Air Quatity, analyzes the impact 1o’ air quality and finds that no
-, significantimpact is expected.  Conversion ofthe NFCCC sile into a gamm? factlity will
- notyesult in construition of new stationary #ources of &ir sraissions. Air. emissions from e
- -mobile sources would not result in any significant changes in concentrations of eriteria
" contammarits during peak traffic periods. No changes are planned to parking eapacity o
0 surcunding roadways. The October 2007 Traffe Impact study found that therewillbe -~ -
no major deétemoration of Intersect ion levels of services at key intersections near the L
NFCCC site. New York Stae Dépariment of Transportation screenng criteria for air
' quality analysis set forth in the Bavironmental Procedures Magual (NYSDOT 2002)
reguire detailed anzlysis only when projected intersection levels of services detdriorate © A
C from AT or “B” toa Ie:w:! of serviee "‘S or ;;,ss, whitch will not eccur unrier thePreferred . °
- Altomative, co T
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5. “he proposed profect is anticipated 1o bring substantial economic benefits 1o the Senvca |
- Nation and 1o bolster tourism and revitalizetion in downtown Niagra Falls, ssdissussedin
EA Sectiond.1.6., including the eation of an estimared 2000 PeTTInEnt aew jobs as well -
~as.the employment of 1400 union workersduring the construetion process, Addisionally,
the Preferred Altemative will bomst business and tonrisn opportunilies within the
. surrounding communities with the potential of creating additional Jobs to help rovitalize
. the econonmically depressed arcas withih the Niagara Falls region of New York State,
. There is support for the Preferjed Alternative fom tha State, Connty and City of Niages
Falls. The necessary infrastructure is alreadty in place, and thers is adequate capagity for-
- sewel, water, and emergency services, as discussed in A Scetion 4.1.0,

B The cumulative =ffects of e propoved action cohined with past and rzasonably
foreseeable fiture actions are not s gnificant. These curmulerive effocts on the quality of . -
the hwman environment are evaluated in EA Section 4.3, Therc will be no adverse  F
comulative impacts to land resourses, water rescurces, air quality, bivlogical resnurces, . -
cultural resouress, socio-economic resturees, or raffic rescirens fom the Freforrad. .~
Altrmayive, ' : ' - '

7. . Légally binding mitigation measures. will 5ot be required for the Preferred Alternative -
- because no sigmifican unpacts to the humian environment were idantified during the
preparation of the EA. See EA Chapter 5.0, To aligviate impacts fom traffic associated
- with the Preferred Altemnative, signal timing modifications and a minor upersde to the
existing signal equipment will be mmpizmented at the intarsection of John B. Daly
Boulevard and Reinbow Boalevard, and Rainbow Boulevard and Thizd Swreet. Thesc
mitigation measures will improve the flow of left i movements as well as the sverall
* operation of both intersactions. ' :

| CowvasmX
| <Neal A McCalob o | | Date |
Assistant Secretary - ndizn AFirs o ‘ o
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EXHIBIT “E”
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STATEMENT OF
AURENE MARTIN
ACTING ASSISTANT SECRETARY - INDIAN AFFAIRS
: DEPARTMENT OF THE INTERIOR
BEFORE THE COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE
ON THE INDIAN GAMING REGULATORY ACT

JULY 9,2003

Good morning, Mr. Chairman and members of the Commitiee. My name is Aurene Martin,
Acting Assistant Secretary — Indian Affairs. [ am pleased to be here today to discuss the role of the
Department of the Interior in reviewing revenue-sharing provisions included in Class Il tribal-state
gaming compacts submitted to the Department for approval under Section 11(d) of the Indian Gaming
Regulatory Act of 1988 (IGRA). 1 will also discuss the role of the Department in implemeniting Section
20 of IGRA dealing with acquiring trust land for gaming purposes. Accompanying me today is Mr.
George Skibine, Director of the Bureau of Indian Affair’s Office of Indian Gaming Management.

IGRA provides that Class ITT gaming activities are lawful on Indian lands only if they are, among
other things, conducted in conformance with a tribal-state compact entered into by an Indian tribc-and a
state and approved by the Secretary. The Secretary may only disapprove a compact if the compact
violates (1) any provision of IGRA; (2) any other provision of Federal law that does not relate to
jurisdiction over gaming on Indian lands; or (3) the trust obligations of the United States to Indians.
Under this statutory scheme, the Secretary must approve or disapprove a compact within 44 days of its
submission, or the compact is considered to have been approved, but only to the extent the compact is
consistent with the provisions of I[GRA. A compact takes cffect when the Secretary publishes notice of
its approval in the Federal Register, : :

Since IGRA was passed in 1988, nearly 15 years ago, the Department of the Interior has
approved approximately 250 Class 11l gaming compacts between states and Indian tribes in 24 states.
These compacts have enabled many Tndian tribes to establish Class IIf gaming establishments. These
establishments have helped reduce tribes reliance on Federal dollars and enabled them to implement a
variety of tribal initiatives in furtherance of Congress’ intent in IGRA “to provide a statutory basis for
the operation of gaming by Indian tribes as a means of promoting tribal economic development, self-
sufficiency, and strong tribal governments.” The Department supports lawful and regulated tribal
gaming under IGRA because it has proved to be an effective tool for tribal economic development and
self-sufficiency.

Section 11(d}(4) of IGRA specifically provides that the compacting provision of IGRA shall not
be interpreted as conferring upon a state or any of its political subdivisions authority to impose any tax,
fee, charge, or other assessment upon an Indian tribe, and that no state may refuse to enter into compact
negotiations based upon the lack of authority in such state or its political subdivisions to impose such a
tax, fee, charge, or other assessment.

Section 11 of IGRA allows Indian tribes to initiate a lawsuit in Federal district court against a
state arising from the failure of that state to enter into compact negotiations or to conduct such
negotiations in good faith. In 1996, the U.8. Supreme Court ruled in Seminole Tribe v. State of Florida,
" that a state may assert an Eleventh Amendment immunity defense to avoid a lawsuit brought by & tribe

http:/fwww.dot.gov/ocl/2003/indianGaming . him 2/21/06
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under IGRA alleging that the state did not negoﬁate in good faith.

In response to the Seminole decision, the Department published a rule that became effective in
1999, to enable Indian tribes to oblain Secretarial “procedures” for Class Il gaming when a tribe has
been unabie to negotiate a compact with the state, and the state has raised an Eleventh Amendment
immunity defense to a lawsuit initiated by the tribe in Federal court. Applications for Secretarial
procédures are currently pending for Indian tribes in Florida and Nebraska, but a legal challenge to the-
Secretary's authority to promulgate this rule has been filed by the states of Florida and Alabama.

Another consequence of the Supreme Court’s 1996 decision is that more states have sought to
include revenue-sharing provisions in Class III gaming compacts, resulting in a discernable increase in
such provisions in the past seven years. In general, the Department has attempted to apply the law to
limit the circumstances under which Indian tribes can make direct payments to a state for purposes other
than defraying the costs of regulating Class III gaming activities. To date, the Department has only
approved revenue-sharing payments that call for tribal payments when the state has agreed to provide
valuable economic benefit of what the Department has termed “substantial exclusivity” for Indian
gaming in exchange for the payment. As a consequence, if the Department affirmatively approves a
proposed compact. it has an obligation to ensure that the benefit received by the state under the proposed
compact is appropriate in light of the benefit conferred on the tribe. Accordingly, if a payment exceeds
the benefit received by the tribe, it would violate IGRA because it would amount to an uniawful tax, fee,
charge, or assessment. While there has been substantial disagreement over what constitutes a tax, fee,
charge or assessment within this context, we believe that if the payments are made in exchange for the
grant of a valuable economic benefit that the governor has discretion to provide, these payments do not
fall within the category of prohibited taxes, fees, charges, or other assessments.

Since 1988, the Department has approved, or deemed approved revenue-sharing provisions
between Indian tribes and the following States: Connecticut, New Mexico, Wisconsin, California, New
York, and Arizona. In addition, four Michigan Indian tribes are making revenue-sharing payments to
the State of Michigan under compacts that became effective by operation of law. Other Michigan tribes
have made revenue-sharing payments to the State of Michigan under a court-approved consent decree,
but these tribes stopped making the payments when Michigan authorized non-Indian casinos in
Detroit.

1 will now turn to a discussion of the issues presented by the implementation of section 20 of
IGRA. The basis for the administrative decision to place land into trust for the benefit of an Indian tribe
is established either by a specific statute applying to a tribe, or by section 5 of the Indian Reorganization
Act of 1934 (IRA). Under these authorities, the Secretary applies her discretion after consideration of
the criteria for trust acquisitions in our “151" regulations. (25 CFR Part 151). However, when the
acquisition is intended for gaming, consideration of the requirements of section 20 also applies before
the Tribe can engage in gaming on the trust parcel. Section 20 requires that if lands are acquired in trust
after October 17, 1988 (the date IGRA took effect), they may.not be used for gaming unless one of
several statutory exceptions apply. One exception is lands acquired in trust within or contiguous to the
boundaries.of the tribe’s reservation as it existed on October 17, 1988, However, there are additional
exceptions for off-reservation trust lands. For instance, there is an exception for lands located within a
fribe’s last recognized reservation, if the tribe had no reservation on October 17, 1988. There is-also an
exception for trust lands of Oklahoma tribes. In addition, there are exceptions for lands taken into trust
as part of either (1) the settlement of a land claim; (2) the initial reservation of an Indian tribe
acknowledged by the Secretary under the Federal acknowledgment process; or (3) the restoration of

http://www.doi.gov/ocl/2003/IndianGaming . htm ' o 2121106
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fands for an Indian tribe that is restored to Federal recognition by an act of Congmss orbya
judicial decree. Since 1988, the Secretary has approved approximately 20 applications that have
qualified under the exceptions to section 20. '

Finatly, an Indian tribe may also conduct gaming activities on after-acquired trust land:if it meets
the requirements of section 20(b)(1)(A) of IGRA. Under section 20(b)(1)(A), gaming can occur on the
jand if the Secretary, after consultation with appropriate state and local officials, and officials of nearby-
tribes, determines that a gaming establishment on newly-acquired land will be in the best interest of the
tribe and its members, and not deirimental to the surrounding community but only if the Governor of the

~ state in which the gaming activities are to occur concurs in the Secretary’s determination. Since 1 988,
state governors have concurred in only three positive determinations for off-reservation gaming on trust
lands: the Forest County Potawatomi gaming establishment in Milwaukee, Wisconsin; the Kalispel
Tribe gaming establishment in Airway Heights, Washington; and the Keweenaw Bay Indian Community
gaming establishment near Marquette, Michigan. .

Since taking office, Secretary Norton has raised the question whether the law provides her with
sufficient discretion to approve off-reservation Indian gaming acquisitions that are great distances from
their reservations, so-called “far-flung lands.” This is further framed by what appears to be the Jatest
trend of states that are interested in the potential of revenue sharing with tribes encouraging tribes to
focus on selecting gaming location on new lands based solely on market potential rather than exercising
governmental jurisdiction on existing Indian lands. 1t is within the context of this emerging trend, that
the Secretary has asked those of us who work on Indian gaming issues to review federal law with this
concem in mind. While we have not yet concluded our work, we have spent substantial effort
examining the overall statutory scheme that Congress has formulated in the area of Indian self-
determination and economic development. This includes a careful examination of what Congress
intended when it enacted Section 20 (b)(1)(A). Thus far, our preliminary review suggests that Congress
sought to establish a unigue balance of interests. The statute plainly delineates the discretion of the
Secretary, limiting her focus to two statutory prongs. Also, by requiring that the Governor of the
affected state coneur in the Secretary’s determination, the statute acknowledges that in a difference of
opinion between a sovereign tribe and an affected state, the state prevails.

Further, at least on its face, section 20(b)(1)(A) does not contain any express limitation on the
distance between the proposed gaming establishment and the tribe’s reservation, nor is the presence of
state boundaries between the proposed gaming establishment and the tribe’s reservation a factor.
Currently, there are eight section 20(b)(1)(A) applications pending with the Bureau of Indian Affairs for
sites in New York, Wisconsin, Michigan, Louisiana, and California. Many more are rumored, including
potential applications from tribes located in one state to establish gaming facilities in another state.
However, we need to keep in mind there have been only three section 20(b)(1)}{(A) off-reservation
approvals in the last 13 years. We are conducting our review of the law with this in mind. Yet, our
review must also acknowledge that the role of the Secretary under section 20(b)}{(1){A) is limited to
making objective findings of fact regarding the best interests of the tribe and its members, and any
detriment to the surrounding community. Therefore, while the trust acquisition regulations provides
broad discretion, section 20(b)(1 )} A) does not authorize the Secretary to consider other criteria in
making her determination, thus limiting her decision-making discretion to that degree. We look forward
to concluding our review for the Secretary and to sharing those results with you as appropriate.

This concludes my remarks. [ will be happy 10 answer any questions the Commitiee may have.
Thank you. '

hitp:/iwww.doi.gov/ocl/2003/IndianGaming . him 2/21/06
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Testimony of
Penny 1. Coleman
General Couﬁsel {Acting)
National Indian Gaming Commission
Betore the
Senate Committee on Indian Affairs

July 27, 2005

Chairman McCain, Vice-Chairman Dorgan and members of the Committee: My name is
Penny Coleman. I serve as the Acting General Counsel for the National Indian Gaming
Commission. Thank you for allowing us to speak with you today. We appreciate the
opportunity to testify today about the Commission’s involvement in Indian lands
questions. :

Indian land is the foundation upon which Indian gaming is built. The Indian Gaming
Regulatory Act (“IGRA”) defines Indian lands; it requires that gaming take place on
Indian lands; it limits the National Indian Gaming Commission’s regulatory authority to
gaming that takes place on Indian Lands; it establishes a prohibition against gaming on
trust lands acquired after October 1988; and it exempts many lands from that general
prohibition.

Thus, Indian lands are central to many of the Commission’s functions. The Commission
musi determine whether gaming facilities are located on Indian lands in order to
determine whether the IGRA permits gaming on those lands and permits the Commission
1o regulate 1t. If a facility is not located on Indian lands, the NIGC has no authority
whatsoever over any gaming occurring there or any jurisdiction to stop the dctivity. The
Commission is also required to decide whether a specific parcel is Indian lands when a
management contract or a site-specific tribal ordinance has been submitted to the
Commission for approval; such determinations are part of our final agency actions on
management contracts and tribal ordinances.

The Office of General Counsel also issues advisory opinions on Indian lands. These
opinions are often intended to advise tribes whether they should atternpt to proceed with
gaming on a given site. Sometimes our opinions confirm that a specific parcel is Indian
lands. Sometimes they warn a wribe that we do not consider the gaming to be legal.

We share the responsibility for deciding Indian lands questions with the Department of
the Interior. The Department makes decisions on iands when a tribe seeks to acquire land
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into trust, secks a trust-to-trust transfer for gaming, or seeks approval of a land lease or a
tribal-state compact. '

For many years, the Department of the Interior assumed the primary responsibility for
making Indian lands determinations. However, as gaming expanded in recent years, the
Commission’s need to make such decisions became more and more pressing. The

* Cominission thus began making these decisions on its own. - Because of the shared
responsibility with the Department, we entered in a Memorandum of Understanding that
requires cach agency to notify the other when Indian lands questions are pending and to
provide advice and assistance on the Indian lands determinations.

This is not a smail undertaking. Altogether, the Department’s Office of the Solicitor and
the Office of General Counsel have issued over 50 written opinions and the Comsmission
has made decisions on over 40 management contracts,

Right now, the Commission has approximately 50 Indian lands determinations pending,
Some of these will be simple decisions. The land will be held in trust and within the
Tribe’s reservations boundarics, and no lengthy analysis will be required.

Many Indian lands determinations, however, are complex and difficult. For example,
1GRA exempts from the general prohibition of gaming on lands acquired afier the date of
its enactment when “lands are taken into trust as part of ... the restoration of lands for an
indian tribe that is restored to Federal recognition.” '

To establish that a tribe’s lands fall within the restored land exception, a tribe must
establish that it is a tribe restored to Federal recognition and that the parcel on which the
gaming is being conducted is restored land.

For a tribe to be restored to federal recognition under the IGRA, it must have been
previously recognized; it must have Jost its recognized status; and it must be returned to a
recognized status. This last can be straightforward, for, in most instances, it will or will
not have been included by the Secretary of the Interior on her list of federally-recognized
tribes. The first two elements, however, require much delving into our history, Beyond
looking to 18" and 19" Century Treaties and laws, the specific political and ethnographzc
history of the tribe must be reviewed. Just gathering the relevant information requires a
farge, cooperative effort among the Tribe, various divisions within the Department of the
Interior, and perhaps historians and research archives. '

Beyond all of that, determining that lands are restored lands requires the casting of an

even broader research net, for not all lands re-acquired by a Tribe are “restored™ lands
within the meaning of IGRA. Whether iandb are restored lands requires a case-by-case.
determination.

We must look to the factual circumstances of the land acquisition. We must look at the
location of the acquisition and consider such questions as whether it is close to the tribe’s
population base and important to the tribe throughout its history. We must ook at the
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temporal relationship of the acquisition to the tribal restoration (in other words, was this
land acquired a year after the tribe was restored to recognition or 30 years later and after
the tribe acquired 20 other parcels). All of this requires the Tribe to hire historians and
ethnographers and also to produce voluminous historical documents and archaeological
evidence, which, of course, can take time to assemble and submit, not to mention time for
the NIGC to digest.

A number of our determinations have also resulted in litigation, which slows down our
ability to make decisions even further, and 1o add 10 the complexity, Congress has the
ability to, and occasionally does. legislate the status of lands belonging to individual
tribes, and that can change the Indian lands analysis completely.

The Commisston and the Department have been criticized by the Department’s Office of
Inspector General for failing 1o decide the Indian lands questions before a facility opens
and for failing to have a systematic approach to making such decisions. We share the
Inspector General’s concern on this. Good government requires that regulators know the
extent of their jurisdiction. Furthermore, if we decide that a tribe should not have opened
a facility because the lands did not qualify for gaming under the Act, extensive litigation
is guaranteed and, if the Commission is correct, the tribe will have incurred millions.of”
dollars in debt with few options for repaying the debt.

We are, therefore, developing a system which is designed to track Indian lands
determinations and to identify new problems quickly. Recently, we sent a team to the
State of Oklahoma to obtain copies of deeds, maps and other documentation on some of
the gaming sites. In California, we also hired a title company to conduct title searches on
some sites. This information as well as other information we obtain will be used in
establishing the centrai file system for the indian lands documentation. We hope to
convert this {ile system into an clectronic system in the near future. We are also
considering regulations that would require a tribe 10 establish that a gaming operation is
on Indian lands before it licenses the facility.

We thank the Comunitiee Members and staff and stand ready to assist you as you
continue 1o review these Indian lands questions. If you have any questions, I would be
happy to answer them. '
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OF
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FOR POLICY AND ECONOMIC DEVELOPMENT
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AT THE OVERSIGHT HEARING
BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS
ON SECTION 20 OF THE INDIAN GAMING REGULATORY ACT

July 27, 2805

Good morning, Mr. Chairman and Members of the Committee. My name is George Skibine, and
T am the Acting Deputy Assistant Secretary - Indian Affairs fof Policy and Economic
Development at the Department of the Interior. 1 am pleased to be here today to discuss the role
of the Department in implementing the exceptions contained in Section 20(a)(1), 20(a)(2)(B),
and 20(b)(1)(B) to the prohibition on gaming on trust lands acquired after October 17, 1988,
contained in the Indian Gaming Regulatory Act of 1988 (IGRA).

Before discussing Section 20 of IGRA, T want to address a common misconception regarding this

statutory provision:; Section 20 of IGRA does not provide authority to take land into trust for Indian
tribes. Rather, it is a separate and independent requirement 10 be considered before gaming
activities can be conducted on Jand taken into trust after QOctober 17, 1988, the date IGRA was
enacted mto law. The basts for the administrative decision to place land into trust for the benefit of
an Indian tribe is established either by a specific statute applying to a tribe, or by Section 5 of the
Indian Reorganization Act of 1934 (IRA), which authorizes the Secretary to acquire land in trust for
Indians “within or without existing reservations,” Under these authorities, the Secretary appliesher
discretion after consideration of the criteria for trust acquisitions in our “1517 regulations (25 CFR
Part 151). However, when the acquisition is intended for gaming, consideration of the requirements
of IGRA are simultaneously applied to the decision whether to take the land into trust. Ifthe land
has already been taken into trust, requirements of IGRA still must be met before a tribe can engage
in gaming on the trust parcel.

In enacting Section 20, Congress struck a balance between tribal sovereignty and states’ rights.
_ Specitically, Section 20 provides that if lands are acquired in trust after October 17, 1988, the
lands may not be used for gaming, unless one of the following statutory exceptions applies:

1) The lands are located within or contiguous to the boundaries of the tribe’s

reservation as it existed on October 17, 1988 (Section 20(a)(1));
i
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2)

(3)

The tribe has no reservation on October 17, 1988, and “the lands are located
in a State other than Oklahoma and are within the Indian tribe’s last
recognized reservation within the state or states where the tribe is presently
tocated™ (Section 20(2)(2)(B));

‘The “lands are taken into trust as part of: (i) the settlement of a land claim;
(i) the initial reservation of an Indian tribe acknowledged by the Secretary
under the Federal acknowledgment process; or (iii) the restoration of lands
for an Indian tribe that is restored to Federal recognition.” (Section

20(b)(1(B));

My testimony today wiil focus on the above exceptions. However, IGRA also has two-additional
exceptions: 1) for lands taken into trust in Oklahoma for Oklahoma tribes; and 2) an Indian tribe
may also tonduct gaming activities on after-acquired trust land if it meets the requirements of
Section 20(b) of IGRA, the so-called “two-part determination” exception. Under Section

20(b)(1)(A),

(1

(2)

gaming can occur on the land if the Secretary, after consultation with
appropriate state and local officials, and officials of nearby tribes,
determines that a gaming establishment on newly-acquired land will be in
the best interest of the tribe and its members, and would not be detrimental
to the surrounding community, but

only if the Governor of the state in which the gaming activities are to
occur concurs in the Secretary’s determination.

Since 1988, the Secretary has approved 26 trust acquisitions for gaming that have qualified
under the five Section 20 exceptions that are discussed in my testimony. [ have attached to my
testimony a number of charts that list the various tribes that have qualified under each of the five
exceptions. The charts show that the Department has approved:

* seven gaming acquisitions under the exception in Section 20(a)(1) ~ four on-reservation
acquisitions, two contiguous acquisitions, and one that contained land that was partly on-
reservation, and partly contiguous to the reservation.

o four gaming acquisitions under the “settlement of a land claim™ exception contained in
Section 20¢b)(1 }(B)(), although all four parcels are contiguous to éach other and are ali
for the Sencca Tribe of New York. . -

¢ three gaming acquisitions for Indian tribes under the “initial reservation” exeeption
contained in Section 20(b)(1)(B)(ii);

» twelve gaming acquisitions for Indian tribes under the “restored land for a restored tribe”

-
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exception contained in Section 20(b} 1)B)iiy; and

s no gaming acquisitions under the exception contained in Section 20(a)(2)(B), the “last |
recognized reservation” exception.

Finally, please keep in mind the fact that although the Department has approved a trust
acquisition for an Indian tribe it does not necessarily mean that the land has actually beéen taken
into trust. For instance, the existence of liens or other encumbrances, or litigation challenging
the Secretary’s decision may delay the proposed trust acquisition, often for years.

- Currently, there are eleven proposed gaming acquisitions pending before the Department where
the applicant tribe seeks an exception to the gaming prohibition under one of the three
exceptions listed in Section 20(b)(1)(B) (settlement of a land claim, initial reservation of a tribe
acknowledged by the Sccretary under the Federal Acknowledgment process, or restoration of
lands for a tribe that is restored to Federal recognition). There are no proposed trust acquisitions
for gaming pending under either the on-reservation or contiguous to the reservation exception,
nor are there any proposed acquisitions pending under the last recognized reservation exception
of Section 20(a). We are also aware that there are a number of Indian tribes that are seeking

- “Indian lands™ determinations from the National Indian Gaming Commission for parcels that
have previously been taken into trust by the Department for non-gaming purposes.

‘The decision of whether land that is either already in trust, or that is proposed to be taken into
trust for gaming, qualifies under any of the exceptions is made on a case-by-case basis. Through.
case-by-case adjudication, the Department has developed criteria to determine whether a parcel
of land will qualify under one of the exceptions. For instance, to qualify under the “injtial
reservation” exception for newly-recognized tribes. the Department requires that the tribe have
strong geographical, historical and culturai ties to the land. :

To qualify under the “restoration of lands™ exception, the tribe must have been previously
recognized, terminated, and subsequently legislatively, judicially, or administratively restored,
The land must be either available to a tribe as part of restoration legislation, or the tribe must
establish a strong historical nexus as well as geographic proximity to the land. Furthermore, the
restoration of the lands must occur within a reasonable period after the tribe is restored. The
Departrent’s definition of restored land has been guided by fairly recent federal court decisions
in Michigan, California, and Oregon, and by “Indian lands” determinations issued by both the
General Counse! of the National Indian Gaming Commission and the Office of the Solicitor
within the Department of the Interior. '

Negotiated settlements of Indian land claims brought under the Indian Trade and Intercourse Act
(25 U.S8.C. 177) require congressional legislation. Therefore, to qualify under the “settlement of
a land claim” exception, the land transaction must have received Congressional approval as
required by the Indian Non-Intercourse Act. '

The Department recognizes that oft-reservation gaming is a growing concern and is evaluating
3
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the circumstances of off reservation gaming and its impacts on local communities, The -
Department looks forward to working with Congress on opening a dialogue to further define
Congress’s intent to permit or constrain the prospects for off-reservation gaming. This
concludes my remarks. I will be happy to answer any questions the Committee may have.
Thank vou.
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'APPROVED GAMING ACQUISITIONS
SINCE ENACTMENT OF IGRA (OCTOBER 17, 1988}
ON AND/OR CONTIGUOUS TO THE
BOUNDARIES OF THE RESERVATION

| White Earth Chippewa Mahnomen, 61.73 08/14/95

25 U.S.C. 2719 (aX1) Mahnomen County,
' Minnesota
2 Skokomish Indian Tribe Skokomish Reservation, 3.0 12/08/03
25 US.C.2719 (a)( 1} Mason County, o
Waghington
3 Suquamish Indian Tribe Suquamish, 13.47 04/21/04
25U.8.C. 27119 (a)}( D) Kitsap County,
Washington .
4 Picayune Rancheria of Coursegold, 48.53 06/30/04
Chukchansi Indians Madera County,
25 U.8.C. 2719 (a)(1} California
3 Tunica-Biloxi Tribe Avoyelles Parish, 21.08 11/15/93
25 U.S.C. 2719 (aX1) Louisiana ~
{Contiguous 1o Reservation) '
6 Coushatta Tribe Allen Parish, 531.00 09/30/94
25UK8.C. 2719 (a)(1) _ Louisiana
(Contiguous to Reservation)
7 Saginaw Chippewa Mt Pleasant, .| 4806.32 04/14/97
25 U.8.C. 2719 (a}]) | Isabella County,
(Partially on and contiguous to Michigan
reservation)




e A

Case 1:06-cv-00226-WMS Document 72-2 Filed 03/16/09 Page 122 of 147

APPROVED GAMING ACQUISITIONS
SINCE ENACTMENT OF IGRA (OCTOBER 17, 1988)
SETTLEMENT OF A LAND CLAIM

25 US.C. 1774

Niagara County, New
York

I | Semeca Nation Niagara Falls, 12.8 117129102
25 U.S.C. 1774 Niagara County,
New York
2 | **Seneca Nation Niagara Falis, 8.5 12/08/03
25U8.C. 1774 ‘Niagara County,
- New York
3 **Seneca Nation Niagara Falls, 40 07721104
25 U.8.C. 1774 Niagara County, New
York
4 | **Seneca Nation Niagara Falls, 2.15 11/5/04

** Gaming Related
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APPROVED GAMING ACQUISITIONS
SINCE ENACTMENT OF IGRA (OCTOBER 17, 1988)
INITIAL RESERVATION OF AN INDIAN TRIBE ACKNOWLEDGED BY
THE SECRETARY UNDER THE FEDERAL ACKNOWLEDGMENT

PROCESS
Mohegan Tribe New London, 240.00 09/28/95
25 U.S.C. 2719 (b){(1)(B)(ii) Moniville County, :
Connecticul

Nottawaseppi Huron Band of Battle Creek, 78.26 07/31/02
Potawatomi Calhoun County, :
25 U.S.C. 2719 (X1 XB)Gi) Michigan

Match-E-Be-Nash-She-Wish Band Wayland Township 147.48 04/18/05

(Gun Lake Tribe) of Pottawatomi Allegan County

Indians o ' Michigan
25 U.S.C. 2719 (b}(LX(B)(ii)




APPROVED GAMING ACQUISITIONS

SINCE ENACTMENT OF IGRA OCTOBER 17, 1988
RESTORATION OF LANDS FOR AN INDIAN TRIBE
RESTORED TO FEDERAL RECOGNITION

Case 1:06-cv-00226-WMS Document 72-2 Filed 03/16/09 Page 124 of 147

1 Grand Ronde Community Grand Ronde, 5.55 03/05/90
: 25US.C 2719 (X 1XBXAHY Polik County, :
Qregon :
2 Siletz Tribe _ Lincoln City, 10.99 12/05/94
25 US.C. 2719 (b)(1(B)iiD) Lincoln County,
Oregon
3 ~ Coguille Tribe Coos Bay, 20.0 02/01/95
25 US.C2TI0 (B Coos County,
: Oregon _
4 Klamath Tribes Chiloquin, 42,31 05/14/97
25 U.S.C. 2719 (b} IXBXii) Klamath County,
Oregon
5 Little River Band of Ottawa Manistee, 152.80 09/24/98
' 23 U.S.C 2719 (bX1X{(BXii) Manistee County,
Michigan
6 Little Traverse Bay Bands Petoskey, 5.0 08/27/99
25 LLS.C 2719 (b)Y(1 BN i) Fmmeit County’
' Michigan
7 Paskenta Band of Nomliaki Indians Corning, 1898.16 11/30/00
25 U.S.C. 2719 (b)(1X{B)(H) Tehema County,
‘ California
8 Lytton Band of Pome Indians San Pablo, 9.3 01/18/01
25 U.5.C. 2719 )()(B)(H) Contra Costa County,
California
19 Pokagon Band of Potawatomi New Buffalo, 675 01/19/01
28 L1.8.C. 2719 (B I XBXii) Rerrien CQU.HW,
Michigan
16 | United Auburn Indian Community Placer County, 4921 02/05/02
25 U.S.C. 2719-(b) L XB)ii) California _
H Ponca Tribe Crofton, 3 12/20/02
25 US.C 2719 (by( (B} Knox County,
Nebraska
12 Little Traverse Bay Bands Petoskey, 96.00 07/18/03
25 U.8.C. 2719 (b)(1 XBYiii) Emmett County,
Michigan
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PENDING GAMING APPLICATIONS
UNDER SECTION 20 (b)(1)(B)

. Tribe

Location

~"Section 20 Exception

Snogualmie Tribe of
Washington

56 Acres
Snoqualmie, _
King County,
Washingion

Initial Reservation

2719(b)(1 XB)(ii)

Cowlitz Indian Tribe of

151.87 Acres

Initial Reservation

2 Washington Clark County, 2TIHDY I KBYi)
Washington
3 Greenville Rancheria of Maidu 334.69 Acres, Restored Tribe
Indians of California Red Biuff, 271S(bY TB)iE)
Tehama County,
: California
4 Mechoopda Indian Tribe of 650 Acres Restored Tribe
. Chico Rancheria of California Chico, 2719(bY 1 )(BXii)
[ Sutter County, :
California
5 Enterprise Rancheria of Maidu 49 Acres Restored Tribe
Indians of California Olivehurst, 2THLXIXB)(D)
Yuba County,
_ California
6 Elk Valley Rancheria of 203 Acres Restored Tribe
California Del Norte County, 27191 (B)(ID
California
7 Tone Band of California 224 Acres Restored Tribe
Plymouth, 27T H(BXiD)
Amador County,
California
g Graton Rancheria of California 360 Acres Restored Tribe
Rohnert Park, 271HBY (B Y )
Sonoma County,
' California : '
9 Scotts Valley Band of 29.87 Acres Restored Tribe
California Richmond 2719(bX 1B
Contra Costa County
California
10 North Fork Rancheria of 305 Acres Restored Tribe
California Madera, 2719(bY(1 X(B)(ii)
Madera County,
California
il Guidiville Band of Pomo 375 Acres Restored Tribe
Indians of CA Richmond, 2719(0)(1XB)(i)
' Mendicino County,
California
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[Fwd: Attn: Penny Coleman - Senaneca Nation of Indians illegal gami...
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Subject: [Fwd: Attn: Penny Coleman - Senaneca Nation of Indians illegal gamin on lands acquired after

October 17, 1988]
From: Daniel Warren <d.warren@upstate-citizens.org>
Date: Fri, 29 Jul 2005 10:45:26 -0400

_ To: Penny_Coleman{@nige.gov

-------- Original Message --------

Subject: Attn: Penny Coleman - Senaneca Nation of Indians illegal gamin on lands acquired after October

17, 1988
Date:Fri, 29 Ju} 2005 09:34:56 -0400
From:Daniel Warren <d.warren{@upstate-citizens.org>
To:info{@nige.gov :
CC:George Skibine/bia.gov, James Cason@ios.doi.gov, Michael Olsen@ios.doi.gov

I am writing to you regarding the Seneca Nation cf Indiang plan to
acquire land in Erie County for the purpose of opening a Casino with
¢lass III gaming asg well as the land it has acquired and is currently
attempting to acquire in Niagara County.

In your Secretary's letter of November 12, 2002 to the Governor and the
President of the Seneca Nation, she set forth your reasons to neither
approve nor disapprove the Compact, rather to let it take effect without
action. Under these circumstances, the Compact is considered to have
been approved, "but only to the extent the compact is congistent with
[IGRA] " {25 USC § 2710 [d] {8] I[Cl]). Contrary to the Secretary's belief
in that letter the Seneca Nation Settlement Act does not gqualify under
the land claim settlement exception for the reascns that follow.

The IGRA permits gaming on Indian Land as defined in 25 U.S.C. §

2703 (4), 25 CFR § 502.12. Lands that do not gqualify as Indian lands
under IGRA generally are subject to state gambling laws. See National
Indian Gaming Commission: Definitions Under the Indian Gaming Regulatory
Act, 57 Fed. Reg. 12382, 12388 (1992). The Seneca Nation of Indians-
currently did not have any Indian land within the City of Niagara Falls
and does not have any within the City of Buffalo. In order for the
Seneca Nation to acquire any property within the City of Buffalo it must
go through the discretionary fee to trust process under either the
Seneca Nation Settlement Act (25 U.S.C. § 1774 et seq.) or the Indian
Reorganization Act (25 U.S8.C. § 465).

The IGRA also prohibits gambling on land acquired after October 17, 1988
(rafter acquired lands”) with limited exceptions. The only arguable
exception to this general prohibition relevant to this situation is the
exception for lands acquired as a settlement of a land claim. The Seneca
Nation’s land claim has been dismissed by Judge Arcara in 2002 and this
dismissal has been affirmed by the United States Court of Appeals for
the Second Circuit. (see Seneca Nation of Indiansg v. State of New York,
382 F.3d 245, 383 F.3d 45 { 09/09/2004) & Seneca Nation of Indians v.

1/26/2006 8:16 PM |
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[Fwd: Attn: Penny Coleman - Senaneca Nation of Indians illegal gami...
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State of New York, 382 F.3d 245, 383 F.3d 45 { 09/0%/2004)) Which leaves
the Seneca Natio n Settlement Act {25 U.S.C. § 1774, et.seqi) as the
bagis for acquiring any land. This act did not settle a land claim it
settled a lease rate dispute not title to land. '

Congressman LaFalce a co-sponsor of the legislation which became the
Seneca Nation Settlement Act stated “This bill provides Federal sums to
compensate the Seneca Nation for

3,000 leases that were cbtained and perpetuated without the consent of
the rightful owners--the Senecas. For nearly 99 yearsg, the Senecas have
been receiving minuscule payments averaging $1 to $3 per year per parcel
of land. Clearly, the Senecas deserve appropriate compensation.” (Cong.
Rec., October 10, 1990, H9289) Likewise Congressman Houghton who was the
sponsor of the legislation stated “The leases were imposed by Congress
upen the Nation and upcn the citizens. What happened was when these
leases were imposed it kept the Nation in a near state of poverty, and
alsc put a lock on any increasing increments in the rentals which could
be received by the Nation. Sc¢ this bill in front of us tcday gives a
one-time $35 million payment to be matched by $25 million from the
State. Sc¢ this is what I respectfully ask of the Congress.” (Cocng. Rec.,
October 10, 1990, H9288) See also 25 U.S5.¢C. § 1774(a)(1}. Clearly this
was a claim for monetary compensation much like a claim that could have
been pursued through the Indian Claims Commigsion (ICQ).

The National Indian Gaming Commission has issued a decision in In Re
Wyandotte Nation Amended Gaming Ordinance and held that in order to fall
within the land claim settlement

exception to the IGRA's general prohibition of gaming on lands acguired
after October 17, 1988, the claim involved must seek the return of the
disputed land and not just monetary compensation for its loss.
Specifically the NIGC held “To find that ICC money judgments fit within
the plain language of the after-acquired lands exception would result in
the exception swallowing the rule. The ICC handled large numbers of
claims during its lifetime, and substantial relief was granted to many
tribes., William C. Canby, Jr., American Indian Law at 287 (2nd Ed.
1988) . Interpreting the land claim settlement exception to apply any
time a tribe uses such monetary judgments to purchase land would open up
the exception far beyond what was intended.”

An Indian tribe may conduct gambling activities on trust lands acquired
after October 17, 1988, if it meets the requirements cof Section
20{(b) (1) {(a) of IGRA. Section 20(b) (1) (a) provides that gambling can
cccur con the land if the Secretary, after consultation with appropriate

" state and local officials and officials of nearby Indian tribes,

determines that a gambling establishment con newly acquired land will (1)
be in the best interest of the tribe and its members, and (2} not be
detrimental to the surrounding community, but only if the Governor of

the state in which the gambling activities are to occur concurs in the
Secretary's two-part determination. This type of review has nct been done

Furthermore since the Secretary has discretion under the Seneca Nation
Settlement Act to take a particular piece of land into trust or not the
requirements set forth in NEPA and 25 C.F.R. Part 151 are triggered.
Also under state law the State has to comply with SEQRA (see Concern
Inc, v. Pataki, 7 Misc.3d 1030(A) {N.Y.Sup. 05/25/2005}).

on behalf of the members ¢f Upstate Citizens for Equality I request that

1/26/2006 8:16 PM
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you take action to insure that the applicable laws are followed in the
Seneca Nation’s acquisition of land {past and present) and establishing
a Class III gaming facility and all legal and environmental concerns are
addressed as well as the reguired public comment periods prior to taking
any land in to trust or permitting any gaming on these after acquired
lands. If they are not in compliance with law we request that you compel
the closure of such illegal gambling until such time, if any, they are
able to comply with the law.

Sincerely,

Daniel T. Warren

Chair -

Niaga¥a Frontier Chapter of Upstate Citizens for Equality, Inc.
hetp: //wuw. ups

rate-cithizens.,ory

1/26/2006 8:16 FM
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August 11, 2005

Mr. Damel T. Warren

Upstate Citizens for Eguality
Niagara Frontier Chaptler

836 Indian Church Road

West Senecca, NY 14224-12335

RE: NIGC-FOLA-2805-112
“Dear Mr. Warren:

This is in response o your Freedom of Information Act (FOIA), 5 U.S.C. § 552, request to the
National Indian Gamingz Commission (NIGC) dated July 6, 2005, in which you requested copies
of all records pﬂ;’tms‘m@ to all decisions, determinations. or rulings that gaming on lands acquired
after October 17, 1988 is permitted for the land occupied by the Turning Stone Castno and
Resort and the Seneca Niagara Casino, along with any supporting documents submitted. A
search of NIGC records failed to disclose any records responsive o your mquests.

1f you have not already done so you may wish to send a request to the Bursau of Indian Affairs,
Departmment of the Interior. They may have responsive records for the por‘mn of your request
regarding the Seneca Niagara Casino.

If you consider my response to be a denial you have the right to administratively appeal this
decision. Appeals should be in writing and addressed to: Oftice of General Counsel, National
Indian Gaming Commission, 1441 L Street, N W, Suite 9100, Washington, D.C. 20005, within
30 days of your receipt of this letter. Both the ‘f"*er and the envelope should be clearly marked
“Freedom of Information Aot Appeal.”

Sincerely,

s

P ¥ ;
;k;'f}*_, c;’s’-..;,. o, ,F( LAl :

I

Regma Arm McCoy
FOIA/PA Officer

Mt eI . e DEE T L e e . ST TE B T Tt WWLNEE OO
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Fw: Feedback from DOL gov

Subject: Fw: Feedback from DOl gov
From: webteam@nbc.gov

Date: Wed, 19 Oct 2005 06:52:10 -0400
To: EXSEC@jos.doi.gov

CC: d.warren(@upstate-citizens.org

Please provide a response to Mr. Warren at: d.warrentupstate-citlizens.org
————— Forwarded by WebTeam/NBC/08/DOI on 10/19/2¢05 06:51 AM -----

d.warren@upstate-
citizens.org

To

10/18/2005 04:51 webteaminbs, gov, LOInews#noo.gov
PM . cC
Subject

Feedback from DOI.gov

Daniel T. Warren writes
RE: Seneca Nation's acquisition of land in Erie County, NY for casino

Dear Secretary Norton:

I am writing to you regarding the Seneca Nation of Indians acquisition of
land

in Buffalo, New York for the purpose of opening a Casino with Class III
gaming. i

In your letter of November 12, 2002 to the Governor and the Presgident of
the )

Seneca Nation, you set forth your reasons to neither approve nor disapprove
the

Compact, rather to let it take effect without action. Under these
circumstances,

the Compact is considered to have been approved, "but only to the extent
the

compact is consistent with [IGRA]" {25 UsC ? 2710 {d} ([8] [C]}.

The IGRA permits gamwing on Indian Land as defined in 25 U.5.C. ? 2703(4), 25
CFR

? 502.12. Lands that dc not gqualify as Indian lands under IGRA generally
are

1of5 1/26/2006 8:24 PM
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subject to state gambling laws. See National Indian Gaming Commission:
Definitions Under the Indian Gaming Regulatory Act, 57 Fed. Reg. 12382,
12388 ' _

{1992) . The Seneca Nation of Indians currently does not have any Indian
land :

within the ¢ity of Buffalc. In order for the Seneca Nation to acguire any
prdperty within the City of Buffalo it must go through the discretionary
fee toO

trust process under either the Seneca Nation Settlement Act {25 U.s.Cc. ?
1774 et

seq.} or the Indian Reorganization Act (25 U.S5.C. 7 465).

The IGRA also prohibits gambling on land acquired after October 17, 1988

{? after '

acquired lands? ) with limited exceptions. The only arguable exception to
this

general prohibition relevant to this situation is the exception for lands
acquired as a settlement of a land claim. The Seneca Nation? s land claim
has . ' '

been dismissed by Judge Arcara in 2002 and this dismissal has been affirmed

by

the United States Court of Appeals for the Second Circuit. (see Seneca

. Nation

of Indians v. State of New York, 382 F.3d 245, 383 F.3d 45 |{ 09/09/2004) &
Seneca Nation of Indians v. State of New York, 382 F.3d 245, 383 F.3d 45 {
09/09/2004)). Which leaves the Seneca Nation Settlement Act (25 U.S.C. ?
1774, _ :

et. seq.) as the basis for acguiring any land. This act did not settle a
land : :

claim it settled a lease rate dispute not title to land.

Congressman LaFalce a co-sponscr of the legislation which became the Seneca
Nation Settlement Act stated ? This bill provides Federal sums to compensate
the

Seneca Nation for 3,000 leases that were obtained and perpetuated without
the

consent of the rightful owners--the Senecas. For nearly 99 years, the
Senecas :

have been receiving minuscule payments averaging $1 to $3 per year per
parcel

of land. Clearly, the Senecas deserve appropriate compensation.? (Cong.
Rec., . )

October 10, 1990, H9289) Likewise Cocngressman Houghten who was the sponsor
of

the legislation stated ? The leases were imposed by Congress upon the Nation
and :

upon the citizens. What happened was when these leases were impesed it kept
the - ) .

Nation in a near state of poverty, and also put a lock on any increasing
increments in the rentals which could be received by the Nation. So this
bill '

in front of us today gives a one-time $35 million payment to be matched by
$25 .

million from the State. So this is what I respectfully ask of the Congress.?
(Cong. Rec¢., Octcber 10, 1990, H9288) See also 25 U.8.C. 7 1774(a)(1).

1/26/2006 8:24 PM
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" ¢learly this was a claim for monetary compensation much like a claim that

could

have been pursued through the Indian Claimsg Commission (ICC). This is so,
because no claim to real property was made and none was returned nor was
there :

a release of any claim to any land were provided for in the Act.

The National Indian Gaming Commission has issued a decision in In Re

Wyandotte :

Nation Amended Gaming Ordinance and held that in order to fall within the
land

claim settlement exception to the IGRA? s general prohibition of gaming on
landsg '
acquired after October 17, 1988, the claim invcolved must seek the return of
the '

disputed land and not just monetary compensation for its loss.

Specifically

the NIGC held ? To find that ICC money judgments fit within the plain
language

of the after-acquired lands exception would result in the exception
swallowing

the rule. The ICC handled large numbers of claims during its lifetime, and
substantial relief was granted to many tribes. William <C. Canby, Jr.,
American

Indian Law at 267 (2nd Ed. 1988). Interpreting the land claim settlement
exception to apply any time a tribe uses such mcnetary judgments to
purchase

‘land would open up the exception far beyond what was intended.?

An Indian tribe may conduct gambling activities on trust lands acquired
after

Qctober 17, 1988, if it meets the reguirements of Section 20(b) (1) {a) of
IGRA.

Secticn 20(k) {1) (a) provides that gambling can occur on the land if the
Secretary, after consultation with appropriate state and local officials
and :

officials of nearby Indian tribes, determines that a gambling establishment
on '

newly acquired land will (1) be in the best interest of the tribe and its
members, and (2) not be detrimental to the surrounding community, but only
if

the Governor of the state in which the gambling activities are to occur
concurs

in the Secretary's two-part determination.

As you know a review of an application under the IGRA requires a complete

evaluation of the costs and benefits to both the tribe and the surrounding
community. For example, in determlnlng whether the gaming establishment on
newly acguired land will not be detrimental to the surrounding community,

the

review considers:

7. evidence of envirenmental impacts and plans for mitigating adverse
impacts; . .
? reasonably anticipated impact on the sogial atructure,

3of5 . 1/26/2006 8:24 PM
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infrastructure,
gervices, housing, community character, and land use patterns of the
surrounding community;

? impact on the economic development, income, and employment of the
surrounding

community;

? costs of impacts to the surrounding community and sources of

revenue to
accommodate them;

? proposed programs for compulsive gamblers and the gource of
funding. :
The benefits to the tribe are alsoc examined. In reaching the conclusicn

-that the

newly acquired land will be in the best interest of the tribe and its
members,
the Department considers:

? projections of income statements, balance sheets, and other
financial data; '

7 projected tribal employment, job training and career development,
including ) .

the basis for prejecting an increase in tribal employment considering the
off-reservation location of the facility, and the impact.on the tribe if
tribal

members leave to take Jjobs c¢ff-reservation;

? projected benefits to the tribe from tourism and basis for the
projection; '
? prcjected benefits to the tribe and its members from the proposed

uses of the
increased tribal income;

? projected benefits to the relaticnship between the tribe and the
surrounding

community;

? possible adverse impacts on the tribe and plans for dealing with
those

impacts.

Furthermore since the Secretary has discretion under the Seneca Nation
Settlement Act to take a particular piece of land into trust or not the
requirements set forth in NEPA and 25 C.F.R. Part 151 are triggered. Also
under state law the State has to comply with SEQRA (see Concern Inc. V.
Pataki,

7 Misc.3d 1030(A) (N.Y.Sup. 05/25/2003))

I requeét that you take action to insure that the applicable laws are
followed

in the Seneca Nation? s acguisition of land and establishing a Class III

1/26/2006 8:24 PM
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gaming ,
facility and all legal and environmental concerns are addressed as well as
the '

required public comment periods under NEPA including an environmental
impact o _

statement and the discretionary fee to trust regulations are provided and
are

followed prior to taking any land in to Lrusﬁ or permitting any gaming on
these

after acquired lands.

Sincerely,
Daniel T. Warren

836 Indian Church RD
West Seneca, NY 14224-1235

1/26/2006 8:24 PM
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- TESTIMONY OF THE HONORABLE EARL E. DEVANEY
INSPECTOR GENERAL FOR THE DEPARTMENT OF THE INTERIOR
BEFORE THE COMMITTEE ON INDIAN AFFAIRS
UNITES STATES SENATE
APRIL 27, 2005

Mr. Ch.airman, I want to thémk you and the members of the Committee for
inviting me here today to tatk about the regulation of Indian gaming.

Over the .iast decade, my _O‘fﬁcé has conducted a number of audits on issues
directly related to Indian gaining regulation such as the izhp!ememation of the Indian
Gaming Regulatory Act (IGRA), the financial management activities of the National
Indian Gaming Commission (NIGC) and, more recently, tribal gaming revenue allocation
plans and the taking of fand intb trust. In addition, we have investigated and prosecuted
numerous individuals for theft and/or embezzlement from Indian gaming establishments,
investigated allegations surrounding the federal recognition process and we are currently
working with our Federal law enforcement partners on several criminal investigations
related to the Indian gaming industry.

All of these audits and investigations, coupled .with my personal observations and
background as a federal law enforcement professional for over 30 years, lead me to
believe that it is time to seriously consider regulatory enhancememﬁ and potential
legislative changes to reflect the realities of this $18.5 billion burgeoning industry; My’
law enforcement expetience and intuition also te}l me that when therc is this much money
involved, bad guys will come. To think otherwise, or to imagine that Indian gaming will.
somehow escape the evils faced by non-Indian gaming, cquates to the proverbial ostrich

sticking its head in the sand. The gaming industry in Las Vegas estimates that all casinos
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typically lose 6% of their revenueﬁ to fraud and th.e ft. Applying that same Apcrcentage,
Indian gaming operations potentially lost $1.1 billion in 2004,

While the investigations we have conducted into allega’t‘ions involving particular-
tribal recognitions made by the Department have rarely uncovered any improper
behavior, we are nevertheless troub?éd by the invartable presence of wealthy individuals
and companies invested heavily in the recognition outcome for seeming one reason only
— that is, to ultimately fund and then reap the Iinancigl benefits of a new gaming
operation.

As this Committee well knows, ong of IGRA’S primary purposes was to ensuré
that the proceeds {rom tribal gaming were used to fund tribal operations, economic
development and the general welfare of its members, Thereforc_z, any loss of gaming
revenue as a result of criminal behavior will obviously negatively impact the ability of
the tribes to provide vital services such as health care, law enforcement, housing and
education.

IGRA en.visioned a regulatory scheme where tribes, states and NIGC would all
play a vital role. Since my office has never actually cvaluated the capacity or the
effectiveness of tribes and states (o implement I[GRA’s vision in this regard, [ will
‘confine my comments today to the role the NIGC and Federal law enforcement play in
this regulatory scheme,

Our audits of.IGRA &ﬁd the NIGC, dating back as far as 1993, chronicle the lack
of federal resources available to effecti:vcly oversee Indian gaming. For instance, inour
1993 audit report, we reported that the NIGC only had a staff of 24 and a budget.of $2

miltion dollars to oversee the 149 tribes which had already initiated 296 gamif;g
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operations. When we recently took a snapshot of NIGC we found the Commission with a
budget cap of $11 million, and only 39 auditors and investigators tasked with overseeing
more than 200 tribes with over 400 gaming.. By contrast, .in 2003 the Nevada Gaming
.‘Commission had a budget of $35.2 million dollars with 279 auditors and investigators to
oversee 365 gaming operations with total reporied revenués of $19.5 billion.

One also has to consider the fact that today’s Indian gaming operations range
'i’rém a 30 seat hingo parlor in Alaska to a tribal operation in Connecticut with 6 separate
casinos, nearly 7,500 slots, 388 table games, 23 restaurants and three hotels. A giant step
forward was achieved in 2002 when 'N.IGC promulgated the Minimum Internal Control
Standards (MICS) which cstablished minimum standards and procedures for Class H and
Class HI gaming, However, the MICS also placed a training, guidance and monitoting 7
burden on an alreédy béleaguered NIGC. In our opinion, the NIGC needs additional
Tesources 1o fulfill their expanding role commensurate with the escalating growth of the
Indian gaming indusiry.

As 'th¢ members of this Committee also may recall, the National Gambling Impact
Study Commission’s report, issued in June of ] 999, encouraged Congress to assure
adequate NIGC funding for the proper regulatory oversight of the industry’s integrity and
fiscal accountability. |

While we support additional resilurges for the NIGC, we continue to be concerned
with thé dual role that NIGC civil investigators perform. One is to aéi as NIGC’s Liaison
to the gaming tribes. In this capacity, the investigators consult with gaming tribes and
provide compliance training regarding IGRA's statutory requirements and NIGC

regulations. On the other hand, these same investigators issue preliminary violation
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notices against the tribes fo;: civil gaming violations and refer criminal matters to the FBI.
While | understand that the NIGC does not see" this as a conflict, our view is that these
dual roles are wholly incompatible and cohtrary 1o advancing compliance in Indian
gaming. Put another way, it is hard to wear a white hat on Moﬁday and Tuesday and
switch to a black hat on Friday and Saturdéy. |

Historically, Federal law enforcement has been severely challenged to address
crime in.Indian Country. Violent crime alone consumes most of the available resources.
As a result, white collar crime relating to Indian gaming has, regrettably, often gone
unattended. Recently, however, under the direction of the Attorney General’s Indian
Country Sub-Committee, and specifically under the leadership of Tom Heffelfinger, the
U.S. Attorney for the District ot Minnesota, various léw enforcement entities came
together to form the Indian Gaming Workgroup. We are proud to be part of this effort:
None of the Federal, State or local law enforcement members of this Workgroup, alone,
has the resources to address the potential crime in the Indian gaming industry.
Leveraging our investigative resources in a common alliance not only makes perfect
sense to us but, | would submit, is the kind of good government action that the American
public would expect us (o take.

Mr. Chairman, my greatest fear is not that the integtity or accountability of Indian
gaming will be compromised from inside the actﬁai Casinos, but rather by the horde of
paid management advisors, consultants, lobbyists and financiers flocking to get a piece.of
the enormous amount of revenues being gencrated by Indian gaming. I would now like:
to briefly mention a number of obstacies and chatlenges that we have identified over the

years that hinder effective monitoring and enforcement in Indian gaming.
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When gamiﬁg tribes enter into management cbntracts for the operation of gaming
activities, those contracts are submitted to and approved by the Chairman of the N1GC.
Included in NIGC’s review is a background investigation of the principles and investors.
Some tribes have circumvented the review and approval ?rocess by entering into
consulting agreements which, although called by a different name, do not differ
significantly in substance from management contracts,

As a result, the terms of these consulting agreements, including the financing and
compensation, are not subject to review and approval by the NIGC, nor are the
backgrounds of the consultant’s principles and investors scrutinized. Ancillary
agreements related to gaming operations (such as construction, transportation, and
supplies) are also ripe for abuse.

This has resulted in the management and operations of some tribal gaming
enterprises under financial arrangements unfavorable to those tribes. It has also opened
the window for undesirable elements to infiltrale the operations and management of tribal
casinos. During a recent FBI-sponsored conference on investigations of crime in tribal
gaming, it was the consensus of thése law enforcement officials in attendance that if they
could only change one element of IGRA, it would be to ensure that gaming consultants
are subject to the same re'qu.irements as management contractors.

Another 0b§taclc we have identified is the Federal statue that carves out an
exception to the usual recusal period for departing Department of Interior officials. 25
U.S.C. § 450i(j) permits former officers and employees of the U n.ited States .to represent '
recognized indigm tribes in connection \'vith any matter pending before the federal

government. The statute requires only that the former federal employee advise the head
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of the agency with which he is dealing of his prior involvement as an officer or employee:
of the United States in connection with the matter at issue.

This éxemption was enacted because Indian tribes, at the time, lacked effective
representation in front of federal age_ncies. When the provision was enacted in 1988,
virtaally the only persons with expertise in Indian matters were federal employees.
Today, that dynamic has changed. Indian law experts (attorneys and lobbyists) are much '
more widely available to represent iribal interests.

Having outlived its original intent, .this statutory exemption now perpetuates a
“revolving doot” where federal cmployees who leave the government, after handling
sensitive tribal issues in an official capacity, go on to .represent the very same tribes on
the same or similar issues before the government. Without the exemption, this woﬁ]'d be
a violétien of the crimina! conflict of interest laws that apply 1o all other departing federal '
employces.

IGRA prohibits gaming on trust lands acquired after October 17, 1988 unless the
lands meet specific statutory exemptions. BIA and NIGC share responsibility for
reviewing applications for convetﬁ_ng trust land use 10 gaming.

Our recent evaluation of the process of iaking land into Federal trust status. for
Indian gaming found 10 instances in which tribes converted the use of lands taken into
trust by the Bureau of Indian Affairs after October 17, 19.88 from nen-gaming purposes
to gaming purposes without approval of BIA or NIGC. Wé determined that neither the
BIA nor NE_GC has a systematic process for identifying converted lands or for
determining whether the IGRA exemptions apply. Therefore, unless a tribe abidés by the

rules and applies for approval, conversion of trust lands to gaming purposes goes
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essentialiy unchecked. Neither the Department nor NIGC has a way to ensure that Indian
gaming is being conducted osﬁy on approved Jands,

_ In another OIG audit report issued in 2003, we discovered that neither the BIA.
nor the NIGC was monitoring Indian tribes to determine whether gaming tribes comply
with BIA-approved revenue allocation plans (RAP) or whether tribes are making per
capita distributions of ga:ﬁing revenues without an approved plan.

IGRA provides that tribes may make per capita payments of net gaming revenues
only after BIA's approval of their RAP. IGRA provides the NIGC authority to enforce
RAP requirements, but does not provide either BIA or NIGC the a}uthority to monitor.
Absent a process for systematic monitoring of tribal revenue distributions, BIA’s
approval authority and NIGC's enforcement authority serve little practical purpose.

To illustrate this problem, we conducted a review of the per capita distribution of
the Table Mountain Rancheria Tribe of California at the request of BIA. BlA-was
responding to complaints by tribal members. We determined that the Rancheria had
significantly exceeded their authorized per capita distribution and referred the matter to
NIGC. In reply to NIGC's letter citing the tribe with violating IGRA, the Rancheria said
the problem was caused by pﬁor leadership and they would comply with the plan.
Without authority to do so, NIGC has been unable 10 make any further verification.

Finally, some Indian casinds and ﬁnénciai institutions are particularly vulnerable
1o becoming the victims of financial fraud. Gaming tribes’ new-found wealth has.only
added to that dynamic. and unfortunately, many tribes have little experience managing or
dea!ing with financial operations that are particularly vulnerable to a myﬁad of fraud

schemes.
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Recause Indian casinos arc a cash-rich enterprise, they are, in our opinion,

- particularly attractive to money launderers. In this example, criminals would use casinos
to cash in iHlegal proceeds for chips, tokens, or coins in amounts that do not trigger
reporting requirements. The criminals then game for short periods of time to redeem
“clean” money.

The failure to provide background investigations on all individuals involved in
tribal gaming is a serious weakness in the regulatory system. For example, in January
2005, a gaming regulator from the Santa Ynez Band of Chumash Indians was convicted
for a felony offense. The offense occurred in November 2004. Rather than receiving
riotice from the tribe, the NIGC became aware of the conviction as a result of an article in
the Los Angeles Times. |

Tribal financial institutions without federal or state charters, and attendant
regulation, are also particularly vulnerable to manipulation. In 1992 and 2001, the U.S.
Reservation Bank & Trust (USRB&T), an Indian-controlled banking institution, was
grantcd business iicensés by the Rosebud Sioux Tribe in South Dakota and the Salt River
Pima-Maricopa Indian Community in Arizona. Although represented as a bank to other
financial institutions and investors, USRB&T isalleged to have been a financial
institution established solely to execute a “Ponzi” scheme, $20 xﬁiil’ion was seized by the
Federal Government in Arizona shortly before the operators of USRB&T intended to
wire the funds to an oft-shore account.

Absent sound regulation, these Indian casines and financial operations rematn
extremely vulnerabie to ctiminal exploitation. As this Committee so recently

demonstrated, greater care must be exercised by gaming tribes when they are approached
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by unsavory Indian gaming lobbyists.promising imperceptibie services for aston.i-shing
fees.

M, Chairman and mémbers of the Committee, as you can see, federal regulators
and law enforcement personnel face a host of chatlenges in their effort to protect the
interests of individual Indians and tribes that emanate from Indian gaming operations and
‘proceeds.

My office has been reviewing our audit and investigative authorities in indian
country to determine Whether we can establish an even more. vigorous presence in the
gaming arena. In the meantime, we have had the opportunity to review the proposed
technical amendments to IGRA advanced by NIGC. Overall, ';ve support NIGC’s effort
in regard to funding flexibilities and regulatory enhancements, particularly the _provisions
that extend background checks to a broader category of individuals working in the Indian
gaming industry..

The Office of Tnsppctdr General will continue 1o explore oppoﬁunii‘iés to identify
weaknesses and gaps in the federal oversight and regulation of Indian gaming, and
formulate recommendations to correct these shorlcomings. We will also continue to
conduct investigations into allegations of crime that adversely affects tribes and gaming
establishments. Should. this Committee have specific issues of concern that might benefit
from an audit, evaluation or investigation by the Office of Inspector General, I stand
ready to assist the Committee in any way 1 c:an..

Mr. Chaifman, members of the Committee, thank you for the opportunity to

testify here today. 1 am happy to answer any questions you may have.




