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Victoria Vreeland, Washington State Bar No. 08046
Victor Torres, Washington State Bar No. 38781
VREELAND LAW pLLC
500 — 108th Avenue NE, Suite 740
Bellevue, Washington 98004
Telephone:  425.623.1300
Facsimile: 425.623.1310
Email: vicky@vreeland-law.com
Dale C. Campbell, California State Bar No. 99173
weintraub genshlea chediak
tobin & tobin
Law Corporation
400 Capitol Mall, 11th Floor
Sacramento, California 95814
Telephone:  916.558.6000
Facsimile:  916.446.1611
Email: dcampbell@weintraub.com
Attorneys for Plaintiff Mike Kreidler, Insurance Commissioner
for the State of Washington and as Receiver for Cascade
National Insurance Company, in Liquidation
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
MIKE KREIDLER, Insurance Commissioner for Case No.
the State of Washington and as Receiver for
Cascade National Insurance Company, in
Liquidation, COMPLAINT FOR BREACH OF CONTRACT,
BREACH OF COVENANT OF GOQOD FAITH
Plaintiff, AND FAIR DEALING, AND CONVERSION
v. DEMAND FOR JURY TRIAL

MAINSTAY BUSINESS SOLUTIONS, a
federally-authorized division of Blue Lake
Rancheria Economic Development
_Corporation,

—

Defendant.

—

Plaintiff Mike Kreidler, as and for his claims against the defendant Mainstay Business

Solutions in the above-captioned matter, alleges as follows:
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PARTIES

1. Plaintiff Mike Kreidler (hereinafter, “Receiver”) is the Insurance Commissioner of
the State of Washington and the Statutory Receiver of Cascade National Insurance Company
(“Cascade National”) pursuant to Washington State law. Authorized and acting on Receiver’s
behalf are James T. Odiorne, Deputy Insurance Commissioner of the State of Washington and
Court-appointed Receiver, and Marshall McGinnis, Court-appointed Deputy Receiver of
Cascade National. At relevant times while Cascade National was in operations, its principal
place of business was located in Bellevue, Washington. By Order of Liquidation entered
November 4, 2005, by the Thurston County Superior Court under Cause No. 04-2-02427-4,
Cascade National was placed into state court receivership for purposes of liquidation pursuant
to the state insurance code, Chapters 48.31 and 48.99 RCW. By operation of law confirmed
by court order, Receiver became the owner and holder of all property, rights, interests, and
causes of action of Cascade National. Receiver brings this action in his official capacity as
Receiver of Cascade National under the authority conferred by the Insurance Code of the State
of Washington and the Order of Liquidation. Receiver brings this action for the benefit of the
general public, creditors, claimants, and those with an inferest in the receivership estate of
Cascade National.

2. Defendant Mainstay Business Solutions (“Mainstay”) at all relevant times was
and is a tribal business established on May 13, 2003, by the Blue Lake Rancheria Tribe, a
federally-recognized Indian tribe. Mainstay was converted to a division of the Blue Lake
Rancheria Economic Development Corporation (“BLREDCO”) in December 2006. BLREDCO
is a business corporation whose federal charter was approved by the federal government in
December 2004, as authorized by section 17 (25 U.S.C. § 477) of the Indian Reorganization
Act of 1934, 25 U.S.C. §§ 461 et seq., as amended. At relevant times, Mainstay represented
that its principal place of business was located at 3010 Lava Ridge Court, Suite 110, Roseville,
California 95661, and/or at 1180 lron Point Road, Suite 210, Folsom, California 95630,
and/or at 605 Coolidge Drive, Suite 210, Folsom, California 95630, the location of
BLREDCO.

i h t, etc.
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JURISDICTION AND VENUE

<} Pursuant to written agreement between Cascade National and Mainstay entered
into on July 1, 2004, by which Cascade National provided workers’ compensation and
employer’s liability insurance coverage to Mainstay, Mainstay expressly waived sovereign
immunity and consented to suit in the Federal District Court for the Eastern District of
California.

4. The matter in controversy here exceeds $75,000. Mainstay is a citizen of the
state of California and Receiver is a citizen of the State of Washington. This Court has original
jurisdiction pursuant to 28 U.S.C. § 1332(a).

Sl Mainstay also maintains its principal place of business in the City of Folsom,
Sacraomento County, California.

6. Venue is proper in this Court pursuant to 28 U.5.C. §§ 1391(a), (c).

STATEMENT OF FACTS

7. Cascade National at all relevant times was a domestic stock insurance company
holding a Certificate of Authority to operate in the State of Washington as a property and
casualty insurer pursuant to Chapter 48.05 RCW. Cascade National also held a license
issued by the State of California Department of Insurance to write workers’ compensation
insurance policies for coverage in California, subject to the insurance laws and regulations of
California.

8. Mainstay was at all relevant times engaged in business as a professional
employer organization (“PEQ”) in the State of California. A PEO, also referred to as a labor
contractor, provides human resources/personnel services to its clients who are typically small to
medium-sized businesses. The PEO technically “employs” its clients” workforces who continue
to work at the clients” businesses. The PEO provides various human resources and personnel
services on behalf of its clients, including payroll and benefits administration, health and
workers’ compensation insurance programs, and other similar services. Providing workers’
compensation insurance coverage for the clients’ workforce is a major component and

marketing factor for a PEQ to obtain clients because the PEO can often obtain more favorable

{1479039.D0CX;} 3 Complaint for Breach of Contract, efc.
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rates because it is able to pool many clients’ workforces into a substantially larger pool of
employees.

9. On July 1, 2004, Cascade National and Mainstay entered into a written letter
agreement (the “Agreement”) by which Cascade National would provide statutory workers’
compensation insurance coverage to Mainstay in the State of California for the clients and
workplace employees of Mainstay’s PEO operations.

10.  The workers’ compensation insurance provided to Mainstay by Cascade
National is a high-deductible policy. The deductible was $1 million per claim. Under the
Agreement, Cascade National is required to initially pay all claims to injured workers from the
first date of injury and the first dollar of coverage, and Mainstay is required to repay or
reimburse Cascade National for all those claims payments within the deductible amount. To
secure performance by Mainstay, a $500,000 deposit and a Letter of Credit in the amount of
$1,500,000 were provided by Mainstay, among other requirements.

11.  The Agreement also requires Mainstay to remit to Cascade National on a weekly
basis various sums for the “deductible premium,” taxes and assessments, and for incurred
claims, including paid loss and loss adjustment expenses and estimated ultimate unpaid loss
and loss adjustment expenses.

12.  The Agreement further provides that Cascade National, in its sole and complete
discretion, is to determine the amount of the reserves to be paid over o Cascade National by
Mainstay for losses and loss adjustment expenses. The required reserves are expressly defined
in the Agreement as the greater of the estimated ultimate unpaid loss and loss adjustment
expenses as calculated by Cascade National’s appointed actuary, and any applicable loss and
loss adjustment expense reserves required by a regulator.  Under the Agreement, Mainstay is
required to pay to Cascade the full amount of these calculated, required reserves.

13. The workers’ compensation insurance policy coverage provided by Cascade
National became effective on July 1, 2004. On March 28, 2005, Mainstay gave a “notice of
cancellation” of the policy retroactively effective on March 1, 2005. The policy covers all

workers’ compensation injuries which occurred during that policy period, including all on-

(1479039.00CX;} 4 Complaint for Breach of Contract, efc.
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going expenses, claims and costs arising from those covered injuries which are incurred after
March 1, 2005 and for as long as the claim remains open. Cascade National is continually
obligated to pay all ongoing expenses and losses for every worker injury which occurred during
the policy period; and Mainstay is contfinually obligated to pay and reimburse Cascade
National for all such claims. The obligation of Mainstay to pay Cascade National under the
Agreement continues as long as Cascade National is required to pay out on workers’
compensation claims for injuries which occurred during the policy period.

14.  Cascade National has provided all the insurance coverage as agreed and
required under the Agreement. Cascade National has paid, and during receivership has
continued to pay and be obligated to the California Insurance Guaranty Association for all
claims payments for the Mainstay coverage. Over the course of the coverage, the amount
charged and payable by Mainstay to Cascade National totals $18,887,657, including the
calculated premium plus paid losses (i.e. paid losses and loss adjustment expense), and
reserves (i.e. unpaid losses and loss adjustment expense) as of the last actuarial analysis as of
December 31, 2011. Mainstay has paid or been credited with $14,204,128, leaving a
balance due from Mainstay to Cascade National of $4,683,529 as of the last actuarial
analysis as of December 31, 2011.

15.  Receiver has made numerous written demands to Mainstay for payment pursuant
to the Agreement and has provided detailed itemized support and actuarial analysis supporting
the amounts due and owing beginning in mid-2009 through 2011. The amount due as of the
actuarial study as of December 31, 2011, is now $4,683,529, which amount consists of
(a) $155,981 in Stipulated Deductible Premium; (b) $6,333,131 in Paid Losses and Allocated
Loss Adjustment Expense (“ALAE”"); (c) $703,613 in Case Reserves Losses and ALAE;
(d) $720,264 in Unallocated Loss Adjustment Expense (“ULAE”) Reserves; and (e) a credit or
surplus of $3,229,460 for Incurred But Not Reported (“IBNR”) Losses and ALAE.

16. Demand has been made to Mainstay and it has failed to pay over to Cascade

National the on-going and continuing amounts due as required under the Agreement.

/17
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FIRST CAUSE OF ACTION

(Breach of Contract)

17.  Receiver hereby realleges and incorporates paragraphs 1 through 16 as if fully
set forth below.

18.  The conduct, acts, and omissions of Mainstay in failing and refusing to pay sums
due Cascade National constitute breach of contract under the Agreement.

19.  As a result of such breach, Receiver has been harmed in an amount of all sums
due under the Agreement of at least $4,683,529, plus accrued interest, and/or in an amount

to be proven at trial.

SECOND CAUSE OF ACTION

(Breach of Implied Covenant of Good Faith and Fair Dealing)

20.  Receiver hereby realleges and incorporates paragraphs 1 through 19 as if fully
set forth below.

21.  The Agreement includes an implied covenant of good faith and fair dealing by
which Mainstay promised to deal with Cascade National in good faith.  Specifically, the
covenant of good faith and fair dealing required Mainstay to fairly, honestly, and reasonably
perform the terms and conditions of the Agreement and to not act to deprive Cascade
National of the benefits of the Agreement.

22.  The conduct, acts and omissions of Mainstay in failing and refusing to pay sums
due Cascade National constitute breach of the implied covenant of good faith and fair dealing
under the Agreement.

23.  As a result of such breach, Receiver has been harmed in an amount of all sums
due under the Agreement of at least $4,683,529, plus accrued interest, and/or in an amount

to be proven at trial.

THIRD CAUSE OF ACTION

(Open Book Account)
24.  Receiver hereby realleges and incorporates paragraphs 1 through 23 as if fully

set forth below.

i tract, etc.
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25.  Since July 1, 2004, Mainstay became indebted to Cascade National on an
open book account for money due in the amount of the last actuarial study as of December
31,2011, of ot least $4,683,529. Cascade National has provided all the insurance coverage
for all claims as agreed and required under the Agreement. Mainstay agreed to pay all
amounts due, but has failed and continues to refuse to pay.

26.  Receiver has demanded payment of the above amounts from Mainstay on
numerous occasions, but Mainstay has failed to pay any part of the total amounts due. There
is now due and owing from Mainstay to the Receiver the sum of at least $4,683,529, plus

accrued interest, and/or in an amount to be proven at trial.

FOURTH CAUSE OF ACTION

(Conversion of Constructive Trust Funds)

27.  Receiver hereby realleges and incorporates paragraphs 1 through 26 as if fully
set forth below.

28.  Mainstay collected sums as and for insurance premiums from its clients and the
workforce employees for workers’ compensation insurance coverage. Those premiums were
and are impressed with a constructive trust, and were and are to be held in trust or constructive
trust on behalf of Cascade National, and are to be paid over to the insurer, Cascade National.
The collection and retention of those funds by Mainstay constitutes conversion of sums due fo
and owned by Cascade National.

29.  Receiver is entitled to recover all funds held in constructive trust, in an amount to
be determined at trial. Receiver is entitled to a priority to such funds over other potential
creditors or claimants. Receiver requests that the Court order Mainstay to hold all monies,
profits, and other property acquired by the use of the funds misappropriated from Cascade
National as a constructive trustee for Receiver’s benefit.

WHEREFORE, Receiver prays for relief as follows:

/17
/17
/17
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PRAYER
AS TO THE FIRST, SECOND, AND THIRD CAUSES OF ACTION
(Breach of Contract, Breach of the Covenant of Good Faith and Fair Dealing,
and Open Book Account)

a. for damages in an amount to be proven at trial, but not less than $4,683,529,
plus interest thereon at the legal rate until paid in full;

b. for costs of suit; and

c. for such other and further relief as the Court may deem just and proper;

AS TO THE FOURTH CAUSE OF ACTION
(Conversion of Constructive Trust Funds)

a. for an order declaring that Mainstay hold all monies, tangible and intangible
assets constituting the proceeds and profits of its misappropriation of premiums due Cascade
National in trust for Receiver;

b. for an order declaring Receiver the owner of the monies, assets, and property
interest described above, and all property and proceeds thereof;

/77
/17
/77
/77
/17
/17
/717
/77
/17
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C. for an order granting possession of the above-described monies, assets, and

property interests, and all property and proceeds thereof, to Receiver; and

d. for an accounting of all monies due and owing from Mainstay to Receiver.

Dated: April 30, 2012

Respectfully submitted,

weintraub genshlea chediak
tobin & tobin

Law Corporation

By:

/s/ Dale C. Campbell

Dale C. Campbell
California State Bar No. 99173

Attorneys for Plaintiff Mike Kreidler,
Insurance Commission for the State of
Washington and as Receiver for

Cascade National Insurance Company, in
Liquidation

DEMAND FOR JURY TRIAL

Receiver hereby requests a trial by jury provided by Rule 38 of the Federal Rules of Civil

Procedure.

Dated: April 30, 2012
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