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performed. Had the grantee, the day
after the deed was delivered, sent it to
Washington, and obtained the approval
of the president, it would be sticking in
the bark to say that the d=zed was not
thereby validated. A delay of 13 years is
immaterial, provided, of course, that no
third parties have in the mean time
legally acquired an interest in the lands.

If, alter executing this deed, Robinson
had given another to another person,
with the permission of the president, a
wholly different question would have
arisen. But, sfo far as Robinson and bis
grantees are concerned, the approval of
the president related back to the execu-
tion of the deed and validated it from
that time. As was said by this court in
Cook v. Tullis, 18 Wall. 332, 3833: “The rati-
fication operates upon the act ratified
precisely as though authority to do the
act had been previously given, except
where the rights of third parties have in-
tervened between the act and the ratifica-
tion. The retroactive efficacy of the
ratification is subject to this qualifica-
tion. The intervening rights of third per-
sons capnot be defeated by the ratifica-
tion.” See, also, Fleckner v. Bank, 8
Wheat. 338, 363. In Ashley v. Eberts, 22
Ind. 55, a similar act of the president
approving a deed was held to relate back
and give it validity from the time of its
execution, so as to protect the grantee
against a claim by adverse possession
which aruvse in the interim between its
date and tke confirmation. “Otherwise,”
said the court, “a mere trespasser by tak-
ing possession after a valid sale, an« before
its consummation, would have power to
defeat a bona fide purchaser.” This case
was approved in $teeple v. Downing, 60
Ind. 478, 497. In Murray v. Wooden, 17
Wend. 531, a conveyance of land by an
Indian, which, subsequent to its date, had
been ratified by acertificateof approbation
of the surveyor general in the forin pre-
scribed by law, was held tu be inopera-
tive, upon the ground that, previous to
the granting of such certificate, the Indian
had conveyed to a third person, and the
deed to such person had been approved in
themode prescribed by law previous to the
indorsement of the certificate of approba-
Ztion of the deed first executed. This was
+ a clear case of rights intervening*between
the execution of the first deed and its
approval. In Smith v. Stevens, 10 Wall,
321, the right to convey the lands reserved
for the benefit of the Indians was express-
1y vested in the secretary of the interior,
upon the request of any one of the Indians
named, and it was held that, there being
no ainbiguity in the act which had pro-
vided the way in which the lands could be
sold, by necessary implication it pro-
hibited their being sold in apy other way.
“The sale in guestion not only contra-
vened the policy and spirit of the statute,
but violated its positive provisions.” In
that case there was no pretense that the
requirements of the act had been fulfilled.

Nor do we consider it material that the
grantee had in the mean time died, since,
it the ratification be retroactive, it is as
if it were indorsed upon the deed when
given, and ipures to the benefit of the

SUPREME COURT REFPORTER, Vor. 12.

grantee of Horton, the original grantee,
not as a new title acquired by a war-
rantor subsequent to his deed inures to
the benefit of the grantee, but as a deed,
imperfect when executed, may be miade
perfect as of the date when it was de-
livered. This was the ruling of the court
in Steeple v. Downing, 60 Ind. 478.

The object of the proviso was not to
prevent the alienation of lands in toto,
but to protect the Indian against the im-
provident disposition of his property, and
it will be presumed that the president, be-
fore affixing his approval, satisfied himself
that no fraud or imposition had been
practiced upon the Indian when the deed
was originally obtained. Indeed, the rec-
ord in this case ghows that the president
did not aflix his approval until afidavits
had been presented, showing that Picker-
ing was the owner, and that the amount
paid to Rohinson was the full value of the
land, and that the sale was an ad-
vantageous one to him.

We are counstrained to differ with the
supreme court of Illinois in its view of the
treaty, and to honld that, so far as this
qucstion is concerned, plaintiff’s chain of
title contained no defect.

The judgment of the supreme court is
therefore reversed, and the case remanded
for further proceedings not inconsistent
with this opinion.

(145 U. 8. 317)
FELIX et al. v. PATRICK et al.
(May 16, 1892.)

PosLic LAXDS — INDIAN SCRIP—~FRAUD—NOTICE—
Act CONFIRMING TITLE—LACHES.

1. Act Comng. July 23, 1868, confirming to
persons holding by deed from the patentees the
title of certain lands in the city of Omaha, which
were located under scrip issued to Indians or
halfbreeds, conferred no right as against third
persons having a legal or equitable title thereto.

2. One who comes into possession of inalien-
able, unlocated land scrip issued to an Indian,
together with a power of attorney from him,
wherein the name of the attorney, the descrip-
tion of the land, and the number of the scrip
are left blank, and of a quitclaim deed wherein
the grantee and the description are blank, is
chargeable with notice that these instruments
were designed as a means of evading the law
against the alienation of the scrip; and 1if he lo-
cates the scrip in the name of such Indian, and
then fills out the blanks and causes a deed to be
made to himself, he holds the lands as trustee
for the Indian.

3. One who thus obtains a deed for lands is
not a person “holding by deed from the patent-
ees,” within the meaning of the above act, con-
firming land titles, since the guitclaim deed, be-
ing in blank, was incapable of conveying any
particular land.

4. Itappearing that the blank deed and power
of attorney were originally procured from the
Indian by fraud, the person filiing them out can-
not be considered as bis agent in so doing, since,
if there was no intent to deliver the deed, it
would have been ineffectual, even if complete in
all respects.

5. Where a person, for bis own benefit, lo-
cates land scrip fraudulently obtained from an-
other, under such circumstances that in equity
he will be held a trustee under an implied trust
for the owner, the law raises an obligation on
the part of the cestui que trust to use reasona-
ble diligence in discoveriug the fraud and apply-
ing 10 the courts for relief.

6. The mere fact that the cestui que trusi
is an Indian living in the " tribal relation.
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and therefore incapable of suing in the federal
courts, while of great force, is not conclusive
evidence that a delay of 28 years was not laches,
especially where the land in question is located
in Nebraska, whose courts are open to an Indian.

7. A bill which alleges that the scrip was
sold by the Indian in 1861, that the fraud was
not discovered until 1887, when her heirs became
citizens of the United States, but which fails to
allege why the fraud was not discovered before,
and which fails to show any concealment by the
purchaser, or that the Indian did not receive
full value for the land, is insufficient in a suit to
have the present holdersof the land decreed trus-
tees for the heirs of the Indian.

Where a person, in violation of the letter
and policy of the law, but without actual intent
to defraud, buys from a third person inalienable
land scrip issued to an Indian, and originally
obtained from him by fraud, and locates and pro-
cures title thereunder, equity does not require
that after the lapse of 28 years, and after the land
has increased a thousandfold in value, it shall
be surrendered to the Indian’s heirs, especially
when they have failed to show that they are en-
tirely free from laches.

Mr. Justice FiELDp, dissenting.

36 Fed. Rep. 457, affirmed.

Appeal from the circuit court of the
ﬁUnited States for the district of Nebraska.
e Affirmed.
®* *STATEMENT BY MR. JUSTICE BROWN.

This was an appeul from a decree sus-
taining demurrers to a bill in equity filed
by the heirs of Sophia Felix against the
defendant Patrick and his grantees, for
the purpose of having them declared trus-
tees for the plaintifis of certain lands in
the city of Omaha, which in 1861 he had
caused to be entered in the name of Sophia
Felix by virtue of certain scrip issued to
her as & member of the Dakota or Sioux
nation of Indians.

The allegations of the bill were, in sub-
gtance, as follows:

(1) That in 1854 Sophia Felix, being a
hali-breed of the Sioux ur Dakota nation
of Indians, residing in Minnesota, under
the treaty of July 15, 1830, and the act of
congress of July 17, 1854, was entitled to
have issued to her scrip for the location of
480 acres of land, as provided by that act.
That in 1857 scerip was issued to her for 480
acres, and that before the location of said
scrip the said Sophia Felix intermarried
with one David Garnelle.

(2) That on March 31, 1860, certain per-
gong unknown, “by certain wicked devices
and fraudulent means, " procured the said
Sophia with her husband, said David
Garnelle, to execute a power of attorney
in blank, also a quitelaim deed in blank, a
copy of each of which was attached to the
bill. The power of attorney omitted the
name of the attorney, the number of the
Berip, and the description of the land, and
authorized the person whose name was
to be inserted to sell and convey and con-
firm unto the purchaser thereof thefollow-
ing described pieces or parcels of land, “to
be located for us and in our name,” etc.
The quitclaim deed also omitted the name
of the grantee and the dcescription of the
land, but both instruments were other.

e wise in legal form.

% (8) That the defendaot Patrick in No-.

® vember, 1861,*procured from some person
unknown possession of said strip, to the
amount of 120acres, and on November 21st
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made applicatlon to the land office at
Omaha to locate such scrip, and thereup-
on, in the name of said Sopbia TFelix, lo-
cated the same upon certain described real
estate in the county of Douglas and terri-
tory of Nebraska. (These lands are now
admitted to be within the limits of the ¢ity
of Omaha.) That “at the time of said
location the said Sophia Felix had never
parted with the title to or any interest in
said scrip, and was the absolute owner
thereof and sole beneficiary therein, and.
these facts the said Matthewson T. Pat-
rick at that time and at all times well
knew; and the said location inured
wholly to the benefit of the said Sophia
Felix,” although she had no knowledge:
that Patrick had procured the possession
of the said scrip or located the same.
That the said Patrick, “in securing pos-
sessjon of said serip, procured the same-
with the intent to sppropriate theserip to-
his own use, and defraud the said Sophia
Felix out of the same, and out of all inter-
est therein, and out of all benefits thereun-
der, and located the same, designing it for-
his own use and benefit, and with the-
fraudulent intent to deprive the said
Sophia Felix out of all benefit and interest
therein.”

(4) That, in the further prosecution of’
his scheme to defraud, Patrick secured the-
blank power of attorney and quitclaim
deed, and shortly thereafter caused the-
power to be filled out with a description
of the serip, and of the property located
with it, and caused the name of William
Ruth to be inserted as the attorney to sell
and convey the property, a description of
which was so inserted. That he also:
caused the quitclaim deed to be filled out
with a description of the property, and
inserted his own name as grantee, making-
the instrument purpert to be a convey-
ance by Sophia and David Garnelle tohim-
self. That on September 7,13863, he caused
the said power of attorney and quitclaion
deed to be filed for record in the recorder's.
office of Douglas county, and in further-
ance of said wrongful designs caused the
said William Ruth, named by himself us
attorney, to execute and deliver to him a
deed of the property, by virtue of his pre-
tended authority, and caused the same tog:
be filad for record. o
*(5) That, at and hefore thelocation of*
such serip, defendant Patrick was in pos-
gession of the premises, and had attempted
to acquire title to the same by pre-emp-
tion, but in that respect was unsaccessful,
and that said scrip was procured and lo-
cated by him for his own benefit, and to-
acquire a title which he could not acquire
under the pre-emption acts.

(6) That in furtherance of said scheme-
the said Patrick procured the enactment
of an act of congress, approved February
2, 1869, confirming the title to the land in
question to the parties bolding by deed
from the patentee,

(7) Thatthe said Patrick neverinformed
the suid Sophia or her husband, or any
one related to her by bluod, “that be had
procured and located said scrip, or thsat
he had procured said blank instruments-
and filled them out, or had caused n deed
to be executed conveying to himg..f the
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real estate hereinbefore described, or that
he claimed any ownership therein: but,on
the contrary, iraudclently conceaied the
same, and exercised every precaution to
prevent said proceedings coming to the
knowledge of said parties.” That, rec-
ognizing the fraiity of his title, he en-
deavored ior several years to secure the
execution of a deed by the said Sophia and
her husband without letting them know
the character of the instruiment, whereby
they would convey to him in fee the said
property, and to that end procured his
father to write a letter, a copy of which
was made an exhibit. That all the acts
heretoiore stated were in the execution of
an unlawful scheme to wrong and defraud
said Sophia out of said scrip and prop-
erty. That the instruments executed as
aforesaid by her and her husband svere
not intended by them to be used for the
purpose of conveying the said property
to any person whatsoever, or to author-
ize such conveyance by any other person,
and no consideration was received by
either of them for the scrip, but that Pat-
rick has claimed, and still elaims and as-
serts, ownership in the premises,ever since
the location of said scrip.

(8) That alarge part of said land has

been pilatted and recorded, divided into
lots, and sold by warranty deed to others,
who are made defendants as purchasers
~ from him of particular descriptions given
2 in the bill.
* *(9) That these grantees had notice of
infirmities, if not actual fraud, attaching
to the title of Patrick, since, among other
things, the power of attorney and deed
are dated nearly two years prior to the
gerip location. That on July 3, 1863, the
United States issued to the said Suphia
Felix its patent for the premises, which
was filed for record on July 25, 1863.

(10) That the said Suphia Garnelle died
December, 1863, and during her lifetime
had no knowledge that Patrick had se-
cured and located said serip; had no
knowledge that the powerofattorney and
quitelaim deed had been filled out or
used in any manner, or placed on record;
and had no knowledge as to the disposi-
tion made of such scrip, or of the acts of
the said Patrick. That the plaintiffs,
who are the heirs at law of the gaid
Sophia Felix, had no knowledge what-
ever of the facts set forth until 1887,
when, under a certain treaty sith the
Sioux Indians, they became citizens of the
United States, and that prior to tbis time
they had maintained their tribal relations
with the Sioux Indians, and were, by acts
ol congress, inhibited and barred from in-
stituting any action in any of the courts,
federal or state, in the United States, were
denied access to the said courts, and had
no legal standing therein as a party.

(11) That Patrick and those claiming
under him onght not to be permitted to
hold such real estate, butsbould surrender
the same to the plaintiffs, in view of the
fact that said scrip, under the treaty of
Prairie du Chien and the act of congress
of July 17, 1854, could pot be sold, as-
gigned, or transferred, directly or indi-
rectly. That Patrick received said serip
in trust for said Sophia, and located the

same in trust for her, and holds posses.
sion of the land as trustee for her and her
heirs, and ought not to be allowed to as-
sume any adverse relation to the plain-
tiffs. That he ought also account for the
rents, issues, and profits of said land for
all the time he has had possession thereof,
etc. Prayer that he be declared a truos-
tee; that the power of attorney and quit-
claim deed be declared fraudulent and
void, and a cloud upon plaintiff’s title,
and be canceled; that the act of congress
contirming Patrick’s title to the lunds begy
declared unconstitutional and void; thatf
the defendants*surrender possession of the#
land to the plaintiffs; and that the said
Ptatrick account for the rents and profits,
ete,

There were three separate demurrers
filed to this bill by Patrick and several of
the other defendants, principally apon the
ground of want of equity and laches, Up-
on hearing in the court below the bill was
dismissed, (86 Fed. Rep. 457,) and the
plaintifis appealed to this court.

J. C. Cowin, W. D. Shipman, and J. H.
Puarsons, for appellunts. John L. Web-
ster, for appellees. 1

* Mr. Justice Browx, after stating thezg
facts in the foregzoing language, delivered
the opinion of the court.

There are really but two questions in-
volved in this case: (1) Whether Patrick
located this scrip and took these lands
under the blank power of attorney and
deed, as trustee for Sophia VFelix; and (2)
whether the plaintiffs are estopped by
their own laches and those of Sophia
Felix from insisting that Patrick shall be
decreed to hold the lands for their benefit.

The facts of the case, briefly stated, are
as follows: Sophia Felix, a half-breed
Indian, was entitled under an act of con-
gress of July 17, 1854, (10 St. p. 304,) to
certain scrip which might be located upon
any unoccupied land subject to pre-emp-
tion or private sale; bat it was expressly
provided in the act that no transfer or
conveyance of such serip should be valid.
In pursuance of this act, scrip was issued
to her in 1857, to the amount of 430 acres.
The serip itself not being assignable, some
person {who it was does not appear) ob-
tained pussession of such scrip to the
amount of 120 acres from the said Sophia
and her husband, (she baving in the mean
time married,) and also procured from
them a power of attorney and quitclaim
deed, bearing date March 31, 1860, and
executed in blank. Neariy two years
thereafter, and in November, 1861, these

were turned over (by whnom it does not
appear) to Patrick, who located the scrip
upon the lands in question, of which he
had already been in possession for some
time, and to which he had endeavored,
though unsuccessfully, to acquire title by
pre-emption; caused the name of William
Ruth to be inserted as attorney in the
power, and his own name as grantee in
the quitelaim deed, after filling in the de-
seription of this property; and on July 25,
1863, procured from Ruth, under his power
ol attorney, a warranty deed to himsel
of the same property. The description ol&
*the land in the quitclaim deed seems toP
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have been defective, and in the mean time,
viz., July 3, 1863, a patent had issued to
Sophia Felix. Patrick has been in pos-
session of these lands ever since. A large
part of the tract has been platted and re-
corded as an addition to the city of Oma-
ha, and is divided into blocks and lots in-
tersected by sircets, and a large part of
the lands has been sold to purchasers,
whose only notice of theinfirmity in either
title appears to have been the fact that
the power of attorney and quitclaim deed
were dated nearly two years prior to the
scrip location.

1. The device of a blank power of attor-
ney and quitelaim deed was doubtless re-
sorted to for the purpose of evading the
provision of the act of congress that no
transfer or conveyance of the scrip issued
under such act should be valid. This ren-
dered it necessary that the scrip shonld
be located in the name and for the benetit
of the person to whom it was issued; but
from themoment thesecrip waslocated, and
the title in the land vested in Sophia Felix,
it became subject to her disposition, pre-
cigely as any other land would be. In
order, therefore, for the purchaser of this
scrip from Sophia Felix to make the same
available, it became necessary to secure a
power of attorney or a deed of the land;
and as the serip had not then been locat-
ed, and the person who should locate it
was unknown, the name of the grantee
and the deseription of the land must nec-
essarily be lefit blank. Had the notary
who took the acknowledginent observed
these blanks, he would doubtless have
declined to act until they were filled out,
particularly in view of the fact that the
grantors were Indians, and the scheme a
palpable device to evade the law against
the assignment of the scrip. It is perti-
nent in this connection to note the fact
that the secretary of state, whose certifi-
cate was made in.June, 1861, certitied mere-
ly to the official character of the notary,
while the clerk of the district court of the
county, whose certificate wuas made Au-
gust 20, 1863, after the scrip was located
and the blanks in the instrument filled
vut, certifies that the same were executed
band acknowledged according to the laws
aof thestate of Minnesota. As the bill al-
Cleges thuat Patrick*obtained possession of
these instroments while still in blank, he
is clearly chargeable with noticethat they
were intended as a device to evade the
law against the assignment of scrip.

Having, then, no right to locate the
scrip for his own benefit, he must be
deemed to have located it for Sophia Felix,
and as herrepresentative. It wasdeclared
Iy this court as early as 1810, in the case
ol Massie v. Watts, ¢ Cranch, 148, that,
if an agent locatued land for himself swhich
he ought to locate for his principal, he is
in equity & trustee for his principal. In
that case fthe defendant Massie had con-
tracted with one O'Neal to lucateand sur-
vey fur him a military warrant for 4,000
acres in his pname. Massie located the
warrant with the proper surveyor, and,
beinz himself a surveyor, fraudulently
made a survey purporting to be a survey
of the entry, bnt variant from the same,
gso that the land actually surveyed was
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not the land entered with the surveyor.
This was done for the fraudulent purpose
of giving way to a claim of the defend-
ant’s which he surveyed on the land en-
tered for the plaintiff, whereby the plaintiff
lost the tand, and defendant obtained the
legal title. This court held that Massie
held such land as trustee for O'Neal. “ But
Massie,” said Chief Justice MarsHALL,
(page 169,) “ the agent of O’Neal, has en-
tered and surveyed a portion of that land
for himself, and obtained a patent for it
in his own name. According to the clear-
est and best-established principles of equi-
ty, the agent who 80 acts becomes a trus.
tee for his principal. He cannot hold the
land under an entry for himself otherwise
than as trustee for his principal.” This
case was subsequently cited with approv-
al in Irvine v. Marshall, 20 How. 538. Sc¢
in Brush v. Ware, 15 Pet. 93, where an ex.
ecutor obtained a certificate for 4,000
acres of land, and afterwards sold and
assigned the same, when it appeared under
the will that he had no right to sell the
land, it was held that the purchaser to
whom the patent was subsequently issued
took with notize of the prior title of the
heirg, and was bound to make the con-
veyance asked from him. To the same
effect are Stark v. Starrs, 6 Wall. 402, 419;9
Meader v. Norton, 11 Wall. 442, 458. Andg
in Widdicombe v. Childers, 124*0U. S. 400, 8~
Sup. Ct. Rep. 517, it was held that a per-
son who had obtained a patent to lands
which the patentee knew he had no right
to claim took the legal title subject to
the superior equities of the rightful owner.
In delivering the opinion, Chief Justice
WAITE said: *“The holder of a legal title
in bad faith must always yield to a supe-
rior equity. As against the United States,
his title may be good, but not as against
one who had acquired a prior right from
the United States, in force when his pur-
chase was made under which his patent
issued. The patent vested him with the
legal title, but it did not determine the
equitable relations between him and third
persons.” See, also, Morris v. Joseph, 1
W. Va. 256.

The substance of these authorities is
that wherever a person obtains the legal
title to land by any artifice or conceal-
ment, or by making use of facilities in-
tended for the benefit of another, a court
of equity will impress upon the lands so
held by him a trust in favor of the party
who is justly entitled to them, und will
order the trust executed by decreeing their
conveyance to the party in whose favor
the trust was created. Itis ol no couse-
quence in this connection that Sophia Fe-
lix wasg ignorant of the defendant’s acts,
or of the trust thereby created, since she
wag at liberty, vpon discovering it, to
afirm the trust and enforce its execution.
Bank v. Guttschlick, 14 Pet. 19, 31; Moses
v. Murgatroyd, 1 Johns. Ch. 119; Cumber-
land v. Codrington, 3 Johns. Ch. 229, 261;
Neilson v. Blight, 1 Johns. Cas. 205; Wes-
ton v. Barker, 12 Johns. 276.

It needs no argument to show that no
additional right was acquired by Patrick
under the act of July 25, 1868, confirming
the title tothe lands to the parties holding
by deed from the patentee. 8uch act
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might estop the government itself from
taking proceedings to cancel the patent
already issued, or to oust Patrick, but
to hold it operative as affecting the rights
of third parties would be virtually recog-
nizing judicial power in thelegislature. In
no possible view of legisiative authority
can it be assumed that an act of congress
can declare that lands to which one party

§is by law entitled shall beiong to another.

« *In addition to this, however, Patrick
was not a man “holding by deed from the
patentee,” within the meaning of the law.
The power of attorney and quitclaim deed,
being in blank when they passed from the
possession of Sophia Felix, were inopera-
tive to convey her title to any particular
land. Nor, under the allegations of this
bill, can it be claimed tbhat she ever au-
thorized these blanks to be filled, since it
is averred that the instruments were pro
cured fraudulently and withoutconsidera-
tion, and neither the person to whowm she
delivered them, nor Patrick himseli, could
be considered her agent for filling out the
blanks. Such agency, if it exists at all,
must be exercised before the deed is deliv-
ered, In order to pass the legal title
to lands something more is necessary
than the signature of the grantorto a
blank instrument. There must be an in-
tent to convey, and the delivery of a deed
tor the purpose of vesting a present title in
the grantee, and a deed delivered without
the consent of the grantoris of no more
effect to pass title than if it were a for-
gery. Hibblewhite v. MeMorine, 6 Mees.
& W. 200; Davidson v. Cooper, 11 Mees., &
W. 793; Burns v. Lynde, 6 Allen, 305; Ev-
erts v. Agnes, 4 Wis. 343, 6 Wis. 453; Tish-
er v. Beckwith, 30 Wis. 55; Hadlock v.
Hadlock, 22 I1l. 384; Stanley v. Valentine,
79 Ill. 544; Henry v. Carson, 96 Ind. 412;
Fitzgerald v. Goff, 99 Ind. 2§. At best the
deed, beingz a quitelaim, conveyed only the
interest of the grantor at the date of its
delivery, which was nothing. Nichols v.
Nichols, 3 Chand. 189; Lamb v, Kamm, 1
Sawy. 238.

2. The most important question in this
case, however,—the question upon which
its result must ultimately depend,—isthat
of laches. While, upon the facts stated,
Putrick took these lands as trustee forSo-
phia Felix, he did not take them vunder an
express trust to hold them for her benefit,
(in which case lapse of time would be im-
material,) but -under an implied or con-
structive trust,—a trust created by opera-
tion of law, and arising from the illegzal
practices resorted to in obtaining the
power of attorney and deed. Patrick did

enot take possession under any acknowl-
Bedged obligation to her, but he located
* them for his own use and benefit. His
possession from the very beginning was
adverse to hers. Under such cirecunmstan-
ces the Iaw raises an obligation upon the
part of the cestul gque trust to make use
of reasonable diligence in discovering and
unearthing the iraud, and in applying to
the courts for legal redress. 1In this case
28 years elapsed from the time the scrip
was procured of Sophia Felix, and nearly
27 years from the time it went into the
possgession of Patrick, before the bill was
filed. It admits of no douabt thatif So-
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phia Felix and these plaintiffs had been
ordinary white citizens, under no legal
disabilities, such as those arising from io-
faney, lunacy, or coverture, this lapse of
time would be fatal to a recovery, at least
unless it were conclusively shown that
knowledge of the fraud was not obtained,
and could not by reasonable diligence
have been discovered, within a reasona-
ble time after it was perpetrated.

In reply to this deiense of laches, plain-
tifis rely mainly upon the fact that Sophia
Felix and her heirs were at the time, and
continued to be until 1887, tribal Indians,
members of the Sioux nation, residing up-
on their reservation in the state of Minne-
scta, and incapable of suing in any of the
courts of the United States. We are by
no means insensible to the force of this
suggestion. Whatever may have been
the injustice visited upon this unfortunate
race of people by their white neighbors,
this court has repeatedly held them to be
the wards of the nation, entitled to a spe-
cial protection in its courts, and as per-
sons “in a state of pupilage.” Congress,
too, has recognized their dependent con-
dition, and their hopeless inability to
withstand the wilesor cope with the pow-
er of the superior race, by imposing re-
strictions upon their power to alienate
lands assigned to them in severalty,either
by making their scrip nonassignable, as in
this case, or by requiring the assent of the
president to their execution of deeds, as in
the case of Pickering v. Lomax, 12 Sap. Ct.
Rep. 860, (decided at this term.) We fully
coincide with what was said by Mr. Jus-
tice Davis in the Case of the Kansas In-
dians, 5 Walil. 758, that “the conduct of In-
dians is not to be measured by the same,
standard which we apply to the conduct®
of other people.” But their very*analogye
to persons under guardianship suggests a
limitaticn to their pupilage, since the ut-
most term of disability of an infant is but
21 years, and it is very rare that the rela-
tions of guardian and ward under any cir-
cumstances, eveu those oi lunacy, are
maintained for a longer period than this.
It is practically admitted in this case that
in 1887, when their relations with their
tribe weresevered by accepting allotments
of land in severalty under the treaty of
April 29, 1878, they became citizens of the
Onited States; that they were thencharge-
able with the same diligence as white peo-
ple in the discovery of this fraud; and
that, as their bill was filed in 1888, it is
claimed that they fulfilled all the require-
ments of lawin this particualar. While, as
alleged in the bill, their discovery of this
fraul may have been contemporaneous
with their becoming citizens of the United
States, there is no palpable connection
between the one fact and the other: and
we think the bill is defective in failing to
show how the fraud came to be discov-
ered, and why it was not discovered be-
fore. A simple letter to the land depart-
ment at any time after this script was lo-
cated wounld bave enabled them to identi-
fy the land, and the name of the person
who had located it; anad it is ditlicult to
see why, ii they had ever suspected the
misuse of this serip, they had not made in-
quiries long before they did, or why their
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emancipation in 1887 should have suddenly
awakened their diligencein this particular.
There is, it is true, an averment that Pat-
rick never informed the said Sophia or her
husband tbat he had located such scrip,
but, on the contrary, fraudulently con-
cealed the same, and exercised every pre-
caution to prevent such proceedings com-
ing to the knowledge of the party. But
no actsof his in this connection are averred
in the bill, and we are left to infer that his
concealment was that of mere silence,
which is not enough. Wood v.Carpenter,
101 U. 8. 135, 143; Boyd v. Boyd, 27 Ind.
429; Wynne v. Cornelison, 52 Ind. 312. In-
deed, his eoncealment is to a certain ex-
tent negatived by the fact that he put the
power of attorney and deed upon record,
in the proper county, shortly after their
aexecution. It was held by this court in
% Badger v. Badger, 2 Wall. 94, in speaking
* of the excuses for laches,*that “the party
who makes such appeal should set forth
in his bill, specifically, what were theim-
pediments to the earlier prosecution of his
claim; how hecame to beso longignorant
of his rights, and the means used by the
respondent to fraudulently keep him in ig-
norance; and how and when hefirst came
to u knowledge of the matters alleged in
hisbill; otherwise the chancellormay just-
ly refuse to consider his case, upon his
own showing, without inquiring whether
there is a demurrer or formal plea of the
rtatute of limitations contaiued in the an-
swer.” Sophia Felix and her husband
must have known that she had parted
with the secrip, yet sbe lived until 1865, and
her hushand until 1882, without apparent-
ly making any attempt to discover what
had become of it. Nor did their heirs ap-
parently make any effort to discover it
until 1887, when their intelligence seems to
have suddenly sprung into activity upon
their becomingcitizens of the United States.
It is scarcely necessary to say in this con-
nection that, while until this time they
were not citizens of the United States,
capable of suing as such in the federal
courts. the courts of Nebraska were open
to them, as they are to all persons, irre-
gpective of race or color. Swartzel v. Rog-
ers, 3 Kan. 374: Blue .Jacket v. Johnson
Co., 1d. 299; Wiley v. Keokuk, 8 Kan. 94.
1t was said by this court in Wood v. Car-
penter, 101 1. 3. 140, that in this class of
cases the plaintiff is held tostringent rules
of pleadings and evidence, and especially
must there be distinet averments as to
the time when the fraud, mistake, conceal-
ment, or misrepresentation was discov-
ered, and what the discovery was, so that
the court may clearly see whether by
ordinary diligence the discovery might
not have been before made. See, also,
Stearns v. Page, T How. 819, 8§20; Wollen-
gak v. Reiher, 115 U. S. 96, 5 Sup. Ct. Rep.
1137; Gudden v. Kimmell, 99 U. S. 201, 211.
The mere fact that in 1887 these plaintifis
took their lands in severalty, and becaiue
citizens, does not adequately explain how
they so quickly became cognizant of this
fraud, or why they had remained sv long
in ignorance of it.
But conceding that the plaintifis were
{ncapable, so long as they maintained their
tribal relations, of bLeing afiected with

*laches, and that these relations were not
dissolved until 1887, when they were first
apprised of their right to this land, it does
not necessarily follow that they are en-
titled to the relief demanded by this bill.
Thke real question is whether equity de-
mands that a party who 28 years ago was
unlaswiully deprived of a certificate of mu-
niment of title, of the value of $150, shall
now be pat in the possession of property
admitted to be worth over a million. The
disproportion is 80 great that the con-
science is startled, and the inquiry is at
once suggested whether it can be possible
that the defendanthas been guilty of fraud
80 gruss as to involve consequences so
disastrous. In a court of equity, at least,
the punishment should not be dispropor-
tionate tu the offense, and the very mag-
nitude of the conscquences in this case de-
mands of us that we should consider care-
fully the nature of the wrong done by the
defendant in acquiring the title to these
lands, Heis not charged in the bill with
having been a party to the means em-
ployed in obtaining the scrip from Sophia
Felix, or with being in collusion with the
unknown person who procured it from
her. More than that, the allegations of
this bill do not satisfy us that she did not
receive full value for the serip. Itis true
therearegeneralaverments that thepower
of attorney and quitclaim deed were ob-
tained " by wicked devices and fraudulent
means:” that she never parted with her
titie to or interest in the scrip, and was
the absolute owner thereof; that theblank
instruments were not intended to be used
for the purposeof conveying this property;
and that no consideration was ever re-
ceived for the scrip. But in view of the
fact that she and her husband are long
since dead, and the party who procured
it from her is unknown, it is very improb-
able that the plaintifis couid prove these
facts, or the nature ol the original trans-
action. Itis evident that she intended to
part with the serip to some one, and the
recital of u nomina)l consideration in a
quitclaim deed is entitled to very littls
weight as evidenceof the actualconsidera-
tion.

of title as hundreds of others bought
them,—in violation of the letterand poticy
of the law, but withoutactually intending
to defraud Suphia Felix or any other per-
gon. The law pronouncesthe transaction
a frand upon her, bat it lacks the element
of wickedness necessary to constitute
moral turpitude. If there had been a de-
liherate attempt on his part, by koavish
practices, to beguile or wheedle her out of
these lands, we should have been strongly
inciined to afford the plaintiffs relief at
any time during the life of either of the
parties; but, asthecase stands at present,
justice requires only what the law, in the
absenceof the statutory limitation, would
demand,—the repayment of the value of
the scrip, with legal interest thereon.
Mueb reliance is placed upon a certair
letter written by the defendant’s ngent
and father to one Otis, bearing date Sep-
tember 21, 1863, authorizing him te Hre
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However this may be, taking all thealle-w
zations of this bill together, it is very evi-J
dent that Patrick bought thesg®munimentse
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cure the signature of Sophia and her hus-
band to certain papers, for which he was
to pay $100, and it was intimated that
this should be done without giving the
purties any particaular information. This
letter is of little value, except as indicat-
ing that defendant desired to strengthen
his title by purchasing whatever claim
Sophia and her husband might have had
to it, ifitcould be doneat a slightexpense.
1t is suflicient answer to it to say that
nothing ever appears to have been done
under it, or by virtue of it, and it affords
too fceble an indication of previocus fraud
to be entitled to any weight in that con-
nection,

There are other considerations which re-
quire to be noticed in thisconnection. By
the foresight and sagacity of this defend-
ant, this scrip was located upon lands
within the limits of'one of the most thriv-
Ing and rapidly growing cities of the west.
That which was wild land 30 yvears ago is
now intersected by streets, subdivided into
blocks and lots, and largely occupied by
persons who have bought wupon the
strength of Patrick’s title, and have erect-
ed buildings of a permanent character up-

1won their purchases. The bill charges all

2 these with notice of the defect in Patrick’s

* title, and prays that the*conveyances to
them be declared null and void, and that
plaintifis be admitted into possession of
their lands, and that Patrick aceount for
rents, profits, and issues, so far as he has
received them. 1f the views put forward
in their brief be correct, that these instra-
ments were of no greatereffect than if they
had heen forgeries, it is difficult tosee how
these transfers can be supported, and it
peeds no argument to show that the con-
sequences of setting them aside would be
disastrous, Certainly, if they were not
entitled to the lands themselves, they
would be entitled to recover of Patrick
what he had received for them. Waiving
this question, however, it is scarcely with-
in the bounds of possibility to suppose
that Sophia Felix, if she had located this
serip, would have realized a tithe of the
sum her heirs now demand of this defend-
ant. The decree prayed for in this case,
if granted, would offer a distinet encour-
agement to the purchaseof similar clains,
which doubtless exist in abundance
through the western territories, (Felix
herself having receive scrip to the amount
of480 acres, only 120 of which areaccounted
for,) and would result in the unsettlement
of large numbers of titles upon which the
owners have rested in assured security for
nearly a generation.

In view of all the facts of this case, we
think the decree of the court helow, dis-
missing thebill, wascorrect,anditis there-
fore affirmed.

Mr. Justice FieLp dissented.

(145 U. S. 546)
JENKINS el al. v. COLLARD.

(Alay 16, 1892.)

CoOXFISCATION — REBELLION — Lire EsTATE IS
Laxps—CONVEYANCE OF REMAINDER—ESTOPPEL
—AMNESTY—JUDICIAL NOTICE.

1. Under Act Cong. July 17, 1862, (12 St. pp.

589, 627,) authorizing confiscation of the estates

of persons engaged in the Rebellion, the “forfel-
ture of real estate not to extend beyond the
natural life of the offender,” the condemnation
and sale of a “life estate” leaves the reversion
or remainder in such offender, but without the
power of alienation, it being in a state of suspend-
ed animation.

2. A conveyance by such offender of his re-
mainder, with a covenant of seisin and war-
ranty, estops him, and those claiming underhim,
from asserting title to the premises as against
the grantee. Wallach v. Van Riswick, 92 U. S,
207, distinguished.

3. The general amnesty proclamation of De-
cember 25, 1868, proclaiming pardon to all such
offenders, released them from punishment and
obliterated their offenses, so that the conveyance
of the remainder estate which was executed Au-
gust 26, 1865, must be thereupon regarded as an
ordinary convevance of a remainder dependent
upon a life estate, as if no confiscution had taken
place. Wallach v. Van Riswick, 92 U. 8. 207,
distinguished.

4. The public proclamation of pardon and
amuesty has the force of public law, of which
courts and officers will take notice, though not
specially pleaded.

In error to the circuit court of the
United States for the southern district of
Ohio. Aftfirmed.

STATEMENT BY MR. JUSTICE FIELD.
* This isan action vf ejectinent brought by«
the plaintiffis tu recover of the defendant
two lots of land in the city of Cincinnati,
Ohio, with the buildings thercon, known
as “Nos. 50 and 52 West Pearl Street,” in
that city. The plaintiffs below, who ure
also plaintiffs in error here, are the chil-
dren and only heirs of Thomas J. Jenkins,
deceased. They are residents and citizens
of West Virginia. Two of them, Albert
Gallatin Jenkinsand George R. Jenkins, are
minors under the age of 21 years, and ap-
pear by their mother and guardian. The
defendant is acitizen of Ohio and a resident
of Cincinnati.

The petition, the designation given to
the first pleading in the case, alleges that
prior to 1863 Thomas J. Jenking was the
owner of the real estate mentioned, which
is fully described, and that while such
owner he joined the Rebel army, and such
proceedings were had in the district court
of the United States for the southern dis-
trict of Ohio, in the year 1863, that the
property was confiscaterl, and the life es-
tate of Jenkins was sold, and the defend-
ant Williamm A. Collard, then or subse-
quentlyin the year1865, and during the life.
time of Jenkins, became the owner of the
life estate; that Jenkins died on the 1st
day of August, 1872; and that thereupon
the plaintiffs became seised of the legal
estate in the premises, and entitled to
the possession thereof; but that the de.
fendant since that time has unlawfally
kept them out of possession. The peti-
tion alsosets forth that the defendant has
been receiving the rents, issues, and prof-
its of the premises from the 1st day of
August, 1872, up to the commencement of
this action without the consent of the
plaintiiis, and has refused to account foryp
them; that their yeariy value has been,3
on the average, $1,800;*and that the plain-»
tiffs have been deprived of all profit and
benefit from the premises since that time,
to their damage of $40,000. They there.
fore pray judgment for the possession of
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