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ORAL ARGUMENT SCHEDULED: May 15, 2012 

BEFORE: Kozinski, Chief Judge, Bea, and Ikuta, Circuit Judges 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
NATIVE VILLAGE OF POINT HOPE, et al., 

 
INUPIAT COMMUNITY OF THE ARCTIC SLOPE,  

Petitioners, 
v. 

KEN SALAZAR, Secretary of the Interior, et al., 
Respondents, 

 
and 

 
SHELL OFFSHORE INC., and STATE OF ALASKA, 

Intervenor-Respondents. 
       _________________________________________________ 
 

Petitions for Review of Department of Interior Decisions 
_________________________________________________ 

 
MOTION OF THE AMERICAN PETROLEUM INSTITUTE, CHAMBER 
OF COMMERCE OF THE UNITED STATES OF AMERICA, NATIONAL 

ASSOCIATION OF MANUFACTURERS, INTERNATIONAL 
ASSOCIATION OF DRILLING CONTRACTORS, AND U.S. OIL AND 
GAS ASSOCIATION FOR LEAVE TO FILE SUPPLEMENTAL BRIEF 

AMICI CURIAE IN SUPPORT OF RESPONDENTS 
 

Pursuant to Fed. R. App. P. 29, the American Petroleum Institute,  Chamber 

of Commerce of the United States of America, National Association of 

Manufacturers, International Association of Drilling Contractors, and US Oil & 

Gas Association (the “Associations”) respectfully move this Court for leave to file 
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a supplemental brief amici curiae, supporting the Respondents in the above-

captioned matter.  The Federal Respondents and all Intervenor-Respondents have 

consented to the filing of the Associations’ supplemental brief, as have twelve of 

the thirteen petitioners.  The one remaining petitioner, Inupiat Community of the 

Arctic Slope, has stated that it does not oppose the filing of the Associations’ 

supplemental brief, but that it does not consent to its filing. 

Pursuant to Fed. R. App. P. 29(b), the Associations’ proposed supplemental 

brief is attached to this Motion.  Consistent with the Court’s March 12, 2012 

Order, Amici trade associations have limited their proposed supplemental brief to 

the application to the Chukchi Sea revised exploration plan approval of the 

principles they elucidated in their February 3, 2012 amicus brief addressing the 

Beaufort Sea revised exploration plan approval 

As grounds for this motion, amici state as follows: 

A. The Associations Possess a Strong Interest in This Proceeding. 

Amici trade associations represent a wide spectrum of interests that are part 

of, or directly affected by, this country’s energy industry.  Their members include 

companies that explore for and produce oil and natural gas; conduct drilling 

operations; and utilize the energy created to run the country’s factories and other 

businesses, transport people and goods, and heat, air condition and light the 

nation’s homes.    
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Amicus American Petroleum Industry is the primary trade association of the 

oil and gas industry.  API’s over 500 members conduct much of the production, 

refining, marketing and transportation of petroleum and petroleum products in the 

United States. 

 The Chamber of Commerce of the United States of America is the world’s 

largest business federation, representing more than 300,000 direct members and an 

underlying membership of more than three million businesses and trade and 

professional organizations of every size, sector, and geographic region.  An 

important function of the Chamber is to represent its members’ interests in matters 

before Congress, the Executive Branch, and the courts, including this Court. 

 The National Association of Manufacturers is the nation’s largest industrial 

trade association, representing small and large manufacturers in every industrial 

sector and in all 50 States.  The NAM’s mission is to enhance the competitiveness 

of manufacturers by shaping a legislative and regulatory environment conducive to 

U.S. economic growth and to increase understanding among policymakers, the 

media, and the general public about the vital role of manufacturing to America’s 

economic future and living standards. 

The Independent Association of Drilling Contractors is a global trade 

association that for 70 years has represented virtually the entire worldwide oil and 

gas drilling industry, both onshore and offshore.  IADC’s members own most of 

Case: 11-72891     04/03/2012     ID: 8125314     DktEntry: 76-1     Page: 3 of 6



the world’s land and offshore drilling units and drill the vast majority of the wells 

that produce the planet’s oil and gas. 

The US Oil & Gas Association has over 4,500 individual members, and its 

membership represents all segments of the oil and gas industry, including major oil 

and gas companies, independent oil and gas producers, refineries and other firms 

and individuals involved in the industry. 

The economic implications of the petitions’ challenge to the Government’s 

approval of Shell’s revised Chukchi Sea exploration plan are profound.  The 

federal Government recently released an updated assessment estimating that the 

Chukchi Sea contains over 11 billion barrels of undiscovered oil that is 

economically recoverable at roughly current market prices.  Development of these 

and other Alaska offshore resources will create an estimated annual average of 

over fifty-four thousand new jobs over the next forty-five years, generating $145 

billion in employee payroll.  Association members have been for decades among 

the principal developers of Outer Continental Shelf (“OCS”) leases throughout the 

United States, and are among the principal users of the oil and gas produced from 

those leases.  They accordingly possess a substantial interest in this matter.    

B. The Associations Offer A Special Perspective on the Issues Before 
the Court. 

Given their members’ decades-long involvement with OCS leasing, 

exploration and development, the Associations can bring to bear particular insights 
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into the OCS Lands Act’s four-stage approval process for offshore oil and gas 

exploration and development, and the manner in which that process has already 

operated with respect to the leases whose exploration is at issue here.    

The Associations are also uniquely situated to comment upon the broad 

effect Petitioners’ requested relief would have on national energy needs, the oil and 

gas industry as a whole, and the affected regional and national economies.  The 

broad public and private perspectives articulated in the Associations’ proposed 

brief are particularly relevant to the Court’s determination of the balance of harms 

and public interests implicated by the Petitions.   

CONCLUSION 

For the foregoing reasons, the Associations respectfully request that the 

Court grant their motion for leave to file a supplemental brief Amici Curiae in 

support of respondents. 

Respectfully submitted, 
 
/s/ Steven J. Rosenbaum 
Steven J. Rosenbaum 
Bradley K. Ervin 
COVINGTON & BURLING LLP 
1201 Pennsylvania Avenue, N.W. 
Washington, DC 20044-7566 
(202) 662-5568 
(202) 778-5568 fax 
 

April 3, 2012    Attorneys for Amici 
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CERTIFICATE OF SERVICE 
 

I, Steven J. Rosenbaum, a member of the Bar of this Court, hereby certify 

that on April 3, 2012, I electronically filed the foregoing “Motion of the American 

Petroleum Institute, Chamber of Commerce of the United States of America, 

National Association of Manufacturers, International Association of Drilling 

Contractors, and U.S. Oil and Gas Association for Leave to File Supplemental 

Brief Amicus Curiae,”, and “Supplemental Brief Amicus Curiae of The American 

Petroleum Institute, Chamber of Commerce of the United States of America, 

National Association of Manufacturers, International Association of Drilling 

Contractors, and U.S. Oil and Gas Association” with the Clerk of the Court for the 

United States Court of Appeals for the Ninth Circuit by using the appellate 

CM/ECF system.  I certify that all participants in the case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF system. 

      s/ Steven J. Rosenbaum 
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CORPORATE DISCLOSURE STATEMENT  

Pursuant to Fed. R. App. P. 26.1, amici the American Petroleum Institute, 

Chamber of Commerce of the United States of America, National Association of 

Manufacturers, International Association of Drilling Contractors and U.S. Oil and 

Gas Association disclose that they are not for profit corporations, that they have no 

parent corporations, and that no publicly held company has a ten percent or greater 

ownership interest in any of them. 

       /s/ Steven J. Rosenbaum  
April 3, 2012     Counsel for Amici 
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Consistent with the Court’s March 12, 2012 Order, Amici trade associations 

limit this supplemental brief to the application to the Chukchi Sea revised 

exploration plan approval of the principles they elucidated in their February 3, 

2012 amicus brief addressing the Beaufort Sea revised exploration plan approval.1   

As was the case with their challenge to the approval of Shell’s revised 

Beaufort Sea exploration plan, petitioners’ challenge to the approval of Shell’s 

revised Chukchi Sea exploration plan would frustrate fundamental congressional 

objectives regarding the timing and character of the four stage approval process for 

offshore oil and gas activities in the Outer Continental Shelf (“OCS”), and 

Congress’s explicit goal of encouraging the “expeditious” exploration and 

production of OCS oil and gas resources.  The Government recently estimated that 

the Chukchi Sea OCS contains over 11 billion barrels of undiscovered oil, 

economically recoverable at roughly current oil prices.2  The exploration for those 

reserves should be allowed to proceed.  

                                           
1  No party’s counsel authored this brief in whole or in part.  No party or 
party’s counsel contributed money that was intended to fund preparing or 
submitting the brief.  No person, other than the amici curiae, their members, or 
their counsel, contributed money that was intended to fund preparing or submitting 
this brief. 
2  Bureau of Ocean Energy Management, Assessment of Undiscovered 
Technically Recoverable Oil and Gas Resources of the Nation’s Outer Continental 
Shelf, 2011, Table 2, 
http://www.boem.gov/uploadedFiles/2011_National_Assessment_Factsheet.pdf. 
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ARGUMENT 

 The multi-phase OCS process, including the federal government’s review of 

Shell’s original and revised exploration plans, has operated as Congress intended, 

and there is no basis for judicial interference with that process now.     

I. The OCS Review Process Has Operated As Intended by Congress. 

A. The Five-Year Leasing Program.   

Promulgation of a five-year leasing program requires an examination of the 

“economic, social, and environmental values of the renewable and nonrenewable 

resources contained in the” OCS; the “potential impact of oil and gas exploration 

on other resource values of the [OCS] and the marine, coastal, and human 

environments;” and an evaluation of the relative environmental sensitivity and 

marine productivity of the different OCS areas, an equitable sharing of 

developmental benefits and environmental risks among the various regions, and the 

relative needs of national energy markets.  See Beaufort Sea Amicus Br. 10-11.  

The 2007-12 Five-Year Leasing Program, which resulted in issuance of the 

leases that Shell intends to explore, was the subject of extensive environmental 

analysis and careful judicial review.  Interior started developing the Five-Year 

Program on August 24, 2005, by publishing a request for relevant information in 

the Federal Register.  70 Fed. Reg. 49,669.  Interior then developed a “Draft 

Proposed Plan,” which it also published.  71 Fed. Reg. 7064 (Feb. 10, 2006).  After 
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reviewing further comments, Interior published a “Proposed Plan” on August 24, 

2006,3 along with an accompanying draft Environmental Impact Statement 

(“EIS”).4  Interior in April 2007 published a 146-page Proposed Final Program,5 

backed up by a three volume, 1,400-page Final EIS.6  Interior submitted the 

Proposed Final Plan to Congress and the President as required by law, 43 U.S.C. § 

1344(d)(2), and, after the specified sixty-day review period, the Secretary approved 

the Program.  

Three of the petitioners in this action challenged the five-year leasing 

program, alleging violations of the OCS Lands Act and the National 

Environmental Policy Act (“NEPA”).7  While rejecting most of their claims, the 

D.C. Circuit remanded the program, finding that Interior failed properly to analyze 

                                           
3  Minerals Management Service, Proposed Program, Outer Continental Shelf 
Oil and Gas Leasing Program 2007-2012, http://www.boemre.gov/5-
year/PDFs/ProposedProgram2007-2012.pdf. 
4  Minerals Management Service, Outer Continental Shelf Oil & Gas Leasing 
Program: 2007 - 2012 Draft Environmental Impact Statement, 
http://www.boemre.gov/5-year/2007-2012DEIS.htm. 
5  Proposed Final Program, Outer Continental Shelf Oil and Gas Leasing 
Program 2007-2012,  http://www.boemre.gov/5-
year/PDFs/MMSProposedFinalProgram2007-2012.pdf. 
6  Minerals Management Service, Outer Continental Shelf Oil & Gas Leasing 
Program: 2007-2012, Final Environmental Impact Statement April 2007,  
http://www.boemre.gov/5-year/2007-2012FEIS.htm. 
7  Such challenges to five year leasing programs must be brought in the D.C. 
Circuit, see 43 U.S.C. § 1349(c)(1).    
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the environmental sensitivity of different areas of the OCS, thus hindering 

Interior’s ability to perform the required balancing of the relative environmental 

sensitivity and marine productivity of the different areas of the OCS, 43 U.S.C. § 

1344(a)(2).  Center for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 

466 (D.C. Cir. 2009).  

Interior proceeded to conduct a more complete environmental sensitivity 

review of all 26 OCS planning areas, and identified those areas whose 

environments are most and least sensitive to OCS oil and gas activity.8  After 

reviewing the new analysis and rebalancing the factors required by the OCS Lands 

Act, Secretary Salazar announced his Preliminary Revised Program for 2007-2012 

on March 31, 2010.9  The Preliminary Revised Program was submitted to the 

President, Congress and the public, with Interior announcing a 30-day public 

comment period, during which it received over 118,000 comments.10 

                                           
8  Minerals Management Service, Preliminary Revised Program Outer 
Continental Shelf Oil and Gas Leasing Program 2007-2012, 
http://www.boemre.gov/5-year/PDFs/PRP2007-2012.pdf.  
9  Id.  
10  Bureau of Ocean Energy Management, 2007-2012 Outer Continental Shelf 
Leasing Program, http://www.boem.gov/Oil-and-Gas-Energy-
Program/Leasing/Five-Year-Program/2012-2017/History.aspx. 
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On December 23, 2010, the Secretary released the final Revised 2007-12 

Five-Year Leasing Program.11  While making some revisions in the remanded 

Program, the Secretary inter alia decided to retain the Chukchi Sea lease sale that 

had already taken place pursuant to the program (Lease Sale 193), concluding that 

“exploration of existing [Chukchi Sea] leases should proceed in order to (1) secure 

important environmental monitoring information; (2) allow industry to assess the 

economic viability of oil and gas resources and infrastructure needs; (3) support 

orderly leasing, and (4) maximize revenues from future sales in the area.”12  

The Secretary reached that conclusion after assessing, inter alia, that the 

relative environmental sensitivity of the Chukchi Sea ranked as follows: 18th out 

of the 26 OCS planning areas with respect to coastal habitats (based on sensitivity 

to spilled oil); 20th out of 26 with respect to marine fauna (based upon sensitivity 

to OCS oil and gas operations of fish, birds, marine mammals and sea turtles); 23rd 

out of 26 with respect to marine productivity (based upon the amount of plant or 

animal biomass produced annually per acre of ocean surface); and 14th out of 26 

                                           
11 Revised Program, Outer Continental Shelf Oil and Gas Leasing Program 

2007-2012, http://www.boemre.gov/5-year/PDFs/RP.pdf. 
12  Id. at p. 53.  
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with respect to marine habitats (based on sensitivity to OCS oil and gas 

activities).13  

The D.C. Circuit set a briefing schedule to be followed should the petitioners 

contend that the Revised 2007-12 Five-Year Leasing Program failed to overcome 

the deficiencies identified in the Court’s earlier decision.14  The petitioners chose 

not to do so.15  Thus, the adequacy of the Revised 2007-12 Five-Year Leasing 

Program’s environmental and related analyses, as well as the Secretary’s rationales 

for continuing to include Chukchi Sea Lease Sale 193 in the leasing program, 

cannot now be challenged.   

B. Lease Sale 193.   

As with the 2007-12 Five Year Leasing Program, Lease Sale 193 was the 

subject of exhaustive environmental and judicial review.  

Two Chukchi Sea OCS lease sales were conducted pursuant to five-year 

programs preceding the 2007-12 program.16 Interior in 2007 prepared a three-

                                           
13 Id. at pp. 121, 126, 133, 153-54, 165-57. 
14  See Docket Entries 1288325 and 1290170, Docket No. 07-1247 (D.C. 
Circuit).  
15  See Docket Entry 1296578, Docket No. 07-1247 (D.C. Circuit).  
16  BOEM, Alaska Region Lease Sales, 
http://www.boem.gov/uploadedFiles/BOEM/Oil_and_Gas_Energy_Program/Leasi
ng/Regional_Leasing/Alaska_Region/Alaska_Lease_Sales/Alaska%20Lease%20S
ale%20Summary%20Table.pdf (“Alaska Lease Sales”). 
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volume environmental impact statement analyzing the potential environmental 

impact of the first Chukchi Sea lease sale proposed to take place pursuant to the 

2007-12 leasing program, scheduled to occur in 2008 (Lease Sale 193).17    

This environmental impact statement focused exclusively on the Chukchi 

Sea, and analyzed in depth, inter alia, issues relating to “effects from accidental oil 

spills on the environment”; “disturbance to bowhead whale-migration patterns 

from resulting activities;” “protection of subsistence resources and the Inupiat 

culture and way of life;” “habitat disturbances and alterations, including discharges 

and noise;” and “cumulative effects of past, present, and reasonably foreseeable 

future activities on the people and environment of Alaska’s North Slope.”18   

Lease Sale 193 took place as scheduled, with 487 leases sold, including the 

six leases on which Shell now intends to conduct exploratory drilling.19  

All but one of the petitioners in the instant action filed a lawsuit in Alaska 

federal district court, challenging Lease Sale 193 and alleging seven separate 

NEPA violations.  The district court rejected most of these claims, but remanded to 

Interior for further analysis of the impact of potential natural gas exploration, and 

for determinations whether missing information identified by the agency was 

                                           
17     Chukchi Sea Planning Area, Oil and Gas Lease Sale 193, Final Environmental 
Impact Statement, Administrative Record (“AR”) Doc. 3-6.  
18 AR Doc. 3, 20th page. 
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relevant or essential, and whether the cost of obtaining the missing information 

was exorbitant or the means of doing so unknown.  Native Village of Point Hope v. 

Salazar, 730 F. Supp. 2d 1009 (D. Alaska 2010).  

Although not required by the remand order, Interior publicly announced that 

it would fulfill the remand order through the preparation of a Supplemental EIS, 

see 75 Fed. Reg. 61511 (Oct. 5, 2010), with a draft made available to the public, 

see 75 Fed. Reg. 63504 (Oct. 15, 2010).  The Draft Supplemental EIS augmented 

the analysis in the prior Lease Sale 193 EIS by analyzing the environmental impact 

of natural gas development, and evaluating incomplete, missing, or unavailable 

information.  A 45-day comment period followed, during which over 150,000 

comments were submitted.20 

Many commenters requested that Interior perform an analysis that took into 

account the possibility of a blowout during exploration activities, in view of the 

Deepwater Horizon event.  In March 2011, Interior announced that a “Very Large 

Oil Spill” analysis would be included in the Supplemental EIS.  The analysis was 

completed and integrated within a Revised Draft SEIS, which was released to the 

public on May 27, 2011, see 76 Fed. Reg. 30956.  In June 2011, Interior held 

public hearings in Alaska communities and government-to-government 

                                           
19  Alaska Lease Sales. 
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consultations with affected tribes.  In addition, approximately 360,000 comment 

letters or cards were received during a public comment period.21 

Interior subsequently issued on August 18, 2011 a 1,440 page Final 

Supplemental EIS, addressing each of the matters that had been identified by the 

district court, as well as the Very Large Oil Spill analysis.22  Relying on this 

analysis, the Secretary on October 3, 2011 issued a 41-page Record of Decision 

reaffirming the decision to conduct Lease Sale 193,23 concluding inter alia that 

“[t]here is incomplete or unavailable information about the Arctic and Arctic 

species, but that information is not essential for a reasoned choice between the 

alternatives identified in the Sale 193” Final EIS.24 

The plaintiffs’ subsequent challenges to the sufficiency of the Final 

Supplemental EIS were rebuffed by the Alaska district court:  

BOEM has adequately considered and disclosed the 
environmental impact of development of Lease Sale 193.  
The decision to approve the sale was certainly not 
arbitrary or capricious.  Admittedly, no one has a crystal 
ball and can see the future perfectly.  But the Court is 
now satisfied that BOEM has sufficiently studied and 

                                           
20  AR Doc. 31, 6th page.  
21  Id.  
22  AR Docs. 31, 32. 
23  Chukchi Sea OCS Oil & Gas Sale 193 Record of Decision, 
http://www.boemre.gov/pdfs/Sale193RODwoFINAL.pdf. 
24  Id. at p. 33. 
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evaluated the future impacts of resource development in 
this region. 

Native Village of Point Hope v. Salazar, No. 1:08-cv-00004 (D. Alaska Feb. 13, 

2012), slip op. at 3.25 

C. Shell’s 2012 Revised Chukchi Sea Exploration Plan.   

Shell proposes to drill a total of six exploratory wells on six leases Shell 

acquired in Lease Sale 193.26  After these planned exploratory wells have been 

drilled and evaluated, they will be permanently plugged and abandoned.27   

Thirty-five exploratory wells were previously drilled on the Alaska OCS, 

with five of those wells in the Chukchi Sea.  One of these wells was drilled in the 

same area where Shell now proposes to drill.28 

Approval of Shell’s revised Chukchi Sea exploration plan is subject to the 

OCS Lands Act’s strict thirty-day deadline for Secretarial action; the requirement 

that decisions be based upon “available relevant environmental information;” and 

the requirement that the exploration plan be approved unless the Secretary 

determines that the activity proposed under the plan would result in serious harm or 

damage to life, property, mineral, the national security or defense, or the marine, 

                                           
25  Docket Entry 269, Docket No. 1:08-cv-00004 (D. Ak.). 
26  AR Doc. 36, p. 1-2. 
27  Id. at p. 1-3.  
28  AR Doc. 352, p. 8. 
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coastal, or human environment, and that such proposed activity cannot be modified 

to avoid such condition.” see Beaufort Sea Amicus Br. 15-17.  Shell submitted a 

wealth of information in connection with its revised plan, including a detailed, 

526-page environmental impact analysis,29 as well as numerous environmental 

safeguards and mitigation measures,30 with additional safeguards imposed by 

Interior.31   Shell’s revised exploration plan sets forth multiple additional 

environmental provisions over those included in the 2010 Chukchi Sea exploration 

plan whose approval this Court previously upheld.  By way of example:   

— Offshore wells employ a Blowout Preventer (“BOP”) whose systems 

typically allow activation of selected components to sever the drill pipe and seal 

off the wellbore were that to become necessary due to a loss of well control.  

Shell’s revised exploration plan proposes to employ two shearing rams in the BOP 

for added redundancy, and the capacity to activate the BOP using remotely 

operated vehicles.32 

— In the highly unlikely event of a loss of well control and inoperability of 

the BOP, Shell will have on site a capping system capable of either sealing the well 

                                           
29  AR Doc. 42. 
30  Id. at pp. 2-30 through 2-34.  
31  AR Docs. 36-50. 
32  AR Doc. 36, p. 12-4. 
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against further flow, or attaching one or more devices to the well and diverting 

flow to surface vessels equipped for the separation and disposal of hydrocarbons.33  

Available storage capacity would be sufficient to contain all the oil produced.34  

— Should the foregoing measures somehow prove insufficient, and the 

original drilling rig also be damaged and unable to drill a relief well, a second 

drilling vessel will be available, in Alaska, to perform that function.35  

The Secretary prepared an environmental assessment of Shell’s exploration 

plan.36  That 301-page assessment explicitly relied upon, e.g., the EIS for the 2007-

12 Five Year Leasing Program;37 the draft EIS for the proposed 2012-17 Five Year 

Leasing Program;38 the EIS and Supplemental EIS prepared for Chukchi Sea Lease 

Sale 193;39 and the Environmental Assessment for the previously-approved 2010 

Shell Chukchi Sea exploration plan.40  Interior also had available a draft EIS 

prepared in 2008 that addressed proposed future lease sales in the Beaufort and 

                                           
33       AR Doc. 36, pp. 9-3 to 9-4; AR Doc. 48.  
34  AR Doc. 42, p. 2-26. 
35  AR Doc. 36, pp. 2-1, 12-4.  
36   AR Doc. 351. 
37  Id. at pp. 3, 152.  
38  Id. at p. A-20.  
39  Id. at pp. 3, 151-52. 
40  Id. at pp. 3, 152. 
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Chukchi Seas.41  In addition, Interior had the benefit of its comprehensive safety 

review of OCS energy development, conducted in the wake of the Deepwater 

Horizon oil spill, and of the myriad new safety measures imposed as a result.  See 

Beaufort Sea Amicus Br. 20-23.   

Interior appropriately concluded that the effects of Shell’s proposed 

operations on species in the vicinity of the drill sites are expected to be negligible 

to minor, that effects on subsistence activities and related sociocultural systems are 

expected to be negligible, that the probability of a large oil spill is so low as to not 

constitute a reasonably foreseeable significant impact, and that air and water 

quality impacts would be negligible.42     

Based on its review of the proposed exploration drilling activities and 

relevant scientific information, Interior issued a “Finding of No Significant 

Impact,” concluding that no potentially significant adverse effects are expected to 

occur from the proposed drilling operations.43  

Petitioners’ two attacks on this approval process fall far short of the 

exceedingly high showing requisite to the disapproval of an exploration plan, see 

pp. 10-11, supra: 

                                           
41  Id. 
42  AR Doc. 352, pp. 5-6. 
43  AR Doc. 352, p. 11.  
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First, as Amici have already shown in our earlier brief, see Beaufort Sea Br. 

26-27, Petitioners’ contention that Interior’s exploration plan approval decision 

could not be conditioned on Shell’s providing additional information about its 

capping and containment system (Pet. Br. 19) lacks a factual basis and is also 

irreconcilable with both long established case law and a specific regulatory 

provision: 

— The capping and containment system was not itself required to be part of 

the exploration plan, so the Government’s treatment of it cannot provide a basis for 

challenging that plan approval.   

— Imposing a condition on an approval decision is appropriate as long as 

the condition is rational and consistent with the Secretary’s statutory and 

regulatory powers to regulate offshore oil and gas activities, the terms of the lease, 

and the Government’s contractual obligations as a lessor.   

— Interior regulations explicitly provide for conditional approvals of 

exploration plans, see 30 C.F.R. § 250.233(b)(1).     

Second, Interior’s estimate of the time needed to drill a relief well in the 

extremely unlikely event that one were necessary lies at the core of agency 

expertise and judgment.  Interior had before it a full factual explanation from Shell 

as to how quickly that well could be drilled, and Interior’s acceptance of that data 

does not approach being arbitrary or capricious.   
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II. Petitioners Are Not Entitled to the Relief They Seek. 

Petitioners’ request that the plan approval decision be set aside or vacated  

constitutes a request for injunctive relief barring the drilling activities pending 

additional environmental review, see Beaufort Sea Amicus Br. 28-30.  Yet as with 

the Beaufort Sea EP, they rely upon purely speculative and remote concern over a 

major oil spill, a speculative harm far outweighed by the deep public interest in the 

expeditious exploration and development of these potentially massive OCS oil and 

gas resources, the resultant enormous economic benefit to the State of Alaska and 

its workers, and the Government’s and Shell’s significant financial, contractual and 

reliance interests in the exploration of the Chukchi Sea.  See Beaufort Sea Amicus 

Br. 4-8, 30-33.  

The petitions should be denied. 

Respectfully submitted, 
 
/s/ Steven J. Rosenbaum 
Steven J. Rosenbaum 
Bradley K. Ervin 
COVINGTON & BURLING LLP 
1201 Pennsylvania Avenue, N.W. 
Washington, DC 20044-7566 
(202) 662-5568 
(202) 778-5568 fax 
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