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The Appellants, Cora Jean Jech, Charles Tillman, Dudley Whitehorn, Joe Hall,
Joanna Barbara, R.E. Yarbrough, Cody Tucker and John Johnson (collectively
“Plaintiffs™), for their brief in reply to the Answering Brief (“Ans. Br.”) of the United
States Department of the Interior (“DOI”), Ken Salazar (“Salazar”), Secretary of the
Interior, Bureau of Indian Affairs (“BIA”), Larry Echohawk (“Echohawk”), Assistant
Secretary — Indian Affairs, and United States of America (“United States”) (DOI, Salazar,
BIA, Echohawk and United States collectively “Federal Defendants”) state as follows:

. RESPONSE TO FEDERAL DEFENDANTS’
STATEMENT OF THE FACTS

Federal Defendants misstate the relief Plaintiffs seek through judicial review,
repeatedly confuse the Osage Nation with the Osage Tribe and omit critical portions of
both the Reaffirmation of Certain Rights of the Osage Tribe, Pub. L. 108-431, 118 Stat.
2609 (“Reaffirmation Act”) and the Senate and House Reports on the Reaffirmation Act.

A. Plaintiffs Seek an Election for the Principal Chief, Assistant Principal
Chief and Eight Member Tribal Council under the 1906 Act.

Plaintiffs have explained to the Federal Defendants, ad nauseum, that they do not
seek to affect any change in the voting, membership, laws or governance of the Osage
Nation. The Federal Defendants confusion possibly arises from the fact they repeatedly

ignore and fail to recognize a distinction between the Osage Tribe and the Osage Nation.
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The Osage Tribe was created by the United States Congress in the Osage
Allotment Act of June 28, 1906, 34 Stat. 539, as amended (the “1906 Act”).! The 1906
Act reserved the oil, gas, coal and other minerals from allotted lands (“Mineral Estate™)
to the Osage Tribe. See 1906 Act, 83 (Attachment 1). The Osage Tribe, through its tribal
council (“Tribal Council”), is charged with the responsibility of administering the leases
for the Mineral Estate. Id. Furthermore, the 1906 Act specifically provides for the
election of the Osage Tribal Council. See 1906 Act, § 9 (Attachment 1).

The 1906 Act created a final tribal roll and limited legal membership in the tribe
to persons that own headrights® (“Shareholders”), which are vested private property
interests entitling the owner to a per capita distribution in the Mineral Estate production
revenues. Cohen’s Handbook of Federal Indian Law, (Nell Jessup Newton, ed.,
LexisNexis Mathew Bender 2005 ed.) (hereinafter “Cohen”), 8§ 4.07(1)(d)
(Attachment 2).

The Reaffirmation Act clarifies that legal membership in the Osage Tribe under
the 1906 Act refers to headright owners, but does not affect membership in the Osage
Tribe “for all purposes.” Reaffirmation Act § 1(b)(1) (Attachment 3). The Reaffirmation
Act reaffirms the Osage Tribe’s right to determine membership for those other purposes

“provided that the rights of any person to Osage mineral estate shares are not diminished

1 1906 Act, as amended by Act of March 2, 1929, §§ 5, 7, 45 Stat. 1478; Pub. L.
No0.85-192, 71 Stat. 471 (1957); Pub. L. 95-496 88 1, 5, 7 and 8, 92 Stat. 1660 (1978), as
amended by Pub. L. No. 98-605, 98 Stat. 3163 (1984) (technical corrections).

? Reaffirmation Act, Findings (Attachment 3).
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thereby.” 1d. In lieu of creating two classes of membership (legal and all other purposes)
under the name “Osage Tribe”, a delegation selected by the Osage Tribal Council drafted
the Osage Nation Constitution. Aplt. App. at 37-63. The Osage Nation Constitution
created a new government - the Osage Nation - and defined its membership to include
both Shareholders and persons of Osage descent that do not own headrights
(“Non-Headright Osage”).® Aplt. App. at 39-40.

However, the Osage Nation Constitution did not and could not change the
requirements for legal membership in the Osage Tribe under the 1906 Act, i.e. headright
ownership. See Reaffirmation Act, § 1(b)(1) (Attachment 3). Consequently, the Osage
Tribe continues under the 1906 Act and its membership is limited to headright owners,
charged with the responsibility of administering the Mineral Estate through its Tribal
Council. Non-Headright Osage, along with Shareholders, are included in the Osage
Nation.

The Federal Defendants incorrectly suggest that the Osage Tribe simply became
the Osage Nation. This is not true because only United States Congressional action can
accomplish that feat. While many of the Osage Tribe’s prior governmental functions are

now performed by the Osage Nation, nothing in the Reaffirmation Act or any other

% As noted in Plaintiffs’ Opening Brief, the Osage Nation Constitution was ratified by a
vote of both Shareholders and Non-Headright Osage, which casts doubt on its validity
(insofar as Non-Headright Osage were not members of the Osage Tribe until ratification
and, thus, how could they vote for a new form of government). Notwithstanding,
Plaintiffs do not seek to challenge the ratification of the Osage Nation Constitution in this
litigation, only the BIA’s refusal to conduct an election for the governing body of the
Mineral Estate as explained herein.
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federal law purported to change the requirements for legal membership in the Osage
Tribe under the 1906 Act or administration of the Mineral Estate. See Reaffirmation Act,
generally (Attachment 3).

Plaintiffs seek judicial review of the Federal Defendants’ decision to not conduct
an election for the Principal Chief, Assistant Principal Chief and eight (8) member Tribal
Council to independently govern the Mineral Estate in their capacity as legal members of
the Osage Tribe, not citizens of the Osage Nation. Their rights as Shareholders were
created by the 1906 Act and remain separate and distinct from the rights afforded to all
members of the Osage Nation.

Contrary to the Federal Defendants’ Statement of Facts, Plaintiffs do not seek to
reallocate voting rights; do not seek to change the balance of power between
Shareholders and other members of the Osage Nation with respect to matters under the
jurisdiction of the Osage Nation; and do not claim that only Shareholders should be
permitted to vote in elections for the Osage Nation. Plaintiffs maintain that the 1906 Act
proscribes a form of government for the Mineral Estate and that the Reaffirmation Act
did not change the governance of the Mineral Estate. As such, Plaintiffs seek an
election for a Principal Chief, Assistant Principal Chief and Tribal Council of the
Mineral Estate. Plaintiffs do not seek to change the manner in which the Osage Nation

elects its government officials.
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The Federal Defendants further claim confusion as to the agency action that the
Plaintiffs seek to review under the Administrative Procedures Act, 5 U.S.C. § 701 et. seq.
(“APA”). To be clear, the action by the BIA giving rise to the relief requested in this
litigation is the BIA’s refusal to conduct elections for the governing body of the Mineral
Estate (not the Osage Nation). The BIA first made this decision when it did not, in fact,
conduct the 2006 Elections for the Principal Chief, Assistant Principal Chief and Tribal
Council. The BIA’s decision has been repeated and reinforced over the years because it
has continued to refuse to conduct elections for the Principal Chief, Assistant Principal
Chief and Tribal Council of the Mineral Estate, as most recently evidenced by its refusal
to conduct the 2010 Elections for the Mineral Estate. The BIA’s obligation to the
Shareholders is a matter of federal law under the 1906 Act. Its refusal to conduct the
elective process provided for under the 1906 Act is the discrete act which gave rise to the
issues asserted in this lawsuit, precisely, the 2006 Election.

The finality of the BIA’s decision with respect to its refusal to conduct elections
for the Mineral Estate is evidenced by the letters attached to Plaintiffs’ Opening Brief and
the other facts alleged therein. Stated otherwise, Plaintiffs seek judicial review of the
BIA’s final agency decision to not conduct elections for the Principal Chief, Assistant
Principal Chief and Tribal Council to act as the independent governing body of the Osage

Mineral Estate.
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B. The House and Senate Reports Specifically State that there was no Intent
to Change Existing Law

As the Federal Defendants acknowledge, the primary issue in this case is the
interpretation of the rights of the Shareholders and responsibilities of the BIA under the
1906 Act as clarified by the Reaffirmation Act. In their Statement of Facts, the Federal
Defendants note that the Senate and House Reports state that the purpose of the
Reaffirmation Act is to reaffirm the right of the Osage Tribe to determine its membership
and form of government. However, the Federal Defendants conspicuously omit that the
House Report states “[i]f enacted, this bill would make no changes in existing law.” H.
Rep. 108-502, 108™ Cong. 2d Sess. at 4 (May 19, 2004) (Attachment 4). Similarly, the
Senate Report states “the enactment of H.R. 2912 [the Reaffirmation Act] will not affect
any changes in existing law.” S. Rep. 108-343, 108" Cong. 2d Sess. at 4 (Sept. 15, 2004)
(Attachment 5).

As the plain language of the Senate Report and House Report make clear, the
intent of the Reaffirmation Act was to allow the Osage Tribe to determine its own form
of membership and government, without affecting existing federal law. The only
interpretation of the Reaffirmation Act that would not affect federal law, but would allow
the Osage Tribe to determine its own form of government, is if the Osage Tribe
maintained the status quo for the governance of the Mineral Estate, yet determined its
membership and own form of government for all matters outside of the Mineral Estate.

Indeed, the Congressional Record supports this interpretation, wherein

Representative James Gibbons explained the intent of the Reaffirmation Act:

6
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But because of the 1906 act, they [Non-Headright Osage] are not eligible to
be members of the tribe because they do not own a headright share in the
Osage mineral estate. They are denied the basic benefit, as well as
responsibilities, of tribal membership. Some are not eligible for certain
services and benefits, such as Native American scholarships.

*k*

It is past time to consider letting the Osage Tribe decide how to govern

itself as it sees fit, providing that no one loses any property or other vested

legal rights in the process. H.R. 2912 [the Reaffirmation Act] includes

language to ensure that no one’s interest in headright shares is touched.

Headrights are private property, and there is no intent to affect them

under this bill. 150 Cong. Rec. H3562 (daily ed. June 1, 2004) (statement

of Rep. Gibbons) (emphasis added) (Attachment 6).
Rep. Lucas echoed this sentiment and noted that the Reaffirmation Act “is intended to put
the Osage Tribe on equal footing with all other federally recognized tribes by allowing
them to determine their own membership criteria and system of government, while
protecting the headrights of the shareholders.” Id. (emphasis added) (Attachment 6).

The foregoing makes abundantly clear that the Congressional intent under the
1906 Act was to permit Non-Headright Osage to participate in tribal functions for all
purposes apart from the Mineral Estate, not to diminish the Shareholders’ control of the
Mineral Estate. The BIA ignores the admonishment of Congress in this regard by
refusing to conduct an election for the Principal Chief, Assistant Principal Chief and
Tribal Council to govern the Mineral Estate and, thereby, significantly limiting the

Shareholders’ right to control their vested private property interest, which right of

governance and control is guaranteed by the 1906 Act.
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Il.  ARGUMENT

A. Plaintiffs have Standing to Challenge the BIA’s Final Agency Decision

Throughout their Answering Brief, the Federal Defendants claim Plaintiffs lack
standing to challenge the BIA’s refusal to conduct an election for the governing body of
the Mineral Estate because the letter from the Assistant Secretary of Indian Affairs,
among others, were not addressed to them personally. The Federal Defendants further
make much of the fact that only one of the Plaintiffs was a party to one letter exchange
included in Plaintiffs’ Opening Brief. Notably, the Federal Defendants cite no authority
for the proposition that persons affected by final agency decisions have no standing to
seek judicial review unless such decisions are communicated directly to such person by
an agency official.

To the contrary, 5 U.S.C. § 702 of the APA provides “[a] person suffering a legal
wrong because of agency action, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute, is entitled to judicial review thereof.” This
Court recognizes that “a plaintiff seeking judicial review pursuant to the APA must (i)
identify some ‘final agency action” and (ii) demonstrate that its claims fall within the
zone of interests protected by the statute forming the basis of its claims.” Catron County
Bd. of Com’rs, New Mexico v. U.S. Fish and Wildlife Serv., 75 F.3d 1429, 1434 (10th Cir.
1996). It is well-settled that there is a presumption in favor of judicial review under the
APA. Clarke v. Securities Industry Ass’n, 479 U.S. 388, 395, 399 (1987) (recognizing

that in the past the “Court was unwilling to take so narrow a view of the APA’s ‘generous
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review provisions’” and noting “Congress’ evident intent to make agency action
presumptively reviewable”) (internal quotations and citations omitted).

Based on the foregoing, to establish standing, Plaintiffs are only required to
identify a final agency decision and establish that they are persons within the zone of
interest the 1906 Act and Reaffirmation Act intended to protect and/or benefit. There is
no requirement that they be included as addressees on letters to and from the BIA
evidencing the final agency decision, provided there is a final decision and provided they
are aggrieved thereby.

Indeed, the Supreme Court recognizes the possibility that an agency action may be
directed towards one person, yet affect others and that all those affected have a right to
judicial review, provided they satisfy the zone of interest test.

In cases where the plaintiff is not itself the subject of the contested

regulatory action, the test denies a right of review if the plaintiff’s interests

are so marginally related to or inconsistent with the purposes implicit in the

statute that it cannot reasonably be assumed that Congress intended to

permit the suit. The test is not meant to be especially demanding. Clarke,

479 U.S. at 399-400.

In the instant case, Plaintiffs challenge the BIA’s refusal to conduct an election in
accordance with the 1906 Act. Plaintiffs, as Shareholders, are clearly within the ‘zone of
interest’ that the 1906 Act intended to protect. Therefore, Plaintiffs may seek review of
final agency decisions affecting their headrights.

To adopt the Federal Defendants’ position on this matter, this Court would have to

find that not only does the APA require final agency decisions, but that each person

aggrieved thereby must independently proceed through the administrative review process

9



Appellate Case: 11-5064 Document: 01018756660 Date Filed: 12/05/2011 Page: 15

as a condition precedent to judicial review. Such a conclusion is unsupported by the
well-settled law on this issue, which requires only that a party seeking judicial review
identify a final agency decision and establish that they are within the zone of interest
protected by the statute at issue. Indeed, the Supreme Court recognizes that agency
decisions may affect the broader public and has held that persons who are affected
thereby may seek judicial review. Sierra Club v. Morton, 405 U.S. 727, 738-40 (1972).
Similarly, Plaintiffs seek judicial review of an agency decision that affects all
Shareholders, thus, it matters not whether there are agency letters addressed to them
personally if they establish that the BIA’s decision is final.

The Federal Defendants cite to Forest Guardians v. U.S. Forest Serv., 641 F.3d
423 (10™ Cir. 2011) to suggest that Plaintiffs were required to personally present their
issues to the BIA and their failure to do so precludes judicial review; however, such a
liberal construction of Forest Guardians is not supported by the language of that case. In
Forest Guardians, the Tenth Circuit found that Forest Guardians could not seek judicial
review of the UFSF’s failure to apply the Best Available Science standard to a project
because such issue was not raised at the administrative level. 1d. at 430-432. While it
discussed a plaintiff’s obligation to structure their arguments at the administrative stage,
it was in the context of whether an issue was presented to an agency, it did not address or
purport to suggest that only the parties to the administrative proceeding had standing to
challenge agency decisions that were final. Id. In the instant case, Plaintiffs have

identified the actions of the BIA (in not conducting the 2006 Election for the first time in

10
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100 years) and letters from high ranking officials of the BIA proving that the BIA
considered whether or not to conduct an election for the Principal Chief, Assistant
Principal Chief and Tribal Council of the Mineral Estate.

As explained in Plaintiffs’ Opening Brief and below, the BIA’s decision in
refusing to conduct an election for the Principal Chief, Assistant Principal Chief and
Tribal Council is a final agency decision subject to judicial review.

B. The BIA’s Decision was Final and Subject to Judicial Review and/or
Exhaustion of Administrative Remedies would be Futile

Throughout this case the Federal Defendants claim ignorance of the Plaintiffs’
demands, alleging they are unclear as to which BIA decision the Plaintiffs ask the District
Court to review. Since the inception of this lawsuit, Plaintiffs have requested an election
for the Principal Chief, Assistant Principal Chief and eight (8) member Tribal Council as
the governing body of the Mineral Estate in accordance with the 1906 Act. See Aplt.
App. at 29-32, 35. This request has never wavered.

The BIA’s refusal to conduct such an election is subject to immediate judicial
review because (1) due to the unique circumstances of this case and the 1906 Act, the
decision was final when the BIA did not conduct the 2006 Election because it was a
decision from which immediate legal consequences flow to the Shareholders; (2) the
letter from the Assistant Secretary of Indian Affairs is a final decision; (3) the series of
letters from the Assistant Secretary of Indian Affairs and others in the BIA’s
organizational hierarchy refusing to conduct an election constitute a final agency

decision; and, alternatively, (4) the BIA’s actions in refusing to conduct an election

11
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coupled with the sheer volume of letters from the BIA interpreting the Reaffirmation Act
to eliminate its obligations to administer elections for the Mineral Estate make exhaustion
futile in this case.

The Federal Defendants ask this Court to ignore common sense and confuse the
issue with semantics by questioning which letter constituted the final agency decision.
As noted in Plaintiffs’ Opening Brief, due to the unique nature of the facts involved in
this case, the BIA’s decision not to conduct an election for the Principal Chief, Assistant
Chief and Tribal Council to govern the Mineral Estate in accordance with the 1906 Act
occurred when it did not, in fact, conduct the 2006 Election because that was a final
decision from which consequences immediately flow to the Shareholders. See
Betheleham Steel Corp. v. EPA, 669 F.2d 903, 908 (3" Cir. 1982); Barrick Goldstrike
Mines, Inc. v. Browner, 215 F.3d 45, 48 (D.C. Cir. 2000).

If that fact alone were not enough to constitute a final agency decision, the series
of letters from the BIA that followed the decision not to conduct the 2006 Election for the
Mineral Estate cemented the finality of the BIA’s position.

Even the Federal Defendants acknowledge that decisions by the Assistant
Secretary of Indian Affairs are final when rendered unless otherwise stated under 25
C.F.R. 8§ 2.6 (c). See Ans. Br. At 25, n. 7, 33. The Plaintiffs have such a letter on this
particular issue, yet the Federal Defendants again ask this Court to ignore logic and
pretend that the letter is unclear. The letter from Assistant Secretary —Indian Affairs

clearly references the Reaffirmation Act and clearly notes that the BIA only provided

12
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“technical assistance” to the Nation during the 2006 Election. Aplt. App. at 351. The
Assistant Secretary, in the very next sentence states that the Osage Nation Constitution
upholds Congress’ intent under the Reaffirmation Act. Id. It is clear from the context of
the letter that Ms. Miller was complaining about the election for the Mineral Estate under
the Osage Nation Constitution and the Assistant Secretary — Indian Affairs finally said
that the Osage Nation Constitution complied with the intent of the Reaffirmation Act in
that regard and technical assistance from the BIA is all that is required.*

If there be any doubt as to what the Assistant Secretary — Indian Affairs was
referring to, the next letter to Ms. Miller dated February 28, 2008, from the Regional
Director of the BIA makes clear that she was challenging the BIA’s implementation of
the Reaffirmation Act and, specifically notes that the Reaffirmation Act supersedes
Part 90 of the Code of Federal Regulations which set forth the procedures for the
elections and government for the Osage Tribe. Aplt. App. at 352-353. In such letter the
Regional Director specifically references the letter from the Assistant Secretary — Indian
affairs and repeats that the BIA will take no further action because it has fulfilled its
obligations under the Reaffirmation Act. Id.

The letter from Plaintiff, Charles Tillman, to the BIA Superintendent Melissa

Currey and BIA Regional Director Jeanette Hanna, dated December 21, 2006, explained

* The Federal Defendants also attempt to create a disputed fact with regard to level of
assistance provided by the BIA in the 2006 Election. The BIA has never maintained that
it provided any more than technical assistance, which essentially amounts to providing a
list of the headright owners and their respective shares. The specific issue in this
litigation is the election for Principal Chief, Assistant Principal Chief and Tribal Council
of the Mineral Estate, which all parties agree the BIA did not administer.

13
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the Plaintiffs’ position in detail and specifically noted that the fact the BIA failed to
conduct an election for the Principal Chief, Assistant Principal Chief and Tribal Council
to govern the Mineral Estate violated federal law. Aplt. App. at 358 — 360. The response
to Mr. Tillman’s letter came from the BIA Director at the time, the third-highest ranking
official in the BIA, William Ragsdale, who advised Mr. Tillman that it was the BIA’s
position there was no need for the BIA to take any action to protect the Mineral Estate or
the Shareholders. Aplt. App. at 347-348. A review of Mr. Tillman’s letter and Director
Ragsdale’s response leaves no room for guessing, Mr. Tillman clearly requested an
election and Director Ragsdale clearly informed him that the BIA would not conduct an
election because it did not believe it was required to under the Reaffirmation Act. Aplt.
App. At 358-60, 347-48.

The BIA’s claim that the Shareholders’ issues are not fully presented is
disingenuous, at best. Plaintiffs have identified numerous letters from concerned
Shareholders and the Osage Shareholders Association (of which all Plaintiffs are
members) that make clear the action they demanded repeatedly from the BIA was an
election for the Osage Tribal Council as the governing body of the Mineral Estate. The
letter from the Osage Shareholders Association, dated March 20, 2006, to the BIA
Superintendent and Area Director specifically informed the BIA of the Shareholders
“strong opposition to the Osage Tribe’s proposal to delegate authority for the upcoming
June [2006] elections” and complained that proposed loss of a separate Principal Chief

and Assistant Principal Chief of the Mineral Estate appeared to violate federal law. Aplt.

14
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App. at 356 — 57. In addition to the letter from Plaintiff, Charles Tillman, explained
above, there were numerous other letters from concerned Shareholders that all challenged
the BIA’s refusal to conduct an election for the Principal Chief and Assistant Principal
Chief of the Mineral Estate elected solely by Shareholders. See (i) letter from John R.
Davis, to BIA Superintendant Melissa Currey, dated January 12, 2007 (Aplt. App. at
361); (ii) letter from John Raymond Dennison to Senator James M. Inhofe, Members of
the Indian Affairs Committee, Senator John McCain and BIA Superintendent Melissa
Currey dated January 17, 2007 (Aplt. App. at 362); (iii) letter from Judith Soudan to the
Department of Interior, Bureau of Indian Affairs, Osage Agency, attn: Melissa Currey
dated October of 2007 (Aplt. App. at 364); and (iv) letter from Brenda Brunger to the
Department of Interior, Bureau of Indian Affairs, Osage Agency, attn: Melissa Currey
dated October of 2007 (Aplt. App. at 365-366).

In response to these and other requests, the BIA has repeatedly refused to conduct
an election for the Principal Chief, Assistant Principal Chief and Tribal Council under the
1906 Act, consistently stating its erroneous position that the Reaffirmation Act eliminates
its obligations to do so. Specifically: (i) letter dated January 28, 2008 from the Assistant
Secretary of Indian Affairs stating “[t]lhe BIA will take no further actions in this issue
since it is an internal tribal matter . . . ” (Aplt. App. at 351); (ii) letter dated
March 19, 2007 from the Director of the BIA “[t]here is no need for the BIA to take any
further or new action at this time to protect the Osage mineral estate” (Aplt. App.

at 347-48); (iv) letter dated February 12, 2010 from the Director of the BIA - “[t]he

15
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Department’s existing position regarding the intent of the 2004 Act eliminates the BIA’s
authority under the Part 90 regulations [CFRs]” (Aplt. App. at 354-55); letter dated
February 28, 2008 from the Regional Director of the BIA — “the position of the Bureau of
Indian Affairs has not changed [since your last letter] . . . a meeting [with you] would not
change the Bureaus position . . . ” (Aplt. App. at 352-53); letter dated February 21, 2007
from the Melissa Currey Superintendent of the Osage Agency — “upon passage of the
[Reaffirmation Act] any reference in the Code of Federal Regulations (CFR) became
moot” (Aplt. App. 349-350).

Incomprehensibly, the Federal Defendants claim these letters are sporadic and that
they are unclear as to exactly what action the BIA is taking or refusing to take. However,
above, Plaintiffs have identified a letter from the Assistant Secretary of Indian Affairs,
two letters from the Director of the Bureau of Indian Affairs, a letter from the Regional
Director of the Bureau of Indian Affairs and a letter from the Superintendent of the Osage
Agency, all referencing the Reaffirmation Act, noting that the BIA was upholding its
obligations under such Act and, with the exception of the letter from the Assistant
Secretary, all specifically noting that the Code of Federal Regulations governing the
election procedures for the governing body of the Mineral Estate are moot. As noted in
Plaintiffs’ Opening Brief, letters or a series of letters stating agency positions may
constitute final agency action under the APA. See Barrick Goldstrike Mines, Inc., 215

F.3d 45, 48-49 (D.C. Cir. 2000).
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It is helpful to understand the hierarchy of the Bureau of Indian Affairs. At the top
is the Assistant Secretary of Indian Affairs, followed by the Principal Deputy — Assistant
Secretary, then the Director of the BIA, followed by the Deputy Director — Field
Operations, the Regional Directors and, finally, the Agency Superintendents. Bureau of

Indian Affairs Organization Chart, www.bia.gov/whoweare/index.htm (Attachment 7).

Of the six (6) person chain of command, Plaintiffs have identified letters from every
official from the highest ranking official to the lowest ranking official, with the exception
of the Principal Deputy and Deputy Director. Notably, in addition to the letter from the
Assistant Secretary of Indian Affairs, Plaintiffs have identified two separate letters from
the Director of the Bureau of Indian Affairs who is the third-highest ranking official in
the Bureau of Indian Affairs.

As the foregoing makes clear, the Federal Defendants’ claim that this issue has not
been thoroughly considered and finally decided is disingenuous. Almost every official in
the BIA that handles Osage matters has weighed in on this issue and the answer has
always been the same: the BIA has no obligation to conduct an election for the Principal
Chief, Assistant Principal Chief and Tribal Council to govern the Mineral Estate.

Even if the Court determines that the BIA’s decision not to conduct the election
was not final when rendered, that the letter from the Assistant Secretary is not a final
agency decision and that the series of letters from the BIA do not together constitute a
final agency decision, the actions of the BIA coupled with the sheer volume of letters

from so many officials in the BIA hierarchy make clear that exhaustion would be futile.
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Despite the Federal Defendants’ attempts to confuse the issue, it is really quite simple:
whether the BIA is required to conduct an election for the governing body of the Mineral
Estate since the passage of the Reaffirmation Act. It is purely a matter of statutory
interpretation and while the Federal Defendants claim that factual development is
necessary, they have never identified one single fact that is in dispute. As such, the
functions of the exhaustion requirement would not be served and this issue is ripe for
immediate judicial review.
I1l.  CONCLUSION

Plaintiffs have clearly identified a decision by the BIA that warrants immediate
judicial review: the BIA’s decision not to conduct an election for the Principal Chief,
Assistant Principal Chief and eight (8) member Tribal Council to govern the Mineral
Estate. The BIA made this decision first by not conducting the 2006 Election and its
finality is evidenced by (1) the letter from the Assistant Secretary of the Interior, which is
a final decision under the 25 C.F.R. § 2.6(c); (2) the series of letters from the Director of
the BIA and others in the organization’s hierarchy proclaiming settled agency positions;
and (3) by the combination of the actions of the BIA in not conducting the 2006 and 2010
Elections, the letter from the Assistant Secretary of the Interior and the series of letters
from BIA officials which collectively establish the finality of the decision and/or that
exhaustion would be futile.

The Federal Defendants claims that the letters from Assistant Secretary of Indian

Affairs and other BIA officials must be addressed to Plaintiffs to be a decision appealable
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by Plaintiffs is unsupported by the well-settled law on judicial review of agency
decisions. To establish standing, the APA only requires a final decision and that
Plaintiffs are in the zone of interest contemplated by the particular statute at issue.

Based on the foregoing, Plaintiffs have clearly established a final decision by the
BIA, that they have interests affected by that decision, and that they are in the zone of
interest contemplated by the 1906 Act and, thus, entitled to pursue immediate judicial
review.

BARROW & GRIMM, P.C.

By  s/Cori D. Powell
Cori D. Powell 21328
William R. Grimm 3628
110 W. Seventh Street, Suite 900
Tulsa, OK 74119-1044
(918) 584-1600
(918) 585-2444 (Fax)

ATTORNEYS FOR PLAINTIFFS-APPELLANTS
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CERTIFICATE OF COMPLIANCE

Section 1. Word Count

As required by Fed. R. App. P. 32(a)(7)(c), | certify that this brief is proportionally
spaced and contains 5,088 words.

Complete one of the following:

| relied on my word processor to obtain the count and it is Microsoft Word 2007,
m | counted five characters per word, counting all characters including citations and
numerals.

| certify that the information on this form is true and correct to the best of my knowledge
and belief formed after a reasonable inquiry.

By  s/Cori D. Powell
Cori D. Powell 21328
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FIFTY.NINTH CONGRESS. Sess. I Uns, 9560-8572, 1906. 539
OHAP, 3560,—An Act Tu umand pectlon twonty-eight hundred and forty-four -mm;lﬂl.u]l?ui!ﬂi

af the Revisul Batutea of the Unltell Biates, und to provide {or an anthentieatlon of __ 17 L
invoicvs of merchandize vhipped to the United Bratea from the Phltipplne Islands, {Fublle, Ko, #14.)

Be it ennvted by the Senate and Hovse cf” Bepresentatives of the United
Sttes of dmericn in Congress ussembled, That wection nombered [ijtee = -,
twenty-vight hundred and forty-four of the Rovised Stotutes of the wmendwl. ™ 7
United Stites is horeby nmendwl by adding thereto the following:
"t Pravided, "That tho anthentieation nmy he mwade by the collector or u ,jjithemlathin In
"deputy collector of customs in the easo of merchandise shipped to the
United Statos from the Philippine 1slands,”

Approved, Junos 28, 1408,

OBHAP. 3370.,—An Act To sothorize the Monongahela Connecting Rallrond Com- Juitie UM, 1000
pany tovanstricta bridms serowd the Blonengiheln Rlver in the 8tato of Penneylvauia, WL it wsn]
) \ , . {I'ublle, Ko, 81.]

Bo it eructed by the Senate and Howwe of’ Representatives of the United
Neatew of lmerica in Congress assenmdied, That the Mononguhela Con- Nunungalels Ryer.
necting Ruiivond Compuny. a corporation orgenized under the laws of o ayiaeigsnels, Coi-
tho State of Pennsylvanin, its suceessors and nssigns, he, and they nre gy, may bAdgo, ul

. . . . rg, Pa.

bereby, authorized tu construct, maintain, and operate n bridgs aml
approacheys thoreto neross the Mononguheln River at Pittshury, from
u puint on the north shore between Huzlowood avenue and the Glen-
woud bighway bridge to a point on the south shore in the township of

Baldwin or the township of Lower Snint Clair, in Allegheny County,

in Lhe State of Pennsylvania, in aceurdnnee with the provisions of the  Anep s
Act entitled “An Act to regulnie the construction of bridges over
mivignble watery,” approved March twenty third, nineteen [i,llmdrm[
nnd six,
Amendment.

Bea. 3. That the right to alter, simend, or rupesl this Act is hereby
expressly reserved.
Approved, June 28, 1908,

CHAP, 3871.—An ActTonuthorize 1he bosnd of supervisom of Bunflowear County, June 24, 1506,
Migsirslppi, to construet 8 bridga across Hunflower River. T . R sl
[I*nbile, No. 420)
Beit enacted by the Senate and Howseof Bepresentatives of the United
Ntutey gff dmerien in Congress awsemdded, That the board of super- Sunfiswer miver,
visors of Sunflower County, Mississippl, be, nnd they nre heveby, nu- sim: e o fomed;
thorized to roostruct, maintain, and opernte n bridge and approaches f<hrion.
therato neross the Sunffower River at Lebrton, in Sunfower County,
in the State of Mississippi, in nccordance with the provisions of the i p. s,
Avt entitled “An Act to reguinie the consiruction of bridpes over
navigable waters,” upproved March twenty-third, nineteen hundred
wd wix,
See, 2. Thut the right to alter, mnend, or repenl this Act is hereby Awendment
expressly reserved.

Approved, June 25, 1906,

CHAP. 3673.—An Act For the divielon of tho lnndk and Ioncds of the Osage Indiane Junc 24, 1008
in Oklahoma Territory, nnd for other purposes. [, R. 15534.]

. | Publie, ¥o. 57L]
Bait enacted by the Senata and {luse of Representatives of the United i o
States vy’ Amereen on Congress gssendlod, That the roll of the Quuge Qeage Indlans,
tribe of Lodinns, ns shown by the records of the United States in the © nil‘;-hl;m, of trlbal
1, o,

offico of the United Sintes Indinn agent ut the Osage Agency, Okla- lauhole.

ATTACHMENT
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Trirzana,
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FIFTY-NINTH CONGRESS. Bmss, I. Cw, 3512 1b0L

homn Torritory, ns it oxisted on the first dny of January, ninetoen
hundred and six, and nll ohildven born between Junuary first, nine-
teon hundred and six, and Jualy fiest, nincteen hundiod nnd sevon, to

orsons whioss numes nro on said roll on Jununry first, nineteen hun-
(.Plrer] and six, and all children whose nnmues are not now on suid roll,
but who wern born to members of the tribe whosa nivmes wera on the
said roll on January first, nineteen hundred und six, including the

childron of members of the tribe who have, or have had, white hus-.

bands, is herebry declared to be the yoll of snid tribe and to constitute the
togul membership thereof: Provided, That the principal chief of the
Osagen shall, within three nmonths from and after the approval of this
Act, filawith tho Secretary of the Interior a Jist of the names which the
tribo clrims were placed upon the roll by fraud, but no neme shall be
inelnded in said list of any person or bis descendunts that was plhced
on suid roll prior to the thirty-6rat day of December, eighteen bun-
dred and eighty-one, the date of the adoption of the Osage constitu-
tion, and t-ﬁe Secrotury of the Interior, as carly as practicable, shall
earetully investigute such cuses und sball determine which of said per-
aons, if any, are entitled (o enrollment; but the tribe must alirmatively
show what names have been placed upon xaid roll by fruud: but where
the rights of persons to enrollmeént to the Osaga roll hnve been inves-
tignted by the Interior Department und it has been delermined by the
Secretary of the Imterior that such persons ware entitled to enroll-
menk, their names shall not ba stricken from the roll for fraud except
upon newly discovered evideonve; and the Becretary of tho Interior
shall bave nuthority to place on the Osage rolf the numes of all persony
found hy him, ufter investigntion, to be so éntitled, whoso applica-
tiens ware pending on the date of the npprovul of this Aet: and the
suid Seeretary of the Interior is hereby authorized lo strike frowm ihe
said roll the names of persons or their descendnnts which he finds wero
placed thereon hy or throngh frand, and the snid roll us nhove pro-
vided, nfier the rovision and approval of the Secretary of the Interior,
ns berein provided, shall constitute the approved roll of said tribe;
and the action of the Secretary uof the Interior in the revision of the
roll ns herein provided shall be fisal, and the provisions of the Act of
Congress of August [ifteenth, eighteen hundred amd uinety-four,
Twenty-eighth Statutes at Lurge, pnge threo hundred and live, grant-
ing parsons of Tndian blood whoe have heen denied allutiments the right
to urpcnl to the courts, nre herehy repenled as far ns the snme velate
to the Osngn Indians; und the tribal lands and tribal funds of said
tribe shull be equally divided mnong the membeys of sniil tribn as
hereinnfter provided.

Sec, 2. That nll lands belonging to the Osage tribe of Indians in
Oklnhomn Territory, excopt as herein provided, shull he divided
nmony the membern of uaid tribe, giving to ench hix oy her faip sharve
thercof in neres, as follows:

First. Each mentber of suid tribe, os shown by the roll of member-
ship minde up ns herein provided, shnll be permitted to seleet one hun-
dred nnd sixty neres of lund na o fivst seleetion; and the ndult members
slmll seloct their tirst selections and file notice of the same with the
United States Indian sgent for the Ouges within three months after
the approvel of this Act: Foedded, That all selections of Innds bero-
tofore.made by nny member of snid tribe, ngninst which no contest is
pending, be, nnd the sune nre horeby, mtified nnd confivmed a8 ono of
the selections of such member.  And if uny adult member fails, refnses,
ur is znabla to make such selection within said time, then it shall be
the duty of the United States Indinn agent for the Osages to muko
=neb selection for snch member orinembers, subject to the npproval of
tha Seeretary of the Intorior.  That all said fivst selectiona for minors
=hall be mnde Ly the United States Indian agent for the Osnges, sub-

Page: 2
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ject to the npproval of the Soerstury of the Intevior: Propided, That  Forecoonmy it
snid first soleotions for mivors uving purents nmy by umde by swid
arants, snd the word “minor™ or *minors™ used in this Acet <hall e
1eld Lo inean thoso who nre nnder Lwenty-one yours of wre: Llud o Thue ot oetion.
wicded further, That ull chiliiron boru te memburs of suid tribs betwenn
Jnounry tirst, ninotoon hundred und six, ind the frst day of Jununry,
nineteen hantdred and sayven, sl have their seleetions mude for them
within six months nfter npproval of this Aet, v1 within 5ix moutha
nfter their respective birthe. That all childrun buro to members of
snid iribe on and ufter the lirst day of Juntary, nineteen hundved wnd
seven, und bofore the first duy of Jfuly, nineteen hundred aml seven,
shall have their seleetions made for them vn or before the lnst duy of
July, nineteen hundred and sevon, the proof of birth of such children
to be minde to the United States Indiun agent for the Ougres.
Secomd, That in muking hix or her first seloction of lnnd, us herein Frive rixhin pro-
provided for, 0 member shall not be permitted to solset land nlrewdy '
selacted by, or in possession uf, unother member of snid tribe ns n Hest
selection, unless such other niember is in possession of more lumd than
ho und his family nve eotitled to for first solections under this Avct; amd
in wuch censes the mewber in possession nnd having honses, orehanlds,
burns, or plowed land thereon shull bave the prior right to mke the
Hrst selection: Frovided, That where members of the tribe are in pos- Procla.
sexsion of more land than they nee entitled to for Arst selections o o =T
herein, suid members shull huve sixty duys after the approval of this
%)ct tuitlispose of the improvements on snid lunds to other members of
the tribe.
Third. After each wember lus selected his or her Hrst selection us  Secont selection.
herein provided, he or she shall be permitted to nake n sevond sclee-
tion of one hundred nnd sixbty mered of land iy the manner herein pro-
vided for tha Grst selection.
Fourth. After ench ipember has selected his or her second splection Thinl election.
of one hundred and sixty acres of land us hersin provided, be or she
shnll be permitted to make n third selestion of one hundred nrd =ixty
acres of land in the manner hervin provided for the tirst aml sveond
selections: Provided, Thatnll seloctions herein provided tor shnll cun-  Fruvian
form to the existing pnbiic surveys in tracts of not lsss thuwforty =
acres, or a legul snbdivision of n less smount, designated n ** ot L ente s In-
Ench member of said tribe shail bo permitted to designate which of - 7
his three selections shall he n homestend, and bis certtficate of allot-
ment and deed shall designnte the shine ns o homestend, and the sune
ghall be inalienahle and nontnxable until otherwise provided by Act of
Congress.  The other two selections of each member, topether with his  surplus lands,
shara of the remaining lands nllutted to the member, shall be koown
ra surplus land, nnd shall be inalienable for twonty-tive year, execept
83 hereinafter provided.
Fifth. After each member hus selected. his or her first, second, und | Dugosal of rematn
third selections of one hundred aud sixty acros of lnnd, us herein pro- ™ ™™
vided, the remaining lands of said tribe in Oklahomu Terrvitory, excopt
as berein provided, shall be divided as equally as practicable among
snid members by » commission to ho appointed to supervise the selec-
tion and division of said Osage lands.
Sixth, The selection &nd division of lindy hersin provided for shal] Commislon.
ba mnde nnder the supervision of, or by, n vommission consisting of
one member of the Osage tribe, to be selected by the Osage council,
and two persons to be selected by the Commissioner of Indiun Affairs
subject to the approval of the Sceretury of the Interior; nnd said vom- Dutles.
mission shall seftle all controversies betwesn members of the tribe
relative tp snid selections of land; and the schednlea of said selections
and division of lunds herein provided for shall basubject to the npproval
of the Seorctury of the Interior. The surveys, saim'iea of said rom-  Expensen
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mwission, and all athee proper sxpenses necessury in nmking L selec.
thons and division uf um} ws horein providod shall be puid by the
Secretury of the Inlertor, out of any Osge funds derlved from the
sade uf town lots, royvaltivs from uil, s, or other mineuds, or rents
front grazing Innd, o )
Jomhentr vrsellne - Soevanth., That the Sovretuvy of tho Interior, in his diseretion, at the
veyuest and upon tha potition of aay adolt member of the trila, muy
iswue to such momber i cortifionte of competency, nuthorizing him to
sell und convey any of tho lawds deeded him by ressou of this Act,
umentvnds - pyeepl his howestesd, which shall remnin innlienable and nontaxnble
for  poriod of twenty-five years, or during tho life of the humustend
wllotten, if upon investipution, congideration, nnd examinntion of the
roguest Do shall find any such moember fully competent aid eapnble of
trunsaeting his ar ber ovn business and ~aring for his or her wn indi-

Provimm. vidual nffuirs: Propided, Thut uppn the jssuance of such certifivnts of
L, et uumrt‘.tﬂllu}' the lands of such member (except his or ber bhomestead)
slmt! bocome subject to texation, nud such member, except ns herein

provided, shall have the right to mannye, control, and dispose of his
or her lands the sune as any eitizen of tho United Statex; 7 Yrevieled,
That the surphus lamls khall be nontaxable fur the peried of threv yenrs
from the npproval of this Act, except where cartifieates of compo-
teney nre issued or In ensa of the death of the allottee, unless otherwise

. Sodududll, et niuly provided by Congress: Aud {I??N'f-{zfll'flu‘fﬁﬂ', Thatnothing hierein shall
nuthorize the sale of the ail, gng, conl, or other minersly covered hy

snid lnnds, snid minernls heing reserved to the use of the tribe fora

])ariutl of twenty-live yenrs, and the roynlty to be paid to sid tribe ns

areinafter providel: Adad provided further, That the oil, gux, conl, nnd

other minerals upon sid nljlutted Innds shnll become the proporty of
the individusl owner of saitd lnnd nt the expiration of said twenty-five
yeurs, unless otherwise provided for by Act of Congress.

RematsbuiFmi-© - Kihth, There shall bo reserved from sclection and division, ns

Lami tunwmed . Berein provided, one handred nnd sixty acres on which the Snint Louis
Sclwool, nenr Prwbuske, 1s locuted, nnd the one hundred gnd sixty neres
oun which the Suint Juhn's School, on Huminy Creek, Osage Indian
Reservvation, is located, suid tracts to conform to the public surveys;
and wiid trncts of Innd are heroby set nside nud donated to the order of
the Bisters of Snint Franeitsy and said trocts sholl be conveyed to snid
urder, the Sisters of Saint Francis, ns early as_practicahle, by deed.

gumndereervel nelt "Tlopy shall also be reservodd from selection and division forty aeves of
’ land near Gray Horse, to Lo designnted by the Secratary of the Inte-
rior, on which nro loeated the E\\'elling honses of John N. Florer,
Walter Q. Florer, and Jolin L. Bird; and saidJobn N, Flover shall be
nllowed to purchese snid forty aeres at the appruised vnlue plrced
thereon by the Osage Allotting Commission, the procemls of the anla
to be placed to the credit of the Indians and to be distributed liks other
funds herein provided for.

g teseres. " Ninth, There shuli be reserved from selection nnd divisiun, ns herein
provided, the northeast quarter of section three, townuhip twenty-five,
range nine east, of the Indian meridian, und one hundred and sixty
pcres to eonform fo the public survey nt the town of Giuy Horse,
including the Government doctar's !)ui'[diug., gther valunble buildings,
nnd the cemetery, aud the one hundred and sixty acres Lo conform to
tha public survey, ndjoining or near the town site of Hominy; said
lauds or tracts nre heroby set nxido for the use aud benefit of the Osnge
Indinns. exclusively, for dwelling purposes, fora period of twenty-tive
yvears from and after tha Hrst duy of Juoonry, ninetean hundred and

Inddividimm]  owner
blp niter 25 yeam.

Praras, - eeq SOVED: TYopided, Thut <nid land may, in the discretion of the OsnEe
b [ - . ~ -
lnmuls, tribe, be sold ander such voley nnd regulations as the Secretary of the

Interior may presoribe; aud the proceeds of the same under such sala
shull be n.Ppurt.ioned and pinced to the credit of the individunl ntembers
of the tribe necording to the roll herein provided for,
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Drupr ltanrding
~chul feeerve, cle

Tonth, Phe Osnge Boarding Sehool resorve of eighty-seven nl
ive-lenth acves, nd the yservoir raserve of saventeen and three-
tenths aeres, and the sgent's residence resorve, togethier with all the
buildings loeatsdd on said roservations in the town site of Pawhoske,
ns sbown by the oilivinl plat of the same, are herehy reserved from
sufection amd division ns herein provided:; and the sume mny he sold
in the diseretion of the Osuge tribe, wmder such roles nnd regulutions
as thy Seeretary of the Iaterior mny provide: nnd the provesds of - Preeh.
sueh sule shall houpportioned mid placed to the erodit of the individunl
membsers of suid tribo aecovding {o the roll herein provided for.

Eleventh. That the United Stutes Indinn pgrent’s ofice building, the | swieed tovermne ot

Osapo conneil building, and afl other buildings which are fur the e
oceupnney und use of Government employees, in the town of Puw-
husku, terether with the lots on which the said buildings are situnted,
shall buo sold to the highest bidder us enrly as mctirugi’e, under such
ritles nel regulntions na the Seeretary of the ﬁtm‘iur may preseribe;
wml with tho proceeds he shall eroet other soitable buildings fur the pgetiun ol pew
u=es muntioned, on such sites ns he may «elect, the remnining procieds, e
if any. to by placed to the eredit of the individual members of the
Osngo tribe of Indinns: Proviifed, That the honse kuown as the chief's  {iiive reservod
house, together with the lot or luts on which snid house is lucated, und frow sale
the hotse knownas the United States interpreter's house, in Puwhuskn,
Okluhoum Territory, togather with the lotor lots on which snid honses
are Jocuted, shall be reserved frem sulo to the hiphest bidder nnd shall
he solil te fha principal chief of the Osagres and the Uunited Stntes
interpreter for the Osnges, respectively, nt the nppraised value of the
=ume, sl appraisement to he mode by the Osppe town-site commis-
sion, suliject to the npproval of the Secretary of the Interior.

Twelfth. That ibe cemetery reserve of twenty ncres in the town site | fometers, —restren
of Powhuskn, s shown by the efficinl plat thereof, is horeby set nside
aned donnted to the town of Pawhuska for the purposes of vepulture,
on candition that if said cemetery reserve of twenly neres, or rny purt
thereof. is nsed for purposes other than that of sepulture, the whale of
suitd cemetery veserve of twenty acres shall revert to the use and benefit
of the individuul members of the Osage triby, necording to the roll
berein provided, or to theiy heirs; and said traet shall be conveyed to
the snid town of Prwhisskn by deed, nnd said deed shall recite and set
out in full the conditions under which the above donation and convery-
Ance are mde.

That the provisions of an Act entitled **An Act making upproprin- Qe tewu-alte
tions for the current and contingent expenses of the Iudinn Depnrt-  irewnt law not ufe
went and for fulliing treaty stipulations with various Indian tribes =™
for the fiseal verr Fncling Jana thirtieth, nineteen hundred nnd six,
and for other purposes,” approved March third, nineteen bundred
nud five, relating to the Osage Reservation, pages one thousand und  Vel3tpp.1001.7002,
sixty-onennd one thousnnd and sixty-two, volume thirty-three, UTnited
States Statutes st Large, be, und the same wre hereby, continued in
full force and effect. )

Sk 8, That the oil, gas, coal, or other minerals covered by the lagas, T imeRt
lamds fou the selection and division of which provision is herein made Lenses
are bereby reserved to the QOsage tribe for a period of twenty-five
veurs from nnd nfter the eighth day of Apvil, ninrteen hundred and
six; and lrases for sll oil, gas, nnd other minerals, covered hy selections
nnd division of land hevein provided for, may be made by the Osuge
tribs of Indisns throngh its trilal conncil, and with the approval of
the Secretary of the Interior, and under such rules and regulations as
he muy preseribe: frvrided, That tho royalties to be paid to the Osage  Frovsas,
tribe under any mineral lense so nuule shall be determined by the Fo7¥*
President of the United States: .l provided further; That no mising
of ar prospecting for nny of suid mineral or minerals shall be per-
mitted on the homestend selections herein provided for withont the

Bulenf,

Reversion.

Prodpeoting e
Etﬂuu-d.p
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Proriroa,
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money of minore.

-P'n_xy:menta ‘o giar-
- dlpgs, - ’

Dej L ol Junda to
urbdﬂ?f!l!nd_!qg;.

"

Distributionof. g

. Royaltles reserved
“Jor sehool purposes,

» For ' pgéney pur-

. _ Tarmiome
Jand.” ]

Hoiib! truse

. wwith the buildings thereon, and allandneys

accordingitoithe roll provided for hérein, in th

+ from and'iffer the first day of. Januery, ninétée

FIFTY.NINTH CONGRESS. Sess. I Cn, 3572, 1u08.

written cunsent of tho Seeretary of the Intbrvior: /'rorided, howwver,
That nothiny hersin contained shall be construed us uifecting uny valid
vxisting lease or eontrodt,

Sko. 4. That ull funds belonging to the Osuge tribe, and all moueys
due, and all inoneys that may E
to he due the said Osage tribe of 1ndians. shull be held in trust by the
United States for the period of twepty-five years from and after the
firet dﬂ_:,; of January, nineteen hundred and seven, except as hervin

rovided:

First. That all the funds of the Osage tribe of Indians, and all the
moneys now due or that may hereafter be found to be due to the saifd
Osage tribe of Indisns, aod sll moneys that may he received from the
sale of their lands in Kansas under existing laws, and nll moneys found
to be due o said Osage tribe of Indians on cliims agninst the United
States, after all proper expenses are paid, shall ‘he segregated as soon
after J annary first, nincteen hundred and seven, as is practicable and
Placed to_the credit of the individusl members ¢f the snid Osage tribe
on n basis:of a pro reta division among the members of said tribe, as
shown by the nuthorized roll of membership as berein provided for, or
to their heira as hereinafter provided, said eredit to draw interest as
now anthorized by law; and the interest. that miny acerue thereon shall
be paid quarterly to the members entitled ‘theveto, except in the case
of mipors, jo which case the interest hall 'be prid quarterly to the

arents unfil said minor arrives at:.the age-of fwenty-one years:
ovided, That if the Commissiongr 'of Tridinn A flnirs becomes entis-
fied that thp'said interest of any minor: i3 bring fnisued or squandered
hig inay. withheld the piyment.of suchdnterésty-And provided further
That daidintorest of .minors whost’ parantsir6ideceased shall be prid
o their legul guardians, as above provided:: .
. W3econd:*That the royalty received.irom 'oi
mingral Jéiges upon the {im. for which selégti
provided; knd aﬁ moneys received from’ the’

gas, conl, and other
,ind division are he rein
of town lotd, together
] N ' Oni aived from the sale of
the.three reservations of one hundred wnd gixtyiacres each heretofore
reserved fof-dwelling purposes, ind allnidng 'B‘.;i‘;éceivad from grazing
lands, shall Be plncetf jn the Treasury of 'tbia‘;'.l{ ited States to the credit
of the members of the QOsage tribe of Indifuis‘as’other moneys of snid
tribe-gre fo be deposited under the provisions.ofithis Ac and the sime
shall be distributed to the indiyvidusl:mémbersiof said Osage tribe
manoer and at the same
tiwe thatipayments are made.of: interest on-othe¥:-moneys held in trust
for the Ofages by the United States, ex¢ept as:hérein provided.
Third. Iﬁb}'e sball be set aside from' the toyalties received from oil
and.-gas -not:to exceed fifty thousand dolla¥s'per-annum for ten years
from the'fitst day of January, nineteen hundréd'ind seven, for the sup-
rt-of the.Qsage Bonrding Sehool and for-othés sehools on the Osage
ndian Resarration conducted or to be ast.ibhshed end conducted for

the education’of Osage children. . .

Teceivei from oil, gns, coal, or other mineral lenses; and moneys received
from the salé;of town lots, and rvents:from prazing, lands not to exceed
thirty thousind dollars per ennum for pgency purposes and an emer-
geney fund.-for the Osage tribe, which-'sﬁ'ﬂll .be' pitid ont from time to
time, upon’thigrequisition of the Osnge tribal goxincil, with the approval

"of the Secréetary of the Interior.

Seo. 5. 'Thdt at the expiration Df‘t’._h; pei:injﬂq.pjf twenty-five years
‘hundred and seven,

" the lands, mineral interests, and moneys, hereliiprovided for and held
.in tlzu:gt_Ly_'-’th‘e ‘United States shall be the’spbsolite property of the

individual mémbers of the Osage tribe, acoording to the voll herein
provided for, or their heirs, as berein provided, and deedy to szid lands

acoma due, or may herenfter be found .

Fourth, '131131'3‘shaﬂl be set agide and _résgt}v’t—:_—dl': from the royalties-

Page: 6
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shall be iszued to said members, or to their hairs, as heroin provided,
nnd suid moneys shall bo distributed to said members, or to their heirs,
ns herein provided, and knid members shall bave full control of xnid
innds, moneys, and mineral interests, excopt ns hereinbefore provided.

Sec. 6. That the landa. moneys, and mineral interests, herein pro- Right of  loherit-
vided fur, of any decensed member of the Osnge tribe shall descend to ***
his or her legal heirs, according to the laws of the Territory of Oklu-
homa, or of the State in which snid reservation may be hereinafter
incorporated, except where the decedent leaves no jasne, nor hushand
nor wife, in which enap said Innds, moneys, and mineral interests nust
go to the muther and father equally.

Sec. 1. Thut the lands herein provided for are set aside for the sele Lo for funning

use and benetit of the individnal members of the tribe entitled thereto,
or to their beirs, ns herein provided; and said members, or their heirs,
shall bave the right to use and to lease said lands for farming, grazing,
or nny other pnrpose not otherwise specifically provided for herein,
and suid members shall have full vontrol of the same, ineluding the
proceeds thereof: Prowided, That purents of minor members of the [roveos. =
tribe shall have the control and use of said minors’ lands, together with minor' lands.
the proceeds of the same, until said minors arrive at their majority:
And wrovided further, That nll leases given on said lands for the Asprovel of leases.
banefit of the individual members of the tribe entitled thereto, or for
their heira, shall be subject only to the approval of the Secretary of
the Interior.

Sec. 8. That nl} deeds to said Osaga lands or any part thereof shall
be executed by the principal chief for the Osages, but no such deeds
shall be valid until approved by the Secretary of the Interior,

Sec, 9. Thot there shall be s biennial election of officers for the [t oficcra
Osage tribe as follows: A prineipal chief, an assistant principal chief, T
and eight members of the Osage tribal ecouncil, toisucceed the officers
elentetf in the year nineteen hundred snd six, said officers to be elected
nt a genaral election to be held in the town of Pawhuska, Oklahoma
Territory, on the first Monday in June; and the first election for said
officers shall be held on the firut Monéay in June, nineteen hundred
and eight, in the manner Lo be preseribed by the Commissioner of
Indian Afinirs, and said officers BL)&]I be elected for n period of two

ears, commencing an the first day of July following said election, and
in case of & vacaney'in the office of principal chief, by death, resigna-
tion, or otherwise, the assistant principal chief shall succeed to said
office, and all vacancies in the Osage tribal council shall be filled in a
manner to baprescribed by the Osage tribal council, and the Seeretary
of the Interior is hereby nuthorized to remove from the.council any
member or members thereof for good cause, to ba by him’ dete:’minad‘.
Sec. 10, That public highways or roads, two rods in width, being Public highways.
. one rod on each side of all section lines, in the Osage Indian Reserva-
tion, may be estabished without nny compensation therefor.

Szc. 11. That all lands taken or condemned by any railroad com- ]
pany in the Osuge Reservation, in pursuance of any Act of Congress ' Vol p. 47
we regulation of the Department of the Interior, for rights of way,
station grounds, side tracks, stock pens and cattle yards, water stations,
terminal facilities, and any other milroad purpose, shall be, and are
hereby, reserved Trom selection end allotment and contirmed in such
railroad companies for their use and benefit in the econstruetion, .
operation, and mnintenance of their railroads: Mrovided, That such ﬁ’a"f}f,‘ji,nn_
milroad companies shall not take or nequire hereby «ny right or title
to nny oil, gas, or other minerul in any of suid lands.

Sec. 12, That all things necessary to carry into eflect the provisions Enforcement
of this Act not otherwise herein specifically provided for shall be done
under the authosity and direction of the Seeretary of the Interior.

Approved, June 28, 10086,
voL XXXV, ¢ 1——3h

Exveptlun,

Decds.

lonpda for mudlrond
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INDIAN TRIBAL GOVERNMENTS § 4.0711][d}

[d]—Osage Nation
[i}—Tribal Government

The Osape Act of 1906, as amended, includes several provisions affecting the
triba} government.B3S Tt specifies the officers of the Osage Tribe and the
reguirements for elections of the Osage Tribal Council. 238 Tt farther empowers
the Secretary of the Interior to remove council members or officers for cause, 837
and severely restricts tribal council control over tribal funds. 833 Nonetheless, the
tribal council constituted under the 1906 Act exercises general governmental
avthority,B3® and the 1978 amendment specifies that “the tribal government so
constituted shall continue in full force and effect . . . until otherwise provided
by Act of Congress.”840

The-1906 Act defined the “legal membership” of the Osage Tribe as those
persons on the Osage roll as of January 1, 1906 and all children born 10 such
persons by July 1, 1907.892 1 provided that tribal funds “shall be equally divided
among the members” of the ibe #s specified,84? althongh subsequent amend-
ments permitted heirs and devisees of original “members” to share in tribal
income. 833

835 Act of June 28, 1906, §§ 1,4, 9, 34 Stat. 539; Act of Mar. 2, 1929, §§ 5, 7, 45 Swav 1478;
Pub, L. No. 83-192, 71 Stat. 471 (1957); Fub. L. No. 95-496, § 1, 92 Stet. 1660 (1978), as omended
by Pub, L. No. 98-605, 58 Stal. 3163 (1034) {lechnica) carections). The Oklohomn Indion Welfiwe
Axl does nol opply 10 the Osnpe Reservation; see 25 U.S.C. § 508,

838 Act of June 28, 1906, § 9, 34 S 539, 0s amended by Act of Mar. 2, 1929, § 7, 45 SiaL
1478; Pub. L. Ne. 95-496, § 1, 92 StoL 1660 (1~97B'). ox amended Iy Pub. L. No. 98-605, 98 Sint.
3)63 {19B4) (technical corrections); see also generolly 25 CER. pL B0,

837 Aci of June 28, 1906, § 9, 34 Stal. 539,

B3R The Act reguires thel most iribal funds be distribuled per copils i0 headsighl owners end
miovides thit Congress controls the amounis retained for iribal purposes. Act of Juoe 28, 1906,
§ 4, 34 St 539; Act of Mar. 2, 1928, § 1, 45 Sint. 1478, 1o addition, the Osage Tribal Council
hss ng control aver o 51 millien b fund estoblished under a 1972 federn] law. 2511.5.C. §§ BB3~
B83d. The Act commits adminisuntion of this fand 1o the Secretary, who has established on Osage
Bducation Commitlee to manage it See 25 CFR. pL 122,

338 Lopnn v. Andrus, 540 F.2d 269, 270 (10th Cir. 1981} (nothing in Act “limited the suthority
of (he officers thersin named 10 minei administrtion or eny other speeifie fonction™).

890 Pub. L. Mo, 95-496, § 1, 92 Stet. 1660 {1978), as amended by Puh, L. No. 98-505, 98 Stat.
3163 {1584} (1echnica) corrections).

891 For many yews after 1906, the term “members™ of the Osoge Tribe meant only persons
on the 1906 Act roll. Afier passege of the 1929 Act, the term came 1o inclnde unenrolled Osages
who pucceeded Lo tusl or restricled propesty. Szz Act of Mar. 2, 1928, § 5, 45 Sint. 1478, The
lerm 33 now nsed to include all persops of Osage ancestry on the Buresy of Indinn Affairs records.

14“42 Act of June 28, 1906, 5§ 1, 4, 34 Star 539; see alse Act of Mar. 2, 1929, § 1, 45 Stat.
7B,

: 842 Apl of Mar, 2, 31925, § 4, 45 Stat. 1478; Pob. L. No. 95-494, §§ 5-6, 9, 02 Stat 1660
1_ {1978}, as amended by Pub. L. No. 98-605, 98 Stat 3363 (1984) (technicnl comections).

309
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§ 4.07{111d] FEDERAL INDIAN LAW

e

The Interior Department has interpreted the Act to confine polilical rights tg
persons of Osage ancestry within the same class. 844 As a result, the only persons
eligible to hold elected office or to vote in Osage elections are headripht owners
of Osage blood, 845 but most persons of Osage Indian ancestty own no headrights
and thus receive no tribal income and cannot vote in tribal elections. 348 Votes
of Osage headright owners are apportioned according to headright ownership. 847

In a lawsuit fled in the 1970s, a federal district court ordered formation of
an Osage constitutional commission, on expansion of the franchise to all lineal
descendanis of the original Osage rofl, and a referendum on the new constitu-
tion.84% In 1994, the ezpanded Osage electornte voted to adopt the proposed
constitution, and the Osage MNation was govemed by a National Council for a
short period of time.B49 The Tenth Circoit held, however, that the new Osape
government was invalid, on the ground that it was a new form of government
inconsistent with the form Congress prescribed in the. 1906 Act.859 The court
further held that the franchise extension was also invalid, although it expressly
did not decide whether the 1906 Act terminated the tribe’s right to extend the
vote io persons without headrights. B5

Legislation to address these issues was introduced in the 108th Congress, and
passed the House on June ], 2004.852 The Osage bill became law on December
3, 2004.853 The Act “clarifies” that the 1906 Act determined Osage “legal
membership” only for purposes of eligibility for allotments and a share of the
mineral estate income, and did not affect “the inhérent sovereign right of the
Osage Tribe to deterimine its own membership.” 884 In addition, the Act specifies
that, notwithstanding the 1906 Act, *Congress hereby reaffirms the inherent
sovereign right of the Osage Tribe 1o determine its own form of government.' 295

BA4 25 CF.R. § 90.21. For critlque, see Alex Tallchief Skibine, The Cautionary Tale of the
QOsage Indian Nation's Attemnpr 1o Survive Its Weslth, 3 [Kan. 1.1.. & Pub. Policy 815 (2000).

. 84525 CFR. § 90.21. The right 10 share in Oshge tribal miner) ond other ineome has come
to be celled an Osape headrighl. See § 4.07{1](d}[ii]. Some hendrights are now owned by non-
Osnges.

B4G See 5. Rep, Na. 95-1157, 95th Cdng., 2d Sess. 7 {1978). As of 197'}, there wams 9205 QOsages,
7023 of whom hod no hegdright interesis,

B47 25 C.E.R. § 00.2),

B48 Sep Fleicher v. United Siztes, 116 F.3d 1315, 1319 (i0th Cir, 1987).
842 e Fletcher v. Uniled Swies, 116 F3i 1313, 1320 {10vh Cir. 19973,
B50 Fletcher v. Uniled Siates, 116 F3d 1313, 1328-1329 {10th Cir. 1997).
851 Fletcher v, United Siates, 116 F3d 1315, 1329 {10th Cir. 1997).
B52 H R 2912, 108th Cong., 2d Sass, (2004).

853 Pub, L. No. 08431, 118 Stat. 2609 (2004).

554 Puh, L. No. 10B-431, § I(b{1). 11B Sia. 2600 (2004).

855 Pub. L. No. 108-431. § {{b){2). 118 Stnt. 2609 (2004).
310
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INDIAN TRIBAL GOVERNMENTS § 4.07[1][4)

[ii]—Special Property Laws

In 1872, Congress confirmed to the Osaee Nation a reservation in north central
Indian Territory.858 An 1896 ail and gas lease of the reservation was followed
by substantial discoveries of oi] and gas in 1904 and 1905.857 The Osage Nation
quickly accumulated a large tribal trust fund in the Treasury from oil and gas
leases, grazing leases, sales of townsite lots, permit taxes, and sale of an earlier
tribal reservation in Kansas. 858 Tribal wealth made the Osages targets of various
forms of frand and overrenching.259

- In 1906, Congress enacted a complex statute attempting to individvalize muoch
of the Osage tribal property and to provide some protection for tribal members. #60
The 1906 Osage Act authorized a tribal roll of the members entitled to share
in property distributions; the roll was limited to Osages born by July 1, 1907.862
The (ribal minera) estate was severed and retained in tribal trust ownership, but
most of the mineral income, a5 well as most tribal income from other sources,
was [0 be paid per capita to the persons on the membership roll or their heirs. 862
in addition, mbst Osage land other than the mineral estate was allotted in severalty
to tibal members.BE3

The 1906 Act retained the valuable Osage mineral eslate in trost for the
ribe.884 In some respects the mineral estate resembles property held in trost for

BSE Act of June 5, 1872, 17 Stor. 22B. The reservotion wae orginally Osnge country, ceded 1o the
United Stales in 1825, Treaty with the Osapes, June 2, 1825, 7 Stat. 240, pranted by the Uniled
States 1o the Cherokee Naotion dnd subsequently ceded hack fo the United Siates after the Civil
‘War. Treaty with the Cherokees, July 19, 1866, art. 17, 14 Siot. 799. The Osnge Nation was required
lo purchase Lhe reservalion. See Appropriations Act of July 15, 1870, § 12, 16 Siat. 335; Acl of
June 5, 1872, 17 Stat, 228, The reservalion coincides with present day Osage County, Oklahomp,

837 John W. MuoiTis, Charles R. Goins & Edwin C. McReynolds, Hisicrical Arles of Oklahoma
33 (3d ed. Univ. Okla. Press 1986).

858 See NlcCurdy v. United Stotes, 246 1.5, 363, 263 {1918); Osage -Agency, Bureae of Indian I
Affairs, The Osnge People and Their Trust Propery bv, 7 {1953).

852 Osape Agency, Hureny of Indian Affairs, The Osoge People and Their Trust Propery v (1933).
See also Dennis McAuliffe, Ir., The Deahs of Sybil Bollon: An Amesican Hisary (Times Books

1994). Congress passed Jaws o bry Lo combal the excesses of Lenders among the Osages. Sez, £.g.,
Approprintions Act of Maor. 3, 1901, 31 StaL 1058, 1065-1066.

B8O At of Jupe 38, 1906, 34 StoL 530.

BEl Acl of June 28, 1806, § [, 34 Stau 534, The final roll wos approved on April 11, 1908,
und subsequent attempts to pain enrobment were not successful. See, e.g., United Stmes ex rel.
Kahpay v. Chopman, 190 F.2d 666 (D.C. Cir. 1951); United States ex rel. Jump v. Iekes, 117
F.ad 769 (D.C Cir. 1940); 67 Interior Dec. 85 (1Y60).

862 Act of June 28, 1906, §§ 34, 34 SiaL 539.

862 Act of June 28, 1906, § 2, 34 Stat. 539.

B64 Act of June 28, 1905, § 3, 34 Stat. 539, The 1906 Act retnined the irust stals for 25 years.
A series of subsequent sintules extended the tribal trust, which was finally extended “in perpetuity™
by Pub. L. No. 95~496, § 3{n), 92 Stur. 166D (1978}, as amended by Pub. L. No. Y8-605, 8 Sinl,

3163 [1984) (technical corrections). See alss Adnms v. Osnge Tribe, 59 F.2d 653 (10th . 1932)
(sustuining validity of earlier exiensions).

311
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§ 4.07[1]id] FEDERAL MIDIAN LAW

other tribes: leasing requires the approval of the Osage Tribal Council and the
Secretary of the Interior, ®65 and some of the mineral income is used for Council
expenses or other tribal purposes as the Council determines. B86 But the statutory
scheme requires that most of the income be distributed per capita,®57 and
Congress controls the amounts retained for tribal purposes. 868

The most distinctive feature of the Oaage scheme is the wse of the 1906 Act
roll as the permanent basis for per capita distributions of tribal income and
property. Osage Indians born since the 1906 Act roll closed do not acquire the
usual rights of persens bom into an Indian tobe to share in distributions of tribal
property. 869 Rather, the 1906 Act converted the right to receive tribal property
distributions into a restricted tenancy in common in the persans oo the 1906 mll,
This right, which has come to be called an Osage headright,87° passes to the

865 Act of June 28, 1906, § 3, 34 Stat. 539, Other provisions benring oa tribal [easing include:
Act of Mar. 3, 1921, § 1, 4] StaL 1249 {extending existing volld lenses until 1946; s0 long g
minernis produced in poying quantities); Act of Mor. 2, 1929, § 1, 45 Stat. 1478 (sutharizing carinin
oil and pas leases); Act of Jupe 24, 1938, § 3, 52 St 1034 {authorizing certain leases of oil
and gos and olher minerals); Pub, L. No. 354546, § 4, 92 Stat. 1660 (1978}, as amended by Pub,
L. No. 98-605, 98 Stat. 3163 (1984) {techsical corrections) {suthorizing fedemt regulations on
unilizntion of oil and pas leases). In addition, Congress avthorized the tribal eonncil to determine
bonus values, Act of July 35, 1947, 61 Stot. 439, and roynlties, Act of June 15, 1950, 64 Stol.
215. Speeinl regutations apply 10 Osuge mineral lensing [25 CFR pt. 214 (minerals other than
pil and pas); 25 C.F.R. pt. 226 (oil end gas)], and the Osage Reservolion is excepted from most
peneral mineral Ieasing lows; see 25 U.B.C. § 396L

865 Spe Apt of June 2B, 15086, § 4, 34 Stat 539; Act of June 24, 15938, § 2, 52 Stat. 1034;
Pub. L. No. 935-496, § 8(b), 92 SiaL 1660 (1978), a5 amended by Pub. L. No. 98-603, 98 Stat.
3163 {1984) (technical corrections).

BE67 Act qf June 28, 1806, 8 4, 34 Stat 339; Act of Mar, 2, 1929, § 1, 45 Stat. [478; Act of
June 24, 1938, § 3, 52 Stal. 1034, Individual dghts in the mineen! income become vesled, however,
only when the Secretary segrepotes shages. 58 Interior Dee. 378 (1943).

868 Art of Mar. 3, 1921, § 4, 41 Sist 1249; Act of Feb, 77, '19?.5. § 1, 43 S 1008; Act
of Mar, 2, 1929, § |, 45 Stnt. 1478; Act of June 24, 1938, § 3, 52 St 1034,

869 See HLR. Rep. No. 92-963; 92d Cong.. 2d Sess. 9 (1972). The 1929 Act opplies the restric-
tivns on property of “oliotied Osage Indinns” to the property of “unalloted Osage Indiuns” born
after the 1906 Act roll closed. Art of Mar, 2, 1929, § 5, 45 Stat [478, This provision, however,
dues oot entide Osages boin shier the roll closzd io any rights in tribal income or property. Rather,
it imposes restricions on properly inberted by or willed to “unallotted Osoges.” Prior to 1925,
the property was unrestricled in some circumstances, and restricled in others. See 58 Interior Dec.
464 {1943); Op. Sol. Int, fon. 4, 19232, reprinted in | Dpinions of the Soliciter of the Department
of the Intedior Relating (0 Indion Affairs 1917-1974, at 36.

B70 Sep Pub. L. No. 95496, §§ 3-9, 92 Sint. 1660 (1978), as amended by Pub. L. No. 08-603,
9B Stat. 3163 (1984) (techinical corrections). The Osage Naotion hos stesding to-brdng snit for
mismanagement of tribnl trust funds derived from mineraf royaltics, even though virtwally all of |
the royalty income is peid to headright owners. Osage Nation v. United Siates, 37 Fed. CL. 382,
395 (2003). All rights to share in tribol Income sre generaliy subject to the same rules ag headrights;
see Choteau v, Burnet, 283 US. 621, 692 (1931). Other forms of tibnl income ore subject ta
the sarme aliocatlon. Act of June 28, 1906, § 4, 34 Swt 539; Actof Mar. 3, 1521, § 4, 41 Sl |
1249; Act of Feb, 27, 1925, § 1, 43 Si1ar. 1008,
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ot iy vy,

heirs, devisees, and assigns of owners. 87! Most persons of Osage Indian ancestry
¢ ownro beadrights, and thus receive no fribal income. 872 Some persons own more
. than one headright, or own fractional shares of headrights, and some headrights
me owned by non-Osages. 873

: Alfienation of Osapge headrights is severely restricied. Headrights owned by
" pon-Indiaps may be alienated, but only upon approval of the Secretary of the
Interjor and subject to the preferential right of the Osage Nation to purchase
them. 574 Headrights owned by Indians may not be alienated inter vivos. 875 Aduit
Osages may make testamentary dispositions by will, 876 or by an inter vivos rost
that operates as a will substimte.877 All such wills and trusts are subject to the
Secrelary’s approval, and beneficiaries under them who are non-Osages may not

871 Pub, L. No. 95498, §§ 3(a}, 5(c), 7. 8(a), 92 Swat, 1660 (1978). There was one modifcation
ol this scheme. In 1971, the Osape Tribe obinined an Indian Claims Commission judgment
exceeding $15 million for Osage lands tnken by the Uniled States in the 19th centory. Tnder Pub,
L. Na. 92-586, B6 Stot. 1205 (1972), $1 millicn wos set aside for bibal purposes and administered
by the Secretary of the Interior; the Secretory crested an Osoge Tribal Education Commitiee Lo
administer the monies. See 25 CFR. pi. 122, The remaining millions were distriboled per copita
based an the 1906 Act roll. The shores of decensed aflotiees, however, were not alloepted to their
octunl successors, but 1o those who would have been their beirs hod they died iniesinle.

B72 Sge 8. Rep. Ma. 95-1157, 95th Cong., 2d Sess. 7 (1978). Of 9203 Osages in 1977, En esti-
muted 7,022 have no headrpht interests. The fght to vate in Osoge teibal elections ond hold office
also depends on headright ownership; see § 4.0 1][d]0].

B73 fee H.R. Rep. No. 92-963, 92d Cong,, 2d Sess. 9 {1972) {shares mnge “from 00055 of 8 share
to muitiple shares™}. This fractionetion is o resull of succession W headrights by inberitance ond
devise. Succession by non-Indians is now severely. limiled fsee Pub. L. No. 95-495, § 5(c), 92
Sian. 1660 (1978)], but during earlier periods here were fewer restrictions, Because of tribal wealth,
many nop-Indinns soupht (o marry Osapes prior to the imposition of restictions oo succession.
See Memo. Sal. Tnv, Sept 20, 1943, reprinted in 2 Qpinions of the Solicior of the Deporiment
of the Interior Relating to Indiah Affairs 1917-1974, ot 3229,

B74 Pyb. 1. No. 95496, § B(a), 92 Stnr, 1660 {1978), o5 smended by Pub. 1. Mo, 98-605, 98
Siat. 3163 (1984) (technical corrections). Before 1978, alienation reguired only the Secretury’s
spprpval. Act of Apr, 12, 1924, 43 Swt. 94,

875Ppb. L. No. 95496, § 7, 92 Siat 1660 {1978), as amended by Pub. L. No. 98-605, 08
Sint. 3163 (1984) (1erhnicul corrections). See also Taylor v. Toyrien, 31 F24 8BB4, 890 (10th Cir.
1931); Taylor v. Jones, 51 F.2d 892 (10th Cir, 1931); Mema. Sol. Int., M-34857 {Feb. 13, 1947}
Flne cotrt has found thai for restrictions such as these, the term “Osage Indion” in modem legisiation
:  Includes more than the origina 1906 Act members of the tribe, but not everyone with any guanm
. UF Osnge biood. Akers v. Hodel, 871 F2d 924, 932 (10th Cir. 1989).

876 Pub. L. No. 95496, § 5(a), 92 SiaL 1660 (1978), as amended by Pub. L. No. 98-605, OB
- Sl 3163 (1984) (lechnical comections); see also 25 CFER. pl. 17

B77 Pub. L. No. 35496, § 6, 92 Siat. 1660 (1578), a5 amended by Pub, 1. No, D8-605, 98
Stet. 3163 {1984) (technical cormections). See afse HR. Rep. No, 95-1438, 95th Cong., 2d Sess.
4(1978). Osuges with certificates of compelency may name p bank or trost company a5 trustee;
: Osages without certificates must name the Secrelary of the Interior as trustee. Pub. L. No. 95-496,
:5 6, 52 Sigt. 1660 (1978), os amended by Pub. L. No. 98-605, 98 Stav. 3163 (1984) {technicn]

‘orections),
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take more than a life estate.878 If an Osape owner dies intestate, the headright
passes only to the heirs of Osage blood, except that a nor-Osage heir, as
determined by Oklahoma state law, may take a life estate.57% For purposes of
these rules, a legally adopted non-Osage child of an Osage Indian, and the lineal
heirs of that child, are treated the same as Osage Indians 280

Headright interssts are the only restricted property imterest that are nog
necegsarily affected by a cedificate of competency. The 1906 Act authorizes the
Secretary of the Intedior to issue certificates of competency to adnjt Osage Indians
competent o manage their restricted property.®#! A certificale of competency
requires an application from the Osage tribal member. 282 If & certificate is issued,
the trust is terminated as to all restricted property except, in the case of adult
Osage members of ope-half o more Indian blood, the headright interests.222
Those headrights remsin restricted. If the Secretary finds that an Osage with a

876 Pub, L. No. 95496, §§ 5(n), 3(d), 6-7, 92 StaL. 1660 {1978), as anended by Pub. L. Na.
9E-603, 98 Siat. 3163 (1984) (technicnl corrections). Prior to 1978, an Osnpe will, if approved
by the Sectetnry, could devise the testawor's fulf inlerest to a non-Indian, See Act of Apr. 1R, 1912,
§ 8, 37 Star, B6. The Secretary of the Intatjor has the nutharity to modify on Osnge will so that
a2 non-Osage deviser receives only a life esiate in hendriphts. Crawley v, United States, 977 F2d
1402, 143101411 (10th Cir. 1992).

879 Pub. L. Mo, 95495, § 3(e){d). 7, 92 51ot. 1660 (1978}, a5 omended by Pub. L. No. 98-603,
& 7(b), 98 Star. 3163 (1984). Under the 1906 Act, restricted propeny passed o on intestals Osage's
beirs at law, whether or aot (be beirs were Indian. Act of June 28, 1506, § 6, 34 Siar. 538,
Subsequent stalutes restricted inhertance to specified persons, and the 1578 Act superseded oll
edrlier provisions.

BBD puh. L, No. 95496, § 4{d), 7. 92 Stat. 1660 (1978), as amended by Pub. L, No. 98-605,
U8 Stay 3163 (1984) (technicel corrections).

881 Act of June 28, 1906, § 2, 34 StaL 539; see also Act of Apr. 18, 1912, § 9, 37 Siat. 86
{dzBinition of “compelency™). The Act of March 2, 1929, § 5, 45 Stut 1478, similacly authorizes
the issuonce of certificates to vnallotted Osage Indinn heirs of allollees. A requircient that the
Secretnry 1ssue centificales to ol adult Osoges of fess than one-half Indian blood fAct of Feb. 3,
1948, § 3, 62 SlaL. 18}, was repealed in 1978, Pub. L. No. 95496, § 3, 92 Stat. 1660{1978),
o5 amended by Pub, L. No, 98-605, 98 Stat 3163 (1984} (technical corrections). The 1978 stotule
niso entitled Osages who hod received cenificates vader the 1906 or 1948 Acts, or section 3 of
the 1929 Acl, to have the cerificates revoked vppon application. fd. The 1978 Act doed not refer
to certificntes issued onder secdon 5 of the 1929 -Act, plthough the 1978 sintutory purpose seemis
to include them. Possibly the reference 10 section 2 of the 1906 Act will be rend L0 include section
5 of the 1929 Act implicitly. The 1978 Acl is nlso ambigucus aboul npplication of the revocation
right to cerificates issued ofter 1978 under the 1906 AcL Again, the purpose appents to include
them; there is no rationaol difference between certificntes issued under the 1906 Act before or after
i978.

882 The 1906 Act atlows issuonce of a certificote 1o ellotted Osages only ot the request of the
Indion. Act of June 28, 1906, § 2, 34 Swl 539. Although the 1929 Acl does nol require on
opplication from unnjlotted heirs, see Act of Mingch 2, 1928, § 5, 45 Stat. 1478, cusrent regulations
require o application from ony Osage requesting a cerificate. 23 CF.R. §§ 1527, {52.9.

8B3 23 C.F.R. § 152.7 {cenificotes of competency); 25 C.FR. § 152.9 {cedificales for Osage
adults of one-half or more Indian blood).
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certificate is “squandering or misusing his or her funds,” the certificate may be
revoked after notice and hearing. B84

Dsage land other than the mineral estate, with minor exeeptions, was alloited
in severalty to tribal members. 585 Each Osage on the 1906 Act roll was allotted
over 830 acres of reservation land, subject to the tribal mineral estale.®36 Each
aljottee was desipgnated 160 acres as a “homestead allotment” the rest was a
“surplus allotment.” 887 Both classes were “restricted fee” Jands, alienable only
as permitted by federa] statute.822 Restricted allotments may be alienated with
pennission of the Secretary of the Intedor by deed, 889 will 899 or trust,5%! and
those of intestates descend io certain of their heirs.®92 The restrictions on
alienation of most Osage allotments have been remaved by issuance of centificates
of compelency, 52 but restrictions are reimposed if the allotments are inherited

804 Act of Feb. 27, 1925, § 4, 43 StaL 1008, as amended by Pub. L. No. 95-486, § 3(c), 92

St 1660 (1578), ond Pub. L. No, 9B-605, 28 Sinl. 3163 (1984) (iechnical comections); see olso
25CFR. § 1175

805 Ar) of June 28, 1906, § 2, 34 Stat 539. Among the specific percels excepled from alfolment
were tracts reserved “for the use and benefit of the Osape Indigns, exclusively, for dwelling
purposes.” Jo. The Act suthorized the tribe to seil these trncls, and the rust was 10 expire in 25
years. But the tracts were nol sold, and the trust was extended indefinitely with other geneml
extensions of the Osage trust period, The tracts have come to be called “Indian villages™ ond ore
poverned by regulations set out a1 25 CER, p. 01,

BHE Act of June 28, 1906, § 2, 34 Stat. 539. The nverage per ollotles has been estmated al
656.5 ocres. Osoge Agency, Bureaw of Indirn Affnirs, The Osege People ood Their Trust Propesty
166 (1953). Slightly different Migures appear in other soulces.

87 Act of June 28, 1906, § 2, 34 Stat. 339; 5J. Res. 76, 50th Cong., 35 SwmL 1167 (1803);
see alsp 25 CFR. § 158.51 (definitions). The principal importance of the distinction is thel some
hemestead allotments ore tax exempl, but surplos allobments ore not. In addition, federal regulations
specify procedures for ail and pas leases on homestead allotments. See 25 C.FR. § 226.17.
Allotiees moy exchange the desipnntions of their homestead and surplus allotments of “on equal
ares” with the Secretary's permission. Act of May 25, 1918, § 17,40 Siot, 561: 25C.F.R. § 158.52.

888 The 1306 Act mode both homestend and surplus oilotments inuffennble for 25 yeors, Act
of ine 28, 19056, § 2, 4 Star, 335 Restrictions preclude jrvoluntary ns well ag volunlary slignatton,
See Taylor ¥. Tayricn, 51 F.2d 884 (10th Cir. 1931) (beadright), s weil as liens, levies, nttachnienis,
or forced sales to snlisfy sny obfigalion arising before restrictions have been remeved. Act of Apr.
18, 1912, § 7, 37 Stot. 86, constrzed in Drummond v. Uniled States, 324 U.S. 316 (1945); Acl
of Aup. 4, 1947, 61 Stal. 747; gee Act of Feb. 27, 1925, § 3, 43 Stal 1008.

U89 Act of Feb. 27, 1925, § 3, 43 Siat. 1008 {sale by heir or devisee); Approprintions Act of
May 25, 1918, § 17, 40 StaL 561 (zale by alloues); Act of Apr. 18, 1912, §§ 3, 6, 37 Sia 86
(salz by goardian, administmtos, or execatos),

B0 puh. 1. No. 95-496, § 5(w), 92 Stot. 1660 (1978), as amended by Pub. L. No. 98-605, 58
Sit. 3163 (1984) (1echnical comections); see 25 CFR. pt. 17.

891 pyh. L. No. 95-4B6, § 6, 82 St 1650 (1978), as amended by Pub. 1. No. 98-6035, 98
. StaL 3163 (1984} (technical conmctions).

- 192puh, 1. No. 95495, § 5(c), 92 Star. 1660 (1978), as @mended by Pub. L. No. 98.605, 98

';". S, 3163 (1984} (technical corections). Except for parenis and adopied children, only beirs of

B dian blood may inherie

853 Varjous stattutes before 1948 provided for removal of restrictions from particutar classes of alla-
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by or devised to Osage Indians without certificates 894 Restricted allotments may
also be exchanged, 55 partitioned, 295 or leased, 887 with secretarial approval,
Allotment owners and Iessees have a statutory right to compensation for damage

§ 4.0711){d] FEDERAL INDIAN LAW %
to the surface caused by oil and gas mining operations, 298 g

ments. All were subsumed under the Act of February 3, 1948, 62 Stet. 1B, which removed
restrictions against plienstion from all property of Osage tribol members with certificates of
compelency, and mandsted certificuies for nll members of less then onc-half Indien blood on
reathing the nge of 21, As the reference Lo oge 21 implies, “members” incloded “unalletted™ Osoges
as well 85 those on the 1906 Act roll. The 1948 Act was repealed in 1978, ond Osoges with
cerificutes were entited to have them revoked, Pob. L. Ne. 95-496, § 3(a)}-(b}, 52 Stat. 1650
(1978), os amended by Pubh. L. No. 98-603, 58 Stat. 3163 (1984) {iechnical comections), Bot the
repend provides that restrictions ngainst slicnation previously removed ore not reimposed. [, § 3(b).
The only nllotments westdcted in 1978, were those owned by Osoges who were minors or whe
were ot Jerst half-blocd and did not have certificates of competency. Under the 1978 Act, resirictions
on these londs continue as long os they are owned by Osnge Indinns withowl certificates.

B94 Belore 1925, all devised snd some inhedted ellotments were free of restrictions. See La
Morte v. United States, 254 U.S. 570, 578-580 (1921). The Act of Februnry 27, 1_9525. § 3, 43
Stat 1008, a5 amended by Pub, L. No. 95-496, § 3c), 52 Stat. 1660 (1978), as omended by Pub,
L. No. 98-605, 98 StoL 3163 (1984) (iechnical cortections), restricts Ionds inherited by or devised
to Osage tribal members without certificntes of competency, In 19235 “members™ meant only persons
on the 1906 Actroll But the Act of March 2, 1929, § 35, 45 Siat. 1478, npplies the snma resirictions
to “uvnalfoted” Osepes bom after the 1906 Act roll closed. Read litemlly, the 1925 provision restriels
sy lnnds inherited by Osoges without certificates, but the Intedor Deportment hos interpreted it
w apply only o lands previously westricted under the Osope lows, 58 Interior Dec, 117 (1943),
There are some questions ohowt the effect on alienahility of cerlificates of competency issued sfler
passage of the 1978 Act The Act of June 28, 1906, § 2, 34 Stat. 539, provides thot certificates
temove the estrictions from surplus allotments but not-from homesiends. Section 3 of the 1935 48
Act, ms cxpanded by secction 3 of whe 1939 Act, can be read to imply thet cenificates obinined |
afler land is inherited or devised canse resirictions to be removed, but the inference is doubtful 3
for homestend nlotments. Hence, post-1978 cenificates may have no effect on aliensbility of
restricted homestead aliolments, ;

895 The Act of April 18, 1913, § 2, 37 Swxt. BE, authorizes exchanges of surplus sliobpents &
only. The epplicable regulation sllows any exchange. 25 C.E.R. § 158354, The regulatory extension &3
appears justified bosed on the bhroad power to approve sales of ony restrcted lunds, and the 78
Secretary’s power 1o reinvest proceeds of any allotment snle in iand subject to the same restrictlons. &
25 U.S.L. § 40% o

B36 The 1912 Act provides for panition proceedings in Oklphoms coons, but parttion deeds
must be upproved by the Secretary. Act of April U8, 1912, § 6, 37 Swt 86; see also Kenny v.
Miles, 250 UL5. 58 (1919); 25 C.R.R. § 15855 (euthorizing portidon proceedings in “o court of "'E'
compelen! Jurisdiction™).

B27 The Act of June 28, 1906, § 3, 34 Sim. 539, requires approval of the Secretory for any
mining or prospeciing on restricied homestead ollotments. See 25 C.E.R. § 214.15 (minerals other &3
thon ol and gos); 25 CER. § 226.17 {oi! and gas).

898 At of Mar. 2, 1929, § 2, 45 St 1478, This statte protects nny surfoce ownar or Jessee,
restricted Indinn or not. See 25 C.F.R. § 226.20. Surfnce owners must submil cluims for domeges
to arhitration, see Act of Mar. 2, 1929, § 1, 43 Stol 1478; 25 C.ER. § 226.21, but (he nrbitrtion
requirement i5 limited to cloims arising under section 2 of the 1928 Act. Quarles v. United Sintss, ;
372 F.3d 1169 {i(ih Cir, 2004).
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Several other categories of individual Osage property are similarly held in trust
= gr restricted status anly for Osage Indinns withont certificates of competency.
“Sepregated trust funds” include shares in a tribal trust fund that existed at the
lime of the 1906 Act, as well as proceeds of partition sales. 899 “Surplus fonds™
nelude accuinulated tribal and interest income, proceeds from land sales, and
" gther funds of minors.®00 Neither type of fund is subject to Hes, levy, or
miachment to satisfy obligalions arising prior to the issuance of a certificate of
competency, 291 although funds may be used to pay the owner's taxes and certain
-other expenses.?02 Both types of funds remain in tmst if they are inherited by
o devised to Osages withaut certificates of competency.®0? Surplus funds may
be invested in restricted securities, mortgages, or livestock, or in land held in
estricted fee title,204 Unlike the shares of Osapes without certificates of
. tompetency, however, per capita shares of tribal income acerning to Osape
Indians holding centificates, or to non-Osage headright owners, are fully distrib-
med in guarierly payments. 308

The Osage Act of 1906 applies most Oklahoma laws of descent, wills, partifion,

U

mnd guardianship to the trust and restricted property of Osage Indiang, 205 Wills
,;‘_f: 893 Act of June 28, 1906, § 4, 34 Swt. 530 {tribal trust fond); Act of Apr. 18, 1912, § 6, 37

Sini. 86 (partition szles); 25 C.F.R. § 117.)(g) (same). The orginal 25-yenr trust period hes been
eileaded indefinitely. Ser Pub. L. No. 93-496, § 2(b)-(c}, 92 Stat. 1660 (“until otherwise provided
by Congress™). Upon spplication, all or pant of & trust fund shore con be paid to the owner if found
cemmpeient, or 1o the owner™s guasdion, in the Secretnry’s discretion. Act of Apr. 18, 1912, § 3,
- 37 Siot, B6; 25 CFR. § 117.18. Before 1978, it was clear thot trust fund shores of Osoges with
‘terificates of compeiency were unrestricted under the Act of Feb. 3, 1948, §2 Stal. 18. But Pub.
L. No. 95496, § 3(a), 92 Stat. 1660, repenled the 1948 Act, ond it is argunble that st shares
thnl come o he owned by Osages with cenificates ofter the repeal remain in trust, See 55 Intedor
Dec. 489 (1934). g
. P00 See 35 C.FR, § 117.1{e). Tie Act of June 28, 1906, §§ 4, 6, 34 SiaL 539, required querterly
tistibution of the income accruing 1o ol adult Osoges or their heirs. Beginning with the Act of
" March 3, 1521, § 4, 41 Siab 1249, mundatory distribulions 1o Osages withoul cesiificales of
p  tompeiency have been limited, and the excess relained as “surplus funds.” The coment provisions
we found in the Act of February 27, 1925, § 1, 43 Stat. 1008, and the Acl of June 24, 1938,
:F 3, 52 Siak. 1034, both as amended by Pab. L. No. 95486, § 3{c), 92 Stat. 1660 (1578), as
;- 2nended by Pab. L, No, 98-605, 98 Stat. 3163 (1984) (lechnicnl corrections). The Secretary has
discrelion to dishurse surplus funds with the consent of the owner. Acl of June 24, 1938, § 1,
- ¥ Su. 1034; 25 C.FR. §§ 117.7, 117.9-117.10, 117.14.

901 Ack of Apr. I8, 1812, § 7. 37 Stnl. B6; Acl of Aup. 4, 1947, 61 StuL 747.
~ ®02 Act of June 24, 1938, § 1, 52 Stal. 1034. See generally 23 CFR. pt. 117,

903 Acy of Apr. 18, 1912, § 6, 37 Stae. B6: Act of Mar. 2, 1929, §§ 4-5, 45 Stat. 1478; Pub,
ot - No. 95496, § 3(c), 92 Stat. 1660 (1978), as amended by Pub. L. No. 98-605, 98 Stat. 3163
" 1984) (technical comectlons).

505 Act of Feb. 27, 1925, §5 1, 3, 43 SioL 1008; 25 C.E.R § 117.8 (purchase of Iand).
855 Act of Feb. 27, 1925, § I, 43 Stot. 1008,

508 Act of Tune 2B, 1008, § &, 34 Stab 539; Act of Apr. 18,1912, § 6, 37 StaL 86; Pub. L.
4--“0. 95494, Y S{a}-(h), 02 Stint. 1680 {1978), us amended Oy Pub. L. Mo. 98-603, 98 Sial. 3163
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are sohject to approval of the Secretacy of the Inierior, and will conlests must
be heard in federal court.2%7 The Okdahoma courts have other probate jurisdiction
and jurisdiction over guardiapship, subject to federal stalttory provisions.so8

Taxation of Osage property is complex. Homestead allotments were nontaxable
under the 1906 Act;0% amendments have continued this testriction for Osapes
without certificates of competency, subject to a limitation of 160 acres-of tax-
exempt land per person. 910 Property, income, and death taxes levied by the state
or federal povernments are precluded. 911 By contrast, surphus allotments and most
purchased lands are taxable.?12 In addition, tust fonds, surplus funds, and

[k

(1984} (technical corrections). The genernl ppplication of Okdehome law, however, is subject to
namerous exceptions and provisos. See, e.g., Act of Tune 28, 1906, § 6, 34 Stat 539; Act of Apr.
18, 1912, § 6, 37 StaL 86; Act of Feb, 77, 1925, §§ 1, 5, 43 Stal. 1008; Pub. L. No. 95-49g,
§§ S(a)-{c), 7, 52 Stet. 1660. Exploimtion of Osages by dishonest puardians and lnwyers is related
in Osage Agency, Burean of Indien Affairs, The Osepe Peopie ond Their Trust Property 50-81 3
(1953) {Ospge Apency Report). A provision of the 1925 Act of Feb. 27, 1925, § 5, Act, 43 Star,
1008, which prohibits snyone convicted of killing an Ospge from inberiting the victim’s estate,
was passetd in response 1o nctudl cases. Ossge Agency Report at S0

807 Pub. L. Mo, 95-496, § 5{a}, 92 Stat. 1660 (1578), as amended by Pub. L. No. 98-603, 98
Stk 3163 (1984) {technical corrections); 25 C.ER pt 17.

908 Pub. L.. Mo, 95-496, § 5(n}—(b), 02 Stat. 1660 (1978), as amended by Pub, L. Mo. 98-605,
98 Siar, 3163 (1984) {techanical copections).

909 Act of June 28, 1906, § 2, 34 Star. 339; see slse McCurdy v. United States, 264 U,8, 484
(1924).

910 At of Mar, 2, 1929, § 1, 45 Stat. 1478; Act of June 24, 1938, § 3, 32 St 1034; Poh.
L. Mo, 95496, § 3(b), 92 Stac 1660(1978), as dmended by Pub. L. Mo, 98-605, 58 Sint. 3163
{1984) (tzchnicol comrections). The 1978 Act entitles Osoges with centificates of compelency to
hove them revoked upon npplication. The statutory wording appesrs 1o restase 10 Osnges whase
centificales pie revoked the rpht to have their homestead allotments restricted agninst toxntion
25 U.S.C. § 4120 nuhorized “homestends™ previously purchased out of ony Indinn's wust or
resiricted fonds to e restricted ageinet alienation or texation, limited to 160 acees or 55,000 wonh 32
of city properly. A number of Osnge Indinns soupht to esiricl lands under this provision, The &
cousts ond the Secretary of the Interior held that Osnges were not implicitly excluded from § 4120,
thnt Osnge allolments previously made tnxoble under the Osage laws could be restricied ngtingt 5
Iaxation under this section, and thot the 160-acre limitation oo tox exempt Innds under the Osnge
lnws did pot preclude Osages from aequiring an additional tax exempt parcel under § 4120, Uniled
States v. Bd. of Comm'rs, 26 F. Supp. 270 (N.D. Oldo. 1938), aff'd, Bd. of Counly Comm’rs 35
v. United States, 145 F.2d 1022 (i0th Cir. 1944); 57 Interior Dec. 67 (1939); 56 Intedior Dec. 3
48 (1937).

511 See United Stetes v- Mullendore, 35 F.2d 78 (8th Cir, 1929); McCurdy v. United Seaes,
164 U.5. 484 (1924).

912 Surplus allptments were nomuxnble for three years, Act of June 28, 1506, § 2, 34 S 339
That period was not extended, and the allotments became taxnble. United Siates v. Bd. of Comm's, S
216 F. 883 (Bth Cir. 1914); ¢f. United Sttes v. Bd. of County Comm’zs, 251 1.8, 128, 130 (1919) 3}
{United Siptes may sue to protect tnxable Osnge allotments from “arbiteary, grossly excessive,
discriminatocy, and unfnir™ tax valuntions). In addition, lpnds purchased with segregoted trust funds
wiensed o an Osage without ¢ cenificete of compelency are toxable {McCurdy v. Uniled States
246 U8, 263 (i918)), a= ore londs purchased with must funds putsuont to the Act of Februbry
27, 1935, § 1, 43 Stor. 1008. See Shaw v. Gibson-Zahniser Ol Cormp., 276 U.5. 575 {1928) 3
Excepted from this ore lznds subfect to 25 U.5.C. § 4120, which are nontaxable under that sislole.
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securides of individual Osapes are subject to estate and inheritapee taxes. 913

Congress has expressly aothorized the levy of the Oklahoma gross prodaction
tax on oil and gas produced from the Osage mineral estate.#*4 The tribal mireral
gswte is otherwise nontaxable.#*5 The taxahility of headdghts depends upon
whether the headright owner has a certificate of competency. The Supreme Conrt
has upheld state and federal income 1axes on the headright income of Osages
with certificates of competency.52® Lower federal courls have held that the
income of Osages without certificates is not subject to federal income tax.®17
1n nddition, the Supreme Court has sustained the imposition of state inheritance
taxes on the transfer of headrights of Osages with ar without certificates of
competency. 328 The federal estate tax is imposed only on beadrights in estates
of Dsages with certificates of competency. 512

[2}—FPueble Indians

{a}—History

The Pueblo928 peoples have lived in the Southwest since time immesmorial. 921

813 West v. Okla, Tux Comrn'n, 334 U.S. 717 (1948} {state inheritance inx). For critigue of
West, see Ch. 8, § B.03{1][e]}. See alse Shelon v. Lockhart, 154 F. Bupp. 244, 247 (W.D. Mo.

1957) (if property subject to fedem] estate tox i removed rom estnie by gift, pifl becomes subject
lo [edeml gifi tax).

514 H.J. Res. 289, 76th Cong., 54 SiaL 168 (1940) (inx on Osope royalties may nol exceed five
pecent) {amending Act of Mar. 3, 1921, § 3, 41 Stel. 1244). See Okle. Tax Comm'n v. Texas
Co., 336 U.5. 342 (1949) (lessees of Osape minernd estate subject 1o non-discriminotory sipte tnxes);
33 Op. A’y Gen. 60 (1921} (soslnining constimtionality of 1921 Act).

515 Tribal trust property is penerally immune from state taxes levied oo the tribnd inlecest. See
Ch. 8, § 8.03{1][b}. H.1. Res. 289, 76th Cong-, 54 Sim. 168 (1940), expressly provides thol the
gross production lax s “in len of oll ofher Stale snd county \axes levied upon the production
of ol ond pos s provided hy the laws of Oklohome™ This provision moy bmmunize non-Indian
lessees fom olher production toxes.

815 Lephy v. Sisle Treasurer, 207 U.5. 420 (1936)-{staie); Chotcoy v. Burnet, 283 U.5. 691

{1531) (fedemi). Interests hield by noa-Indians are taxshle. Choleny v. Comm'r, 38 F.24 976 {10th
Cir. 1930).

917 Choteas v. Comm'r, 38 F.2d 976 {10th Cir. 1930); Big Engle v. United Sinies, 300 F2d
765 {(Cu 4. 1962). The state of Oldaboma does nol impese its income tex. See HR. Rep. Na.
93-1459, 95th Cong., 2d Sess. 13 (1978).

518 West v, Olde. Tax Comm'n, 334 U.S. 717 (1948). In United States v. Masor, 412 U.S.
381¢1973), the Court held that West hod not been undersnined by later coses to a suffcient depree
thal the BIA ns trustee should have challenged West. A 1978 attempt 1o overrule West legistatively
fofled 10 pass. See 124 Cong. Rec. H11, 402 (Oct. 3, 1978).

919 5o HR. Rep. No. 95-1459, 95th Cong., 2d Sess. 13 (1978).

#20 “Puehlv™ is the Spanish word for village, bul the lerm came 1o be used by Amerenn officinls

i 9 wfer to the Indiuns they found living in sdobe-walled vilinges in the Rio Grande Valley of
“New Menico, See, e.g., Act of July 22, 1834, 10 Stat. 308; Sheron O'Brien, American Indisn Tribnl
Governimeats 27 (Univ. Ok, Press 1589). Each Puebla grovp identifies itself in its own langunge.
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PL 108—431, December 3, 2004, 118 Stat 2609

UNITED STATES PUBLIC LAWS
108th Congress - Second Sessicn
Convening January 7, 2004

Additions and Deletions are not identified in this database.
Vetoed provisions within tabular material are not displayed

PL 108-431 (1R 2912)
December 3, 2004
REAFFIRMATION OF CERTAIN RIGHTS OF THE OSAGE TRIBE

An Act To reaffirm the inherent sovereign rights of the Osage Tribe to determine its membership and form of government.
Be it enacted by the Senate and Honse of Representatives of the United States of America in Congress assembled,
SECTION 1. REAFFIRMATION OF CERTAIN RIGHTS OF THE OSAGE TRIBE.

{a) FINDINGS.—The Congress finds as follows:

(1) The Osage Tribe is a federelly recognized tribe based in Pawhuska, Oklahoma.

(2) The Osage Allotment Act of June 28, 1906 (34 Stat. 539), stateg that the “legal membership” of the Osage Tribe includes
the persons on the Janvary 1, 1906 roll and their children, and that each “member” on that roll is entitled to a headright share
in the distribution of funds from the Osage mineral estate and an allotment of the surface lands of the Osage Reservation.

(3) Today ouly Osage Indians who have a headright share in the mineral estate are “members” of the Osage Tribe.

{4) Adult Osage Indians without a headright interest cannot vote in Osage government elections and are not eligible to seek
elective office in the Osage Tribe as a matter of Federal law,

(5) A principal goal of Federal Indian policy is to promote tribal self-gufficiency and strong tribal government.

(o) REAFFIRMATION OF CERTAIN RIGHTS OF THE OSAGE TRIBE.—

(1) MEMBERSHIP ~-Congress hereby clarifies that the term “legal membership” in section 1 of the Act entitled, “An Act For
the division of lands and funds of the Osage Indians in Oklahoma Territory, and for other purposes™, approved June 28, 1906
{34 Stat. 539), means the persons eligible for allotments of Osage Reservation lands and a pro rata share of the Osage mineral
estate as provided in that Act, not membership in the Osage Tribe for all purposes. Congress hereby reaffirms the inherent
sovereign tight of the Osapge Tribe to determine its own membership, provided that the rights of any person to Osage mineral
estate shares are not diminished thereby.

(2) GOVERNMENT.—Notwithstanding section 9 of the Act entitled, “An Act For the division of lands and funds of the Osage
Indians in Oklaboma Territery, and for other purposes”, approved Fune 28, 1906 (34 Stat. 539), Congress bereby reaffirms the
inherent sovereign right of the Osage Tribe to determine its own form of government.

PUBNUM=00067935TAT.2609(3) ELECTIONS AND REFERENDA —At the request of the Osage Tribe, the Secretary of
the Interior shall assist the Osage Tribe with conducting elections end referenda to implement this section.

Approved December 3, 2004.
LEGISLATIVE HISTORY—HR. 2912:
HOUSE REPORTS: No. 108-502 (Comm. on Resources).

SENATE REPORTS: No. 108-343 (Comin, on Indian Affairs).

ATTACHMENT

CONGRESSIONAL RECORD, Vol. 150 (2004):
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June 1, considered and passed House.

Nov. 19, considered and passed Senate.

End of Document © 2011 Thomsen Reuters, No claim to original U.S. Government Works,

WastlaywiNext’ © 2011 Thomson Reuters. No claim to original U.S. Government Works. 2
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108TH CONGRESS REPORT
24 Session HOUSE OF REPRESENTATIVES 10B-502

TQO REAFFIRM THE INHERENT SOVEREIGN RIGHTS OF
THE OSAGE TRIBE TO DETERMINE ITS MEMBERSHIFP
AND FORM OF GOVERNMENT

May 19, 2004.—Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. PoMBO, from the Committee on Resources,
submitted the following

REPORT

[To accompany H.R. 2012]

[Ineluding cost estimate of the Congressional Budget Office]

The Committee on Resources, to whom was referred the bill
(H.R. 2912) to reaffirm the inherent sovereign rights of the Osage
Tribe to determine its membership and form of government, having
considered the same, report favorably thereon without amendment
and recommend that the hill do pass.

PURPOSE OF THE BILL

The purpose of H.R. 2912 is o reaffirm the inherent sovereign
rights of the Osage Tribe to determine its membership and form of
government.

BACKGROUND AND NEED FOR LEGISLATION

H.R. 2912 affirms the right of the Osage Tribe to form its own
membership rules and tribal government, provided that no one’s
rights to any shares in the mineral estate of the tribe’s reservation
are diminished.

The Osage Tribe is a federally recognized tribe with a nearly 1.5
million-acre reservation in northeast Oklahoma. In 1906, Congress
enacted the Osage Allotment Act (“1906 Act”), which is unigue
among federal Indian laws in that it restricts the Osage Tribe from
defining its own membership rules, and prescribes a particular
form of government which the tribe cannot change. All other feder-
ally recognized Indian tribes generally have the sovereign right to

29-006 :

ATTACHMENT
4
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2

make their own internal membership rules and to form suitable
tribal governments.

In brief, the 1906 Act—

s Defined the legal membership of the tribe to consist of all
living Osage Indians who were on the Secretary of the Inte-
rior'’s 1906 roll for the tribe, plus their children born before
July 1, 1907,

s Allotted a certain amount of surface land in the Osage
Reservation to the tribal members;

» Provided that the tribe retained all mineral rights to the
entire reservation in undivided ownership; and

+ Provided for the distribution of royalties from development
of mineral resources to each of the enrollees; such shares in
the royalties are called “headright shares.”

Federal court decisions have interpreted the 1906 Act to mean
that Congress tock away the Osage Tribe’s right to determine its
own membership rules. The only ones who may be members of the
Osage tribe and participate in the tribal government are those who
are the lineal descendants of the original enrollees under the 1906
Act and have a headright share of the mineral revenues from the
reservation.

As a result, the 1906 Act excludes many thousands of Osage per-
sons from being members of the tribe because they do not have
headright shares. Ironically, in the eyes of the federal government,
such individuals (including full-blooded Osages) are not “Indians”
because one must be a member of a federally recognized tribe to
be an Indian. Those Osage people who are precluded from being
members of the tribe under the terms of the 1906 Act are thus de-
nied important services and benefits, such as Native American aca-
demic scholarships, and more importantly, a role in participating
in the life and government of the tribe. Without clarifying the 1906
Act, the Osage Tribe is prevented from attaiming the self-suffi-
ciency and strength of all other tribes who have the sovereign right
and freedom to form their own rules.

H.R. 2912 clarifies the 1906 Act and enables the Osage Tribe to
craft its own membership and tribal government rules on the same
footing as all other federally-recognized tribes. The bill provides
that no one’s rights to shares in the mineral estate are diminished
through the Osage Tribe's new ability to determine its own mem-
bership. Significantly, in a hearing on this bill, a representative of
an association of headright owners testified in support of the legis-
lation. The bill additionally provides that the Secretary of the Inte-
rior shall assist the tribe in holding appropriate elections and
referenda at the request of the tribe,

The full committee hearing on H.R. 2912 was held con the Osage
Reservation on March 15, 2004, where testimony was received from
the regional director of the Bureau of Indian Affairs, the tribal
chief, a tribal councilman, a representative of the Osage Share-
holders Association, and two young Osage Indians who are cur-
rently denied membership in the tribe because of the 1906 Act. All
testified in support of the legislation.

COMMITTEE ACTION

HR. 2912 was introduced on July 25, 2003, by Congressman
Frank Lucas (R—-0OK). The bill was referred to the Commitiee on

U.S. Add. 18
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Resources. On March 15, 2004, the full Committee held a hearing
on the bill. On May 5, 2004, the Full Resources Committee met to
consider the bill. No amendments were offered and the bill was or-
dered favorably reported to the House of Representatives by unani-
mous consent.

COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

Regarding clause 2(b)(1) of rule X and clause 3(e)(1) of rule XIII
of the Rules of the House of Representatives, the Committee on Re-
sources’ oversight findings and recommendations are reflected in
the body of this report.

CONSTITUTIONAL AUTHORITY STATEMENT

Article 1, section 8 of the Constitution of the United States
grants Congress the authority to enact this bill.

COMPLIANCE WITH HOUSE RULE XHI

1. Cost of Legislation. Clause 3(d)2} of rule XIII of the Rules of
the House of Representatives requires an estimate and a compari-
son by the Committee of the costs which would be incurred in car-
rying out this bill. However, clause 3{d)(3)(B} of that rule provides
that this requirement does not apply when the Committee has in-
cluded in its report a timely submitted cost estimate of the bill pre-
pared by the Dhrector of the Congressional Budget Office under sec-
tion 402 of the Congressional Budget Act of 1974.

2. Congressional Budget Act. As required by clause 3(¢)(2) of rule
XIIT of the Rules of the House of Representatives and section
308(a} of the Congressional Budget Act of 1974, this bill does not
contain any new budget authority, spending authorlty, credit au-
thority, or an increase or decrease in revenues or tax expenditures.

3. General Performance Goals and Objectives. This bill does not
authorize funding and therefore, clause 3(c)4) of rule XIII of the
Rules of the House of Representatives does not apply.

4. Congressional Budget Office Cost Estimate. Under clause
3(c}3) of rule XIII of the Rules of the House of Representatives and
section 403 of the Congressional Budget Act of 1974, the Com-
mittee has received the following cost estimate for this bill from the
Director of the Congressional Budget Office:

U.S. CONGRESS,
CoNGRESSIONAL BungeT OFFICE,
Washington, DC, May 17, 2004.
Hon. Ricaarp W. PoMBo,
Chairman, Committee on Resources,
House of Representatives, Washington, DC.

Dear MR. CrATRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for HR. 2912, a bill to reaffirm
the inherent sovereign rights of the Osage Tribe to determine its
membership and form of government.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Lanette J. Walker.

Sincerely,
EL1ZABETH ROBINSON
(For Douglas Holtz-Ealkin, Director).

U.S. Add. 19
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Enclosure.

H.E. 2812—A bill to reaffirm the inherent sovereign rights of the
Osage Tribe io determine its membership and form of govern-
ment

H.R. 2812 would enable the Osage Tribe to determine the tribe’s
membership roll and government rules in the same manner as
other federally recognized tribes. In 19086, the Congress enacted the
Osage Allotment Act that defined membership in the Osage Tribe.
Under the act, Osage Indians may be legal members of the tribe
and participate in the tribal government only if they are lineal de-
scendants of the original enrollees under the 1206 act and own a
share of the mineral revenues from the reservation. CBO estimates
that implementing H.R. 2212 would have no effect on the federal
budget because federal agencies currently provide services to all
Osage Indians and do not restrict services to those considered to
be members of the tribe under the Osage Allotment Act. Enacting
H.R. 2912 would not affect revenues or direct spending.

3. 1423 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would
impose no costs on state, local, or tribal governments. Enacting this
legislation would benefit the Osage Tribe.

The CBO staff contact for this estimate is Lanette J. Walker,
This estimate was approved by Peter H. Fontaine, Deputy Assist-
ant Director for Budget Analysis.

GOMPLIANCE WITH PUBLIC LAW 104—4
This hill contains no unfunded mandates.
PREEMPTION OF STATE, LOCAL OR TRIBAL LAW
This bill is not intended to preempt any State, local or tribal law.
CHANGES IN EXISTING LAW

If enacted, this bill would make no changes in existing law.

O

U.S. Add. 20
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Calendar No. 697

{ REPORT

108-343

108TH CONGRESS
SENATE

2d Session

TO REAFFIRM THE INHERENT SOVEREIGN RIGHTS OF
THE OSAGE TRIBE TO DETERMINE ITS MEMBERSHIP
AND FORM OF GOVERNMENT

SEPTEMBER 15, 2004.—~Ordered to be printed

Mr, CAMPBELL, from the Committee on Indian Affairs,
submitted the following

REPORT

[To accompany H.R. 23121

The Committee on Indian Affairs, to which was referred the bill
(H.R. 2912) to reaffirm the inherent sovereign rights of the Osage
Tribe to determine its membership and form of government, having
considered the same, reports favorably thereon without amendment
and recommends that the bill (as amended} do pass.

PURFPOSE

The purpose of H.R. 2912 is to reaffirm the inherent sovereign
rights of the Osage Tribe to determine its membership and form of
government,

BACKGROUND AND NEED FOR LEGISLATION

H.R. 2912 affirms the right of the Osage Tribe (the “tribe”) to
form its own membership rules and tribal government, provided
that no rights to any shares in the mineral estate of the tribe’s res-
ervation are diminished.

The tribe is a Federally recognized tribe with a nearly 1.5 mil-
lion-acre reservation located in northeast Oklahoma. In 1906, Con-
gress enacted the Osage Allotment Act (“1906 Act”), which is
unique among Federal Indian laws in that it restricts the Osage
Tribe from defining its own membership rules, and prescribes a
particular form of government which the tribe cannot change with-
out seeking amendment of Federal law.

All other Federally recognized Indian tribes in the nation gen-
erally have the sovereign right to make their own internal member-

29-010
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ship rules and to form suitable tribal governments. In brief, the
1906 Act—

—Defined the legal membership of the tribe to consist of all
living Osage Indians who were on the Secretary of the Inte-
rior’s 1906 roll for the tribe, plus their children born before
July 1, 1907;

—Allotted a certain amount of surface land in the Osage
Reservation to the tribal members;

—Provided that the tribe retained all mineral rights to the
entire reservation in undivided ownership; and

—Provided for the distribution of royalties from the develop-
ment of mineral resources to each of the enrcllees, such shares
in the royalties are called “headright shares.”

1J.8. Federal court decisions have interpreted the 1906 Act to
mean that Congress took away the tribe's right to determine its
own membership rules. The only individuals who may he members
of the tribe and participate in the tribal government are those who
are the lineal deseendants of the original enrollees under the 1908
Act and who have a headright share of the mineral revenues from
the reservation.

As a result, the 1906 Act excludes many thousands of Osage In-
diane from being members of the tribe because they do not have
headright shares. Ironically, in the eyes of the Federal government,
such individuals (including full-blooded Osages} are not “Indians”
because one must be a member of a Federally-recognized tribe to
be an Indian.

Those Osages who are precluded from being members of the tribe
under the terms of the 1906 Act are thus denied important services
and benefits, such as Native American academic scholarships, and
more importantly, a rele in participating in the life and govern-
ment of the tribe.

Without clarifying the 1906 Act, the tribe is prevented from exer-
cising its prerogatives as an Indian tribal government and indi-
vidual Osages are prevented from the full enjoyment of their rights
ang privileges owing to their rightful membership in the Osage
tribe.

H.R. 2912 clarifies the 1906 Act and re-affirms the right and aun-
thority of the tribe to craft its own membership, governance, and
governmental rules on the same footing as all other Federally-rec-
ognized tribes. The bill provides that no individual Osage’s rights
to shares in the mineral estate are diminished by the exercise of
the tribe’s re-affirmed authority to determine its own membership.

The bill also directs the Secretary of the Imterior to assist the
tribe in holding appropriate elections and referenda at the request
of the tribe.

LEGISLATIVE HISTORY

H.R. 2912 was introduced on July 25, 2003, by Congressman
Frank Lucas (R—OK) and referred to the Committee on Resources.
On March 15, 2004, that Committee held a hearing on the bill, and
on May 5, 2004, the bill was favorably reported to the House of
Representatives by unanmimous consent. See H. Rpt. 108-502. On
June 1, 2004, the House of Representatives passed the bill, and
when it came to the Senate it was referred to the Commiftee on
Indian Affairs.

U.S. Add. 22
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On July 14, 2004, the Committee on Indian Affairs favorably re-
ported H.R. 2912 to the Senate with recommendation that it do
pass.

COMMITTEE RECOMMENDATION

The Senate Committee on Indian Affairs, in open business ses-
sion on July 14, 2004, by a unanimous voice vote of a quorum
present, considered the bill and ordered H.R. 2912, in the form of
a substitute amendment, reported to the Senate with favorable rec-
ommendation that it be passed.

COST AND BUDGETARY CONCERNS

The costs estimate for HR. 2912, as provided by the Congres-
sional Budget Office, is set forth below.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, July 20, 2004.
Hon. BEN NiGHTHORSE CAMPRELL,

Chairman, Committee on Indian Affairs,
U.S. Senate, Washingion, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 2912, an act to reaffirm
the inherent sovereign rights of the Osage Tribe to determine iis
membership and form of government.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Mike Waters.

Sincerely,
BLIZABETH ROBINSON
{For Douglas Holtz-Eakin, Director).

Enclosure.

HR. 2912—An act to reaffirm the inherent sovereign rights of the
Osage Tribe to determine its membership and form of govern-
ment

H.R. 2912 would enable the Osage Tribe to determine the tribe’s
membership roll and government rules in the same manner as
other federally recognized tribes. In 19086, the Congress enacted the
Osage Allotment Act that defined membership in the Osage Tribe.
Under that act, Osage Indians may be legal members of the tribe
and participate in the tribal government only if they are lineal de-
scendants of the original enrollees under the 1906 act and own a
share of the mineral revenues from the reservation. CBO estimates
that implementing H.R. 2912 would have no effect on the federal
budget because federal agencies currently provide services to all
Osage Indians and do not restrict services to those considered to
be members of the tribe under the Osage Allotment Act. Enacting
H.R. 2912 would not affect revenues or direct spending.

H.R. 2912 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would
impose no costs on state, local, or tribal governments. Enacting this
legislation would benefit the Osage Tribe.

On May 17, 2004, CBO transmitted a cost estimate for H.R.
2912, as ordered reported by the House Committee on Resources on

U.S. Add. 23
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May 5, 2004. The two versions of the legislation and the CBO cost
estimates are identical.

The CBO staff contact for this estimate is Mike Waters. This es-
timate was approved by Peter H. Fontaine, Deputy Assistant Direc-
tor for Budget Analysis.

EXECUTIVE COMMUNICATIONS

The Committee has received no executive communications relat-
ing to H.R. 2919.

REGULATORY AND PAPERWORK IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen-
ate requires that each report accompanying a bill evaluate the reg-
ulatory and paperwork impact that would be incurred in carrying
gut the hill. The Committee helieves that the regulatory and paper-
work impact of H.R. 2812 will be minimal.

CHANGES IN EXISTING LAW

In compliance with subsection 12 of rule XXVI of the Standing
Rules of the Senate, the Committee finds that the enactment of
H.R. 2912 will not effect any changes in existing law.

O
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this act will have no significant impac! on the
budgets of State, logal, or tribal governments.
in additicn, the CBQ lound that annual mainte-
nance spending at Mount Aainier will not nota-
bly increase, ensuring that the Park will not
have to assume additional, costly responsibil-
ities,

Mr. Speaker, H.H. 265 has broad, bi-par-
tisan suppert and is a critical priority not anly
for ensuring safe iravel to the Carbon River
area of Mount Rainier Park, but for providing
a permanent solulion to an expensive, on-
going maintenance problem for our Park per-
sennel,

i would like to thank Chairman RADANOVICH
on the National Parks Subcommitiee, as well
as Chairman Pomec and Ranking Member
RaHALL on the full Resources Commiltes for
their help and suppert in bringing this egisla-
tion to the tloor for censideratian. | would also
like to thank the majarity and minority siaff on
the Resources Commitiee {or their work.

Mr. Speaker, | urge my colleagues to sup-
port this legislation lo hefp ensure saie lravel
in one of our Nation's most visited and well-
loved Nationat Parks.

Mr. RODRIGURZ. Mr. Speaker, 1
have no additionnl speakers, and 1
vield back the balance of my time.

Mr. GIBBONS. Mr. Speaker, I have
no additional speakers, and 1 yield
beele the balance of my time and urge
a favorabls vote on this measure.

The SPEAKER pro i{empore. The
guestion is on the motion offered hy
the gentleman from Nevada (Mr. GIB-
BoNS) that the House suspend the rulaes
and pass the bill, H.R. 265, as amended.

The question was taken; and {(two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
ag amendad, was passed.

A motion to reconsider was laid on
the table.

REAFFIRMATION OF CERTAIN
RIGHTS OF THE OSAGE TRIBE

Mr. GIBBONS. Mr. Speaker, 1 move
to suspend the rules and pass the bill
(H.R. 2012} to reaffirm the inherent sov-
ereign rights of the Osage Tribe to de-
termine its membership and form of
government.

The Clerk read as follows:

H.R. 2512

Be it enacted by the Senaile and House of Rep-
resentatives of the United Stales of America in
Congress assembled,

SECTION 1. REAFFIRMATION OF CERTAIN
RIGHTS OF THE ORAGE TIIBE.

{s) FINDINGS.—The Congress finds as fol-
lows:

(1) The Osage Tribe i a federally recog-
nlzed tribe based in Pawhuska, Oklahoma.

(2) The Osage Allobment Act of June 28,
1906 (34 Btek. 539), stotes that the *‘legal
membership” of the Osage Tribe includes the
persons on the Jenuary I, 1908 roll and their
children, and thot each “member” on that
roll is entitled to e headright share in the
distribution of funds from the Osage minersl
estate and an allotment of the surface lands
of the Osage Reservatlon.

(3) Today only Cssge Indians who have o
headright share in the mineral estate ara
‘members” of the Osnge Tribe,

(4) Adult Osage Indians without a
bendright intereat cannot vote in Osage gov-
ernment elections and are not eligible to

seel elective office in the Osapge Tribe ps o
matter of Federal law.

{6) A principal gogl of Federal Indian pol-
icy is to promote tribel self-sufflciency and
strong tribal government.

(b) REAFFIAMATION OF CERTAIN RIGHTS OF
THE O5ACGE TRIBE.—

(1) MEMBEREHIP.—(Congress hereby clarifies
that the term “‘legae]l membership' in section
1 of the Act entitled, "An Aci For the divi-
sion of lands and funds of the Osege Indiana
in Oklphoma Territory, and for other pur-
pases', approved June 28, 1906 (34 Stat. 639),
means the persons eligible for allotments of
Osage Reeervation lands and & pro rata share
of the Osage minersl estate as provided in
that Act, not membarship in the Ospge Tribe
for all purposes. Qongress herghy realfirmg
the inherent soverelgn right of the Osagea
Tribe to determine its own membership, pro-
vided that the rights of any person to Osage
mineral estate shares are not diminished
therehy.

(2) GOVERNMENT.—Notwithstanding section
9 of the Act entitled, “An Act For the divi-
sion of lands and funds of the (srpge Indiang
in Oklahoma Territory, and for other pur-
poses’, approved June 28, 1006 (34 Stat, 538),
Congress hereby realfirms the inherent sov-
ereign right of the Osage Tribe to determine
its own form of government,

(3) BELECTIONS AND REFERENDA —AL the re-
quest of the Osage Tribe, the Secretnry of
the Interfor shall assist the Osage Tribe with
conducting eiections and referenda to imple-
ment this section.

The SPRAKER pro tempore. Parsa-
ant to the rule, the gentleman from
Nevada (Mr. GipBons) and the gen-
tleman from Texas (Mr. RODRIGUEZ)
each will control 20 minutes.

The Chair recognizes the gaentleman
from Nevada (Mr. GIBBONS).

GENERAL LEAVE

Mr, GIBBONS, Mr. Speaker, 1 ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks and include extraneous material
on H.R. 2012, the bill now under consid-
eration.

The SPEAKER pro tempore, Is there
objection to the request of the gen-
tleman from Nevada?

There was no objection.

Mr. GIBBONS, Mr. Speaker, 1 yisld
mysalf such time as I may consume,

Mr. Spaeaker, H.R. 2912 is sponsored
by the gentleman {rom Oklahoma {Mr,
Ltcas). This legislation would put the
Ozage Tribe on the same foobing as
gvery other sovereign, federally racog-
nized tribe in the United States in
terms of defining its own membership
criteria and its form of government.

The Committee on Resources ordered
H.R. 2812 reported by unanimous con-
sent, and the report was filed on May
19, 2004.

The Osage Tribe is the only federally
recognized tribe for which a specific
act of Congress, which was passed near-
ly 100 years ago, mandates terms of
mombership in the tribe, as well as its
form of government.

Under tha Osage Allotment Act of
1906, as interpreted by subseguent Fed-
eral court decisions, the only legal
membars of the Osage Tribe are tha lin-
eal descendents of those Osage persons
living before July 1, 1907, who also pos-
sess what is called a “headright share.’”

A headright share, Mr, Speaker, is a
share in the royalties from mineral de-
velopment in the Osage reservation.

This has had the unfortunate resalt
of excluding people who have a high de-
gras of Osage blood from membershin
in the tribe. Even though the Osage
tribal leaders want to allow such
disenfranchised peopla to becoms mem-
bers, the 19306 act precludes them from
altering their tribe's membership cri-
teria,

The reasons for how the 1906 act
came about are complicated, and
thongh Ceongress may have had its rea-
sons {or mandating membership rules
for the Osage peopls, such reasons are
no longer relevant today. Preventing
the tribe from determining its mem-
bership and form of government is the
exact opposite of promoting seli-deter-
mination.

The Commities on Resources held &
hearing within the Osage reservation
on March 15, 2004, We received testi-
mony from several witnesses with a
high degree of Osage blood who are
part of the Osage community in Okla-
homa and whom many of the tribal
members want to welcome into the
tribe.

But because of the 1906 act, they are
not eligible to ke members of the tribe
bacause they do not own a headright
share in the Osage mineral estate.
They are denied the basic benefit, as
well as responsibilities, of tribal mem-
bership. Some are not eligible for cer-
tain services and benefits, such as Na-
tive American scholarships. They are
prohibited by law from participating in
certain rituals and ceremonial events,
aven though they may or might, in the-
ory, have a higher degree of Osage
blood than official members of the
triba,

It is past time to consider letting the
Osage Tribe decide how Lo govern itself
ns 1§ sees {it, providing that no one
loses any property or other vesied legal
rights in the process, H.R. 2812 includes
language to snsure that no one's inter-
sst im headright! shares is touched.
Headrights are private property, and
there is no intent to affect them under
this bill.

This bill received support from all
the witnesses testifying at the hearing,
including the representatives of the
Osage Shareholders Association, which
is comprised of individuals who have a
vested interest in the mineral estate of
the Osage reservation.

Again, Congress is overdue in ad-
dresging this unasual problem, and I
urgs passage of H.R. 2512,

Mr. Speaker, I reserve the balance of
my time.

Mr. RODRIGUEZ. Mr. Speaker, 1
yield myself as much time as I might
consume.

(Mr. RODRIGUEZ asked and was
given permission to revise and extend
his remarks.)

Mr. RODRIGUBZ. Mr. Speaker, the
honorablas gentlsman from Nevada (Mr.
GIBBONB) has done m beautiful job of
adeguately explaining the
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I would simply like to add, for almost
4 century now the Osage Tribe of Okla-
homa has lived with a cloud over their
ability to determine tribal membership
roles. This is a basic right afforded all
Indian tribes, and I am pleased we ara
here to clarify the matter for the tribe.

1 would also like to commend the
gentleman from Oklahoma (Mr. CAR-
so0N) for his work on bshalf of the legis-
lation during its consideration by the
Committee on Resources.

Mr. Speaker, I reserve the balance of
my time.

Mr. GIBBONS, Mr, Speaker, I yield
such time as he may consume to the
gentleman from Oklahoma  (Mr.
Luecas), who is the author of this bill.

Mr. LUCAS of Oklahema. Mr. Speak-
er, 1 am here today to bring my strong
support to H.R. 2012 to reaffirm the in-
herent sovereign rights of the Osage
Tribe to determine their membsership
and form of government, Because of a
law created in 1906 by this Congress,
the Osage Tribe has not been afforded
the same rights as evary other feder-
ally recognized tribe. Acoording to that
law, membership in the tribe would be
extended only to those who owned a
share of the Osage mineral estate and
their descendents. Todey, there are lit-
eraliy thousands of Osage Indians de-
nied the benefits of membership simply
because they do not hold a share of
that estate.

H.R. 2012, which I introduced in July
of 2003, was desipned to clarify the 98-
year-old law. It is intended to put the
QOaage Tribe on squal footing with all
other federally recognized tribes by al-
lowing them to determine their cwn
membership criteria and system of
governmeant, while protecting the
headrights of the shareholders.

1 belisve most importantly it will
give many Osages, many young Osages,
the opportunity to take part in Indian
programs that have been previously de-
nied to them.

At a field hearing in March of this
year, members of the Committee on
Resources and I heard testirnony from
members of the Osage Tribe, as well as
others invelved with Indian affairs, It
was olear from the warm reception
that the bill received that the Osage
people are prepared for the right to de-
cide for themselves who is and who is
nat a tribal member.

Mr. Speaker, I am quite confident in
1906 that this body was acting in the
gpirit of benevolent support to protect
the Osapes from what was, at that
time, I should say, fantastic mineral
wealth within their tribal reservetion.
Times have changed. Thea oil fields are
not quite what thay once were. It is
important, I believe, now that we allow
the Osages the same rights as every
other federally recognized tribe; that
we allow the Osages to go forward with
their tribe.

Therefore, Myr. Speaker, I urge my
colleagues to vote in favor of H.R. 2913,
bringing the Osage Tribe one atep clos-
er to finally receiving that right.

Mr. RODRIGUEZ. Mr. Speaker, 1
have no further speakers, and I yield
back the balance of my time.

Mr. GIBBONS. Mr. Speaksar, T have
no further speakers, and 1 yield back
the balance of my time.

The SPEAKER pro tempore. The
guestion is onm the motion offersd by
the gentleman irom Nevada (Mr, GI8-
BONS) that the House suspend thae rules
and pass the bill, H.R, 2812,

The question was taken; and (two-
thirds having voted in faver thereof)
the rules were suspended and the bill
was passed.

A motion to reconsider was laid on
the table.

i ——— ——

NATIONAL GREAT BLACK AMERI-
CANS COMMEMORATION ACT OF
2004

Mr. GIBBONS. Mr. Speaker, I move
to suspend the rules and pess the Sen-
ate bill (S. 1233) to authorize assistance
for the Naticonel Great Blacks in Wax
Museum and Justice Learning Center,
as amendsd.

The Clerk read as fcllows:

5.1233

Be it enacled by the Sengte and House of Rep-
resentotives of the United States of America in
Congress assembled,

SECTION 1. BHORT TITLE.

Thls Act may be cited as the “'Natlonal
CGreat Black Americans Commemoration Act
of 20047,

BEC. 2. FINDINGS.

Congress finds the following:

(1} Black Americens have served honorably
in Congress, in senicr executive branch posi-
tions, in the taw, the judiciary, and other
fields, yet thelr record of service is not well
known by the public, is not included in
schoocl history lessons, and is not adequately
presented in the Nation's museums.

{2} The Great Blacks in Wax Museum, Ine.
in Baltimore, Maryland, a nonprofit organi-
zetion, is the Natlon's first wax museum pre-
senting the history ol great Black Ameri-
cans, Including Lhose who have served in
Congreas, In senior executive branch posi-
tions, in the law, the judiciary, and other
fields, as well as others who have mads sig-
nificent contribations to benefit the Natian.

{3) The Great Blacks in Wax Museum, Inc.
plang to expand its existing facilitles to es-
teblish the Netionel Grent Blacks in Wax
Museum and Justice Learning Center, which
is intended to serve s a netionel museum
and center for preseniction of wax figures
and related internctive educational exiitblts
portraying the history of great Blonck Ameri-
CEIS.

(4) The wnx medium hos long been recog-
nized n8 o unigue and ertistic means to
record humen hilstory through preservation
of the feces and personages of psople of
prominence, and historically, wex exhibits
weare uged to commemorate noted figures in
ancient Egypt, Babylon, Greece, and Rome,
In medieval Eurcpe, and in the art of the
Italinn renaissance.

(5} The Great Blacks in Wex Museumn, Inc.
was founded in 1983 by Drs, Elmer and Jo-
anne Martin, 2 Baltimore educators who used
their personal savings to purchrse wax fig-
ures, which they displayed im schools,
churchas, shopping malls, and festivals in
the mid-Atlantic region.

(6} The goal of the Martinas was to test pub-
lic renction to the idee of a Black history
wax museum end so positive was the re-
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sponse over time that the museum hLns beea
hernlded by the public and the medin o5 B na-
tionsl treesure.

(7) The museawmn has been the subject of
feature stories by CONN, the Wonll Street
Journel, the Baltimore Sun, the Washington
Post, the New York Times, the Chicago Sun
Times, the Dallas Morning News, the Los
Angeles Timeas, USA Today, the Afro Amer-
ican Newspaper, Crisis, Essence Magazine,
and others.

(8) More than 300,000 people from across the
Nation vipit the museumn annually,

(9) The new museum will carry on the time
honored artistic tradition of the wax me-
dinm; in particular, it will recognize the sig-
nificant value af this medioum to commemo-
rate and spprecizte grent Black Americans
whose faces and personages are not widely
recognized.

{10) The museum will employ the most
glilled artisans Iln the wax mediom, use
gtate-of-the-art interactive exhibitlon tach-
nologies, and consult with museum profes-
sionals thronghout the Nation, and its exhib-
its will feature the following:

(A) Blacks whao have served in the Senate
and House of Representatives of the United
Btetes, including those who represented con-
stitunencies in Alabama, Floride, Georgia,
Louisianna, Mississippi, North Ceroling,
Saunth Caroling, and Virginie during the 19th
cantary.

(B} Blacks who have served in the judici-
ary, in the Department of Justice, as promi-
nent attorneys, in law enforcement, and in
the struggle for equal rights under the law.

({C) Black veterans of vorlous military en-
gagements, including the Buffale Soldiers
and Tuskeges Alrmen, and the role of Biacks
In the settlement of the western United
States.

(D) Blacks who have served in senior exec-
utive branch positions, including members of
Presidents' Cabinets, Assistant Secretaries
and Deputy Secrstaries of Federal egencies,
and Presidentinl advisers.

(E) Other Blacks whose accomplishments
and contributions to human history during
the last millennium and to the Nation
throogh more then 440 years ere exemploary,
including Black educators, authors, sei-
entists, inventors, athletes, clergy, and civil
rights leaders.

(11} The museum plans to develop collabo-
rative programs with other museums, serve
as a clearinghouse for training, technicel es-
gistance, and other respurces involving use
of the wax medium, and sponsor traveling
exhibits to provide enriching musenm expe-
riences for communities throunghout the Na-
tion.

(12) The mussum has been recognized by
the Btate of Maryland and the city of Balti-
morp 88 A preeminent facllity lor presenting
and interpreting Black history, using the
wax medium in its highest artistic form.

{13) The museum i6 loceted in the henri of
an aren designated as an empowerment, zone,
and is comsidered to be a cetalyst for eco-
nomic and cultural improvemenis in this
economically disadvanteged ares.

SEC. 3. ASSISTANCE FOR NATIONAL GREAT
BLACES IN WAX MUSEUM AND JUS-
TICE LEARNING CENTER.

(a) ASSISTANOE FOR MUSEUM.—Bubject to
subgection {h), the Attorney General, acting
through tha Office of Justlce Programs of
the Department of .Justice, shall, [rom
amounts made avellable under subsection
(c), make a grant to the Great Blacks in Wax
Museurn, Ine. in Beltimore, Maryland, to ba
used only for cerrylng out programs relating
to civil rights rnd juvenile justice through
the Nationnl Great Blacks in Wax Museum
and Justice Learning Center.

{(b) GRANT REQUIREMENTS.—To receive a
grant under subsection (r), the Great Blacks
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