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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

THE CHEROKEE NATION, )

)

Plaintiff, )

)

V. )
) Case No. 11-CV-648-TCK-TLW

RAYMOND NASH, LARRY WASSON, ROBERT )

ALLEN, KATHY WASHINGTON, LISA DUKE, )

KEN SALAZAR, SECRETARY OF THE INTERIOR, )

AND THE UNITED STATES DEPARTMENT OF )

THE INTERIOR )

)

Defendants. )

FEDERAL DEFENDANTS’ ANSWER TO AMENDED COMPLAINT

Ken Salazar, in his official capacity as Secretary of the United States Department of the
Interior; and the United States Department of the Interior (collectively referred to herein as
“Federal Defendants”), hereby answer, upon information and belief, the allegations contained in
Plaintiff’s Amended Complaint (“Complaint™) as follows:

1. Federal Defendants admit the allegation in Paragraph 1.
2. Federal Defendants admit that the Secretary of the Interior has broad authority over the

“management of all Indian affairs and of all matters arising out of Indian relations.” 25

U.S.C. §2;seealso 25 U.S.C. § 9,43 U.S.C. § 1457. The Federal Defendants lack

sufficient knowledge or information to admit or deny the remaining allegations in

Paragraph 2 and therefore deny them.
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3. Paragraph 3 contains Plaintiff’s characterization of the basis and nature of its claim, to
which no response is required. To the extent a response is required, Federal Defendants
deny the allegations.

4. Paragraph 4 consists of legal conclusions, to which no response is required. However,
Federal Defendants deny that this Court possesses subject matter jurisdiction over
Plaintiff’s claim against the Federal Defendants.

5. Paragraph 5 contains a legal conclusion, to which no response is required.

6. The Federal Defendants lack sufficient knowledge or information to admit or deny the
allegations in Paragraph 6 and therefore deny them.

7. The Federal Defendants admit that the Cherokee Nation abolished slavery within its
boundaries in 1863, and that the former slaves are often referred to as the Freedmen. The
Federal Defendants lack sufficient knowledge or information to admit or deny the
remaining allegations in Paragraph 7 and therefore deny them.

8. The Federal Defendants admit that the Cherokee Nation and the United States signed a
Treaty in 1866. Article 1X of this Treaty states that the Cherokee Nation “further agree
that all freedmen who have been liberated by voluntary act of their former owners or by
law, as well as all free colored persons who were in the country at the commencement of
the rebellion, and are now residents therein, or who may return within six months, and
their descendants, shall have all the rights of native Cherokees. . ..” The Federal
Defendants admit that the Cherokee Nation amended its constitution in 1866. The
remainder of Paragraph 8 states a legal conclusion to which no response is required. To
the extent a response is required, the Federal Defendants deny the allegations in

Paragraph 8.
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9. The Federal Defendants admit that on March 3, 1871, Congress passed the Indian
Appropriations Act which contained a provision stating, “No Indian nation or tribe within
the territory of the United States shall be acknowledged or recognized as an independent
nation, tribe, or power with whom the United States may contract by treaty. ...” See 25
U.S.C.§71.

10. The Federal Defendants admit that the Dawes Commission, which was named after its
chairman Henry Dawes, was authorized by Congress in 1893, and that this Commission
created rolls that included the categories of Cherokee by Blood, Cherokee Freedmen,
Delaware Cherokees, and Cherokees by Intermarriage. The Federal Defendants lack
sufficient knowledge or information to admit or deny the remaining allegations in
Paragraph 10 and therefore deny them.

11. The Federal Defendants admit that Congress passed the Five Tribes Act, ch. 1876, 34
Stat. 137, in 1906. The remainder of Paragraph 11 states a legal conclusion, to which no
response is required. To the extent a response is required, the Federal Defendants deny
the allegations in Paragraph 11.

12. Paragraph 12 contains legal conclusions, to which no response is required. To the extent
a response is required, the Federal Defendants deny the allegations in Paragraph 12.

13. The Federal Defendants admit that the Secretary of the Interior is authorized by statute to
administer certain programs that benefit Indian tribes and their members. The Federal

Defendants deny any remaining allegations in Paragraph 13.
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14.

15.

16.

17.

18.

COUNT 1
Paragraph 14 contains Plaintiff’s characterization of the basis and nature of its claim, to
which no response is required. To the extent a response is required, Federal Defendants
deny the allegations in Paragraph 14.
Paragraph 15 contains Plaintiff’s characterization of the individual defendants’ claims, to
which no response is required. To the extent a response is required, Federal Defendants
deny the allegations in Paragraph 15.
Paragraph 16 asserts the Cherokee Nation’s contentions about the Treaty of 1866, and no
response is required. To the extent a response is required, the Federal Defendants deny
the allegations in Paragraph 16.
Paragraph 17 states a legal conclusion to which no response is required. To the extent a
response is required, the Federal Defendants deny the allegations in Paragraph 17.

Federal Defendants deny the allegations in Paragraph 18.

PRAYER FOR RELIEF SECTION

The balance of the Complaint provides the Plaintiff’s prayer for relief to which no

response is required. To the extent a response is required, the Federal Defendants deny that the

Plaintiff is entitled to its requested relief or to any relief whatsoever.

GENERAL DENIAL

To the extent the Federal Defendants have not answered each and every factual allegation

of the Amended Complaint, they specifically deny those unanswered allegations.
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DEFENSES
1. Plaintiff’s claim is not within the subject matter jurisdiction of this Court.

2. Plaintiff’s claim is barred by the United States’ sovereign immunity.

Respectfully submitted,

IGNACIA S. MORENO
Assistant Attorney General

/s/_ Amber Blaha
Amber Blaha
Assistant Section Chief
D.C. Bar No. 471008
Frederick Turner
Attorney
Law and Policy Section
Environment & Natural Resources Division
U.S. Department of Justice
P.O. Box 7415, Ben Franklin Station
Washington, D.C. 20044-7415
Telephone: 202-616-5515
Fax: 202-514-4231
amber.blaha@usdoj.gov

Counsel for Federal Defendants
OF COUNSEL:

JENNIFER L. TURNER
Attorney-Advisor
Division of Indian Affairs
Office of the Solicitor
Department of the Interior
1849 C Street, N.W.
Washington, DC 20240
Telephone: 202-208-6260
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CERTIFICATE OF SERVICE

| hereby certify that on this 2" day of July, 2012, | electronically transmitted the attached
document to the Court using the ECF system, which indicates that Notice of Electronic Filing
will be sent to the following counsel:

Counsel for Plaintiffs:

A. Diane Hammons

Campbell & Tiger, PLLC

2021 S. Lewis, Suite 630
Tulsa, OK 74104
dhammons@campbelltiger.com

Todd Hembree, Attorney General
Cherokee Nation

P.O. Box 948

Tahlequah, OK 74465
todd-hembree@cherokee.org

Chrissi R. Nimmo

Cherokee Nation Office of the Attorney General
P.O. Box 948

Tahlequah, OK 74464
chrissi.nimmo@cherokee.org

Counsel for Freedmen Defendants:
Alvin Dunn

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street NW

Washington, DC 20037-1122
alvin.dunn@pillsburylaw.com

Jack McKay

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street NW

Washington, DC 20037-1122
jack.mckay@pillsburylaw.com

Jon Velie

Velie Law Firm PLLC

401 W. Main Street Suite 310
Norman, OK 73069
jon@velielaw.com

/s/ Amber Blaha
Amber Blaha




