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June 9, 2008 Via Fax and Maii

James Cason

Acting Assistant Secretary of indian Affairs,
Department of Interior

Bureau of Indian Affairs, Room 4180

1849 C Stresf, NW.

Washingten D.C. 20240

Fax {202) 208-1873
Dear Mr. Cason;

Please be advised that the Cherokee Nation is withdrawing its request for approval
of the Cherakee Natlon Constitutional Amendment which was approved by the
Cherckee paople on May 24, 2003.

We consider BIA approval to be a moot issus, pursuant fo a ruling of the Cherokse
Nation Supreme Court, JAT 05-04, { am providing a copy for your infarmation.

It 1 can advise any further as o this issug, please call.

Yours,

P it SR 5

. b et
< M_—-’.‘;‘_"‘M
- - =r§’1..—"‘::-_?;hss=-—=~- -
“ -ﬂv.cbﬁ ST n e ~:>

e
<o

L
Chad Smith: - ~  «=w- o~
Principal Chiaf
csiir

ce: Councl of the Cherokee Nation




Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 3 of
138

EXHIBIT 2



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 4 of
| ' 138 |

’

United States Department of the Interior M)

: OFFICE OF THE SECRETARY  ° ‘\"ﬁ .
,»*_}—;—'~» WA.SMGTON, D.C. 20040 T% ;gxﬁi
R

MAY 2 1 2007
The Honorsble Chad Smith
Principal Chied, Cherakes Natioh
2.0, Box 548 ‘
Tahlequeh, Oklalioms 744650948
Dear Chief Syofths

"The Departmentt of the Interior considered approval of the May 2003 amendinent to the 1976

Chernkee sonstitution that would remove from the constimtion the Tequirstrcnt that the Secvetary «
approve all constitutional amendrments for them o be effestive, Adter thorough atalysis, the -
Department hereby disappraves the 2003 amendment, The Seorctary must; therefirs, stil]
appreve.constintinnal amendments before they become affestive, .

. Tdo nat make the declsion to disapprove the 2003 amendment lightly. Tzecognize the Cherokes
Nation as 4 sovereign nation eapehis of managing s government without aversight of fhe Faderal
govermment, 1 also recogiize that the United States 1866 treaty with the Chiernkes Nation was
somewhat unnsual in fs requirement that the Cherokes Nation Tenogniza the rights of individua).
Freedmen in exchange for amnesty and the contimuation of the Fovermrent-fo-govemment
zelationship between the Udted Stuves and the Natlon, .

Tam soncemned that approvel by the Department of the 2003 amendment at this tie would bs
used by sorme 2y 2 validation or evidence of legitimacy of the Cherokes Natton's removal of its
Freedmen members from the iribe ip apperent vialation of the 1866 treaty. Therafore, ] cannot
&pprove the 2003 armendment koowing it mey pravide the basls for violating the ttms and intent
of the 1866 weaty. ,

. Inits Denember 16, 2006, decision, the district oaurt in the Pann Yitigation stated that the
Department's faiture to act on the 2003 amendiment was {ina] sgency action for purposes of
establishing the cetwet’s jurlsdiction to hear the case, Notlrng in the Cherokee Constintion or the
Department’s reguiations imposes 3 fime Fmit on the Depariment’s responsibility to approve or e
disapprove amendments o the Constiteion, The aourt's conclasints thet the Department's faflure
to act ttil now constituted firml agency action does not presiude me from making & decislon pow
on whether to approve or disspprove the 2003 amendin \

In glosing, I want to aésure'yon that ] bave the nimost respect for the Cherokes Nation and its
powers and right of sslf-government, As the Federal govstritnent works o honor and iplement
the 1866 treaty, we trust the Cherakee Nation will zlso honor the freaty that it entersd into in the
exercise of its powers of self-government,

J. Artmen
Assistant Secratery — Indian Affairs

e et et 4 e e e— - . e .
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

SEP 09 7201

The Honorable 8. Joe Crittenden

Aciing Principal Chief, The Cherokee Nation
P.C. Box 948 _
Tahleqush, Cklahoma 74465-0948

Dear Chief Critienden:

We have followed the news of the upcoming election for Principal Chief with interest and growing
concern. I write to advise you that the Department of the Interior (Department) has serious.
concerns about the legality of the Cherokee Nation’s actions with respect to the Cherokee
Freedmen, as well as the planned Sepitember 24, 2011, election.

On August 22, 2011, the Supreme Court.of the Cherokee Nation 1ssued its decision in the matter
of the Cherokez Nation Registrar v. Nask, Case No. SC-2011-02. In this decision, the Court
vacated and reversed the earlier decision of the Cherokee District Coutt, as well as.the temporary
injunction that maintained the citizenship of the Freedmen. We have carefully reviewed this most
recent decision. I am compelled 10 advise you that the Department respectfully disagrees with the
Court’s -observations regarding the meaning of the Treaty of 1866, between the United States of
America and the Cherokee Nation (Nation), 14 Stat. 799, as well as the status of the

March. 3, 2007, amendment 1o the Cherokee Constitution.

The Cherokee Constitution ratified by the voters in June 1976 expressty provides that “[njo
amendment or new Constitution shall become effective without the approval of the President of
the United States or his authorized representative,™which is the Secretary of the Interior. The
Department declined 1o approve the 2003 amendments of the 1976 Constitution, as evidenced by
the August 30, 2006, letter from Associate Deputy Secretary James Cason to Principal Chief
Chad Smith and the March 28, 2007, letter from Assistant Secretary — Indian Affairs (AS-1A)
Carl Artman to Principal Chief Smith, copies of which are enclosed. Although on August 8, 2007,
AS-1A Artman approved a Juns 23, 2007, amendment to the 1976 Constitution that removes the
requirernent for Secretarial approval of amendments, that decision is not retroactive, Thus, the
decision of the Cherokee Nation Supreme Court appears 1o be premised on the misundersianding
that both the unapproved Constitution adopted in 2003, and the March 3, 2007, amendment that
would make Freedmen ineligible for citizenship, are valid. The Department has never approved
these amendments to the Cherokee Constitution as required by the Cherokee Constitution jtself.

Furthermore, we understand that in 2010 the Nation adopted new election procedures which will
govern the upcoming election for Principal Chief. Those procedures were never submitted to, nor
approved by, the Secretary of the Interior or any designated Department of the Intericr official as
required by the Principal Chiefs Act, (Pub. L. 91-493, 84 Stat. 1091). Pursuamr 1o the Principal
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Chiefs Aot, enacted by Congreéss in 1970, the Secretary is required to approve procedures for the
selection of the Principal Chief of the Cherokee Nation.

‘We are concemed that the recent decision from the Cherokee Nation Supreme Couri, together with
2010 election procedures that have not been approved by the Secretary of the Interior as required
by the Principal Chiefs Act, will be the basis for denying Cherokee Freedmen citizenship and the
7ight to vote inthe upcoming elsction. The:Department’s position is, and has been, that the 1866
Treaty between the United States and the Cherokee Nafion vested Cherokee Freedmen with rights
of citizenship in the Nation, including the right of suffrage.

i urge you-to consider.carefully the Nation's next steps in proceeding with an election that does not
comply with Federal law. The Department will not TeC0gNize any action taken by the Nation that
is inconsistent with these principles-and does not accord its Freedmen members full rights of
citizenship. We stand ready to work with you to explore ways to honor and implement the Treaty.

Sincerely,

"Larty Echo Hawk
Assistant Secretary — Indian Affairs

Tnclosures
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‘United States Department of the Interior
K OFFICE OF THE SEORETARY
WASHINGTON, D.C. 0240

MARI5 0.

Honorable Chadwick Smith -
Principal Chief, Cherokes Natlon

P, Q. Box 943 ' .
Tahlsquah, Oklahoma 7446-0048

Daar Chief Smith: .o

"~

This Is In respdnse 1o your letter of November 7, 2001, requesting my decisian on the ) v
prepesed amendment to the 1975 Chetokee Natlon Constfufion ("the 1875

Constittlan”) thet, if endcted and approved, would ramaves the mrovision re chiring the
Secretary’s approval'of constlifutional amendments.

Arligle XV, Sectlon 1, of the 1875 Constitutlen provides that “[nj¢ amendment or new

Cansiitutian shall become effsctive without the approval of the President of the Linlted

States of his authorized representative,” You have advised thaf the proposed

referandum regarding the amendment that is at lssue hers would b presented o the
" . Cherokee voters In the following form:

. REFERENDUM ON CONSTITUTIONAL AMENDMENT

Articls XV, Section 10 of tha Charakes Nation Constliution, adopted by the
Ghergkes people on June 26, 1 2785, states: *No amendmant or new
Congtitution shall becomes affactive without the approval of the President .
of the United Siates or his authorlred represenfative,” v

SHALL ARTICLE XV, SECTION 10 OF THE CHEROKEE NATION -

CONSTITUTION BE STRICKEN TO ABOLISH THE REQUIREMENT QF
FEDERAL APPROVAL OF THE AMENDMENTS OR NEW

- CONSTITUTIONS OF THE CHEROKEE NATION? .
YES TO REMOVE THE FEDERAL APPROVAL REQUIREMENT
RO TQ RETAIN THE FEDERAL APPROVAL REQUIREMENT.

We have no objection o the referendum as proposed and | am prepared to spprove the
amendment delsfing the requirement for Federal approval of futtre amendmenis,

subject to certein understandings. Flrst, all members of the Cherokes Nation, hchuding

the Freedmen deascendants who are otherwise qualified must ba providad an squsl
Sppartunity fo vote in the alection. Sacond, under current, law, no amandrment ofthe '

L ——

do
-

S—

08/28/72002 FRI 14:4F [TI/RT NO d73531 Morl



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 10 of
: 138

08/07/2008 08:28 FAX 813 B69 7736 TIE SQLICITOR 004
., B3/25/2002 18:43 FAX , . .

L, ‘., . . el };-7;1“ ;{1‘"1‘ i e *

St ngraeiistetwe e L1 .o ‘
. 4 ReRERERER e iy d sy
R ) ‘ ] * ¢ * R T ",c "':‘:‘-';l;‘yxa'lx:‘ LA ' ' ’
) . c i

Doty o
R

-

L}

LIY - .

PRRKE . e TN , : PRV R At
. oA

. 3y

. v
. T p R e, ' !

Natian's Cansttiufion can efiminate the Frsedmen from membarship In the, Natidn .

absertt Congresslonat authorization. And, lastly, notwithstanding any amendment of ths
Natioh's Constitution, the Act of Qatober 22, 1870 (84 Stat. 1091), untll it is repealed or
armended, will stlf raquire Secretarial approval of the probedures for the-staction of the :

leaders of the Cherokes Nation and the siher of tha Fiva Civilized Tribes,

If you have any questions, please do not h'esftate in.'cail me.

o

Sinoeraly,

-’

&
>~ Assistant Secretery - indian Aflalis -

ct:  Regiowal Divestor, Hagtern Oklehomg Reglon ,

s

Field Solicitors Office, Tufss ™

13
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United States D;p'artzﬁént of the Interior . .

OEFICE OF THE SECRETARY : A Lo
Waikingtn, D.C, 20340 . S

APR 23 2002
Honorable Chad Smith
Principal Chisf '
Cherokea Nation
7. O. Box 948 ‘ . ro : -
. Tahlequnh, Oklshoma 74465-0548 ' >

Desr Chief Srofth: . ] Co

Thig is i tesponss 1o your letter of Navember 7, 2001, requesilng my decision on the proposed
amendment to the 1975 Cherokee Natlon Conatitutiog (“the 1975 Canstitubion™) that, If ensctad
and approved, would remeve the proviatan vequiring the Beosetney's spproval of conatitutions] |
sméndments, Beforé reaponding o the aubatange ofyaur raquest, | want ko clarifly that !
nnderstand that you recently racelved a letter dated Miareh 15, 2002, purpartedly'signed by me
relating to rhis same sublect, I did not sign the March L5 leiter and did nat autherizs the uss of
the autopen $o engrogs ry signstare on the letter. The letter s of no validity or effect and should
" be disregorded, - _' ' . ' o
- A fo the bubstancs of your raquest, Article XV, Sestion 1), a¥the 1975 Constition providds
* Thiat ") axéhdment or ngw Condtitation shall berame stfective without the approval of the
Pretident of the Unlted Srdtay or his authotized papressritarive®’ Yau kava hdvises et the
prapossd refersndum regarming the amendment shes is 5} isaue fers would be prezented to the
Cherckee voters in tha follewing fore ~ - 7 . . :
, . DMENT
Axticle XV, Section 10 of the Charakes Nafion Consfitution, rdopsted by Hha
Cherokes people on June 26, 1976, states: "No amendment or new Consiiiusion .
. shall becoms affective withaut the approval of the President of the United States -
or his aufhar{zed reprecentative,Y | ‘ o

SHALL ARTICLE XV, SBCTION 10 OF THE CEEROKEE NATION

CONETITUTION BE STRICKEN-TO ABOLISH THE REQUIREMENT OF

FEDERAL APPROVYAL OF THE AMENDMENTS OR NEW

CONSTITUTIONS OF THE CHEROKER NATION? s i i

Lo
Iy

«TRICE OF THE PRINGH.G ;

AR 2.9 20 i

aard I BV
872002 FRI #8:01 [TX/RX No 81801 oot

t
5
!
!

'

g\. W oty
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YBS TOREMOVE THEFEDERAL APFROVAL
REQUIREMENT.

1

NO  TORETAIN THEFEDERAL APPROVAL

We bave no dljectlon to the reforendum as proposad 2nd T am prepared to-approve the '

TO4EETESTL i3

ooz

1 1

¥

. amendment daleting the requirament for. Redarm! epproval of futire amandvesnts, Uni itle
: repealed of amepded, fhe Act of Ootober 22, 1970 (94.Stat, Y0$1), will, howsver, sl agply.

I you heve any quesstons, please don't faesitate to call ma,

b3

P e LT T T T P PP P - o troreasas

g5/03/2802 FRI 09:01 [TX/RX N0 61801 Hion2
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RUG-11-2083 14739
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Tribal Dperations i il
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i onaralle Chuadvick Smith i 4

! A i

‘ Pnncipii Chigf, Cherokss Nation f i

{0, B 948 5 ;

Tableqiieh, Qlclsborna 74465 % 5

_ Dear CBIat‘S%m‘th. : :;

) BRI i i

‘The Actiof Ctober 22, 1070, 84 Stat. 1091 ¢ : 1

. N i . w - 1 L lth AGE ]

_ilecﬁun,- pfthe Pritcipal Chieft of the Ffva.fii;(zjﬁz:d Tn?,ggﬁtthﬂt the vsﬁm:m:hm:s for ﬂw% .

howevam; in rpcent elestions, thege Prooedares hive not beon Sy alégzr Bp;ryog-mmmﬁ

The United Stated District Court for the District of Columbia 1 lreld thgt e Act % .
Soantly in

Fult fores dndjeffect: Seminols tion of Okiahs
! o . oms v. N
gné:):c. Metriorandum Opiniox Sept, 27, 20013, Raged upon’theci?;o et ot
CHCItoR, we fre advising earh ofthe Five Chvilized Tribes that their eje:ﬁondfﬁim ::: :E:
e, Sxhdd

sets fortH progedures for the alecth Pbsionl (Thi
| . §P1' 3 T ihe slection of Peaeipal Clief, musrba@m. gved 3t
Hyou haie sxy questions regarding this matte, ) Lo :
Oficer, t O18) 6872313, e et plosan vontact Karen Ketcher, Tribal Operstighs
W oL S ;’
Respectfilly, ‘
E ¢ . E 13
o f:“‘___',_j' Sga.) Dennis G[' Bpringwater t
N i - ) o Director i ;
] ;
o |
i |
o i
;- :
" ;
s i ;
I ;
< i i i 3[
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Tribal Operdfions
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Mr, Reiprabnd Van ;N30
Meniber, Cherokee Nation Election Commission

P O.RHOX 1188 : : I

- Tableghall Oldahoma 74465-1188 : ]

|

g

tf i
i

!
Daar} fr. Vet .
i1 : !

. ‘This § %tezr acknowledges receipt of & oo : : | '
! ; vy of a certification of rdsults of th Cherolee Mt
Electipn h?ld Saturday, May 24, 2003, In thie copy, the Eleafion Com;;ési:n aerh'?‘i]z? : iitgn
Oy £ &

results feflect the owinome of a besount conducted E
Iu.diag;iA eals Teiransl held o o 17,30 20220 §ud at appeal and rlingy the

. 3

;[ i : '
The Eapion respeatilly requésts that the ered f

K ; : ; gina] of the Jume 23, 2008 certficas "
Zzzmried o this t_Jfﬁce with the appropriate signature(s), Tn additiol inorderto 1::?3?: : c];t lm‘l e
comeiis e g&:}:xw of the _fe:enduzy fuestion, the Tribe must| submit clc:xm:::zx:ntafriox':f;iﬂ‘&:}ltg
ox E‘f {a:c tf i Pigfﬁﬁﬁégjfﬁzaﬁvamqﬁmm sstforthin the Ttibe’s Const ntiati

Hj . dinan : as expeditiously as P} sible on this matter,
I youl have any questions or zequise firfher e i ;

2l ] % planaii i i
contag Karen Ketcher, Tribal Operations Ofﬁcﬂll: at (913 él) ?'g?ﬁg;ﬁgm . d Soumention

) .

v
qr

lease

~)

il

019 o

Respecifully,

1

1. (Sgd) Jeanetée Hanna
. .

i ' Regiopal Direcior

KRETCHER Jd:06-24-03
:File - Cherokee Election 2003
‘chrom | '
: mailrébin

]

}

i

BORD)
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Tribal Operatids :
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:", T oo h
Honor ’ ie CGhadwick Smith
P::mc.t;ﬂ;‘ Cigﬁ’ef; Cherokes Natipn :
P. Q. Bbx odg - .
Tahlegysh, Qklahoma 74455 :
: i {

Dear Cief §mith:

at

s, : ‘ i
-This lefier i{ regarding mattepg delated to the Cherokee Nation Elestion ot M

{
t
L
i

By 24, 2003, [The

Easters{Oiclahorma Regioma] Office (BORD) s 1y receipt ofa Jane 23,63?303 letter from the Cherhteae

Mation Fleotion Commission cettifying the
and certain Coumcil reprosentatives oertifyin

T A o5, % the results of the Raferend: 3
Ammd%fmts, and requesting 2 writtay ¥espomee of approval or disan%mval gli;nth?? ci?éﬁ;;b n:é‘

Tasuits 3
Interdort
i,

a . 3
Principal Dhisfy Act of Ortaber 22, 1970, g4 Stat, g t
[49) ., . L s 109 1 ¢ ,I'h A t
the eleckion gf the Pr}ﬂczpal Cb16§$ ofthe Five Civilizeq 'I‘rib?:s ;ugﬁn}::f t:::d B ¥
12" you hlow) o United States Distiot Civursfoe the Disteto e U7 POV b the Sers

fn ull Trbe gad effect. Seminale Natioy, of Ot oo eld thay )
e o Opioian of Septafsber 77, 2001, In toe pecera U240 N0: 00-CV-02384 (G Ry

asked 1 jsnbriait its current elepticy laws and Procsdures for approval |

?;-ﬁ th‘e election as 1o Counei] i8presentativ

resalis of the aleciion fiy s offices of Fringipsl ¢

the Actromby ;

co:éesgondenc:e, the Nationbreme

raspundgdl o the Kegion®s regnestby referring the Department 1o the Cherokes Natfon Copgg,

Cn May| 31, 2003, the Fxeautive Director, Chernlse Nation Goverment Regonrees vaﬁ‘ bt
N {4
it ooy

and THIS 28 of the Cherokee Nation Code and advi

g0 all L ised that the code if gyg;
and may b8 copied ftom the Chervkes Natisys infernst web site, Plzaiim
wWasg mtc;mcjﬁd o ganstiute the extemt 97'the Cherokes Nation®s com&sycindcnce T

It Boen é}': eag that sueh review gpg apprevel is neccssary b -
] : «fore th
resilts g’}fihc May 24, 2003, elec.gon 23 jt portaing 1g t{f office Df&?mZ]EMef

i

;
Further,}; tks presumed thar the TeOReST Lo Certify the efeotion agit pcrtai:ns tothe Referendum onlthe

lable for public retiesos
dvisc whethey theraf
garding this i}
CaU recophi

Constitdsipn Amendmentisareq,hestforappmval Of’thﬂAmendmenti,tselfpnrmamm Article i~
> Vx

Secﬁon?l g, ofthe Cherokes Nation Constitutian, >
! . 1

11

SO b i o e
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Frior toifls rptiremant, Assistant Secretary - Indian Affirs Neal MeCaleb
fiﬂ:e amendrment gs it had buan presentad ts him in deaft fo ],'J Indicated 4

1o, appra

followegd by

Arandfnint,)

with thy sw

Ccnsﬁt?ﬁbn
!

g the Cherokee Nation Code.

With thé]
is slatackq bejpwesentad o the Uherokes Nation voters during the
26, 2003, 11t showid be soted thatifhs Amendment, which would
approval 4f shnstitiiional amendments fa.the Cherokes Nation
hus mot héen; approved af this Hms, Aceordingly,

adoptedibn My 24, 2003, it s premature at this dime,

. i :l i 1
Dinally, ;i{h'e Aleting Assistant Seoretary - Indian Affairs has reseived

from anildnorney who Tepresenis several Cherokes Fresdmen,
Amendrent, the Région would liks to consider the Cherokes Nat
raisetiin; at \
that delik mimi
Thanik you for your continked mpmﬁml ragarding this matter,
do nat h?sftats to sontact this office.

L Regpectinlly,

Apsistant Seoretary;- Indian Affats
of the Tulsa Field Solicitor
;|Charles R, Babst, Jr,

Dl D anla o S 3
—— i

i

e

ine Matios. In order fo expedite the review of the Refergndum on the Constitnk
3 13 e
p}eascpmmdetmg‘pﬁica with evidence nesessary to estah Songtin

Ystaptive and procedural sleciion requiraments st forh in the Cherckes Nafhgz .

Amgndment in mind, thxs vffise understaiids that g new canstiftion has been prqpbséd

P YY)
i oR'§ position tegarding the is
gn;spcn.dcnce. Please convey a position, if any, 1a the Region as sﬁ asfaossibﬁs sar®
ens on this maiter thay proceed as expeditiously as passible.

{Sgd) Jeaneite Hfanfna

Regional Director’ §

6 willingiess
e if propet mroceduresWere
gl

ishthe Naton’s pompli

1

.

a3

Tun-off election seheduled ford fuly
removi;:se requiternent ef Fedbral
Constitufion or & new sonstintion:
4 « tme. A If the Cherokes Nation’s tresentstion 1o
Cherokdze voters of anew constitition is in some way premised won the Amendment thatthevo

the
rers

ﬂ';e snclosed correspond

NG
Asipact of the review of

the
1

3

———

H
3

T

———ree

It you have any questions, pldrse
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“ "
- | . ! . gwh'% ";:nrm 4" Sleh
CHEROKEE NATIQN { Peinipa i
; P.O. Box 808 f Piasg *
Tehlegquah, OK 74465-09a5 : o g
2150560873 : Dty Feinslpd, Chief
! )
i
L¥ahone Rogional Offise ‘
, Ok, 744016206 :
icee Nation Election of May 24, 2063 ;

Deg::;' LJB ! Hroma:

i ;

Y . L '
Thas 18 ,ﬁ TesSponse fo your letter appavently misdated Junc'11, 2008 concesss matters |
reldtedl 14 our election of Mzy 24, 2003 tha ved by 1 !

4:04;1 i :y 3 that wag reesived by fax ({n Priday, July 11, &

. | ;
The| hafers addressed In yoiur lettar conesm the fumdnmental defts of

| C}Dﬂro .
_ gmgln';m%nt. Therefore, the Department of the Imerior should e as one w]ff;f;fﬁ
mmﬁm o the copeerns of fhe Cherokes Nation. ézwtdﬁ:gly,a

1 N 3, - ha i
‘iuir offimporance be bumddiately alovated to the Secretmy for e s

htﬁnn;

5,
i

desioon for the Dupartment and therafire, reserve all of the i
P e¢ Nation’s righ
apﬂg?d:] in)arty Jegal forum, if the decision is adverse 16 the inferest offthe Nati‘::. y He

1 . 3
in f,‘:i: aée of seliFdetermination and self governancs, 1 am -
‘ ‘ o : shotked to fing

and fone |of Your letter to be toth patronizing and very parernslistio. It M&emmﬂ&
affigily in your Dﬁzﬂﬁﬂmerg destre 1o 75turn 1o 1he era of “buresnciatic Inperialigm " Iy
Hay "fh”- | Bezp ";gfj ‘gg ‘h}{:ﬁiﬂ. hm;’ !h; Court cheracterized the 'S metions
ovey fhe pilas ive Nativus for the majority of the 20% Cent :
zefirad \E:ﬁe intexference inthe clection gfﬂ.‘é Pﬁticipal é Hef Cmt:my, and specHically

Foyjthe Faoni, I view this sxchange of carresponidence to be a.gprecursor to a2 fmy |

: ' “During the period immadiately Jollawing the approval of the Five
Ab’, the Tnrerior Ligparimenl behaved as Ikaugﬁ% had i?;ré mmesﬁ f::
4 ith gfforts to prevent thiz erasiment of § 38 and the Congressional changes
o niade In Its draft of § & The available evidonze clearly revials a patiers
{1 of aotian an the part of the Department and it Bureay of Indian Affairs
~ designed 10 prevent oy tribal resisiance 1o the Department's methads of
t alfminisiering tgse Indian qffuirs delegaved 16 by Copgress,  This

Aoy o e bt o

:
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; ' R 5
: aftitascle, which can only be characlerized ay Buvecucrarié imperd :
. igeni . % n |
: mareifesied itself i deliverale o wpts fo frusrite, bz’!ﬁ;ﬂm f%

. gimerddly pravem from funcllonind the nibel
' v preserved by £ 28 of the dot " % - Mmm?zm pressty )
b (Hardov Kloppe (10760 ¢+ C i :

¥ would fsuggest that your aftormeys tevigw. the zbove, cdnsider ﬂ;e required capons of

constructias, 2d measurs your proposed actions against shlemn prénomoarments
erminhi i i ‘ : s of pelfa |
zjns:.ts ' iom pelicy by the Congtess ad Pr?sxdcm thet yc?n' agenq-%w toignore,

It it vy hops thal & satisfactory resofimion df these matisés can b hed .

seck & ’f‘is""mm 1n the courts a5 we have sfhoe the 1830° in urdbé # a‘otaan: n;:,st?; Zig
right, 1,0m saddeied fhal fho Deparisnent hyotld hold Hostage the Cherokes citizans
mandgte to X6a0856 their own afféirs, We have fatifully condusted jour slecHon bnder fhe -
tenes of; the Constitution of the Chgrokes! Nation and have hodored our part of the
govempnt-30-govemment wnd mst rlationships with the Unitel States, We ask ths i}
Degariment of Interior todo the same, |~ i '

=

b { w‘ill at;ldress the ﬂ:pa;-iﬁm af ymn:r mis :3 ted letr 3
cogmergted, Which follows: ‘ q . er ]??fmgn;fh by paragraph, a5

3

~ e

- ;Pasgl 1, Paragraph 1, you state, “The Region is aware nt‘ng Dire:
Dicpartmipnt of the Interor corey the election asts Combifremeschiaveny o L

- nde: The nobics 4o vage 5ffes md trimsminal of the certifimag .
Cﬁiﬁm oF the sesults of the elegted officers, Le. the Princt g&b%' :::1 Election
iy 5, Awas oY for the pumose of remesfing Denartments STiey
Daf?*”tlﬂemfdocs not e Chz:l;u electinng no pr.\.ﬁu 1, " -
wotee was for moogrition of leadership on . govenmm ey i Wi i
Usiited States. i i sovemmeni-lo-goventonant besis with the :

o : :
It @ fot that the Cherokes people have decided their Jeadebehs E

el ? 5 i
eotistitugionsl aniendment on May 24,2003 by » democratic E bﬁ :i aﬁvm‘ovejm;:
.Cfixemicﬁe fnve. On July 25, 2003 they will vote on 2 new conetitation amd for twg I
Temainitg oGl races o eomplets this {democratic procesy. M is nefiher for e
Deparument’s détermigiyion xor diserétion o second-gosis the njost hasic fund
principle. of self-governance: Sea Whealar (v, Swimmer.| 1987 d Nero v Chonn.
Natio gnd the Unised States, 1959, ! S l ¥ Cherake

. A e w e eee

o
=
3
St o

M s s ey e bt
T

H atmng';y vechinmgnd the Department of Ix;laﬁbr adfiere {0 the m - :
Count of Appeats for the Teuth Cippuit fn Nerp, . 3 monition of tha TS |

!Jndia” Tribes have g right o .selﬂ-gwenmeﬂ{. aué the Faderal

SOveITmEn! encourages iribes io exercise that right, Cons
¢  Conssquenthy, while
,?;a Depariment may be veguired by ugtute or wipal i!aw toy*nct in

p ey

e e a s s s g
T
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8,

Wi reazribal matters, it should oet o as t 2/ ; vESSiE

' inger-s/erence with a?r!bz’sﬂgiﬂ&aneb}gmmxfmi?? | wme i

A . 3
2, Fage 1, Paragraph 2, stries that,’ “he Nation hus bew edvisad i
_rgggg;ng"me: requiremunts of ths Printipal Chief's Act 0f€§cbc? : 1%3’?%‘1?3@
furitier fint f:;i procedures for slesting the) Prinoipal Chéefs of Hive Tribes nmst‘?;
Wﬁ %}; ﬁansﬁcng;ﬂ? oitc Seminole v. Norton, 261 ss y}mr Justification gnd
statg 'the ! a ubmyt its. ectip ‘

fon I o submpt its 'fam-rsnt election Jaws fand pocedures for
n p;mgﬁapli 3, you referenve the “Iviay 31; 2003 letter'of Pat Eagsdale:‘ . &cior

; 1 : . Dy
c;oyf_‘;umm Resonrces, who tesponded in m_? behalf 10 ydir requelt that the Chzmkgaf
Natlen wﬂ?m;!t its election !awg for your approval You Stats, *Pleast adviee whether 1he
roforra] intended to canstitute the istent] of the Chirrokee Natlbn's corvespand
regarding fhe see. Fucther you sisa, 5t does sppesr ﬁmtfsuchmm zud :ipprov:ﬁ:
i

¢

— e

o s st me e

ot e Sils 0} eas et S S i 00d $ i et 0
7 I TN A o

¥
1
t
1

o ottty b’ ey o amue s

necesbary ibefors i Depariment can recogrize the tesults & 3, elextio
a5 & fertains o fhe office of he Printipel Chick™ P My 24, 2005, eteation

t 1

Responses AS 10 your interpretation of the Seprimole case’ :

Naﬁ?.n’ or Cb&m.kec governmintal relaﬁunshsp i.‘f dmel'sﬁngmsh's {dTg: g: gehu ‘DEE;:
m]afmngtf;k}, 2% # our culturs, yaditfons! and Wismory. The Cherskes N?:E:’s
Constisurianal HIsIOrY dates back to the ot Constitution 6f 1827,]the Corstitution o
1835, and|the ohrent Constitution that wway plo-approved By e Sekretary i 1975 and
ratificd by the Cherokes yolers in 1976, Tie 1976 Constitntion Wix been amengded
Jeast twior with ibe approval of the Secratary, ! ' | “.

]

The Semirole Secisivn ssncema approvi] bf Canstitoti Menis; Cherg ;
: 2 Shoetn : : onal -amend 3 i
. Notioh kg consistently donplied with that reqnirement siree 1975 Ths?ézretary t:: :
’ :gr{éi&ed oy mpm:;'ﬁ}%unfimj th; Igo Aot by spproving the Qonstimtion n 1975 |
) x pr}wetiﬂre& Within the Cherokee Constitution, For o Utarier 5
cenhry, the Depariment hes mever 16 our knowiedge required }::r s:gqgemeﬁ i’;f.j
Chertikes :fNat:on submit itz internal ei.eaﬁonf praceddomes for Dep Capproval.
g;;{mk ;;;j?c]); ?v?marbmm i fae rmqth&g:ﬁmd the slections of the Prmﬂxpal'[ ipal Chiicfs of the -

ke | BRpTOVE ey acming gt
Nt e st st e I:clgﬁnx:f T r:r?at laws governing s%mh elections,  The

{1989 — Chadwick “Comtassel” Srifth : [
. 19d5— Joe Bynd s : B
) . 1981 - Wi P, Mazilier S ki
DD 19§7- Wibwa P Mukiler | ‘ : , g
; : 1983~ Ross Q. Bwimmer . B} i

1979 —Rosz O. Swimmer
|
i
g

i

s
¢
3
i
i
s
i
i
'
%
1
I3
:
H
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; : :

omtenans e 1

zn,s‘_h?fmm!er, refimsiced sbov, the Cout said /

- !ntgs #lght to conduct ar election wifitout jfederal :‘gzzea@ren%e i gssevnial

" toithe erercise of the right to .sz]f-gowgmnen A I

: P . i
Cheitkee and Sominols Listory s simifar as $ar as the treatpost and pefidy ofthe federa]
government duing the Treaty period, howpver, it Is different inf the Sorenations aod
davﬁlép:jﬁ:m of or constfmtional govormmelts. | ant disrayed by the inferanse that the
Depanmdnt ray wilkhold the rooggition b the Prinvipal Chi (s effice in order 10

e

Togiire SUbIDESSION 1 your demands, '

Mir; Ragsdale®s response was dured end delivered on May 13% aotMay 31 a i

your leitér. (The May 13" tetier i attached)) Mr. Ragstaly's latier jwme intendeg?:ﬁ?g
cougieo reSPOse 10 your persora! reguest 'of mp for informationjprior 10 the slection. -}
His.Iespopse s & swmmiry of the positien ofithe Chevokee Natlon., § note nedither you nor &
yout Departaent bothered to respond prior to the May 24 election} 1 also nte Thet M.
Ragsdaleisngquired of you and your ofSge i the Depariment Yind = pésition o the contery |
SOr 10 the Iay 247 election and he was advised ky you that there Was 16 responaes fom |
Wablingtor o b

] |
1 alss wish i point omt that we have bad no direct gov:rl[mzm%o‘-gwammm fL

diséussions o the isues 1 exchargeiour viaws, Tha 'brief phone|conversations by me i

R
XL

action. |

baskd upon OUF comversationy, that Depertiental stforneys ste direcing this conrse of

o ' .
I reaffire the Nation's previows answir, and I state for the Tecon that the Nation has ©
muich mdre i8 #esponsc to whiat appears to btia dommnd that we compromise our tights of

sel{fgovx?mmlm.

3, .'Esgéfg Parseraph 4. states it is presumed that we request- that the Depermens '
approve the amegdment voied on and approved by the Cherokes yoters an May 24", 2

Beypongs: The volers of the Cherokes Nation have spoken repredanting the will of the
Critrokee Nation. We seek federal approval and fulfillenept of the Departmcmt’s previous ||
cofamitchent. I 1t is needed, yor prefumption is cormotiand Mr. Ragsdale iy slready
defivered to you 3 deralled *Speciel Report™ pa the procss Jeadin g[up 1 the elcotion sod
ko enclosed documeniation of the Comstitufions] Comyeiion,|voter education, the -
relevant pesolttions, ants, and the efection Iay governing the Troceks, (The slection act is
mﬁssuhiiiﬁﬂe*i Tor your apprrval but is submitied for your referencelonly to fcifitare yowr
Teview, ) ' H

! |

M MIe e sem bm eres bt v owih

m

T e
oy

4. 5%@“ L, references Assistant Seorstary MeCaleb’s willin i)
Y ame: but adds, ©.. 3 gness to -
: .th ndmant, ..If proper procedores wers followsd by the Nation” E‘

E 4 ]

i ! i
! i R

1 b}

i
B
H
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1
!
} 3
i
!
H
i
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1 N , '
i - a ! .
i e

SRR N

.
1

}
!
Bapser AS stated earlier, the Specis! Report deliversd sto yoiz sffice lazt Fridey ‘;
!
i
i

1 .
1 provides you With comprehensive dodementation as to prposdural pomplisnes with the
: ~CQ£$1 uiory And laws of the Nation &5 well g5 the involvement and education af th: ;
eitizing of thve Clherakee Natibn regerding the referendums i quaﬁn‘ '
li . 1

: th‘r forgaer Astistant Seoretary MeCaleb aotually wrote In his ettic of April 23, 2(502, !

was; % -

“R Bawe 79 OBFSCUION o the teferendun: o8 proposed and Yam rreparsgd 4

- tolapprave the amendmant deleting fhe vequirement Jor Fedbrdl approval i

f, gfifesrssre atemdments! Untl] &t is repanled or amendad, the A}:t of Ocrober B

P23 70wl however, stif] opply. ™ i

*q i : :

1 sole Sedretary MeCileb alio srimowladged i this letter of Al 237 {hmt 2 peovious

Jertes m,{,d Idurch Ig, 2002 with an éntirely differant messsge had bean sent out by

Hirized use of b5 avtopen sigoatyre and that the tener dated Macth 15% wag ofn

validiy o effect &nil shonld e disegaided. I} appears that now that e former Assistat |

. Sm,ﬁ:mrs rtived that there are offiers 8 work to rowtite po¥icy detrrminations,

y ginted) o

5. P 2. sutes, “if the' Cherokee Nafion’spresema!'x‘au o tke\mmhg
vaters is #emi.gea‘ Hpon e amendmen that ithe volers adopred aulef 24, 2003, it %
p.reatmm‘.eg at s fime, Lo :
Rﬂiﬁqh“:; The Cherokee Natlon refied'on the Deparimeant’s word W by Former 1,
Agsiitm ary MeCaleb, and bas conducted an slewtinh bn the good feieh belisf thay -

the Dspa would keep its ommitment regarding rthe ment. which way .
recogily approved by an avervihehning shajorily of Charskse voters,

'[gnﬁm‘hrea the previe

H

The Hewderatic process het hae baen ftlowed, accompanied with numerous pribic
anndfosreats, Srams ! process leading v and 1o 1he Slection s 5ot beey g gecrt, ||
aruf the Dépariment has not been excluded From the process! This ok beer am experme to 1

the Sherplkes Natlon of aver sevora] huntired thowsend dolats, ] 1

The Joonfaentstion demonstrating fhat the Nation bas exercised dud diligersue and good

faiths js coptatoed in the refirenced report. Plesse review the Sowameritetion. i
.The 'Depeé-ment showld not hresk he pre’vj'@us Sommitment mﬁg by the Assigigyn ;
Secrglary on belmif of the Departmnent. : .

I . i
6. Bagg i paraeraph 3, you provide a copy of a Jemver Som Velis dixd Veliz, Atormcys
at Lé_.a?u dufed June 10, '2003 t0 Ms. Aurene Martin, Acting Assmtan‘ Secretary of Indian
{
{
3 i

[T

:
4

z
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L
: H |
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, ! i . . g l:
v ® : .; . il ’ Q{. ' 34
. ASSis )f alieges vielations.of the Tresly wih the Cherokes Natias/and requests s BIA ! ] '

: Tl the Clverokes Nation elgorion of My 24, 2003 o be hildYinvalid, ]
e ) : 3 N
Rekpunsk: Prior fo meking owr conments on the allegatibns made by the lew firm, we |}

have sone preliminary guestions, o

e ' :

‘s Have the Velle clients exlpusted afl of the tribal andior Yederal administrative .if

K @sﬂiﬂi?

. 14'&' gc', please provide the rooords for qur sreview, ! 1
e ;{fngt, why should they not ba yequired to do 507 . . ’L .

5 Can&usinn i

| - _ ! .

Tt .appedres Ehat fhis dssus s about to be decided by she Assigtant Seorvtery or thy |

e , “Therefre, we request the derigion and dislogne Ty Nation and the

D be elewated to iy Washingrom, .G, Jovid I the tuteredt of sesking resohution I

. mﬁ%hg public policy on » timoly basic, We reget that ftjappears that you lavs |

. ba;n sen 1o state the bidding of otfier officials in the Department who appesr 4 haves &

bias against the self-govermmental rights of the Chorokes Natiorl We belisve & in the
bt interest of the Nation to hear ops Departmental vais and cfeei with ane decision

mitker v protact our interests sod preserve our Hight to rﬁcl'vctbiaims&en’mhe courtwif - f

E: illﬁﬂm‘.i’lﬁﬂ 0eFFSRATY. : |

"
t
H
i

§

" {2y iMay 13, 2003 Jetier from Pat Ragadale, Dinctor, Govarnmemt Resonries, Serokes Matton ta
Jganetts Hannz, Direcies, USHIA, Bestem Sklabma Reglon !

)
H i ' ’ s
o W:‘b;c g;hmc MG:?ﬁa, Asting Aszs:tam Secretary » Indjan Aﬂ'aﬂ‘n‘
Hemewabie e Oriles, Depity , US Dspaciment of Isterior
Ronarable Gals & Mo, Sterdary e ’ ;

e b i 6 B mase—e v e teeta— aa §

[y
v 1 3mmy svmm g s ies s

em @ Tk ameedt Lo -
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. F.28
S i “anuﬂ gk
P’IFEH
cmom NA’I‘ION el
70, Bok 848 i Hastings Shede -1}
Tahlequaly, OK 744650748 Cwan i
SX8-45640671 qu:y!‘ﬁm;ﬂ NeF
.« Sy 142007 | i
; - . i
' mﬁn;mxfxc f3ale A Newton The Honerabls Stephen Gelles g
uS, D&gamumofihelmaﬁr .8, Doprtuket of the Interior ‘
chjsmfv : . IsWOStNW |
{ Woshifigion DC 20240 Washinghon, DC 20:10
i gt Secretary - Indint Affuirs !
: : , :
DC 20240 W ;

Rz* :ltrmlnt Requent ko discegs the Constitetion of the Chevokes Nafion and the
' ,rlkmfguﬂm of recent Cherokee Natiomjelections | :

wwummsmmmmmmwwm o

%mwmmmmnmamofwm hghm;&mﬁymthe ;

ot

0. sud vequest ot mmediate conterence o disciss this
Yater this week or cacly nect, ’!'B.epmpmofm
mom&uimmabeﬁmnmhtesanammmsmcommd

I hawe s small delsgurion fom s Chfrokes Nation 10 travel fo Washingion to mest
with 36, ‘ﬁ‘!mdekgnﬁnnwﬂimmofm Principal Chist Wikis y Becreiary-
“Freasyrty Ty Heana, Dirsstar of Goveomest Réssutces Pt Ragsdule, i Tribal Cotned] *
Merobes, and oo, { wish o disowss 1 poading dpproval of th ation®s eomst it}

mwmmmmmwmmxm ileb addeessed and other

mnth:smvblvmg e Semminiots v: Norten ﬁaofgmasﬂ:at Bmmiomzryapply 1o the Chemken
Nmon, !
: ! !

‘the govermem-iorgo v, relatapshiy, I wspecdfully :
: &dmtﬁelaadqsamempmmmdmm Nation aod zot otr
1his omtter 35t beresolved quickYy, i will xely Iendership aag-«
deeixé. id Inigation and public contraversy.: Icanmtcuq:hasizn that tinre 35 ofthe, |
mn%d— Chaxokee panpls mfe to vote on & #ew comiitdtion and o -0 seats on July 267

L
?
H

e s s tewat 1 apw e e
L PO o PRI Loty

'
R
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JUL~18- St B PRI :
18-2B83 aiy ?S:i! FROF: COUERNMENT RESOURCES 948 ass TEE3 [To: 4518 7R19g04 - 4 Eg
ST |
. . g}:ﬁﬂ sl Smivh
CHEROKEE NATIC’IT Peincipfier!
: P.O. Bor 43 .
Tahlequah, OK 734650808 ¢ ) ’;’;‘g@ﬁﬁ”.
18-256-0571 i Depury Vefncipe) Shiief
Jy 18,8030 :
The Hoglo BL: X Steven Grilsg '
UL 8. Depirtspient of the Imering
1849 © Sefmed W, W. ' i
Washingion, . <. 20240 |
Rex (:?fo:ml:z:s Nation Constitaiipnal Amesdmerts ‘

B:arDc}:my Jcmtary Griles:

Thank yg; ﬁw teking the Hime yesierday (o visit with ma matters pertainin g

Fation’s| 2003 elestions, imohuding the adoging and péagjg adopf%u ?
N R

" amendhmdns g the Cherokee Natibg?s 1576 Comstitution,
i
As you ftgneszed, our attameys have formisheq
Selicitor’s |Office eiplaining thar nothing in the %ﬁ‘; Mci
sfbmyﬁbv alirer in any manner Vehatsoever. existing riles 1rder the 1576
citizenshiy in the Cherkes Natian, O situation thus eould nor he
Pmﬂﬂfﬂ%ﬁgp o Seminole Nagon case you mentioned, 2 case whers the Seiingje
somghit s nl.rgqiy-alfmi'he <Hzanship rights afthe Sconiouls Freedmes,
: i

N

1 appreciate Yelsterdsy's confirmation Yhat the i !
3 of Department

the rmﬁﬁgr Charokee Nation 2009 ekgtion for Py Wil shqrx;?i‘sme 2 lffer recogning

Jettee Fron) louy atiomeys, we also) ook S ¥o your Degarimont!s promps spproval of: .

comstitutiha] dment adopted by the Chemker Natio
. = : T Yobers anMay 24, 7 i
with fcrzpeir l'an1~ Sffcreimy Neal MoCatehis A 23, 2002, c)c:nﬁrmfmﬂ?; - -
Dcpifrbnné-t, > "o abisclion 1 fie reformim and & “prepared ty apprdve the
;:;ﬁgi f_h;hxs :m:mc:;[t for Federa] approval of fitare amendments,” zIt?')rtisi:x Ruzses any
nlthi ] - . g
e it gard specially raguast m&yoummctmmmwasgaym that we may b

Sincareiy,l ! '

ﬁ% -
Chiad Sl | ,
Principal Ghisr .

3
et e Y
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! . LAY ORFICES

FALLE
@oos

Sorosry, CHAMBERS, SacEss,
ExpDEEsOoN & Pzewy, rip

: YEEE R STREEY MW SUETR €00
! WASEINGTON, DCS00ay
{2ag} saz-0sa0
TACEIMILE {Ras) eme-omdn

v

Mewony J. Sosrosee livoaktenn)

Yeacorx D, Hesnee (axp

R Seorr Tavroms

Huwmyr R, Sicosp : July 18, 2003 JAwmms T Mwoconars
Bamn Partor CoAupERy v 1% Arroertaxa, Y. CromanTAcosg
Waram R Prewy . Micxiss K, BLanNKERT axy
L10¥D Bywroy Moxsz (o) VIAFACSIMILE: (302)208-3450 and Pmnsro B, Dseomg (am)
Doveras BL. Expermoy Mrcmarrx SrEree
Dexeary . Sndon : . OVERNIGHT MAIL
Yrrea X Mewsay fax)  } P EOMGEL
Aune D, Nozo ' Lazswps, e, BC,
Mimw 3, Baver Roate: W. DvBaedne janjr
Dawis ¢ Mgy : Hax B, Makmrey Somwens (g
Jwozg xzdnm : : MaTrERy go J4ERR
Gaxy F. Browsew body | MABTA HomMaw
[+ ol i Dovezas W WoLr (g

Scott Keep, Bsg. ;

Qffice of the Assheiate Solicitor
Tor Indien Affaigs  °

TLS. Deparivaent,of' the Ynterior

1842 C Strest, NW, MS 6456

‘Washington, D.C. 20240

A}
.

Dear Sooth:

*NoT AmamrrED Iy DA,

Re:  Cherokes Nation Constitntional Amepdment

IWrite at the request af Cherokee Nation Principal Chief Chad Smith in fallow up
o Chief Smith's Infy 17, 2003, telephonic conversation with you, Depnty Secretary Griles and
Assistant Secretaly Martin, ‘We mderstand that in yostorday”s telephouic meeting Depnty
Secretary Griles fequested that the Cherokes Nation’s sttameys explain i writing bow the
Constintional Asendments to be voted upon in the upcoming July 26, 2004 sloction will nat
alter citizenship ér voting rights in the Cherokes Nation. and thus do not implicate the jssues
addressed in Semimale Nation of Okiahoma v, Horton, No, (6-2384 (Slip. Op. Sept. 27, 200 1)

{zem. op. on moss-motions for summary judgment),

! In doing so, however, we note that fhess Arnendments have not yet aven been adapted,
znd that they are slso not pending before the Department, Rather, the only Amendraent thet has
besn adoptad and js awaiting the Deparhnent’s approval is the Amendment femoving the 1976
Constinmtion's Sebretarial approval requirement (Axt, XV, Sec. 1), Issues pertpining to other
Amendments, nof, yet placed befors the voters, would thus appear 1o be prematurs,

WASEINGTAR, D : ArtacRaaR JONRAY

Sax Drxog ALBUQURRGNE

07/23/2003 WED 18:15 [TX/RT NO 68281 @ons
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Scott Reep, Esq.§
Tuly 18,2003 :
Page2

Specifically, Article I, Sech un 1 of the 1576 Constitation Brovides as follows:

Al membets of'the Cherakee Nation must be citizens 23 proven by
xeferencs o ths Diawes Commission Rofls, Ieluding the Delawears
Cherokees of Article I ofthe Delaware Agreement dated the 5% of
My, 1867, and the Shawnee Cherokees as of Arficle T of the
Stavmee Agreament dated fie 8% day of June, 1869, and/or thesr
delsesndants,

‘The proposed Cu:;asﬁmﬁonsl Amandment to this Bection to be considerad next, week, reorganized
85 Artidle IV, Seetion I, wowld change the word “membare” to “eitizens” ang improve npon the
gtanmar of the sentenes, but otherwise sontaing no substautive change:

All sitizens of the Clerokec Nation myust be origing]l enrollees or
desuendants of origigal enralless Hsted on the Dawey Cammission
Retlls, including the Delaware Cherakess of Article T of the
Delaware Agresment ditad fhe o0 day of May, 1867, and fhe
SHewnee Cherokess of Articls T of the Shavmee Agreament dated
the 9" day of June, 1269, and/or thed descendants,

The proposed Constitufional Amendment to be considered next wenk enssan 1 add tha
Tollowing additiohat parapraph in Section 1, revognizing the “basic rights™ of the Cherakeoe
Naiion paople: |

THe Cherokes Nation recognives the basic richiy retainad by all
distinct Peaple and groups affiliated with the Cherokos Nation,
refainad from Hme Inmtmemertal, to remain 2 separate and distinet:
People. Nothing i fiis Constitution shall be construed to prohibit
the Cherckes-Shawnes or Delawars-Charokes from Pursuing their
inBierent right to govemn themselves, provided that 3 does not
ditninish the bonndaries or ucisdiction of the Cherokes Nation or

aoiflict with Cherokas Jayy.

07/23/2003 WED 18:15 {TEZ/RX NO 5824} I3 eng

.....................................................
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July 18, 2003 |
Page 3

|
.
H

No provision of'(_ihs sxisting 1976 Cherokes Constitution speaks to vater quelifications, and
likewise no provision of'the Proposed Copstitutional Amendments to be considered next wesk
addresses voter gualificationg,

Under the seventh Emendmant, ths Seminole constitutional amendment ptoposed in the
alternative that “$he term *Seminole eitizan’ be chatged to *Seminole Indigs citizan by bloag,™
The sighth ammlﬁmunt wonld havs provided that “al] Counedl memberg reprasemting Indian
Bands must have; at lenst vne-quarker Seminele Indian hlood by removing the sMeeption to this'
reguirement for Breedmar Coutefl members ™ Shp Op. 45032, In pertly sustaining the
Department’s dismpproval of the amendments, the district conrt centrally relied upon the fuct that
the pertinent Sentinole amandments sought to *ramnva tha Freadman from mernbership in the
Nation.” i, ot 1§ (deseribing the amendments). Apsin, in contrast to the situation presanted in
Seminalz Nation!the propssed Cherokes Nation Cons¥irrfionsl Amandments 0 be considerad
vext week do no!.:purpowtto disenframchise any eiﬁzeninauymannm-whaMemr. :

properly raised wiithin the Bureay's appeliate processes for contesting such matters,

‘
H

07/23/2003 Wgn 1B:18  [TZ/WxX No 88231 Ifn1a
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———vane

Scott Kesp, Esq.:
July 18,2003
Page#4 )
- Pl:f:asc: feel fize to call wpon elther of us for additional infosmation regarding this
mattar . .
i Sincerely,
; SONOSK'Y, CHAMBERS, SACESE,
ENDRESON & PERRY, LLE
By:  Lloyd Bemton Mitler
——— | Arthur Lazarns, Jr,

co; Hon. Chad S:htlh, Principal Chief

Ml e e tamy .

07/23/2005 WED 18:15 ITEZ/EX N0 88237 B
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United States Department of the Interior

BUREAU OF INDIAN AFPAIRS
Sy Fastern Oklaitoma Reglons) Office
- Poyt Office Box 5002
Muskoges, Okinhoma 74401
Ofce of tho Regional Divestor July 25, 20032

Honorable Chadwick Smith
Principal Chief, Cherokes Nation
P. O, Box 948

Tahleqush, Oklahoma 74465-0048

Re: Election of Officery #nd Constitutlona] Amendment
Deear Chisf Smith:

A indicated in the Toly 1t oorrerpondencs, thare is na express requirement in Federa} Jav that the
LDepartment of the Tnterjor oertify tha resglts of 2 Tribg] election for Tribal officials, including the
elpetion of Principal Chiaf, The Act of Ootobor 22, 1970 (B4 Stat. 109] ) (commonly referred to ae
the “Principal Chinfs Aot®), provides, however, that the procedures for selecting the Principal Chisf
aof the Cherokes Nation arg subject to approval by the Secretary of'the Interior, 'We aps awarc of no

. #vidence thet the Secretary has appraved the current procedures for fhe dlection of ihe Principal
Chief.

The obligation to 8pprove the progedures for selecting the Principat Chiefis 2 different matier than
cortifying the actua] selsction of the Chiefor any other officer. ¥t ig far the Tribe in the frst nstanee
1o resalve internal disputes over election prasodires and resulis. See Waesler v Department of the
driterior, 811 F.2d 549 {10th Cir, 1987). There are only Yimited eirenmstances which would justify
the Department’s involvemens in Tribel matters, I, at 55 1-32. ThePrincipal Chisfs Actestablishos
one such ecircuwmstanca, Ascordingly, in order to preserve the Government«to-Govemment
relationship and avoid undge interference in Tribal matters, the Department will continue to
mengnize yon ag Prinoipal Chief pending a fully informed agency decision regarding the Cherokee
election laws and proaedures pursuant to the Congressional mandate in the 1970 Aot

The July 11 letter also addressed the question of the reforandum on the amendment t6 the Tribal
constimtion. Former Assistans Searotary MoCaleb had stared hiz willinpness to 8pprove an
amendmient that would remove theraquirement for Secretarial approval of future amendments, iffhe
voie ou that amendment wag properly conducted. The proposed amendment that wanld remave the

— e ———em . ———
—— - Zoa‘d uwasity se/s5Z/4m SBze-~-J8a g3 wIE
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Tequirepient for Setretarial approval of future amendments or 2 new vongtitation has not bees
approved and is therefors not et sffeotive,

- This situstion appears identica] to the one involving the Seminole Nation of Oklsherna in which the
Federal District Courts upheld the Department’s position that the requitetnent on the face of the
Tribal Canstitation that smendnients be approved aould not itself be removed without Secrstarial
approval. Sze Sominole Nation of Oakoma v. Nerten, 206 FR.D. 1 (D.DLC. 2001) (CRK)
("Seminole I and Seminole Nation of Oklehoma v. Noriem, 223 F. Supp. 24 122 (DDh.C.
20023("Seminole IF), Ttis understood that the Nation takes a different visw of the Seminoels cascs
and that the Nation"sattomeys have cortesponded with the Solieftor®s Office directly-on thoge iesnss,
The attoracys representing the Cherokes Sreedmsn have also cotresponded with the Sofinior's
Office regarding those issnes. A copy of that letter fs attached. FFthe Cherokes Nation wonld like
to regpond to the Iotter froin the Freedmen artorneys or would ke to share with the Depariment eny
discussion regarding the possible affects of the Seminole I & X decisions on the May 24, 2003
elestion, please forward that informstion to the Solicitor's Office.

Tt is hoped that this has clarifisd the Department’s positions with regard to the May 24 election. In
the ixtterim, this office will continne its review ofthe materal provided by Mr. Pat Ragsdsic on July
11,2003, Ifthete ate any questions, please coptact this offics.

Regpectiully:

ko d

Regianal Dirgstax

— - - — S

| oBEetd ¥S81TT B@/5Z/40 as2zZ-2e2 B L34
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Sommite o FeElest REpyp .
Shief Cra St WAk 1 g 2003
. FINANCIAL DISCLOSURE REPORT
SUMMARY OF CAMPAIGN OPERATIONS
N
Monthly { MarchsjAprii 5May S/dune 5/duly 5 Final « August 6, 2003
(Flease Cirels Oneg)
BEGINNING CAMPAIGN FUND BALANCE
CAMPAIGN INCOME .
Contributions 31,755
Direct Expenditures by offiers — 18,649
Fundraising Activities 16,710
Inferest Income 9
Miscaliansous {Other Income) 0
TOTALS CAMPAIGK REVENUES 67.123
TRANSFERS TO CAMPAIGN FUNDS S —
Loans from Candidate 6,732
Loans from Othars g
TOTAL TRANSFERS 6,723
e e ot
CAMPAIGN EXPENDITURES '
Adverfisements ) 20,227
Bank Fess & Charges 0
Compensation to Individuals 7,576
Fundraising ()
Meals 495
Office Expenses 0
Office Supplies v 714
Postage 9,275
Printing 1.235
Rent/Laasing Payments 839
Talephone . 467
Travel . 380
Utilities : 432 \
Miscellanecus L 3,271 .
TOTAL CAMPAIGN EXPENDITURES 44,529
TRANSFERS FROM CAMPAIGN FUNDS
Repayments of Loang . ¢
Reimbursable Payments o
ENDING CAMPAIGN FUND BALANCE 25,325

riify that thi
¥ u

valid and correct tE the best of my knowledge and beljef,
A0/, March 3, 2003

s s
Signatpré [/ Dats
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éonl;zﬁtté to Re-Elect
Chief Chad Smith

FINANCIAL DISCLOSURE REPORT

Monthly wmu S/May Sldune Skivly 5

(Flsase 0

Finat -

———

August 5, 2003
Clrele Cne)

Financial Agent
(Ploase Print)

Name Suzapne Medesrig

Phone _{918) 456-2589

Address 301 s. Muskoges Ave.

Chty, State, Zip Tahlequah, 0% 7444

CONTRIBUTIONS
-__‘*“_—*-

Name Jack a. Abraﬁxoff
Address 8op Conmecticut Ave.

Washingtnn 1 . PC 28006

Date _12/26/02 Amouni $1,500
—— v — -‘\.-

Nw

Name Cherokae Builderg
Address 2005 n, 167tk East dve,
M
Tulsa, oK 74116

Date___1/3/03 Amourt _§5, 000

Name Reunagrd Btrickland

Address 2953 Chandlay o
Bugene, oR 87403

Date  1/8/03 Amount $5, 000

Name R.

Address 317 3. J5Eh Straat
Eroken Aregy, QK 74014

Date_1/10/03 Amn;unt_yg.soo

Davi

Name Robert & Kristing ¥4
Addrass 227
Hillsborough, CA 94010

Date_1/26/03 Amount _$5,000

Name Aligon XK. Friedman
Address 2275 Summit Driva

Hillshorough, G4 64010
Date 1/28/03
—teiPS

Amount _$3,000

[ certify that this is valid and correct to the best of roy knawladge and baljer,

et

Signature

Harch 3, 2003
Date

No Binancial Activi s to Report,

H Hd and con?'e

&

o

dﬁ\e best of my knowledge and beliet,

Date
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Sothmittes 1 ReElect
Shief Cliad Smith

FINANCIAL DISCLOSURE REPORT

Monthly - MarchS/April SiMay Shdune Siduly 5 Final - August 5, 2003
{Plaase Circlé One)

Financial Agent
{Ploase Print}
Name Suzanne Medearis Phone _ (918) 456-2584

Address -301 5. Myghogee Ave. .. ., ... .. ___ .
City, State, Zip__ Tahlsgqush, ox 7hibk

LOANS

Lending Institution Lending institufion

Address Address

Date Amount Date Amount
Lending Inafitution Lending Instiufion

Address Address

Dats Amount Date Amount .
Lending Institution : Lending Insfiution

Address Address

Date Amaunt Date Amourit

1 certify that thls Is valld and correct io the best of my knowledge and bellef.

Signature . ‘ Date

Nog Financial Ac‘c}i/ﬁes fo Report. ,
| £artify that this is/valid and carract 1o the best of my knowladge and belief.

AlL&AY ; Z@fﬁf} a L _Mazch 3. 2003

-iign Date
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Trihal Operations

A & g
Henerable Chedwick Smith
Prinotpal Chief, Cherokee Nation
P. D), Box 948
Tahlequah, Oklahoma 74465-0248

Dear Chief Smith,

This Tetter fither clatificg the Dopattmant of the Intericor®s position with regard to the Cherokes
Nation of Oklahorns election for Principel Chicf of May 24, 2003,

As previowdly disongsed, there is no express requirement in Federal Jaw thet the Department is
required to sartify the Tribal clection results, In this regaed, the Departsent s not cortifying the
glection resnlts of Tdbal officials,

The Department has rovicwed the cmespon&enca from the Nation’s counse] and the counse! for
individuals asserting that they are Chetokes Prosdman denied the xight to vote in the May 24 Tribal .
clection. The Department’syole in this ares is aantralled by the decision of the Tenth Cirenit Conrt

of Appeats in Wheeler v. Depariment of the Intarior, 811 B.2d 549 (1 0% Cir, 1987). In thetcasethe
Cirenit Court noted:

[Tihe Depariment tafces the position that, when the ibe provides a mesns far
challenging slucticus, the Deprtiment bas 1o anthority to overiie the decision of the
1ribal govemnment s to whether 2 candidate is Jegally slested, Plaintiffs admit that
o Cherokes law or foderal stututs ragnires the Department to act in the present case,

T st 552,

The Court went on to conclude:

Any electipn dispute can be resoived by Cherokeoe tribal firums, withont any
Department involvement. Once the Cherakee Tribal Blestion Bomd cortifies an
glactian respit, the Department can carry out its stanstory ohligatian to intaract with .
the lepnl government, and dory not need fo resxamine the results of the tribal
elestion.

14,

resacasmronac st rabentastsananeasionns



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 54 of
138

08/07/2008 08:18 PAX 818 8BRS 7738 TI¥ SOLICITUR gooz2

Invisw of the holding in Wheeler, it is insppropriate and prematire for tht Depertment fo guestion
the validity of the election of Tribal officials,

Baged on the Natlon’s Election Commissian sertification of the results of the May 24 election, e
* Department recognizes you as the Principal Chief of the Narlat,

The Depariment sontinucs to have under review the May 24 Tribal dection results on the proposed
atmendmont of the Tribal constititon that wauld remave the rermirement that fivturs amendments
bie approved by the Secretary of the Interfor, This review is on-going.

Respectiully,

i, Jeanefte Hanna

Regional Director
o

Lioyd 8, Miller, Esq.

Sonosky, Chambers, Sachss, Miller & Munson
500 Wast 5" Avenus - Suite 700

Anchorage, Alaska 99501

Jom T, Velia, Esq.

210 Bast Main Streat !
Suite 222 '
Norman, Oklahoma 73089 :

Acting Assmistant Secratary - Indinn Affairg
Matn Taterior Bafiding

1849 £ Sivect, N.W.

Washington, D.C. 20240

Assistant Salisitor

Division of Indian Affaire, Room 6449
U. 8. Department of the Imterar

1848 C Street, N.W.

‘Washington, D.C, 20240

SKEEP: AMARTIN:THANNA:08-06-03
file « Cheroker Mation Blection 2003
chiomy, mailroam, BORD
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swen VELIE & VELIE ATTORIEYS A

R
-

. 210 East ivialn Stest, Sulte 222
it hiarncr, Oklabon 73069

T ww . anlinsviscecom

il !
Joniition §. Viatie ! Yelaphons: (408} §64-0525
Wiligra Vele 1 Facsimile: 1408) 34642887
Terryas L Rtand ¢ TelFres {877} 042525

i} ; Emall hfn@veﬂeand& =lls.cam
Tohe 10, 2003

I\lfsh Axrrena Martin i
Adtink Assistant Secratary of Indian Affairs :
849 1 Northwest :

%J' ington, ID.C, 20240 ! i

>tDp 4140 ) '

hin nterior Building s

1:aMa1‘l and Faosimile: 402-208-5320 :

x
i

I .
E.c Cherokee Freedmen membsrship in Cherokes Nation of Oklahoma
!Tﬁ: ar M, Mﬁrdn,
i

T represents Marﬂyn Vatm, Ronald Moo, Doneld Mo n and Hattie Cullors.
i ase individusls are direst dencendants of individusle on the okee Freadmen Davyos
Mls| Cherokee Freedmen are Cherokees of African Descent that wers vecognized by the
herc ket Nation and the United States as full members of the Cherolcea Nation umderthe
‘-Zi‘mat‘( of 1866, i

ik

*Jp-le Seminole Cases decided by Tudge Kown-Kotelly and Indgr.- Walton it Washmgum}
B.C. determined that fhe Treaty of 1866 between the Seminole Nation and the Unifed::
tat pmtackxi the membership of the Seminole Freédmen. Al fhe Kotar-Katelly Cm;':t
cwn ined and the Walton Court confirmed the Seminsls Treaty of 1866 is sl valid,F
1¢ Crerckes Treaty is as yell, Therefore, the Cherokes Froedingn are entitied to
hemBership in the Cherakee Nation, Membership includes voimg rights and =1l pther
nembership benefits a.ffordad 1o other Cherakess.

Ve -t‘n

ey,

« arp

Towsver, the Cherckee Natmn of Oklzhoma has dechned me.mhr::stnp for these
ﬂiwmiua}s The denial ofjmembership is rade 2s 2 matter of policy for Cherokess why
e only o the Cherokee Freedmen Rolls. As a resnlt, Cherokes Freedmen wers
the right 1o vote inlthe election of May 24, 2003, 'mare fore, said election wouid
m alid as it preclude members of the nation from voting, Cherckes Frosdmen are also
Napled the tight 10 recelve any benefits affotded 10 the other mgsmbcrs of the Cherokee
ation. . :

'_l
iy

i
] : s
13 3
: i
i . i
it H
L ¥
H '
i :

[ . [P L U B

[ ey
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- e -
o tho aomm ot &
e saeias s

i

ose| eotions are violations of the Treaty and federa! law and the individuals Tequest tHat

Buean of Indian Affsirs perform its fiduciary Gufles o all Cherckess and snforos the
nbership rights including the right to vots in Cherakes Nation Rlections ot the
oless of African des¢ent under the provisions of the Tusaly of 1866,

TR :_E .
g_g

individuals request the Burezn of Indian Affairs take sty dnd all actions to protectits
%ﬁ tP membership in the Cherokes Nation including determining the May alection

]

imvatid, requiring & new slection that includes the Cherokse Froodmen's rght to vote ai
welll s inclogion in 211 oflier rembership rights in the Cheroke‘e: Nation.

|2 :
! ihege i a0y more infcn?aﬁcn I may provide yon ao that you.can adequately oxaming
thil Iegue please contact me, i

%iﬁce:-eiy, e
i ! l,/‘}

ia t
L . /

ke

=le

: 0. Bux 8002
Nuskoges, OK 74401

'd: Bstorn Oklshoma Regiona! Director

e m e ate e bam tess et e

ORISR
!
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¥
1
1
xi!
1
I
5
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Joncitan 1 Vaie ' . Taephone:  (405) 364-2525
W Vi i Foosimile: JA05) 642587
Tcn‘gpL ket D ol Free: {877y404-2525
i Emolk lrﬂo@vanecmd«Fﬂa.aom

Juiiz 21, 2003 : i

B‘I.r‘ Sdott Koep |

torniey for the Buresu of ndian Affairs
D Northwest

: I

i:
is

1849 ¢
3}@
Pz
R}a Certification and recogmﬁon of Cherokes Nation of Oklahama clection reyults in
‘lght f Cherokes Frecdmm ingbility to participats

Bder

il and Facsimile: 2!)‘5 308-3480 '

i

21D East Main Strest, Buite 222 {
Newncn, Oklsherma 78069 N
weew.onlinavisas.com .

gion, 0.6, 20240 ,

i represents Marilyn Vann, Ronald Moon, Donald Moon and Hattie Cullors,
ese individuale ere dirept descendants of tndividuals on the Cherolkes Freedmen Deves

actviged bylv.[s Aurre Meartin that you and Charles Babit were the lagal counse}

. Keep: :

1

Cherokes Froodmem are Cherokess of Afifcan Descent that were recogrdzed by ths
Nation iud the United States as full members of the t‘hamkae Nation wnderihe
of 1866,

3
i

Ky

ing the issues sumundmg the mattey of eerbification of the Chergkee Natlon of !

st

e a Y e ol ol R T

'il

s,

f‘?.f;cn
Pl

‘partification may be defeimined at any time and a1 trediatelstatoment from the

ICherblkes Freedmen is néccessary Aswe hava niot seen the brief of the parties sesiing -

I

l :
|
i

1

' i
j

3

padis
,wi;t}ré
. _:q'th 5

Y :-I:a'b

fartin advised me today that the individuals thet desirad ;he recagnition of the
pn based their posxﬂun on Wheeler v, 1.8, and invited wjto draft onr position on

i 1%sue for your ravmew.

1

e Cherckee Freedmaen were not entitled o vots in the r¢emt election, TIds actior; is
ot violation of the Treaty of 1866 and the interpratation nf a very similar reaty

oma slection. As you may know, T wrote a letter f5 M, Martin adfreesing the 13?116

he Semingles by Federal Tudges Kotar-Rotslly and Walthn in actions that we w e
nvolved in. Thave attached a copy of that letter, :

1
]
i

excnss the abbrevistsd position statemant, We understand firat a decision an
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ation, pieass accept this langwage as an aid to your det ion regarding the L
raze and not & full brief an the position of the Cherokee Freedmau ore respon§e

party’s position, © reserve the right to fuﬁy‘mcfour sition i1 the avent
an results,

erv. U.S. et ul, 811 F, 24, 549 (1587) holds, “that Indian Tribes heve 2 right to
8 1f verment, and the Federsl Govetiument encotrages tribds fo exercise that tight.
ﬁqns vently, while the Department may ba required by statuts or tribal law to actin
flsal mattets, it should act 80 as to avoid any un.necessary‘ interference with a tribq's
r'ight 0 self governmient.”

Whild we agree that the Reders! govermnment shonid nat unnen&vsanty interfares with a)
} ‘ﬂljc' tight to sel~govertitnant, upholding the Treaty of 1866 pranting the Chergles
Hreedmen oitizenship in the Cherokee Tribe is not merely unn¢cessary interference.

Hurtt u;ﬁ' upholding the Freedmen’s right to vole in tribal elections is the position the BIA

tok i the Seminole cases. These pnmticms were supparted bys two Federal Judges andl
Bfe ditectly on point with fhe Cherckee situation, !

th Principat Chiefs Aot af 1970, which stares that cermin prodedures must be spproved
Hy: the Dapariment regarding slections, The Cherokes Nation tiever subrmitied the

procedures disenfranchisihg the Cherokee Freedmen right 1o vote for Department }
ipproyal, therefore, the Department never approved the procedures, The pmecdurea ]
dissrfranchising the vots ifor the Charokes citizens of African Sescent arein dirsst |
'x]i@la on of the Treaty of 1866 and the recent Seminole cases, - {

1 undorstand thet the BIA, Jmey tako the position that the clecticn for Chief may be

etﬁﬁ ed and recopmized hut not the slection on the canstamuomal issme. These issues
tahnot and should not be distinguished, The oloction s fatally ﬂaw&d becanse some
of the Cherakes Mation were not permitted to voie, thqre:fara, no part of the
Imn n is proper. This ts'not merely an inter-iribal dispute buf a direct violation of
reaty tights that pratect the citizenship of the Cherokes anIﬁcan desoent.

-._J nr'-o

‘ﬁc HIA mmst uphold its trust reaponsibilities fo the Chemkac Nation, nc metier what
prdpet position. the teb tales, Saminals Nation v. Usited States, 316 1.8, 286, 207
2 S, 1Ct. 1049, 1055 (194%2} {Payment of fimds to & fithless tmstﬁc would by a “glear
reach of the Governrent’s Bduciary cbHeation” and would bb astionahle); Umitad

A | 8 5 T8 w0 0 > It a0 Sl

_mxst ?bhgahom gives rigs to catse of astion agsinst truntes,

H
;

Z{T‘gb]imeau of Indian Affaire has a fidueiary dutyto protect Cherokee pitizens againgt fa

al Government's freaty violation in the same way the Burdau would have the
ﬁduciary duty to proteat the citizens againgt any othet type of ﬂlegal act the Cherokes
gc:vemmsnt performed against it’s citizens, 7¥ the Chief ar Cotnedl of the Tribe
étﬁ!sba’zzled Federal Trust Funds the Burean wonld not think twice about taking action. (i

|
H
'
i
i
!

I3

[OOSR SVt

tates v. Mitchell, 643 U8, 206, 224-28, 102 8, Ct. 2061, 2971-73 (1983} Failure of T|,8.

Tse the stripping uf ‘a ciizen's right te vobe for who leads the Nation or whether the

Document 121-1 Filed in USDC ND/OK on 07/02/12
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¢ Lstﬂtunon is altered is altheft of the rost valued right & Chcmkw citizen can passess
The Cherokes Nation’s athn bas committed the highest form]| of{mpmpﬂaty it eon
e;taka and siripped itsplf from being & democrary, Denial ¢f the ght to fair slections,
right tn chose leaders and rafification of the treatise in which you ars governadisa
entsf right all Cherokes enjoy and are of much higher yalus than misappropriation
de. Yet the BIA takés pause on whether to take action, !

duty to protect thcn- Federally protected right to mhzé:nslnp in the Cherckes
aof Oklahoma 1nc1ud1ng their right to vote in electons. '1["" @hcld this sight, the
: JA ust takn the same contse of action # did with the Semincle Nation and demand
avw i elections that prmade all citizens the Tight to psrumpata.

‘?;m}cze Freedmen Iisted ahove respectfinlly Tequest that the BIA nphold its

.
1
i

Ymf m =t e

£ thers is any more information T may provids you so that ymz wam adequately examing
5 iggue please contect mc

L v et
. ..._B..

|
ihoeraly,

e

Z]

;
i
H- 34l <
t

€& M. Chastes Babst .
IA 1e1d Solictor's Office
8-7736

i

s Aurene Martin :
&chq Secretary ofIndmn Affhirg
H{-20R-6334

5
H
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o L

et ——— bt s e
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CHEROKEE NATION

To: "Lela Ummerteskes, Registrar
Flossie . Girty, Tabal Relations Offi
Fronw  Chad Smith, Principal Chiet” e
Date: March 23, 2008
Rex JAT Decision Regarding Cifizenship

This memorandum is to documignt ahtl memoralize former direstives reganding operational
procadures following the Judicial Appeale Tibunal Decision on March 7, 2008 in Aflen v. Gherokee
Nation Tribal Council, Leja Lirfiterteskes, and Registration Committss. This decision deerned 11
CNCA 8 12 requifing pronf 6f Cherokse blopd for cltizenship unconstitiional, and raversed its
former declsion in Riges v. Ummeneskse in 2001.

YWith ne requirement for proof of Cherakes bioad, certain Reglstration procediures must necessarily
he adjusted accordingly. Specifically; 2:CDIB will no langer be a requiremen for ditizenship in e
Chanckee Nafion,

Applivations from prospective cifizeps without Cherokes biond are 1o be procassed gn the
sarpe Bacls as all ofer applieatigns for élijzanship. Allapplicants should be advised as to the
estimated processing time fof 188 dpplication, and dealt with courtepusly and respectflly. |
appreciaie the exceplional afforts the Repisiration staff have already mada irvhis regard.

Flease revise forms, brochures and other materials necessary to meke these changes, and
ensure that your staff are fally infarmed of the JAT dacision and these new procedures,

Thank you for your attention to this matter. Please contact me i you have any questions or need
-assisiance,
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Council limits retail-to-retail tobacco sales

By Travis Snell
Staff Writer

TAHLEQUAHN, OKla, - The Tribal Council amended the Cherokee Nation's "Tobacco Tax" law to
establish a surtax on retail-to-retail sales in order to limit them and to reduce smoking rates within the
tribe's jurisdiction at its March 13 meeting.

Eleven of the 13 councilors present at the meeting voted to amend the law. Dist 3 Councilor (Adair
County) David Thomnton and Dist. 6 Councilor (Mayes County) Johnny Keener voted against the
amendment citing the surtax would drive smaller CN-licensed smoke shops located near border smoke
shops out of business.

According to the act, the surtax is intended to reduce smoking rates in order to lower overall CN health
care costs, and revenues from the surtax will be earmarked for diabetes and cancer programs.

Thornton said one reason he voted against the act is becanse he doesn't know how revenues would be
spent.

"I baven't really understood whether this money is for our (existing) clinics or to build a diabetes clinic.
It's not real clear in there, and I certainly want to keep that money in the Cherokee Nation.”

However, the bigger issue for Thornton is the limiting of retail-to-retail sales.

When the state government abandoned the tobacco compact with CN in 2005, many Indian smoke shops
bought less expensive cigarettes from smoke shops located near state lines to resell them in a higher-tax
market to maintain a price advantage over corporate tobacco retailers.

The Oklahoma Tax Commission has also adopted rules to eliminate retail-to-retail sales.

CN councilors voted to apply the new surtax on retail-to-retail cigarette transactions if the fribally
licensed retailer is selling to other tribal retailers within the CN. The new surtex will add 15 cents for
each package of cigarettes and $1.50 on each carton. :

In order to help prevent some smoke shops from going out of business, the amended "Tobacco Tax" law
also creates a fund not to exceed $1 million to make loans available to tobacco retailers who are

adversely affected. The law states that CN will be repaid for such loans through the rebate amount the
OTC sends to the tribe,

Also at the meeting, councilors unanimously sent a lobbying-related act back to its Rules Committee to
better define lobbying and lobbyist.

The act known as the Corporation Lobbying Act of 2006 would have amended a related act passed in

1996 by requiring CN-owned corporations to acquire approval from the council before obtaining
lobbying services.

Councilors also unanimously amended the tribe's fiscal year 2006 budget by adding more than $2
million for a total budget authority to $345 million.
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The amendment added $1.8 million to the General Fund 1o fund new initiatives and government projects
and $101,300 to the Self-Governance Fund to subsidize the tribe's J ohnson-O"Malley Program. It also
added $92,023 to the Native American Housing Assistance and Self-Determination Act Fund for
carryover spending of certain activities contained in CN's 2005 Indian Housing Plan and $55,000 to the
Motor Fuels Tax Fund for carryover spending of the Veterans Office's Warrior Memorial prior year's
funding,

In a time-saving move, 12 councilors voted to approved Wathene Young, Jim Carson, William Grasg
and Tammy Keeter-Miller to the Cherokes Nation Industries board of directors. Dist, 1 (Cherokee
County) Tribal Councilor Audra Smoke~Connor abstained from the vote because she works for Young,

The council also tnanimously passed:

4a resolution authorizing the Bureau of Indian Affairs to update CN's mventory of Indian reservation
roads,

4a resolution allowing CN's Department of Children, Youth and Family Services to apply for $150,000
in transitional living services from the U.S. Family and Youth Services Burean for mmaway and
homeless youth,

4a resolution authorizing the administration to seek $500,000 in funds from the U.S. Department of
Health and Human Services for the operation of the Program of All-Inclusive Care for the Elderly
(PACE), which aims to provide elders economic and socia self-sufficiency via community-based
organizations,

4a resolution endorsin g a self-governance compact with the HES and the Indian Health Service, which
allows the tribe to enter annual funding agreements with the IHS,

4a resolution authorizing a proposal to the Administration for Native Americans to segk funding to help
save the Loyal Shawnee language from extinction,

4resolutions allowing right-of-way easements over tribal trust land in Adair County to allow tribal
citizens use of a road and in Delaware County between the tribe and Northeast Oklahoma Electric
Cooperative for an electricity distribution line,

4resolutions approving an oil and gas lease on tribal fee land in Red River County, Texas to Bartlett
Resources for five years with a royalty rate of 16,67 percent and a sand and gravel lease on fhe Arkansas
Riverbed to Arkhola Sand and Grave] Company in Fort Smith, Ark., for five years with a royalty rate of
20 cents per ton for sand and 25 cents per ton for gravel,

4a resolution allowing CN's Environmental Programs to apply to the U.S. Environmenta] Protection
Agency for funding to establish a water program council to raise awareness on health-related issues in
tribal communities and on aquatic resources and watersheds,

4a resolution allowing Environmenta] Programs to apply to the EPA for a tribal solid waste management
assistance grant,

In Iis State of the Nation address, Principal Chief Chad Smith spoke about the Judicia] Appeals

Tribunal's March 7 ruling in the case of Lucy Allen vs. CN Tribal Council, where the JAT ruled that
descendants of Cherokee Freedmen on the Dawes Rolls could enroll ag CN citizens. The ruling states
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that the 1975 Constitution wasn't clear enough when Cherokees voted by aratio of 6-t0-1 to exclude
Freedmen, he said.

Smith said CN voters would probably have the opportunity to vote in 2007's tribal elections to see if the
Freedmen descendants would remain citizens of the tribe.

"The issue at hand is what classes of people should be citizens of the Cherokee Nation, and who should
make that decision, the courts or the Cherokee people themselves," he said. "The Pprocess to decide the
issue of Freedmen citizenship is a constitutional amendment at the polls. The constitutional question to
determine citizenship and especially whether to exclude Freedmen... may be placed on the next general
election ballot by a referendum petition or by a constitutional question authorized by resolution of the
council."

Smith said many Cherokees believe that Cherokes voters in 1975 understood that voting to approve the .
1975 Constitution would exclude Freedmen from citizenship.

He said other Cherokees belisve that citizenship should include the five culture/sthnic groups such as
they were before Oklzhoma statehood - Cherokees by blood, Delawares by blood, Shawnees by blood,
inter-married whites and Freedmen, But regardless of one's viewpoint, Smith said, the decision re-
enforces the principle that the CN is the same constitutional government formed in 1839,

"It properly destroys the falsehood that there is a new Cherokes Nation of Oklahoma created in 1975
and an older Cherokee Nation with a constitution dated in 1839," he said. "There is only one
constitutional govemment of the Cherokee people since 1839 and that simply is Cherokee Nation,"
Smith also honored Air Force veteran Dennis Groundhog Ogan as the month's sole veteran honoree.
Born near Stilwell in 1917, Ogan joined the Air Force in 1941 after graduating Sequoyah Orphans
Training School (now Sequoyah High School) and attending Bacone Junior College in Muskogee. He
served in World War II in the Pacific Ocean Theater as an administrative and technical inspector,
Ogan was honorably discharged from active duty in 1948 and worked for the BIA for 35 years before

retiring. He currently lives in Oregon with his wife Katherine. His niece Toxie Hamilton accepted a
plaque in his honor.

Smith also honored the SHS basketball teams for making it to the Class 3A state playoffs for the 2005-
06 season and introduced SHS girls basketball coach Bill Nobles, who coached the Lady Indians tq their
second straight state title,

fravis-snell(@cherokee.org « (918) 453-5358
Cherokee Nation Tribal Council
(918) 207-3900 or 1-800-995-9465

District 1 - Cherokee + Cherokee County

Bill John Baker » Bill-Baker@cherokee, org
Andra Smoke-Conner » Audra-Smoke—Conner@,cherokee,org

District 2 - Trail of Tears » Adair County
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S. Joe Crittenden * Joe-Crittenden@cherckes.org
Jackie Bob Martin * Jackie-Martin@cherokee.org

District 3 - Sequoyah ¢ Sequoyah County

David W. Thornton Sr. * David-Thornton(@cherokee.org
Phyllis Yargee * Phyllis-Yargee@cherokee.org

District 4 - Three Rivers McIntosh, Muskogee & Wagoner Counties

Don Garvin *~ Don-Garvin(@cherokee.ore

District 5 - Delaware » Delaware & Ottawa Counties

Linda Hughes O'Leary « Linda-Hughes-OL eary@cherokee.org
Melvina Shotpouch » Melvina-Shotpouch@cherokee.org

District 6 - Mayes » Mayes County

Meridith Frailey » Meridith-Frailey@cherokee.org

Johnny Keener * J ()——_hg-Kemer @cherokee.org
bistrict 7 - Will Rogers » Rogers County
Cara Co'wan-Watts » cara(@caracowan.com
District 8 - Tulsa » Washington County

Buel Anglen » buelanglen@sbeglobal.pet
Bill Johnson « Bill-Johnson@cherokee.org

District 9 - Craig » Craig & Nowata Counties

Charles "Chuck" Hoskin » Charles-Hoskin@cherokee.org

Tribal Council meetings are held at 6 p.m., the second Monday of each month in the Tribal Council
Chambers of the W.W Keeler Tribal Complex.

Mesctings can be viewed live on the Cherokee Nation Web site at www.cherakee.org.
Videos of the Tribal Council meetings are accessible at the Cherokee Nation Web site at

www.cherokee.org
The latest version of Windows Media Player is required.

Copyright © 2008 Cherokee Phoenix All Rights Reserved

hittp:/fwww.cherokeepho en'm.orgfl‘o 01s/1954/Print.aspx 12/1/2008



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 68 of
138

EXHIBIT 20



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 69 of
' 138

Cherokee Nation Shadow Report to Committee on the Elimination of Raejal Discrimination
Submitted by Principal Chief Chadwiclk Smith, February 5, 2008

INTRODUCTION

In General Recommendation XXIT, the Committee on the Elimination of Racial Discrimination
has affirmed 1) that the situation of Indigenous peoples is a matter of international attention and
concern, 2) that discrimination against Indigenous peoples falls under the scope of the
International Convention on the Elimination of All Forms of Racial Discrimination, and 3) that
all appropriate means must be taken to combat and eliminate such discrimination [CERDY.

The Cherokee Nation is the second largest Indian nation in the United States and is the
contemporary manifestation of the original Cherokee Nation. In Jume of 2007, HR 2824, a bill
“[tJo sever United States’ government relations with the Cherohee Nation ...” was introduced in
the U.S. House of Representatives “unsil such time” as the Nation would be forced to “restore
Jull tribal citizenship” to the non-Indian descendants of the fresdmen of 1866” (see below). This
legislation claims that the Nation is in violation of its treaty obligations under the Treaty of
1866.% The bill is undemocratic and unjust ~ it is based on egregious errors and omissions; it
assumes treaty obligations of the Cherokee Nation that were bilaterally abrogated more than 105
years ago; the legislative process leading to the introduction of the bill (and since that time)
included no opportunity for full and effective participation by legitimate representatives of the
Cherokee Nation; and further, rather than wait for ongoing litigation in U.S. and tribal courts to
be completed, some members of Congress are trying to impose, through duress, their own
directives to the defriment of the Cherokee Nation.

The legislation would, in effect, either allow Congress to determine membership in the Cherokee
Nation or sever federal financial obligations to the Nation, close Cherokee businesses, and
legitimize unfounded lawsuits against the Nation. It would force the Nation to capitulate or
suffer these consequences indefinitely, The Nation, various citizens, Indigenous groups, and
others have taken steps to address the inflammatory claims, to re-establish the facts of our
Nation’s history, and to bring attention to various human rights of Indigenous peoples that would
be undermined or violated, should the legislation proceed.

Our purpose in tuming to the Committee is to question how such potentially damaging
legislation, drafied and introduced without any participation by representatives of the
Nation and based on premises that are either distorted or untrue could be consistent with the
human rights obligations of the United States under CERD, We call particular attention to
the recommendation of the Committee “that the State party ensure effective participation by

! See enclosed copy of HR 2824: To sever United States’ government relations with the Cherokee Nation of
Oklahoma until such time as the Cherokee Nation of Oklahoma restores full tribal cilizenship 10 the Cherokee
Freedmen disenfranchised in the March 3, 2007, Cherokee Nation vote and  fulfills all its treaty obligations with the
Government of the United States, and for other purposes. 110™ Congress, I* Session, In the House of
Representatives, June 21, 2007,

? Noting that over 1,500 present day descendants of freedmen (former slaves of 1863) who also established Indian
amoesiry were already enrolled citizens and will continue to be citizens of the Cherokee Nation.

 Fuly 19 1866 - Treaty with the Cherokee, 1865,
At: hitp://digital library.okstate.ed/K APPLER/VOL2/1 treaties/che(942 htm
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Indigenous communities in decisions affecting them .., as required under article § (c) of the
Convention ..,

As Principal Chief of the Cherokee Nation and acting on behalf of the Nation, we respectfolly
request that the Committee recommend that the United States 1) not initiate any act to
dispossess the Cherokee people of their human rights; 2) ensure democratic participation
of the Cherokee Nation through its anthorized representatives in any draft legislation that
may significantly affect their fundamental rights; and 3) ensure that elected or appointed
officials are fully apprised of their obligations under CERD.,

BACKGROUND AND RELEVANT HISTORICAL CONTEXT

The Cherokess are an Indigenous nation, with a govemnment-to-government relationship with the
United States based on an elaborate system of treaties, agreements, and execntive orders, The
first treaty between the Cherokee Nation and the United States was the Treaty of Hopewell
(South Carolina) in 1785, This treaty defined the relationship of the Cherokee Nation with the
United States as being “under the protection of the United States and no other sovereign,” This
treaty (and most subsequent freaties) required land cessions to the United States.

In 1835, a small dissident group of unauthorized Cherokee tribal members signed the now
infamous Treaty of New Echota, Congress ratified the treaty over the protests of the vast
majority of the people and the legitimate government of the Cherokee Nation. The Treaty of
New Echota exchanged the southeastern homeland for land in the ‘Indian Territory’ (now
Oklahoma). In 1838-39, the Cherokee Nation was forcibly removed from its homeland in the
southeastern United States to ‘Indian Territory’, resulting in the deaths of over 4,000 men,
women, and children. That forced displacement of Cherokee citizens became known as the
“Trail of Tears.” The Cherokees’ last treaty, the Treaty of 1866, was the result of the Cherokes/
U.S. government relations at the end of the American Civil War.

Beginning in 1794, federal agents and some missionaries began to actively promote the use of
black slaves in their “civilizing” efforts to turn the Cherokees into farmers like their neighbors in
the South (in Georgia and nearby states). Like many other Native American nations, the
Cherokees had long been accustomed 1o 2 form of “traditional’ slavery related to captive
enemies. The concept of slavery as a ‘natyral by-product’ of one’s birth or skin color was a
foreign concept. Consequently, the Cherokee Nation, Iike the United States, was deeply divided
over the institution of slavery and it was never accepted by the majority of Cherokee people,

although Cherokee law did permit it. At its peak in 1860, less than 2 percent of the Cherokee
people were slaveholders.”

As a result of these and other divisions, Cherokees Tought on both sides in the American Civil
War. However, at least two-thirds of Cherokee men served in the Union Army in opposition to
slavery. The Cherokee Nation, in the middle of the Civil War, passed its own Act to voluntarily
abolish slavery, almost fhree years before ratification of the 13® Amendment to the U.S.

* Committee on the Elimination of Ractal Discrimination (A/56/1 8), Concluding observations: United States of
America, Angust 14, 2001, para. 400

1860 Slave Federal Census Cherokee Nation, Tndian Territory
At: hitp:/feww.rootsweb.com/~nsgenweb/ok/nations/1 860_federal census of indian tehim
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Constitution doing the same. Nevertheless, at the end of the Civil War, the Cherokee Nation
entered into the Treaty of 1866 with the United States and was required to cede land, jurisdiction,
and autonomy.

Article 9 of the treaty stated that the “freedman” and “other free colored persons” and “their
descendants” according to certain residency requirements “shall have all the rights of native
Cherokees.” The Treaty did not grant citizenship. The Cherokee Nation voluntarily amended its
Constitution in 1866 to add a citizenship provision. The freedmen and their descendants,
according to certain residency requirements, had such rights until a 1902 act of Congress placed
a cutoff date on entitlements to enrollment.

This was the Dawes era. Congress had adopted the 1898 Curtis Act’, and the Cherokee Nation
was being forced by the federal government to divide its territory into individual allotments and
to agree to termination of its national government, in violation of prior treaty provisions.
Maintaining entitlement to enrollment in an Indian nation that was, through duress, being divided
into pieces lost importance at that time.

The 1902 Act of Congress’ provided in Sec. 26 that citizens living on September 1, 1902, be
enrolled and that “no child born thereafter to a citizen ... shall be entirled to enrollment. ™ This
reflects the intent of Congress to terminate the very existence of the Cherokee Nation. The
citizens of the Cherokee Nation, including the freedmen, the descendants of freedmen and inter-
married whites, participated in 2 vote to approve the negotiated Act of 1902. Had it not been
approved, the un-negotiated and even more destructive terms of the 1898 Curtis Act would have
applied. The majority of the traditional Indian citizens of the Nation chose not to vote and the
Act was approved. It also provided that each citizen would be allotted 110 acres of Cherokee
land and their proportionate share of other tribal property. Further, the Act specifically stipulated
that no previous “treaty provision inconsistent with this agreement shall be in force,”

Thus, Article 9 of the Treaty of 1866 was bilaterally abrogated by the United States and the
.Cherokee Nation.” Additionally, the Cherokee Nation abrogation was the result of a democratic
vote mandated by the United States.® The Five Tribes Act of 1906™ also established a cutoff

date accofding to residency requirements and extended the ‘legal existence’ of the Cherokee
Nation’s government.

¢ Yune 28 1898, 4n act Jor the protection of the people of the Indian Territory, and for other purposes (The Curtis
Act). Az http:l/digi‘ral.library.okstate.edu/KAPPLBR/Vol1/HI‘ML_ﬁles/SESOG46.html

" July 1 1902, 4n act o provide for the allotment of the lands of the Cheroleee Nation, for the disposition of town
sites therein, and for other purposes, At: hitp:/f digital.library.oksta.te.edu/kappier[voll/html_ﬂles/SESO7 87.htrul

8 See enclosed booklet to Congress, The Cherolee Nation — Human Rights Overview (with regard to HR 2824 and
amendment to HR 2786) Timeline — History Re-established, pp. 4-10

® See Garfield v. United States ex rel, Lowe, 34 App. D.C. 70, 1909 WL 21538*4 (D.C. Couzt of Appeals 1909),
aff’d sub mon, United States ex rel. Lowe v. Fisher, 223 U.S. 95 (1912)

01t is worth emphasizing that no such vote wonld have ever occurred had the United States not unilaterally
gbrogated prior treaties guaranteeing the Nation its lands and territories.

"' April 26 1906, 4n act to provide for the Jfinal disposition of the affairs of the Five Civilized Tribes in the Indicn
Territory, and for other purposes. At: hitp:/digital 1ibrary. okstate.edw/kappler/Vi oI3/HTML, files/SES0169. html

-3.



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 72 of
' 138

Cherokee Nation Shadow Report to Committee on the Elimination of Racial Discrimination
Submitted by Principal Chief Chadwick Smith, Febmgry 5, 2008

As previously mentioned, HR 2824 was introduced in June 2007 to force the Cherokee Nation
and its citizens to agree to the enroliment of the present-day non-Indian descendants of
freedmen, even though this issue is currently being litigated and examined by U.S. and Cherokee
courts. The legal complexities are firther compounded by the brutal treatment of the Cherokee
Nation in its past history. Upon consultation with the Cherokee Nation, drafiers of H.R. 2824
would understand critical historic and legal issues such as the Cherokee Nation has had rno
remaining obligation arising from the Treaty of 1866 on the issue of citizenship for over 105
years. This in no way restricts the inkerent right of the Cherokee Nation to enroll citizens
according to the Nation’s own requirements, since such acts would be different from
‘entitlements’ established and bilaterally abrogated by federal law.

1t is important to note that the Cherokee Nation recognizes slavery is reprehensible, unjust, and
morally unsupportable. Slavery is also contrary to Cherokee, United Siates, and international
law. A tiny percentage of Cherokee citizens were staveholders, but the entire Cherokee Nation
took responsibility for the actions of these citizens, By extending entitlements to citizenship for
almost 40 years, the Cherokee Nation ensured that the freed slaves and their descendants,
according to certain residency requirements, received land and monetary considerations never
given o the freed slaves in the United States, Tt further recognizes that land ownership and cagh
payments of percentages of tribal properties had a positive benefit on former slaves and their
descendants, which translated into smaller gaps in wealth and income,

MODERN CHEROKEE REVITALIZATION

From 1906 until 1971, the President of the United States appointed the Princii:al Chief of the
Cherokee Nation, and approved or disapproved of all Cherokee acts, ordinances, resolutions,

payments or expenditires.'? . Cherokee self-governance existed only in Cherokee community
organizations and sacred societies.

The Cherokee Nation began a period of revitalization in 1971 with passage of a federal law that
acknowledged the right of the Cherokee people to elect their own Principal Chief, On June 26,
1976, the Cherokee people overwhelmingly ratified 5 new Constitution that replaced the 1839
constitution, noting in Article 16: “provisions of this Constitution overrule and Supersede the
provisions of the Cherokee Nation Constitution. enacted the sixtl, day of September 1839.” It
provided that citizenship includes Cherokee, Shawnee, and Delaware Indians. In 2003, the
Cherokee people voted again on 2 new Constitution and affirmed that Cherokee citizens shonld
be Cherokee, Shawnee and Delaware Indians. Both the Cherokee and federal courts affirmed the
right of the Cherokee Nation to determine citizenship,®

12 The Jast elected Principal Chief was ‘retained’ in the pasition until his death in 1917, For the next twenty-four
years (1917-1941), various Presidents of the United States appointed a total of six Principal Chiefs, whose tenure in
office collectively added up to 23 days (one serving 18 days, the other five serving one day each).

In 1941, Jesse Bartley Milam, a Cherokee citizen and co-founder of Phillips and Milam Oil Company, was
appointed Principal Chief and was ‘allowed” to remain in office until his death in 1949, In 1949, W.W. Keeler, &
Cherokee citizen and Vice President of Phillips Petrolenm Company, was the last Principal Chief to be appointed by
a President of the United States. In 1971, he was also the first Chief ‘aliowed’ {o be elected.

10" Circuit Court of Appeals, Nero vs. Cheroleee Nation, 1989 and Cherokee Nation Justics Appeals Tribunal
(3AT), Riggs vs.Ummerteeskee, 2001
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However, in 2006, the Cherokee Nation’s highest court reversed itself. It held that the 1975
language was not clear enough and that if the Constitution “was intended to limit membership to
citizens by blood, it should have said so” and required more “specific language.” This ruling™*
overturned three decades of court decisions to the contrary, but repeatedly recognized that “the
Cherokee citizenry has the ultimate authority to define tribal citizenship.” However, the ruling
allowed for immediate enrollment of non-Indians in the Cherokee Nation,

Cherokee citizens, in a March 2007 referendum vote to amend their constitution, provided the
more “specific language” required by the Court. They reaffirmed what they had already believed
to be true - that Indian ancestry is required for citizenship in their Tndian nation - and they limited
citizenship to those who were descended from Indian ancestors lsted on the Dawes Rolls. In the
meantime, the 2,867 non-Indians who had been enrolled since the 2006 ruling were no longer
entitled to enrollment. This presented a dilemma that is being decided in three courts today.

The 2007 vote to amend its constitution was a crucial vote for the firture of the Cherokee Nation
and its own sense of identity. HR 2824, which provides for unlimited enrollment of non-Indians,
would undermine the Nation’s right to determine its own citizens (a right consistently recognized
by the United States'®), and therefore undermine the integrity of the Nation. This voie has been
falsely characterized as racist, while, in fact, the vote was for an explcit clarification of who is a
documented Indian in regards to citizenship in the Cherokee Nation, 'S

¥ Cherokee Nation Supreme Court, 4llen vs. CN Council, Registrar and Registration Contmittee
At: http:/fwww.cherokee.org/docs/news/Freedman-Decision.paf

¥ See for example: United Natians General Assembly — United States explanation of vote, UN Declaration on the
Rights of Indigenous Peoples, 13 September 2007:

Under United States domestic law, the United States government recognizes Indian tribes as political
entities with inherent powers of self-government as first peoples. In our legal system, the federal
government has a government-fo-government relationship with Indian tribes. In this domestic context, this
means promoting self-government over a broad range of internal and local affairs, including determination
of membership, culture, langnage, religion, education .... [emphasis added]

See also: Organization of American States — standard-setting proposal by the United States, Draft American
Declaration on the Rights of Indigenous Peoples, 2.7 April 2007:

States should recognize, for example, that Indigenous peoples have the collective right to self-
determination within the nations in which they reside. This means the right to self-government in matters
relating to their internal and local affairs, including culture, language, religion, education ... economic
activities, lands and resources management, environment, determination of membership ... as well as
ways and means for financing these functions, As Indigenous peoples are first peoples with the right to
seli~government, states should have politicel relationships with Indigenous peoples residing within their
countries. [emphasis added] Similar siatements were made by U.S. govermnent at the OAS in 2006, 2003,
2002 and 2001,

'8 It is important to repeat that the over 1,500 present-day descendants of freedmen who have established Indian
ancestry are citizens of the Cherokee Nation, and will continue o be cifizens of the Cherokee Nation. See for
example, enclosure: Heather Williams, Let the Cherokees decide who's Cherokee, Los Angeles Times, 10 July 2007.
Heather Williams is 2 present-day descendant of a freedman who also established Indian ancestry and is a citizen of
the Cherokee Nation. 4dditionally, a simple look af the ‘complexion’ of the Nation reveals that there are thousands
of citizens who are African American, Hispanic American, Asian American, and Caucasian. All are citizens today
because they each have one Indian ancestor listed on the Dawes Rolls, '
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It should be noted that, despite the referendum, the Nation supported a tribal court order to stay
the effects of the Constitutional amendment until the litigation is resolved. Until that time, the
2,867 people affected will remain citizens with voting rights, access to social and health services,
and expert genealogical research at no charge to learn whether they have an Indian ancestor
listed on the Dawes Rolls in order to help them become a permanent citizen of the Nation.

In international law, the UN Declaration on the Rights of Indigenous Peoples also supports the
right of an Indigenous people fo determine their own citizens: “Indigenous peoples have the right
to determine their own identity or membership in accordance with their customs and
traditions.””’

RIGHT TO FULL AND EFFECTIVE PARTICIPATION

In addition to HR 2824, in September 2007, the U.S, House of Representatives passed an
amendment to exclude the Cherokee Nation from federal housing benefits znless and until they
meet the demands of HR 2824." The wording of the amendment itself denies housing funding
until the Nation “is in full compliance with the Treaty of 1866 and” fully recognizes all present
day non-Indian descendants of freedmen “as citizens of the Cherokee Nation.” The amendment
was then rightfully further amended to delay enforcement until ongoing judicial processes are
concluded.

In noting the language of the Congressional floor debate, damaging misconceptions and
misinformation about the Cherokee Nation, as alleged in HR 2824, were accepted as fact
throughout the discussion. Not one member asserted the right of Cherokee representatives to
fully and effectively participate in a decision which could gravely affect the Nation's ability to
continue to exist as a distinct nation. The obligation of the United States’ government to respect
and uphold the human rights of Indigenous peoples under international human rights law was
never mentioned. Indeed, the words ‘human rights’ were never used. Members of Congress
seemed completely unaware of any obligation in this regard.

It is difficult to imagine that amy other group in this country would be subjected fo such far-
reaching proposals without elected officials of the federal government, at the least, assuming a
‘duty to consult’. Neither a ‘duty to consult’ nor the right of Cherokee leadership to “full and

effective participation™ in decisions affecting the Cherokee people was recognized. This right

V! United Nations Declaration on the Rights of Indigenous Peoples adopted by the UN General Assembly, 13
September 2007, Article 33 (1). See also: Indigenous and Tribal Peoples Convention, 1989, Axticle 1(2).

18 4R 2786: Native American Housing Assistance and Self-Determination Reauthorization Act of 2007,
H.AMDT.783 (A001). At: htip://www.gavtrack,us/congress/bill.xpd 7bili=h1 10-2786

Y See also: Indigenous and Tribal Peoples Convention, 1989, Att. 6 (1) “In applying the provisions of this
Convention, governments shall: (a) consult the peoples concemed, through appropriate procedures and in particular
throngh their representative institutions, whenever consideration is being given to legislative or administrative
measures which may affect them directly” and (2) The consultations carried out in application of this Convention
shall be undertaken, in good faith and in a form appropriate to the circumstances, with the objective of achieving
agreement or consent io the proposed measures.

See also: United Nations Declaration on the Rights of Indigenous Peoples, Art. 19, “States shall consult and
cooperate in good faith with the Indigenous peoples concemed through their own representative institutions in order
fo obtain their free, prior and informed consent before adopting and implementing legislative or administrative

-6-
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is essential to democratic processes, Further, the provisions of HR 2824 would deny the Cherokee
Nation’s right to preserve and revitalize its own culture for its continued existence as 2 distinct
people.

Rather than allowing the Cherokee people to make their own decisions regarding their own
future through their elected government, judiciary, legislative branch, popular referendums, and
public meetings — a Congressperson stepped in with her own wnilateral directive, Although we
vehemently reject the inflammatory misrepresentations made against onr Nation, something
more important is at stake.

Indian nations know their own history. Without respect for the right of “full and effective
participation” of Indian nations in decisions affecting them, other rights can be ignored - such as
our right to continue to exist as a distinct nation, our right to our own culture, our right to be
different, our right to security,”® and most importantly, our right of self-determination, including
our right to self-government and to determine our own citizens, Article 4 {c) of CERD provides
that State parties “shall not permit public authorities or public institutions, national or local, to
promote or incite racial discrimination,” a highly prejudicial, yet intentional effect of HR 2824.
Members of Congress are inciting racial discrimination against the Cherokee Nation by unfairly
branding the Cherokee Nation and its citizens as those who are committing the discriminatory
acts. For instance, the Representative who introduced HR 2824 publicly claimed that the
Cherokee referendum vote in March 2007 to amend its Constitution “equaled if not surpassed the
most vitriolic attacks against African Americans in the once segregated South. 2!

Article 5 of CERD calls for State parties “to guarantee the right of everyone, without distinction
... to equality before the law.” Jt is inequitable for a member of Congress to draft and introduce
such legislation without allowing courts to complete their review fairly, based on all of the
evidence, and to snggest that such legislation is justified to confirm alleged, but unproven, racial
discrimination. By circumventing existing judicial processes, this legislation pre-determines
draconian measures, such as severing the United States’ government relations with the Cherokes

Nation, and ignores the political, social, economic, and cultural implications that such measures
would entail.

CONCLUSIONS

Paragraph 4(c) of CERD General Recommendation XXIIT calls on States to “provide Indigenous
peoples with conditions allowing for a sustainable economic and social development compatible

measures that may affect them.” These rights and standards in international law serve to interpret the provisions of
CERD, in regard to Indigenous peoples and individuals,

* See, for example, the UN Declaration on the Rights of Indigenous Peoples, Aticle 7 (1) “Indigenous individuals
have the rights to life, physical and mental integrity, liberty and security of person. (2) Indigenous peoples have the
collective right to live in freedom, peace, and security as distinct peoples ...”; and Article 20 (1) “Indigenous
peoples have the right to maintain and develop their political, economic and social systems or institntions, to be
secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their
traditional and other economiic activities.”

See also: the Universal Declaration of Human Rights (UDHR), Articles 3 and 25 and the International Covenant on
Civil and Political Rights (ICCPR), 1atified by the United States in 1992, Article 9 (OO

? Representative Diane Watson (D-CA), Jim Crow in Indian Courtry, October 25, 2007, Az:
http:/fwww huffingtonpost.com/rep-diane-watson/jim-crow-i -indian-conntr_b_69927 html

-7.
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with their cultural characteristics.” In this case, the United States would have the Cherokee
Nation either surrender its inherent right of self-determination or face devastating financial
consequences. By severing the government-to-government relationship, the proposed legislation
would diminish, if not destroy, the Nation’s ability to provide essential infra-structure, education,
health and housing services to its citizens. It would eliminate 6,500 jobs. It would undermine the
Nation’s ability to determine its own future by denying the Nation its resources.

The introduction of HR 2824 and HR 2786, as amended, demonstrate that continued assertion of
the “plenary power of Congress” can cause great harm (whether by intent or in effect or both) to
an Indigenous nation in the United States. Such legislative claims seek to change the focus fom
the historically damaging acts of Congress to blaming the Cherokee Nation. Such claims attempt
at least to imply (both in Congress and in an aggressive national media campaign) that the Nation
is racist, to deprive it of its collective identity and its economic existence, and to terminate the
Cherokee as a distinct people. Such acts of cultural genocide constitute grave violations .of
Imman rights under CERD and, more generally, international law,

In paragraph 390 of the Committee’s Concluding Observations to the United States of 14 August

2001, the Committee “recommends that the State party undertake the necessary measures to

ensure the consistent application of the provisions of the Comvention ar all levels of
government.” (emphasis added) In its Periodic Report to CERD, the United States pledges in

paragraph 50 that copies “of the report and the Convention” will be “widely distributed within -
the executive branch of the U.S. government, to federal judicial authorities,” and to “relevant

members of Congress and their staffs ...” (emphasis added). Clearly “relevant” members would

inclnde those members of Congress who introduce such legislation as HR 2824 which would

severely undermine the rights of the Cherokee Nation and its people.

, Questions requested of the Committee:

c What concrete steps and measures bas the United States taken fo ensure that elected
. members of Congress are informed of the legally-binding obligations of the government
regarding Indigenous peoples’ human rights under CERD? Are the Concluding
Observations of the CERD Committee furnished to members of Congress, including

those relating to the collective and individual rights of Indigenous peoples and
individuals?

w At least in respect to the United States, have relevant members of Congress (e.g. those
addressing HR 2824) been made aware of CERD General Recommendation XXIIL
relating to Indigenous peoples?

« Has the U.S. government taken any steps to fully and fairly engage in discussion with the
Cherokee Nation, since the intent of HR 2824 is “to sever” the relationship with the U.S.
government until the Nation complies with the requirements of that bill?
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Respectfully submitted,

Chadwick Smith,

Principal Chief

Cherokee Nation

PO Box 948 .
Tahlequah, Oklahoma 74465 USA

ENCLOSURES:

e HR 2824: To sever United States’ 8overnmenit relations with the Cherokee Nation of Oklahoma
until such time as the Cherokee Nation of Oklahoma restores full tribal citizenship to the
Cherokee Freedmen disenfranchised in the March 3, 2007, Cherokee Nation vote and Fulfalls all

ifs treaty obligations with the Government of the United States, and for other purposes, June 21,
2007

o Heather Wiliiams, Let the Cherokees decide who’s Cherokee, Los Angeles Times, 10 July 2007

0 Booklet to members of Congress, The Cherokee Nation ~ Human Rights Overview (with regard
fo HR 2824 and amendment to HR 2786) Timeline — History Re-established, November 2007

o National Congress of American Indians (USA), Resolution #DEN-07-07 1, Opposing Legisiation
Terminating the Govemmem‘—to-Govemmerzz‘ReZaﬁonshz‘p of Federally Recognized Indign Tribes
and Nations, 16 November 2007 .

©  Suzanne Jasper, Disinformation Campaign Undermines Cherokee Rights, Indian Country Today,
30 November, 2007

o Assembly of First Nations {Canada), Resolution Opposing Legisiation Introduced in the United
States Congress Terminating the Government-to-Government Relationship of Federally
Recognized Indian Tribes and Nations, 13 December 2007
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¥ THE JUDICIAL APPEALS TRIBUNAL wr o e
OF THE CHEROKEE NATION sl o) PH2LLE

T re: The Status and Implementation of the
199% Consiitution of the Cherokes Nation,

Denmis Jay Hanash and Ralph F. Keen, Jr., in
Their capacities ay officers of the 1999
Cherokee Nation Constitution Corvention
And as citizens of the Cherskes Nstion,

Petitioners,
AAT 05-84

Chadiwick Smith, Principal Chicfof the:
Cherokes Nation:

and,
The Connci ofithe Charakeeﬁabnn

}
)
)
J
3
)
3
3
)
NOTECE 70 )
J
)
}
}
3
)
}
¥

Qi Hetat i Mo At W A bt g s

Jesmette Hanng, Regiows] Director of thie ¥
‘Barean of Indian Affuirg, 3

For the Petitionsrs

Deanis Jay Hannah and Rutph T Keen, Jr. Ralpii E. Keen, Ir.

For thee Rerpondeint Chadwick Sorith, Principal Chief A, Diane Hammons

For the Respondent Conngil 6f-the Cherolier Nafion. “Topdd Hembree

For the Respondent Jeanette Hanna,
Regiomal Director of the Bureau.of Indian Affairg- No appearance

‘Before: Darell R. Matlock, Jr., Chief Justice
Darrell Dowty, Justice
Stacy L. Leeds, Justice

Majerity Opinton Tiled by: Chief Justice Davell R, Matlock, Jr..
Spectad Concurring. {)pxm&n Hled by: Fustice Darrell Dowty
Dissesrting ﬁpxﬂwn filed Try: Jastice Stacy L. Leeds
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pétition for Declaratory Judement by the Court, Tor kﬂei.smﬁnaﬁ{m-{s{ the legal statps of
the amendment to the Cherokee Nation Conistitition of 1975, Article XY, Secfion Ten
.(.m}', and, whether the: xﬁi;prﬁke@- Natiop Constitution of 1999 is now the  organic
document of the Cherckee XMatien \!Gmgﬁmem? and, 40 gstablish 4 fimetable fir fhe
imittenientation &f the provisions of the Cherokes Nation Constitution of 1999,

Motice was given to.the Respondents-on March 8, 2005,

Dayid Comsilk filed & mution {o-intervene anil motion to dismiss fhe petitior oh Marzh
14, 2805, and, subsequently on Novemiber 10, 2005 withdrow his motionte intervenesatid

motion Jo. disimss the petinon,

. The Respondent; Principdl Ghief Chadwith Smith,.en March 23, 2005 Hfiled & motion 1o

‘stay ‘chepmcee&mgsf@r 45 Jays Which wiss Eramted by thed

urd n March 29, 2005,

: »mﬁRx:sp@ndcm‘ E‘@uncﬂ ﬁf‘fh& Chﬁrﬂl&_&ﬂi\}ﬁﬁgn_ ﬁ; ed ﬂ}&}f;‘{&pgﬂse on March 24, 2 005,

The Respondent, Chadwick Smiith, Principa) Chief, filed 2 second motion 4o stay the
procesdings op August 15, 2605 which was subsequéntly denied by the Court om
Septeniber.7, 2003,

Hespondent, Teaneite Hanma, R?gimaéi Director of the Bureau of Indian Affairs has failed

to respond to-the petition filed herein.

. The Petitioners filed their metion for summary judgment on March 6, 2006.and served

the motion- on Respenfents Chadwick Smith, Prncipal Chisf hy Generdl Counsel Biane

]

OPINION OF THE COURT
RECORD OF PROCEEDINGS.
1. The Petifioners, Dennis Jay Hannah and Relph F. Ween, Jr., on March 7. 2005 fled their
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| Hammons, and, Regpondent, Cherokes Nation Council, by thsir attprney Todd Hembres
on April 7, 2008,
B, That neilherthe Principal Chief Chadwick Smith or the Council of fihe Cherokes Nation

has responded to the Patitioners® motion for summary judsmeit,

pursuant to Article

VHT of thr: Cherpkee Nation Constitution af 1999, and, the Pelifionére miotion for summar}
judgment is comndﬁrad under Rule 4% of fhe Ruiss end Prooedrires- of the, Jodicid! Appeals
iﬁbtmal {Supreme. Court).

Proper notice of thess proceetiings has boen given to the Principal ‘Chief, Chadwick
Sty e Councl] of the Chirdkee. Netibh aid the Linited States ofF Amgiica by s

Bepresentative, Jeanetie

Remena} Direstor: @’f ihe Barm of Indian Affairs,
“The Const finds Hhgse we no disputes of ‘matefisl facts mnd The material ﬁzcis are

determiziéd ay Fllows:

1. Article XV, Seciion, Ten{) 0 of the Cherekes Nation-Consfinution of 1975 wasa self
imposed requirementthat setFipth:

“no ameddment or néw constitution ghall become efective withou
the approval of the President of the United: Staies orhis authorized 5 epresentative”

3',;5-
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The people.of the Cherokee Nation by their inherent Sovereign power had the right 10
Temove the ;seii-iimposcd requitement’ of Article XV, Section Ten (10) .of the
Cherokee Nation Constitugion of 1973,

3, The United States Government by and through is agent, the Assistant Secret ary of

Indian Affairs, Neal A MoCalsh, v April 23, 2002 via 2 Tetter addnessed 10. the

Principal Chief Chad Smith &id state in part;

Ve haveno objection 1o the referendum as proposed and
1 am-prepared 1o approve s amendment deleting the
regjuirement for Federal approval of firture amendments ™

- Neal A McCalelexsoued an afiddit on April 4, 2006 which Sets forth in part:

the Departmeit. of iterior, Bureais o ndian Afirs T sas
22,2002, serve-as full-and vl approvl of the guestivn,
approved underithe T&t}tﬁmm’:c:mggf Artidle X¥ Section 10
g the 1675 Cherglee Constitation for presentménrp.th
Chy

refetentium election ™

ke voters fortheir final approvil.or rejectiomat

¥ Theproposednemoval of Artie XYV, Secion Ten (18) o e 1975 Comtiainatrie

Chérdkee Nation was properly saby

itted 10 fhe Cherokee people-on May 34, 2005,
i, s approved by thie Cherokee peale by & votsiof 7,107 in favor and 4223
6, The elections -of May 24, 2003 and -mf:hé:v"-'%,_ 2003 were Had nnderthe law of the

Cherokee Nation Constitution of 1975,

~l

The proposed 1999 .Comstitition of the Cherokee Nafion was properly puf o the

Cherckee people on .huly 28, 2003 and the Cherokee people adopted’ the 1999
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Censtitution as the new Constitution of the Cherokee Nation by 1 votz of 3 ;622 in
favor and 3,059 against,

8. The results of both the May 24, 2003 and the July 26, 2003 elections have been
preperly cerfifiedl by the Cherokee Nation Election Commission on Jane 1 1, 2003 and
Angust 7, 2003 respeciivaly,

8, The Cherckee Nation Constitution -of 1999 becatne the :drgamic Jaw oF the Cherokes
Nation oo Taly. 26, 2003 pursumet to Asiicle XVII of the Cherokes Nation
Constittion of 1998

18, The provisions of the: 1999 Cherckee Nafion Copsfitufion overrule, supersede and
repegl the @gzwk%éiﬂ;qf‘ih@ Cherckes Namm Constitution enacted the &® day of
September, 1839 .and the provisions.of the Csnsﬁmr.:orf of the Chetokes Nation of
1975 enacted the 26 day of June, 1076, Article X¥1 of the 1999 Comstindion of the
Lherokee Netior

1 Al aetions takén by the thiee (5 =eéarate branches of the gmﬁrnmeﬂt Lagislative,
Exesutive and fodicia! aﬁaﬁdaﬁm Fuly ZGQZﬁﬁ}Shamheemﬁﬁne under gnd should be
in compliance with the constiintional avthority. granted to each of them under the
Cherdkes Nation Constitution of 1599,

12 The present state of the Judiciary in order 6 cénform tp the Cherokee Mafion
Constitution :t;}f' 199935 as follows:

(a) Seat Two (2) of the Supreme Gourt of the Cherokee Nation 45 held by Chief
Justice, Darell R. Mailock, Jr, and his appointment in Qotdber of 2005 was to

complete theterm of office for Seat Twyg (2) which ends on December 31, 2012,

Lh
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{b6) Scat Three (3) of the Supréme Court of ihe Cherckee Nation is held by Justige
Darrell Dowty and his appointment in F ebruary of 2005 was to cdmpliete. the term of
office for Sear Three (3) which ends on December 31. 2014,

{6} In order to better implement the mandates of the L‘heraicsg Nation Constitution of
1999, Hustice Stacy L. Ldeds, whose term wnder the 197s Constitntion of the
Cherokees Mation and 20 CNCA 1985 § 33 would have expred op December 31,
2608, whick is consistent with Seat Numiber Four {4) under the new Constitution,
shall confinue on the Supreme Court.as Seat Four {($under Mmie"v}ﬁ, :S'ecﬁfpn Two
(2} of fire 1999 Constitution.

(@) Seats.One (1) dnd Five: () shall tbe filled impmediatly a5 pér Arkicle VIH of fhe

Cherckee ﬁaﬁm Constitugion-of }‘119?9.

&) The Judges of the District Court shall Gomtinue to serve ynder the 1099

Constitutidn of the Chierokee Nétion Aricle Thise {3) tuti] the Cherokes Nation

Lomncll passes Jegislation definins their respeciive terme:and the protbefire st farth

-completed.

(B TheCourt Byles adopted by the Supreme Court under Mo, TAT-06-01 shall romain
in full foroe and effect until Hucther-order oFthe Céurt,

(g} The Court Administrator, Lisa Fields, shall rermain the Court Administrater
pursuantic Axticls VI Seciion Four {4) of the Cherckee Nmfpn-(imstim;iiaﬁ of 1999

‘unti] fuurther order of the Gourt.

&

> {3) of'the Cherokee Nation Congtitntion Bf 1999 iy
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13.  The present Cherokee Natien Council members were elected to office under the
authority of the 1975 Cherokee Nation Constitution and before the 1999 Constitution
was adopted by the people of the Cherokee Nation on July 26, 2003

14.  To Adfill the mandates under the Cherokes Nation Constitution of 1999 and in order
o achieve a stable comtinpative governmental transition under the 1999 Constinntion
of the Cherokee Nation, the Council of the Cherokes Nation shall proceed as follows:
{a) The Cowneil shall within 60 days -of this decision select two st-laree Council
mienibers 16 serve it the next tegdlarly scheduled election pursuant to Arficle VI,
Sestion Three (3).of the Cherokes Nation Constitution of 1999,
(&) The Counail skall befors.the-next repularly scheitules diosrion astablish s syseem
of staggered ferms: for 2l seats on fhe Council to be organized imto elections evary
two years, Article 37 Section Three (3 of the 1999 Constitution of the Cherokee
N;ﬂzon

{&) The Gownil shllin 2 timely mammer ‘proceed to prt in phace ] that is mar

‘0 the-Cherokes Nation Consiifition £ 7685,

Ly
-

g
¥

The Principal Chief and Diepuiy (Hiéf were cécted under the authior

ty of the 1675
Constitation of the Chergkee Nafion and before the 1999 Consitution of the
Chervkes Nﬂﬂon ‘was.adopted by-the people "ﬁfﬁi&;ﬁlhamkee Wation on July 2 5: 2603,

16, "The Principal Chief of the Cherokes Nation shall n a fimely spanner put:in place il
mandates-directed 16 the Exscutive branch by the:Cherckes Wation Constitution of

1899,
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IT IS THEREFGRE ORDERED by the Court that the 1999 Constitution of the Cherokse
Nation became cffective on Tuly 26, 2003.

IT I8 FURTHER

Court’s Orders.

Executed fthis 7 <= day of Tune, 2006.

&

Dazel] R Mﬁﬁﬁcﬁr {:sz Tustice

JUSTICEDOWTY, Specially:Congnring,

1 write separately in Y. CONCUITERCE. w.ath JustiveMatlock 1o expr 255 my opinioen that the
Citizens of the C”hamicae Nation cannot be unreasonablydelaved in ﬁsmr exercise of sovereign
power.by the inaction'sf the erdl sovirnmeént. The {Hizers i ﬁxprcssed clearly theovugh teir
representatives dnthe Consitniional Convention thatthey weinfed cHanpe ‘it their goverming
-arganic decument: They again spoke clearly by their vote. removing the requirement. of federal
approxal fiom the. 1975 Constifution. And agdin,almost3 years ago; the Citizens spoke.clearly |
‘whin thisy: gﬁﬂpteé‘ and. appmwad ﬁle L9999 Clonstitation.
;p,rgﬁﬁ@@ﬂ.ﬂﬁﬂ be; and was, aﬁﬁcﬁw}y remavadfromxﬁa 1975 Constination :?3;,* the voie of the
Ciltzens on'May 24, 2003, The-actions of M. MeCaleb by letter in his official apacity as

representative of the federsl povernment, and by Kis subsequent affidavit coupled with the

federd] anaction and non-appearance jo s Jifigation ¢ sufficient Forthis writér ito find-thay {he'

1999 Constitutien has- ~been in ﬁﬁ?ec_."fmﬁzzr? il since its: appr VTI by ihe volers onj uIy 26, 2003,

E{‘wﬂ

Dmeﬂ\l'}awiv. J ushce ‘ (\)
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DISSENTING OPINION OF FUSTICE LEEDS:
The muling in the Majority Opinicn is contrary to the constitufions] amendment
requirements adopted by the Cheroloe peeple.in the 1975 Constitution. T respectfully dissent.
Article XV, Sevtion 10 ofthe 1975 Constitufion plainly states:
Ho emendment of new Constiution shall bevome gfikctive withoit fhe ApprovE)
of the President of the United States or his ssthorized sepredentative, {emphasis
added
By adopting this-provision, the Cherokes people made it clear that fhe 1975 Constitution conld

aever be amendsd or superseded by 2 wew constitytion withonit the ‘apprival of the Foders]

Fovernment. There dre no excaptivns,

find cresative ways around the federal approval requirement. The sole :&.ﬁgv- of this Court is 4o
nterpret the 1975 Constitation as it fs pliialy witien. Tho 1995 Constieution cleatty requires
#ederal approval forigll dmendmentsiand new cofistituiions.

nent approved ab
amendiment to-Article %V, Section 10 r}fﬂae 1975 Consfitution. This is not fhe. S5t fime this
Cotirt hrzs dealt svith Fedéral-approval of a sonstitudional amendment. ¥n Mcllair 5 estion
Lommigsion, IAT 98-12, this Couit foed 2 similar gudshion,

In 1‘99'5, e Cherakee people voted tovamend the 1975 ﬁ@nsﬁtqﬁgn:imp@sing:a residengy
requirement: .on the. offices of Pringips! Chief zod Deputy Cliief Despite the %ot that the
Cherokes people had voted to amend the '-ZEEE’"?S"GQﬂstﬁuﬁGB,, this Court mided infdeClain, thathe
Tesifengy requirement codld nottake effectbecanse the Tederal government had not approvedthé
amendment;  Federal approval for the resideicy soquirement wes finally obtained in 2003,

Althongh the Cherckee people had 1o wait several ears for thelrwill to become the law, the swait
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as neosssary because of the plain language of the 1975 Constittion. The amendment
requiremenis of the 1975 Constitution mus hetaken seriously.and cannot bs set agide,

The words of the late fustite Keen fom the MeClzin decision are equally fitting for the
casgat hand:

The Cherokee Constitmticn Is the organic document of the Cherokes sovernraent.
Lt norbe trifled with, Any énd all amendmerts-to the Cherokee Constituting

ruist be anade to follow-fhe strict, Tong-established proceduse. {(emphasis-added)

In the Majority Opinion, the Court seems o have.ruled that when the Cherckee people

voted fo amend Articks XV, Section 10, Zederal

pproval was nof tequired. The Cotrt seems to
Take the posifion that the vete instunbatisously amendsd me 1975 Constitotion, Such g fuling ag
T Besis it lawidnd i contrary to-the pia;in langudge ofithe 1975 Gonstitution. The ruling is also
comtrary 1o'this Court’s ruling.in Me( Tain:

The Majorizy fails to adegumely address he solé -question presented 10 .ghis Court:
whether federal dpproval was obtaitied, Tnsteat, thie Wigjority shmfily mates that the “people 5

the CherokdeNation by thefr fnhatent sovereiesi power had the 1ight toremove the selfmposed

o

Teguirerient of Areicle XV, Seckon'fen (16)0f the Cherskee Nation Conssitution of 1675
Thare-xs no doutht Lhdt dhe Chnrekee peap]e have the mherent nghi oF, Sﬁﬁf'—g@vﬁmm ent,
The Cheiakes peaple-exerdised that right when they adéipted the 1975 ‘Consfitation. “When ihe
Chérgkee péople adopted -the 1975 Cﬂnsntuﬁ{m,} they chiose 1o sabjeci themselves 1o .all thé
‘Pravisions ‘and requirements of the 1975 Constinrfion. The sequirement that tho fedesal
government approve any and.all constitutions! amendments and new-constitutions is.one of those
Tequireivents the Cherolkee pecple adoptsd. The requirement cammet simply be ignored,
Petitioners -agree thal under the 1975 Cobstitufion, the fegi&ra;l Bovernment Tausi approys

2all constitutional amendments, Petitioners base fheir entirs oase for fderl approval on 4 Jerter

10
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dated April 23, 2002, This letter was addressed to Principal Cliiel Chad Smith fom Mr. Naal
McCaleb while he was the Assistant Secretary of the Interior. The Majority never addresses
whetber the MeCaleb Jetter constitutes federal approval,

The MoCaleb letter, which was written ‘before the Cherokes people went to the polls;
contmns the following statement;

We have o objection 1o the referendum . as proposed and I_am prepared to

_@pprove the amefidment deleting the requirsmment for the Fedaral approval of
fitureamendments.  § emphesis a,cided)

"This létter contirmed that the feders! government had o objections to the language bemo
preséated to fhe voters and it-indibates that atxhe 8 e, théDepartment of Interior was “prepared
1o approye” the amendment orthe 1975 Constitution ii‘}adﬁngé by 'Cherdit-ee»vmerﬁ

A pre-election Tetter- statingthat 4#6derd] official s “prepared to-: approve” an amendment
does wot constitate final federdl approval to satisfy Article 3V, Section 10 uf the 1875
Constimation. It:stgsests ‘that 4t foast ong: additional federal ‘sofioh miust be ‘taléen ‘once the

lection i held “There was alwiys the possibility that the federal govermment’s position will
«change; or thal the ‘Cherokes people will rqect the ammdmem A Tederal official can be
“Srepansd™ to takedrkain A tHion, and then never dake such. ACtion,

When the 1975 Constittion was amended in the:past, there-was.communication from the
federal government, in no unceriain terms, that fingl federal approval had ‘besn obtained. When
the Cherokee pecple voted 1o amend the 1875 Constitution to tequire the fifieen Cormail seats
represent specific districts. within the Chérokee Mation federal approval was obtained the
following' year via a memoerandum from the BIA area office. The:approval language Jeft no
donbt:

By copy of this memorandus, we are nofifying the Cherokee Hafion that parsnant
o Amticle XV of the Constirution of the Chergkee Nation of Oklahoma, the

11
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Muskogee firea Director herebv gpproves the action taken by fhe Cherokes

(emphasis added)
Likewise, when the Cherokes people voted fo amend the 1975 Constitution 10 oposs 2
residency reguircment on the office of Principal Chief and Deputy Chief, the federal approval
comrumication was unmistakably clear, The commnnication oven ncluded a format “Certificate
of Approval” Signed by the appropriate federal official that stating:

[bly virine of the authority. granied 0 the Seoretary of the Interior dnd delegated

to ws 10 BIAM 3, and by Article XV, Section 10, of the Constitation of the

Cherokes Nation, [I} do hereby approve the foregoing Amendmept fo the

Constination of the:Cherokes Nation . .. femphisis added)

The NicCaleb letter does not favorsbly compare to'the prévious fedesal ‘approvals, in

termg of finality.or clarity. Being “prepared to approve” i -amendment is learly something less

Ahian final .apptoval of 4n amendoient: The MoCuleh Iétier is the only eviderise in this case-to
suggest'final federal approval and b s short

To aid this Cuurtsmrezpretamn of ﬂwa:E“aiab Tetter, Petitioners submit-an affidavit
from former Assistant Secretm}hﬁaf WMoCaleh dated April 3, 30(}6 In that aﬁ?davm Mr.
BeCaleh Stateythat in s 2002.Jeiér, 'he “spproved the propesed quesion for referendum vobe
-of'the Cherokeé people.” Hg confimies by stafing that “Stwas [His] purpdsefisl ftention” tharthe
letter serve &s “full and findl approval™ for presentment fo the Cherckee people for their final
approval or rejection,

At the time Mr. McCaleb signed the affidavit, he was no longer a federal.official. Jtiis
ingppropiiate for this Court to rely sqlely on the interpretative statement of 2 former federal
-officigl, particalarly when there is no other -evidence of federal approval. The MeCileb letter
speaks for isdll Mr. Calsh was “prepased to approve” the amendment. Mr Caleh pever

-approved the amendment,
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The federal povernment, in 2 correspondence provided in Petifioners ploadings, tekes the
position that federal approval is still forthcoming, On July 29, 2004, Regiomal Director of the
B1A Jeanette Hanne provided to Principal Chisf a letter indicating thal the McC aleb fetter was
onty a pre-feferendum approval. Ms. Hanna netes that it is the regional office’s recommendation
o the BIA “headquarters™ that the amendment’be approved, This letter, dated 2 full year afier
Hhe Cherokes P quﬂ@ went 1o fhe polls, iﬂﬁ?t:’ates the nged for further fefleral action to approve the
amendment. Although Ms. Hanna recommends that the:amendment be approved, she indicates
that federal approval hias never betn obizined.

The Principal Chiel's office, althetish not iniévoning as 2 parly o this lawsuit,
responded by asking fhis Court for two extetisions of time. He.asked fhis Court fo Sy the
proccedings because “oegotiations arc. cngoing sith the Bureau of Ludian Affsis in Washingeon
D.C* Apparéutly the Cherokee Nation is still in the diplamatic and pofitical process of
oitdising: fival federal approval for the constitutivnal amendinent.

The Isgislative bratich dlso respimisd to-this Tawsuit by stafing that the, Coung

| “pebaies
and contimyes to.operate under the 1976 Consfitation, Wgw;};w&smclmﬁmsﬁmma dpproved
they have “relied on Statemenits of the Principal ‘Chisf anfl tmembers of the Cherdkee Nation
Constitution Commission i their statements of continudlly seeking approval of the Burear of

Indian Affairs mtify

The pleadings and correspondence in this case indicate that i s the un derstanding of the
‘federdl government, the Cherokee legislative branch, ‘and the ‘Cherokee exeeutive branch that
federal ‘approval hds mever been obtained. Despite the faot that the -Cherokee people have

spoken, the smendment cannot fake effect unti] there is federal approval In MeClain, itiodk
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several years for the will of the Cherokee people to become law. Yerin McClen, this Const
pr‘_c‘-rper]y sxercised restraing and Jet the diplomatic and political process take ifs course,

it Is mo donbi frusirafing for the Cherokee people who-have voted on a constitutional
amenduient, or & vew constinstion, to wait for years and years for federal approval. Tt is even
more Fustrating in the present scensio when the Cherokee psople im.v.e voted 1 Hodlly fres
themselves of foderal oversight, to once again wait several YEHTS fia:r'-f-aéwal approval of thar
amendment. 0pce foderal approval js obiained, the (herokes people will be free From faderal
“wivolvement, To obtata thal freedom, howesier, the Cherokee paaple. must Faithfvilly follow their
e laws.

The avenue fmr obtdiring federal approval for tlils amendment is the diplomatic and )
politicel process befween the Cha rokee Wation and the-Tnited States. The Cherokes peaple
-emphwier their Sécted Bfficials to ;m;gmame for Pedéral agaprmal and o represest them in the
process. The judicial branch is not empowered 1o detlarethar prasess wiid.

The judicial branch smast imerpret the 1975 Constitution seit = plataly written:

Mo amendment’ or new T
. aif i Prosident of the Us

itetion shall become affective without the anpeoval
taiesor lig anthorivedl represeritative.

The result of the Majority Dpimion is that both the amendment to-the 1975 Lonstitation and the
new 1899 ConstitHion arenow ¢fective, both withont fideral approval.

Although 1 sirongly dissérii o the Majority Opinion, this Conrt ‘has speken end the
Cherokee government shall now operate under the 1999 Constitution, Tp effectuate the:
transition, the Judicial Appeals Tribungl is now the Supreme Court with the effective dateof July
‘26, 2003. Arfice VI of the 1999 Constitstion set initial terms for the Justices -which was
designed to produce staggered terms, with one Jystice’s termi expiring o December 31%-0f cach

eves year. Because there was significant delay in placing the 1099 Constitution on the ballot,

4
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twe of the:initial terms expired before the 1999 Constitution was ever voted on by thé people. 1
agres Wwith the Majorify on the apportiomment of the Supreme Court seats. The initial terms of
Seats one and two sxpired prior io 2003,

1 was confirmed ‘ab JAT Fustice umder e 1975 Constitution with 3 temm to expire
Decembar31, 2‘305 This Hmsline is congistent ??;fi-th Seat 4 inthe 1999 Cémstitution and 1y seal
will] -end ‘on the last day of this year, Two addifionat Justices should be confirmed as oD as
possibiz,

Jusiice Dowty 4nd Matioek, however, wére confirmed 16 this Cowt afier the 1599
Constitation took effest, Thay must nscessacily b serving: their first tem amider the aad

Constitution Likenise, the elected officiali whe Were swom-in in dugust 2003 togk effice after

=

the effetiive daté of the 1999 Constifution. Each must-necessarily be serving their first term

underthe 1999 Gonstitition;

5
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EN R~

THE ABBOCIATE DEFUTY SECRETARY OF THE INTERIOR
WASHINGTON, DG 20240

AUG 50 2008 Ry o

Houorable Chad Smith

FPrincipal Chief, Cherokes Nation
P.O. Box 548

Tahlequah, Oklahoms, 74465-0948

Dear Chief Staith:

approved by the Cherokee people on May 24, 2003, Your letter indicated that you cansider the
approvel of the amendment meot i light of the June 7, 2006, decision by the Chsrokes
Nation®s Tudieia] Appeals Tribonal in the matter styled “In Re: The Statns and Tmplementation
of'the 1999 Constitution, of the Cherakes Nation,” TAT 0504,

Yread the Tribural’s decision with intersst, While we can appreciate Mr. $oCaleb clarifying
‘what he intended, his stated intention is not ap adequate substitute for the uecessary estion of

If'you have any guestions, pleass don’t hesitats 10 call on ma,
Sincerely,

£ Cosom.

James B. Cason
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CERTIFICATION
TO: Tribal Councll of the Cherokee Nafion
" WE the Eleorion Commission ofthe Chiroles Natfon putsuary B Loofltive At 1504, bereby
certifies that the Ballot Title, thatls attached hersta, ‘marked, and incorporated into this
Certification a5 Exhibit “A”, zomplies with Legislative Art 15-04,

Diated this 11th day of January, 2097

Patsy Morton, Bhairperson '
Election Commission of the Cherokee Nation;

Andrew Wilcoxen, Sec':%imyfl‘reasw
Election Commission. of the. Cherokee Nation

p

8i=17-37P04:58 pryn
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Exhibit A

-BALLOT TTTLE AS REVISED BY THE ATTORNEY GENERAL'S OFFICE ON
DECEMBER 25, 2006 (8X CLUDES SHOWING OFEDITS)

22y bewsifizen of the Chorokes Nation, A vors “yeg” for thit smandmen would many
that izeneip wonkd be Hmited 1o thore who are origingl emtaliest o descendants of
herotces by blood, Delewares by blond, or Shwwnees by bloed as limtedd ngr the Fingl
Ralls of the Chevoken Mation, summanly referrad 1043 the Dawas Commibsion Rolle
closad In 1904, “This amendmient woold Jake away cidrenehip of sivrent oltixsng gnd
dery eltizenship to forare sppiionnty who ae sodaly désosndonts of those on sither the
Duwes Commirtien Intermartied Whites-oc Frezdmsn Ralls, AV "no” woutle mesn
thet Imermarisd Whites ind Froedmen arigingl enroliser imd thalt dexeendants would
cemtings o be oligibln for citiranghip. Naither 2 ye1™ nar g “s6" yots will efsor the
cltizenship rights of those indivigusly whe e origing) sarliest or daseandancs of
Cherokezs by blood, Delawaes by kood, of Shawnsss brblond 15 Hatsd on the Sinal
Rolls of the Dawes Comprisrion Rolls closed i 1906,

SHALL THE MEASURE BE APPROVED? FOR THE MEASURE..YES

AGAINAT THE MEASURE N0

Page 99 of
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AFR-1-28E87 =3:14 FROM:BLST TaH WMART 918445843891 TOs 14853842587 P38
CWysD5P el .
C O N Chud "Comtogsel™ Smity
HEROKEE NATION® Frinaips) Crint
0. Doz P48 ¥ Thkdequah, OX 744650048 + (33K) 453,300 L1 18 ke
Jos Grayssis, fi
Dsputty Preineipal Chief
Wrdnesday, March 21, 2007
CHARLENR WHITH
524 B LER AVE
TAULEQUAX, OK. 74454
Dear CHARLENE WHITE,

We are writing to advise you fiat 2 recent Sonstiitiona] afendiient veie by the Cherokee Natian hag
tesulted in o changs in the status of your citizenship it tho Chorckee Natior. The election wag required
by an iitiative petition sighied by Cherakss citizons. Wa tagrot o inform you that you are not eligible for
cleizenship ix the Cherakes Nation brsed on the irdormation currenity availshle fo us,

The nonstittional amendment voie clarified the Cherokes somrimnity’s position thas citizenship in the
Cherokee Nation must be based on Hieags to an enrallce of the Final Rolls of Cherokse Citizens who is
listed with o blood degres. Tt does not inelnde individuals who only frace [ineage to nonwIndian rolls, The
chavge was lawfilly made according 10 the Cherokse Nation’s songfitsfional amendmont process and
after a vots of the Cherokes people. The Constitution has been amended acoordingly.,

Your curollment was previously pertiitted under 2 Margh 7. 2006 irfbal court ruling which held that our
Comstitution allowed far envolirent of deseendants of the non-Indiap rolls, The roeent comatitutional
amondinent swperseded this rling,

If you believe your envollment status has besg changed in arror, you may make an appeal to the Registran,
Cherokee Nation Registration Department, £.0. Box 548, Taklogneh, (K 74465 in accordance with the
Leglslafive Act, Sestions 9-12, {copy enclosed), Your noflee of appeal must be fited in this office within
90 days of the date you receive this natification, The notice of appaal is considersd to be filed as of tha
Sate it is postmarked or persanally delivered 1o this office,

I you bave amy quostions, plesss fel free to contapt me gt (918 453-5315 or on email a

rcg;'straﬁun@charokee.org.

Rospectiully,

Lelt J, Ummerteskee

Tribal Registrar

Registration Dept,

(918) 453-5315
twrimeriestkea@cherokee,org
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APR-1-2887 23:15 FROM:BIST TRH WMART S18+458+3891 T0: 1485342587 P49
oo hap e 31k
C N Chad “Comttasasl™ Smith
HEROK.EE ATION\N Pristipat Chis?
B0, Doz 148 « Tahlequuh, OF 74465.0948 » (5]8) 453-5000 JLOQ JLh

Toe Qeayred, Ir,
Deputy Princlpal Chinf

3-28-07

Charlene White
524 8, Lee Sireer
Tahleqush, OK, 74464

Dear Charlens Whit,

Basad upor the Mareh 7, 2006 decision by the Chevoles Nation Judicial Appenls Tribunal $o Allen v,
Cherokes National Couteil, SAT-04-09, Cherolcee Naton Health Services (CNHS) bogan aceopting
patiants that were eligible for cltizenship oa s regulf ofihe dzclston, .

On March 3, 2007, the Cherokee Natlon conducted a special slactiod amending e Cherokos Natior
Constitation regarding cttizenship aligibillty which wes requived by & petition of Cheralee citizens, The
gpproved Constinttlonal Amendiment limits citizenahip to those individuals who are otiginal anralices or
deacotidants of Cherokeas by biaod, Delawares by blood, ar Shawness by blood os listed on the Final Rolis
of the Cherokee Nation, Individuals not mecting thase roquiramenss are i longer aligiblo far citizenship
it the Cheroless Nation, :

Thig letter i fo inform you fhat because of the Constitutiona Amendment, you are na fonger eliglbls ta
veeeive health servicns through Cherokes Nation, The Cheroket Nation will continus o provide health
seyvicas to you for a perlad of ninsty (96) days. The ninaty day perlad will commetos from the date shown
at the top of this fetter, This period will allow us to sontinue any ongoing couree of treatment, and will
ollow you ample fitne 1o fdentify altorativa sonrees of care, Asached to this lettsr Is & list of nlternative
health cara resources Jocated in our ares,

To essist you in tansfering your medical eare, an *Authorization for Use or Disclosura of Flertls
Tfamation” form hns been incloded, Pleass complets this form and ratum it o te Wilma P, Mawidier
Health Center. Upon recaipt, your medical rezords will be distributad to you, or your vew bealth care
provider, as per your vegquest.

If we eon be of any further aesistanea, ploses fool froe to contact our office,

Darrel O*Fiald
Cifnle Adminisrator
Wilma P. Munkiller Health Conter

WPMHC* RE, £ Box B4D* Stilwell, OK, 74960 (518) 6668800
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United States Department of the Interior .
OFFICEGF?HESEC.‘REEAXY
Washugiod, DO,

: M5 5880

R . ' Tt Hoporsble Chewidk Sruith
e .. . .Pmﬁpﬂﬂbx:f,ﬁhndceﬁ‘mﬂm
P.O.Box

TABXh_‘mﬁh, Okﬂahuma 744650948

S . DerChsSwith

e On iy 16; zfmﬂmmgmammm Resiern ORdhbma Offeé submitied 4 meiimdum to
Lo . w_r;caﬂmt-ﬂmg ofanmmtto&&ubmo{wcﬂsu&eebhﬁm Consifiution.
RS - gwgnc?oxeﬂ hfﬁkcasachmlbﬁgﬁe}mmhwmﬁe Cherokee Nation
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IN THE DISTRICT COURT OF THE CHEROKEE NATION o0/ 11 s oo 5|

RAYMOND NASH, et. al., ) C oK
} Cases No, CV-07-40, CV-07-41, CV-07-425 1) T ¢ 4imT
Plaintiffs, ) CV-07-43, CV-07-44, CY-0T4& || MEHLG
) CV-07-46, CV-07-47, CV-07-48[URT CL ERK
vs. ) CV-07-49, CV-07-50, CV-07-53,
) CV-07-56, CV-07-65, CV-07-66,
CHEROCKEE NATION ) CV-07-72, CV-07-78, CV-07-85,
REGISTRAR, ) CV-07-86, CV-07-99, CV-07-160,
) CV-07-112, and CV-07-116
)
DEFENDANT, )

ORDER

NOW, on this the 14th day of January, 2011, the above captioned and numbered action
comes on for decision after having been taken under advisement to this date.

This matter atises from the above listed individual cases being certified as a class action
wherein the Plaintiffs are deemed effected by the passage of an Amendment to the Constitution of
the Cherokee Nation by vote of the members of the Cherokee Nation on March 3, 2007 which read
as follows, to-wit;

“Notwithstanding any provisions of the Cherokee Nation Constitution approved on
Ociober 2, 1975, and the Cherokee Nution Constitution ratified by the peopie on July 26, 2003,
upon passage of this Amendment, thereafter, citizenskip of the Ckerokee Nation shall be imited
to those originally enrolled on, or descendants of those enrolled on, the Final Rolls of the
Cherakee Nation, commonly referred to as the Dawes Rolls, for those listed as Cherokees by
biood, Delaware Cherokees pursuant to Article I of the Delaware Agreement dated the 8 day
of May, 1867, and the Shawnee Cherokees pursuantto Article III of the Shawnee 4 greement date
the 9* day of June, 1869.”

This Constitutional Amendment was the result of the Order of the Supreme Court of the
Cherokee Nation in “Allen v. Cherokee Nation,” JAT-04-09 (March 7, 2006) wherein the Cherokee
Nation was directed to begin processing citizenship applications for those individuals who could

1
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establish descendancy from individuat listed on the Dawes Rolls as “Freedmen.” The individual
designated as “Freedmen” were, by and large, individuals of African descent who had been freed
from slavery pursuant to Cherokee law, or with the advent of the United States Civil War, On the
Dawes Rolls, Freedmen were designated separately from those imiividuﬁs who were characterized
as Cherokee (or Delaware or Shawnee) by blood.

By virtue of the passage of the Amendment, the Cherokee Nation (hereafter “Nation”
deems the ﬁolding of the Supreme Court abrogated by constitntional amendment which, in most .
instances, would be the correct belief éccording to law and the Constitution of the Nation.

It has long been held, and continues to be, that there is no prohibition against Indian Tribes
making membership determinations based “on blood™ and could be inferpreted 1o allow certain
blood quanturn requirements. 'This is the current condition as it relates to the Cherokee Nation and
shall continue to be unless it is restrained from such determination by limitation of treaty o statute.
Such is the case in this instance.

At the conclusion of the American Civil War and the abolition of slavery, the Cherokee
Nation, which had allied, for the most part, with the Confederacy, entered into a treaty with the
United States of America on July 19, 1866. Article IX of the treaty addressed the status of freed
slaves (“Freedmen™) within the Cherokee Nation and provided that Freedmen and their descendants

“shall have all the rights of native Cherokees.” The Constitution of the Cherokee Nation was
amended to provide that Freedmen and their descendants were to be citizens of the Cherokee Nation.
Various Courts, including the Cherokee Nation Supreme Court, thereafter affirmed the Freedmen’s
admission in the same manner as Cherokee citizens of Cherokee blood. As a result of the above

actions ang rulings, the Freedmen were included on the Dawes Commissior Rolls.
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From time immemorial, the Cherokee Nation, and in its predecessor forms, has entered into
agreements or Treaties and honored and complied with the provisions thereof on its part as part of
its Iaw and tradition. Upon the entry of the Europeans to ﬂ;e North American continent the Cherokee
‘Nation abided by such agreements made with the different entities be they French, Spanish, English,
or, eventually, the United States. In a number of instances, those nations failed to honor their
agreements or treaties resulting in loss and harm to the Cherokee people. One of the most
egregious, of course, being the seizing of Cherokee property and the removal of the Cherokee
people from their ancestral homes to Indian Territory. This does not mean that the Cherokee Nation
should descend into such manner of action and disregard their pledges and agreements.

The Cherokee Nation’s entry into the hereinbefore mentioned Treaty of 1866 was an
agreement which, to this date, has not been modified or abrogated by any action heretofore taken
either through Constitutional change or Amendment thereto and the Nation is still bound by such
provisions.  The Cherokee Constitutional Amendment of March 3, 2007, by virtue of the
provisions of the Treaty of 1866 and subsequent actions taken in furtherance thereof, are hereby
determined to be void as a matter of law.

The Class Appellants to whom this Order extends are the original enrollees, or descendants
of original enrollees, of the Dawes Commission Rolls designated Cherokee Freedmen, or Cherokee
Freedmen-Minor Children and shall have the rights as previously entitled prior to the passage of the
aforesaid Constitutional Amendment.

By virtue of the entry of the Temporary Order in this matter, the Appellants have been
granted and authorized all privileges as previously granted and, therefore, have no further reliefto -

be granted or awarded herein. The applications for citizenship as previously held in abeyance
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herein shall begin to be processed by the Nation within thirty (30) days of date of the filing this

Order.
IT IS SO ORDPERED.

JUDGE ms*rmcr CdURT
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=LED
IN THE CHEROKEE NATION SUPREME COURT

UL 21 AK $: 09

IN THE MATTER OF THE 2011 ) Case No. SC-2011-06 "i};ff 1: 8 3MATI0N
GENERAL ELECTION ) KENDALY D Ol
FINAL GRDER

NOW ON THIS 21% day of July, 2011, the Court, pursgant 10 T.A-06-10, ef seg. at
closed session, enters the following findings and orders:

This ‘Couzt has received evidence in the form of sworn festimony from various
witnesses, _.‘:caxhibits, and, 1mﬂﬁp1'e numeric counts of wvoting documents, and, has |
enter tamed oral arﬁumems from the Petitioner and Intervenor; and, | |

Ehe Court pursnant to LA-06-10 §102 after conszdcraﬁon of all the evidence
FIND% that it is impossible to determine the election result Wxth mathematical certainty
or 1o cemfy a suceessful candidate for the :Office -of Pnnctpa] {Chief of the Cherckee
Nation in ..thi-s election.

IT IS THEREFORE ORDERED. by the Court that all cextifications of the
Cherokee Nation Election Commission conceming the 20611 General Election for the
Office of Principal Chief of the Cherokee Nation are vacated and held for naught,

1T 1S FURTHER ORDERED by the Court that this election. for the Office of
Principal Chief of the Cherokee Nation is invalid.

IT IS FURTHER ORDERED by the Court that the Clerk of the Cherokee Nation
Supreme Court shall immediately serve a copy of this Order on the Cherokee Nation

Rlection Commission chairperson and counse] for all parties.
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Darell R, ¥atloé. Jr., Chief Justice

CERTIFICATION OF MAILING

I certify that a trne and correct copy of the foregoing document, Order, was mailed and/or
transmitted via facsimile on this 21 day.of Faly, 2011 1o the following:

Lloyd E. Cole, fax # (918) 696-2070

Cherokee Nation Election, fax # (918) 458-6101

Charles Hoskin, Jr. and Kalyn Free, fax # (949) 607-2914
Laurie Phillips, fax # (866) 436-0304

Dean Luthey, fax # (918) 594-0505

Casey Ross-Petherick, fax # (405) 735-5417

Tim X. Baker, fax # (918) 456-1983

Yondptt i)

Kendall Bird, Court Clerk A
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CHEROKEE NATION REGISTRAR,
vs.

RAYMOND NASH, ET AL,

of 138
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IN THE SUPREME COURT OF THE CHEROKEE NATION

Defendant/Appellant,

v S R

Plaintiffs/Appellees.

APPEAL FROM THE DISTRICT COURT OF THE CHEROKEE NATION
TAHLEQUAH, OKLAHOMA

DISTRICT COURT CONSOLIDATED CASE NOS.

CV-07-40, CV-07-41, CV-07-42, CV-07-43 CV-G7-44, CV-07-45, CV-07-486,
CV:07-47, CV-07-48, CV-07-49, CV-D7-50, CV-07-53, LCV-07-58, CV-07-65,
CV-07-66, CV-07-72, CV-07-78, CV-07-85, CV-07-86, CV-07-99,
CN-07-100, CV-07-112 AND CV-07-116

HONORABLE JOHN CRIPPS, TRIAL JUDGE

REVERSED
AND

. REMANDED WITH INSTRUCTIONS

TO DISMISS FOR WANT OF JURISDICTION

A. DIANE HAMMONS

Cherokee Nafion Aftorney General
P.O. Box 848 '
Tahlequah, Oklahoma 74465
918-458-5099 Fax: 918-458-6142
Aftorney for Defendant/Appellant

RALPH KEEN, .JR.

Attorney at Law

Keen Law Offices

205 West Division Street
Sfitweli, Oklahoma 74860
918-696-3355 Fax: 918-696-3576
Attorney for Plaintiffs/Appeliees

Before: Darell R. Matlock, Jr., Chief Justice

Darrell Dowty, Justice
James G. Wilcoxen, Justice
Kyle B. Haskins, Justice
Troy Wayne Poteete, Justice
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Majority Opinion Filed By: Chief Justice Darell R. Matiock, Jr.
Concurring: Justice James G. Wilcoxen
Justice Kyle B. Haskins
Justice Troy Wayne Poteete
Dissenting: Justice Darrell Dowty
Standard of Review

The Court reviewed “denovo” the issues of (1) of the right of the Cherokee
people to define tribal citizenship and, (2) the interpretation of the language of the 2007
amendment to the Cherokee Nafion Constitulion which sets forth the reguirements of
citizenship in the Cherokee Nation. Cherokee Nation v O'Leary SC-2008-13 & 14.

OPINION

ANATOMY OF LITIGATION

On April 17, 2007, the Cherokee Nation Registrar, pursuant o Article IV of the
‘Cherokee Nation Consfitution, filed the fimely letters of appeal cancerning the removal
of the appellees’ names from the rolls of citizens of the Cherokee Nation after the
passage-of the Constitutional Amendment on March 3, 2007, by the Cherckee people
by special election. Those letters represent the appeals lodged with the Cherokee
Nation District Court under the numbers set forth ’hérein above. The Petitions allege
that the action of the Regisirar was, in-effect, a retroactive application of the mandates
of the Consfitutional Amendment dated March 3, 2007; that the March 3, 2007,
Constitutional Amendment is, in and of itself, unconstitutional under the Cherokee
Nation Constitution; that the Treaty of 1866 was a contract between the United States of
Cherokee Freedmen in the Cherokee Nation; that the Cherockee people are forever

prohibited from amending their Constitution in a manner that excludes the Cherokee
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Freedmen's citizenship in the Cherokee Nation; and, that exclusion of the Cherckee
Freedmen from citizenship in the Cherokee Nation violates federal law. The appellants
identified in the Cherokee Nation District Court's Final Order dated January 14, 2011,
shall hereinafter be referred fo as “Appellees”. The Cherokee Nation Registrar shall
hereinafter be referred 1o as "Appeliant”.

The Cherokee Nation District Court entered ifs order transferring “Appeliess”
cases to the Cherokee Nation Supreme Court under Supreme Court Case No. SC-07-
13. The Cherokee Nation Supreme Court after due consideration of all relevant facts
and the law pertaining thereto remanded “Appellees™ cases to the Cherockee Nation
District Court for full adjudication of the cases on April 23, 2007. The Cherckee Nation
District Court, after entertaining various pre-trial mo'tions_" entered a ‘Scheduling Order
on September 18, 2008, and the parties responded by filing Joint' Stipulafions on
November 28, 2008. The parties stipulated that, among other things, “the €lection of
March 3, 2007, was cenducted in .,comp'lianoe with Cherokee Nation election laws and.
progedures”. “Appellees” filed their Motion for Partial Summary dudgment, and Brief in
Support, infavor of the Cherokee Freedman on December1, 2008, “Appellant” filed its
Motion for Summary Judgment and Brief in Support on December 23, 2008.
“Appellees” filed their Supplemental Arguments in Support of the Motion for Summary
Judgment on July 31, 2009. The District Court on July 17, 2008, entertained oral
arguments by the parties and requested proposed findings of facts and conclusions of
faw. *Appellees” filed their proposed Finding of Facts and Conclusions of Law on
August 31, 2009, and *Appellant” filed its Proposed Finding of Facts and Conclusicns of

Law on September 3, 2008. The District Court on January 14, 2011, entered its Final
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Order determining that, “the Cherokee Nation Constitutional Amendment of March 3,
2007, by virtue of the freaty of 1866 and subsequent actions taken in furtherance
thereof, are hereby determined to be void as a matter of law.” *The Class Appellants o
whom this Order extends are the original enrollees, or descendants of original enrcllees,
of the Dawes Commission Rolls designated Cherckee Fresmen or Cherokee
Freedmen-minor children and shall have the rights as previously enfitled prior 1o the
passage of the aforesaid Constitutional Amendment ~ From that District Court Order
this appeal has been lodged in this Court for review and relief.

Appeal Procedural Record

THE APPEAL TO THIS Court was lodged on January 25, 2011. The parties
ﬁmely filed ‘their respective pleadings. The Appellant, pursuant 16 Rule 60 of the
Cherokee Nation Supreme Couﬁ rules, fimely filed a rotion for extension of time 1o file
its reply brief which in part was required by the belated service of the Appellees’ Answer
Brief. There was no abjection 1o the extension of fime-granted by this Court as ordered
on June 21, 2011, The Appeliant filed its reply brief-en July 1, 2011, and the appeal
became fipe for decision.

Court’s Findings

The Court makes the following findings in conjunction with its denovo review of
the issues raised by the record and those taken by Judicial Notice:
1. The Amendment approved by the Cherokee People on March 3,
2007, provides:
Notwithstanding any provisions of the Cherokee Nation Constitution approved

on October 2, 1875, and the Cherckee Nation Constitution ratified by the
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people on July 26, 2003, upon passage of this Amendment, citizens of the
Cherokee Nation shall be only those originally enrolled on, or descendants of
those enrolled on, the Final Rbll.s, of the Cherokee Nation, commonly teferred
to as the Dawes Rolls, for those lisied as Cherokees by Blood, Delaware
Cherckees pursuant to Arficte Il of the Delaware Agreement dated the gt day
of May, 1867, and the Shawnee Cherokees pursuant to Arficle Hl of the
Shawnee Agreement dated the gt day of June, 1869.

2. The election of March 3, 2007, was conducted in compliance with
Cherckee Nation election laws and procedures.

3. The proposed amendment was approved by a majority vate of the
Cherckee peopie on March 3,.2007.

4, “Appellant” interpreted the-amendment fanguage as *'épplying the new
criteria for citizenship to exisfing, enrolled citizens of the Cherokee Nation.

5. “Appeltant” notified “Appeliee” Class of its determination of ineligibility
for continued ‘membership in March of 2007.

B. “Appellees” Class was removed from the cifizenship rolls of the
Cherokee Nation, effective March 18, 2007, and was thereafter reinstated
pursuant 1o the Cherokee Nation ‘District Court Temporary Injunction QOrder
dated May 14, 2007.

7. “Appeliees™ Class during period of disenroliment was .denied tribal
services and rights as Cherokee citizens, except for a small number of
critically ill people who continued 1o receive health servicés,, paid for by tribal

funds.
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8. Al unprocessed applications for citizenship in “Appeliant's”
possession received from “Appeliees™ Class members are being held, in
abeyance, without further processing pending the decision of this Court.

8. There is no subject matter jurisdiction for the Cherokee Nation
District Court, or this Court, to determine that the March 3, 2007, Amendment
to the Cherokee Nation Consfitution is unconstitutional. And, subject matter
jurisdiction cannot be waived.

10. There are Cherokee Freedmen, who are also descendants of
Cherokees listed on the Dawes Rolls as Cherokess by Biood, who are
citizens of the Cherokee Nation and who are entitied fo be citizens of the
Cherokee Nation.

11. There is no subject matter jurisdiction for ‘the Cherokee Nation
District Court, or this Court, fo determine that the March 3,.2007, Amendment
o the Cherokee Nation is void.

12. “The Chetokee Nation District C@qrt’s finding that the Treaty of 1868,
between the Unitsd States of America and the Cherokee Nafion, by its
provisions guaranteed citizenship o the Cherokee Freedmen in the Cherokee
Nation would, in effect, deprive “Appelless” standing in these proceedings
and consequently necessitate that the proper party would be the United

States of America.
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Discussion

The Trial Courts Order entered on January 14, 2011. raises an issue of
Cherokee Nation Constitutional import and one that does not appear in United States
Federal Jurisprudence or State Jurisprudence.

Simply put, do the Cherokee Nation Courts, or does any Couri, have the
jurisdiction or power fo order what the constituents of a sovereign can set forth in their
organic-documents.

The Cherokee Nation Constitufion in Arficle XV Initiafive Referendum and
Amendment sets forth in Section 1., “Notwithstanding the provisions of Article Vi, the
People of the Cherokee Nation }r.eserve to themselves the power to prapose laws .ang
amendments fothis Ccns’ﬁtﬁﬁon.,.. 7

The declaration of the Constitutional Amendment, enacted by the Cherokes

.people 'on March 3, 2007, as void is hot within the District Court's ‘power, as. such has

‘not been delegated by the Cherokee Nation Constitution.

The Cherokee Nation Copsfitution in Article VIl Judicial Section & only grants the
Diistrict Court jurisdiction to resolve dispuies under the Constitution.

This Court has previously held in Allen v Cherokee Nation, JAT-04-09 (March 7,
2006) that the Cherokee people do have the Tight t0 make citizenship determination
(whetherio exclude Freedman and intermarried white descendants) for themselves.

The latest sovereign expression of the Cherokee ‘people conceming the
Freedmen is found in their amendment dated March 3, 2007, to the Cherokee Nation

Constitution.
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"Appellees” raise the issue as to their citizenship status after the passage of the
March 3, 2007, Cherokee Nation Constitution amendment. They urge this Court to find
that this amendment is somehow, by .its nature, a retroactive instrument.  The
amendment does not affect their status -prior to the passage of the amendment; the
amendment only affects their status after. The Court finds no merit in the “Appellees™
position.

This Court’s findings are dispositive of these appeals originally lodged with the
Cherokee Nation District Court, however, the Court offers the following observations.

The Cherokee Freedmen were never afforded citizenship in {he Cherokee Nation

by ‘the Treaty of 1868. A fair reading of the Treaty of 1866 indicates that it was an

expression by the parties that the Freedmen would be treated as equals to the citizens

of the -Gherockee Nation under the faderal law as it existed at that fime. The Freedmen

at that fime gained cifizenship status in the Cherokee Nation by the Cherokee People’s

severeign expression in the 1866 Constitutional Amendment fo the 1839 Cherokee

Nation Constitution.

It stands to reasoen that if the Cherokee People had the right to define the
Cherokee Nation citizenstip in the above mentioned 1866 Constitutional Amendment
they would have the sovereign right to change the definition of Cherckee Nation
citizenship in their sovereign expression in the March 3, 2007 Constitutional
Amendment.

This Court also takes cognizance of federal jurisprudence that Treaties are
contracts between or among independent -nafions and are designed to protect the

sovereign interests of nations, and, it is up to the offended nations to determine whether
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or not a violation of sovereign interests occurred; And, generally, international freaties
are not presumed to create rights that are privately enforceable. United States v
Zabaneh, 837 F2d 1249 (5™ Cir. 1988); Goldstar (Panama) S. v United States, 967, F2d
965, 088 (4™ Cir. 1992); Accord Argenfine Republic v Amerada Hess Shipping Cormp.,
488 U.S. 428, 442 {1988) The Federal Courts have also rtuled that Courts should
interpret’ trealy provisions hnarrowly for fear of walving soversign rights that the
government of people never intended o cede. Kreimerman v Casa Veerkamp; S. A.
de C.V. 22 Fad 634, (5" Cir. 1894)

This Court does not find that the aclions of the Cherckee people’ in defining their
citizenship in the March 3, 2007 Constitutional Amiendment would be a Badge or
incident of Slavery which violates the Thirfeenth Amendment to the United Stafes

Constitution in light of the facts that there are Cherokee Freedmen who have and can -

. prove they are also -descendants of Cherokees 'Eisfed on the Dawes Rolls as Cherckees

by Blood and whe areeither citizens or »e[igibie for citizenship if they so des-ire.

The Cherokes Nation ‘Constifution dées not exclude people from citizenship in
the manner the 13" Amendment protects against. It includes for eligibility those whose
verifiable ancestors are listed on the Dawes Rolls as Cherokees by Blood.

This Courttakes judicial notice of the extensive racial diversity of the citizenry of
the Cherckee Nation.

IT 1S THEREFORE ORDERED by this Court that the Cherokee Nation District

Court's Orderis reversed and vacated.
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[T IS FURTHER ORDERED by this Court that the Cherokée Nation District

Court's Temporary Orders and Temporary injunctions are vacated and shall have no

further effect.

[T IS FURTHER ORDERED by this Court that this case is remanded fo the

District court with instructions to DISMISS.

I'T IS FURTHER ORDERED by this Court that the Glerk of the Cherckee Nation

Supreme Court shall serve a copy of this Opinion on the Cherokee Nation District Gourt

and all parties.

.

B7Z8Y il
Dated this 7 ¢ ~ day of August, 2011.
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Dissenting:
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CERTIFICATION OF MAILING

py of the foregoing document, REVERSED
AND  REMANDED WITH INSTRUCTIONS TO DISMISS FOR WANT OF
JURISDICTION, was mailed and/or transmitted vig facsimile on this 22™ day of August,
2011 to the following; '

1 certify that a frue and correct co

A. Diane Hammons, fax # (918) 458-5099
Ralph F. Keen, ll, fax # (918) 696-3576

o
}(ﬁﬂfﬁwﬂfﬁ@

Kendall Bird, Court Clark
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Wilcoxen, J.

Specially Concurring Opinion

Plaintiff brings this petition. as representative of a certified class below. Inasmuch as the

action seeks enforcement of & treaty between the United States and the Cherokes Nation,

Plaintiffs standing is suspect. The D.C. Circuit in Pann v, Kempthorne, 534 F.3d 741, 748 (D.C,

Cir. 2008) recognized this.

“Nothing in §1 of the 13% Amendment so-much as hints at a federal court
:suit by a private party to enforce the prohibition against badges and incidents of
slavery against Indian tribes. . . The 1866 Treaty similarly lacks any clear
abrogation.of iribal sovereign immunity, as the 10 Circuit correctly concluded
n Nere, £92 F.2d @1461 .,

Treaties -are agreements between sovereigns. Notwithstanding, because of the importance

of the issues raised, this Court should -new address the Tnerits,

The Treaty of 1866 granted the Freedman “al] the Tights of Native Cherokees,” The
question now is whether or not the members of the Chérckee Nation today can amend their
Constitution to redefine their membership. Specifically, can they do so when the same would

arguably net be in comport with.a treaty.

‘The -Cherokee Nation argues that the Tribe is free to determine its own membership,
including the imposition of a blood requirement. The Tribe contends that the Freedman seek in
effect 2 super-citizenship right that can never be removed. Nash relies:upon the plenary power

of Congress to regulate the Cherokee Nation and the.supremacy of federal law, the Treaty of

12
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1866 itself, the Thirteenth Amendment and Equal Protection as guaranteed by the Cherokee

Constitution.

The issue presented here is without precedence. It pits the Tribe’s right to determine its
mernbership against rights arising from the Treaty of 1866 between the Cherokee Nation and the

United States. It also raises issues of the limits of tribal sovereignty in the modern context.

The Tribe can be subject to substantive constraints imposed by Congress. Fann v.
Kempthorne, 534 F.3d 741, 748 (D.C. Cir. 2008). Eves so, Congress has not explicitly
prohibited the Tribe from amending its Constitution to redefine its membership. Whilethe D.C.
Circuit found that there ‘was nothing in the 13" Amendment or the 1866 Treaty which worked an
gbrogation of the Tribe’s sovereign immunity, the Circuit nevertheless found that the Tribe no .
longerhad a sovereign interest in conducting-discfiminatory elections. This éoriclusion comes in
sharp contrast to the Tribe’s idheréent right to determine its own membership today.,

Notwithstanding, the Circuit- Court stopped short «of finding that the tribe could not define its

-membership through constitutional amendment,

The Cireuit Court decision in Fann was.an appeal of the 2006 decision by the District
Court of the District of Columbia. The Circuit Court.did not have before it the impact of the
Constitutional Amendmient in question here.! Notwithstanding, the Circuit Court did state that
while the Tribe’s Immunity is still intact,
The Cherokee Nation simply has no interest in protecting a

sovereignty concern that has been taken away by the United States. As the
District Court went to great lengths to explain, Varm, 467 F.Supp. 2d ar 66-

* The Court below did acknowledge that the Tribe was making preparation to submittheissue of “Indian blood” to
-3 vpte of the people thereby amending the Tribe’s Constitution. Vann v. Kempthome, 467 F. S upp. 2d. 56 (D.C.
2006]).@n.3

13
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70, the Thirteenth Amendment and the 1866 Treaty whittled away the Tribe’s
sovereignty with regard to slavery and left it powerless 16 diseriminate
against the Freedmen on the basis of their status as former slaves, The Tribe
does not just lack a special sovereignty interest in discriminatory elections - it
lacks any sovereign interest in such behavior, Vann, at 755-756.

Nevertheless, the determination by the District Court that the Tribe had no sovereign inferest in
conducting 2 discriminatory election came before the Tribe amended its Constitution. Moreover,

this Court virtaally invited the Cherokee people-to vote on the issue. Allen v. Cherokee Nation,

JAT-04-09, p.2. (Mar. 7, 2006). “The Cherokee citizenry‘has:ﬂie ultimate authority to define tribal
citizenship . . . The Constitution could be amended 1o tequire that all tribal members possess
Cherokee blood.® The Cherckee people have now exercised their xight to amend theiy
Ccnstitution. The Tribe has now redefined its mem%ership and this Court carmot now ih good faith
tell it that it cannot do so.

That the tribe might ultimately amend its Constitution to bring it info

conformance with federal law is imelevant to our seversign immunity

analysis, because any such change would not be the direct tesmt of

Judicial compulsion. I the tribe pursues these changas, its discretion will

not'be steered by the judicial hand. Fawn gi 754

Any constitutiondl change here is discretionary and simply cannot be dictated by this

Court.

14
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Haskins, J.

Specially Concurring Opinion:
‘While 1 join with the majority, I offer the following specially conewrring opinion:

I respectfully suggest that the Freedmen should have timely raised their Constitutional
and Treaty violation claims before passage of the Constitutional Amendment of March 3. 2007;
however, they failed to doso. The Freedmen’s failure fo timely raise the issues at bar, until after
March 3, 2007, has divested this-Court and the Jower court of subject matter jurisdiction.

 Failure 10 properly and timely raise these issuss denied this Court the opportunity to

timely address these weighty issues:and determine whether it should enjoin the vote which :.gave'
rise to the-Constitutional Amendment of March 3, 2007. The March 3, .‘2007, special elecfion
was held in compliance with Cherdkee law, and included voting members 6f the Freedmen. An
overwhelming majority -of the cifizens ofthe Cherckee Nation voted 1o support the
Constitutional Amendment.

Once the Cherokee Nation Constifution was.amended by a popular vote of the people-on
Mearch 3, 2007, if then became woven into the legal fabric of the Cherokee people -~ by which this
Court must abide. This Court [The Supreme Court of the Cherckee Nation], 1s.a constitutionally
created ¢ourt. Each Justice has individually taken an eath to defend our Constitution - as a
Whole. |

Regardless of how this Court’s:majority Opinion may be-scrutinized and dissected, the

issué at bar was not about race. The Court’s majority Opinion neither supports nor rejects the

15



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 130
of 138

Freedmen’s citizenship with the Cherokee Nation. We find only that the Cherokee Courts lack
subject matter jurisdiction to now resolve the Freedmen challenge.

Whether the March 3, 2007, Cherokee Nation vote of self-determination of its citizenry
violates the Treaty of 1866 between the Cherokee Nation and the United States of American is
now an. issue for the two governments to resolve. 1 would also Iike to point out that the United
States of America never sought to intervene in these proceedings.

After lengthy delay, the Ereeclmén issue is now ripe for resolution. This Court is the .
gatekeeper of the integrity of the judicial branch of government. Any Tarther delay in

* announcing the Courf’s majority-Opinion is contrary 1o the will of the. Cherokee peqplé as

expressed on'March 3, 2007.

16



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 131
of 138

EXHIBIT 30



Case 4:11-cv-00648-TCK-TLW Document 121-1 Filed in USDC ND/OK on 07/02/12 Page 132
o of 138

ATTORNEY AT LAW

September 2, 2011

election-commission@cherokee.org
colelaw@windstream.net

Cherokee Nation Election Commission
PO Box 1188

Tahlequah, OK 74465

Dear Commissioners:

On Tuesday, August 30, 2011, | attended the Special Meeting called by the Cherokee Nation Election
Commission. One of the agenda items was: “Discussion and Possible Action Regarding Freedmen.”

During the discussion, Wanda Beaver, the Office Administrator for the Commission stated that she was
instructed by Lloyd Cole, Attorney for the Commission, to code the Freedmen as “Inactive” in the
Cherokee Nation Voter Database.

I'asked whether the specific provisions of the Cherokee Nation’s election laws had been compilied with.
Specifically Section 24 mandates that voters are only to be removed from the Voter List upon receipt of
“satisfactory evidence of death or disenroliment as specified by the Cherokee Nation Registration
Office.” Mr. Cole stated that he had complied with the Cherokee Nation Supreme Court’s order and had
taken action to have the Freedmen removed from the Voter List immediately upon receiving the Court’s
Order.

I then asked if the Freedmen had been sent Absentee Ballots as Section 73 of the Election Code clearly
states that all registered voters who have requested Absentee Ballots should have been sent a ballot on
August 29 and 30. Mr. Cole and Ms. Beaver said that the Freedmen had not been sent ballots,

After the conclusion of the meeting, in the presence of Commissioners Susan Plumb and Curtis Rohr,
Lioyd Cole and other staff, Ms. Beaver did state that 1233 Freedmen had been coded “Inactive” and

removed from the Voter List and that 354 Freedmen who had requested Absentee Ballots had not been
sent ballots.

I very much appreciate the Commission providing the numbers of Freedmen who are registered voters
and who requested absentee ballots to vote in the September 24, Chief’s Election. If you have any
reason, since our discussion of Tuesday, to believe that the numbers of disenfranchised Freedmen are
different than the ones you provided earlier, please advise immediately.

Sincerely,

2748 East 48th St. ¢ Tulsa, Oklahoma 74105 -« 918.916.0716 = 918.779.4276 (fax) <« kfree@cwis.net
- -
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From: Lioyd Cole [mailto:colelaw@windstream.net]
Sent: Friday, September 02, 2011 1:24 PM

To: Kalyn Free

Cc: wanda-beaver@cherokee.org

Subject: RE: letter for Commissioners

Mrs. Free

| acknowledge receipt of your transmittal of September 2, 2011 concerning your visit io the
Commission meeting August 30, 2011. In response, your letter fails to mention that the action being
taken to remove the freedman from our data base is that Nation voter registration removed them from
their database as result of the Cherokee Nation Supreme Court's ruling that the legislation of citizenship
is soley based upon blood and therefore the lawsduit filed by the freedman contesting that legislation has
been dismissed overruling the District Court judgment, thereby loosing their citizenship priviledges.

Having made this observation your request will be directed to the Commission at their next regular
meeting and you will be advised. If you have any other questions regarding this matter please feel free fo
contact me or the Commission office. lecjr.

From: Kalyn Free [mailto:kfree@cwis.net]
Sent: Friday, September 02, 2011 12:13 PM

Te: election-commission@cherokee.org; Lioyd Cole

Subject: letter for Commissioners

Dear Election Commission Staff:
Please see that the Commissioners receive the attached letter.

Thanks much,
Kalyn

Kalyn Free
Attorney at Law

2248 £ 48 st
Tulsa OK 74105
918.916.0716 (cell)
918.779.4276 {fax)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARILYN VANN, RONALD MOON,
DONALD MOON, CHARLENE WHITE,
RALPH THREAT, FAITH RUSSELL,
ANGELA SANDERS, SAMUEL E. FORD
and THE FREEDMEN BAND OF THE
CHEROKEE NATION OF OKLAHOMA,

Plaintiffs,

VS,

States Department of the Interior;

UNITED STATES DEPARTMENT OF
THE INTERIOR;

S. JOE CRITTENDEN, Individually and in his
Official Capacity;

JOHN DOES, Individually and in their Official
Capacities,

)
)
)
)
)
)
)
)
)
)
KEN SALAZAR, Secretary of the United )
)
)
)
)
)
)
)
)
)
)
)
Defendants. )

ORDER

Case No. 1:03-cv-01711 (HHK)
Judge: Henry H. Kennedy
Docket Type: Civil Rights
(non-employment)

On September 2, 2011, the Plaintiffs filed a motion and brief in support of a preliminai'y

injunction in this action and in Cherokee Nation v. Nash, Case No. 1:10-CV-1169 (HHK).

Defendants Ken Salazar and the U.S. Department of the Interior, and Defendant Acting Principal

Chief S. Joe Crittenden, filed responses to this motion. The Court heard argument on the motion

on September 20, 2011. At that hearing, the parties informed the Court that an agreement in

principle had been reached between the parties regarding the relief sought in Plaintiffs’ Motion

1
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for Preliminary Injunction. The parties have submitted a joint motion for entry of this proposed
Order.

| Having considered the parties’ joint motion, Defendant Acting Principal Chief of the
Cherokee Nation is ORDERED, notwithstanding any provision of tribal law to the contrary, to:

(1) Pending disposition of the case or further order of the Court, ensure that all
Cherokee Freedmen who were enrolled as citizens as of August 22, 2011, are
recognized as citizens of the Cherokee Nation.

(2)  Ensure that all Cherokee Freedmen who were recognized as Cherokee citizens
and entitled to vote prior to the August 22, 2011, Cherokee Supreme Court
decision are permitted to vote in the upcoming election for Principal Chief in the
same manner as all other Cherokee citizens, without intimidation or harassment,
and to have their votes counted on the same basis as all other Cherokee citizens.

(3)  Notify all registered Cherokee Freedmen voters, in a letter sent via overnight mail
no later than September 21, 2011, that:

a. They are citizens of the Cherckee Nation, and will be entitled to vote in the
upcoming Principal Chief election and to have their vote counted in the same
manner as all other Cherokee citizens;

b. They may vote in the September 24, 2011 Special Election at their precinct
site on September 24, 2011, on a walk-in basis at the Election Commission
Headquarters on at least two additional designated dates between September
24 and October 8, 2011, or by absentee ballot as described in paragraph (4)

below.
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(4)  Provide, in a letter sent via overnight mail no later than September 21, 2011, to all
registered Cherokee Freedmen voters who requested an absentee ballot prior to
August 12, 2011, a non-provisional absentee ballot and notification that this ballot
will be accepted and counted if received by October 8, 201 1.

(5)  Secure, safeguard, and refrain from counting all ballots cast in the September 24,
2011, Special Election until after October 8, 2011.

(6)  Submit no later than September 21, 2011, tribal election procedures to the
Department of the Interior for review and approval or disapproval pursuant to the
Principal Chiefs Act, Pub. L. 91-494 (Oct. 22, 1970). The Department of the
Interior will notify the Acting Principal Chief whether it approves or disapproves
these procedures no later than September 30, 2011,

(7)  Pending disposition of this case or further order of the Court, ensure that all
Cherokee Freedmen citizens have access to and receive rights and benefits on the
same terms as any other Cherokee citizen, whether the benefits are provided by
funds from the United States or from the Cherokee Nation, or any other source.

IT IS FURTHER ORDERED BY THE COURT that the parties will provide a status report to the
Court on October 25, 2011.

IT IS FURTHER ORDERED BY THE COURT that this Order is entered without prejudice to
the parties’ pending motions, including the pending motions to dismiss.

SO ORDERED.

Date: September 21, 2011 égﬁ?’ %t*% g:;.»

Judge Henry H. Kennedy, Jr.
U.S. District Judge




