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DOCKET NO. 10-56521   

 
In the 

United States Court of Appeals   
For the 

Ninth Circuit  
 

RINCON MUSHROOM CORPORATION OF AMERICA,  
a California Corporation, 

 
       Plaintiff-Appellant,  

v. 
 

BO MAZZETTI, JOHN CURRIER, VERNON WRIGHT, GILBERT PARADA, 
STEPHANIE SPENCER, CHARLIE KOLB, DICK WATENPAUGH,  

 
Defendants-Appellees, 

________________________ 
Appeal from a Decision of the United States District Court for the Southern 

District of California, No. 09-CV-02330  • Honorable William Q. Hayes 
 

MOTION FOR JUDICIAL NOTICE 
Scott D. Crowell  
Scott Wheat  
CROWELL LAW 
OFFICES 
10 North Post, Suite 445. 
Spokane, WA 99201 
Tel.  (509) 474-1265 
Fax. (509) 290-6953

Karen Riess Graham  
LAW OFFICES OF 
KAREN R. GRAHAM 
1775 E. Palm Canyon, 
Ste. 110-251   
Palm Springs, CA 92264 
Tel.  (760) 416-7494 
Fax. (760) 416-6638  
 

Attorneys for Appellees, Bo Mazzetti, John Currier, Vernon Wright, Gilbert 
Parada, Stephanie Spencer, Charlie Kolb, Dick Watenpaugh 
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I.  GROUNDS FOR RELIEF SOUGHT 

Pursuant to FRE 201, Defendants respectfully request the Court to take 

judicial notice of pleadings filed and orders issued by the Intertribal Court of 

Southern California in Rincon Tribe v. Donius et. al since the district court’s 

September 21, 2010 order.  This request is based upon the points and authorities 

set forth herein and the declaration of Counsel set forth below. 

Declaration of Scott Crowell in Support of Request for Judicial Notice 

 I, Scott D. Crowell, declare as follows: 
 
1. I am admitted to practice law in this Court.  

2. I am one of the attorneys of record for the Appellees/Petitioners in this case.  

3. Appellees/Petitioners request this Court take Judicial Notice of the following 

related Pleadings, Motions, and Orders filed in and issued by the Intertribal Court 

of Southern California.  

4. Attached and designated as Exhibit “A” is a true and correct copy of the 

Order, certified March 26, 2012, Rincon Band v. Donius et al, Intertribal Court of 

Southern California, Case No. RINCON-02972009. 

5. Attached and designated as Exhibit “B” is a true and correct copy of the 

Stipulation and Order, certified February 23, 2012, Rincon Band v. Donius et al, 

Intertribal Court of Southern California, Case No. RINCON-02972009. 
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6. Attached and designated as Exhibit “C” is a true and correct copy of the 

Scheduling Order, certified December 20, 2011, Rincon Band v. Donius et al, 

Intertribal Court of Southern California, Case No. RINCON-02972009. 

7. Attached and designated as Exhibit “D” is a true and correct copy of the 

Joint Motion to Amend and the Order Granting Joint Motion to Amend Scheduling 

Order, certified August 30, 2011, Rincon Band v. Donius et al, Intertribal Court of 

Southern California, Case No. RINCON-02972009. 

8. Attached and designated as Exhibit “E” is a true and correct copy of the 

Scheduling Order, certified July 12, 2011, Rincon Band v. Donius et al, Intertribal 

Court of Southern California, Case No. RINCON-02972009. 

II. STATEMENT OF FACTS 

In the interests of brevity, defendants incorporate by this reference the 

“Statement of the Case” of Appellants’ Brief in this appeal. 

III. ARGUMENT 

Federal Rule of Evidence of Civil Procedure 201(d) requires a court to take 

judicial notice of an “adjudicative fact” upon request of a party. As more 

specifically discussed herein, the Tribe is entitled to judicial notice of the following 

adjudicative facts: 1) that the above-referenced pleadings, motions and orders were 

filed and issued, 2) the nature of the allegations raised therein (as opposed to the 
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truth of those allegations, 3) the nature of the claims raised, and 4) the nature of the 

prayers for relief.   

 FRE 201 governs what matters properly may be judicially noticed by federal 

courts. Courts may only take notice of “adjudicative facts” which are facts “not 

subject to reasonable dispute in that they are either (1) generally known within the 

territorial jurisdiction of the trial court or (2) are capable of accurate and ready 

determination by resort to sources whose accuracy cannot be reasonably 

questioned.”  FRE 201(a), (b).  A court may take judicial notice whether it is 

requested or not.  FRE 201(c).  However, a court shall take judicial notice if 

requested by a party and supplied with the “necessary information.” FRE 201(d).  

A party is entitled upon timely request to an opportunity to be heard as to the 

propriety of taking judicial notice and the “tenor” of the matter noticed. FRE 

201(e).  Finally, a court may take judicial notice of adjudicative facts “at any stage 

in the proceedings.”  FRE 201(f).  Judicial notice may be taken at any stage in a 

case, including for the first time on appeal.  Dawson v. Mahoney, 451 F.3d 550, 

551 (9th Cir. 2006); United States ex rel. Robinson Rancheria Citizens Council v. 

Borneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992). 

 Judicially noticed facts often consist of matters of public record, such as 

prior court proceedings. Federal courts may “take notice of proceedings in other 

courts, both within and without the federal judicial system, if those proceedings 
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have a direct relation to the matters at issue”.  U.S. ex rel Robinson Rancheria 

Citizens Council v. Borneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992). Judicial notice 

of judicial proceedings within and without the federal judicial system includes 

judicial notice of pleadings and orders arising out of those proceedings.  Asdar 

Group v. Pillsbury, Madison & Sutro, 99 F.3d 289, 290, fn. 1 (9th Cir. 1996).  

There is, however, an important limitation: judicial notice of pleadings and from 

other related proceedings is limited to notice of the existence those pleadings; a 

court cannot take judicial notice of the veracity of arguments or disputed facts.  

See, e.g. Lee v. City of Los Angeles, 250 F.3d 668, 690 (9th Cir. 2001) (a court may 

take judicial notice of another court’s opinion, but not of the truth of the facts 

recited therein). 

 The availability of an evidentiary hearing to afford the Tribe an opportunity 

to develop an evidentiary record in support of tribal jurisdiction is a material issue 

in this appeal. Atwood v. Fort Peck Tribal Court Assiniboine, 513 F.3d 943, 948 

(9th Cir. 2008) (the fact that there is a pending tribal court proceeding weighs in 

favor of dismissal of a federal action challenging tribal jurisdiction).  The Tribal 

Court records defendants request the court to judicially notice demonstrate the 

actual availability of tribal court proceedings to which RMCA is an existing party 

and in which RMCA has a full opportunity to contest the Tribe’s jurisdiction.  The 

Tribal Court records also demonstrate that the extensive discovery related to 
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jurisdictional issues - which has led to the development of critical facts - has been 

interrupted by the Panel’s April 20, 2012 Decision.  Finally, during oral argument, 

opposing counsel opined that there has been no evidence of contamination at the 

Mushroom Farm since the EPA-mandated clean up.  RMCA has therefore opened 

the door for the attached documents to be judicially noticed. 

IV. CONCLUSION 

For the foregoing reasons, Tribal defendants/petitioners request the Court to 

take judicial notice of the court records, attached as Exhibits A-E. 

Dated: May 11, 2012   Respectfully submitted,   

      s/Scott Crowell  
  Scott Crowell 
 
  s/Scott Wheat  
  Scott Wheat 
 
  s/Karen Graham  
  Karen Graham 
  Attorneys for Appellees/Petitioners  
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on May 11, 2012, I electronically filed the foregoing 

with the Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system. 

 I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/EFC system. 

 
       s/Scott Crowell 
       Scott Crowell  
       Attorney for Appellees/Petitioners 
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