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L. GROUNDS FOR RELIEF SOUGHT
Pursuant to FRE 201, Defendants respectfully request the Court to take
judicial notice of pleadings filed and orders issued by the Intertribal Court of
Southern California in Rincon Tribe v. Donius et. al since the district court’s
September 21, 2010 order. This request is based upon the points and authorities
set forth herein and the declaration of Counsel set forth below.

Declaration of Scott Crowell in Support of Request for Judicial Notice

I, Scott D. Crowell, declare as follows:
1. I am admitted to practice law in this Court.
2. I am one of the attorneys of record for the Appellees/Petitioners in this case.
3. Appellees/Petitioners request this Court take Judicial Notice of the following
related Pleadings, Motions, and Orders filed in and issued by the Intertribal Court
of Southern California.
4. Attached and designated as Exhibit “A” is a true and correct copy of the
Order, certified March 26, 2012, Rincon Band v. Donius et al, Intertribal Court of
Southern California, Case No. RINCON-02972009.
5. Attached and designated as Exhibit “B” is a true and correct copy of the
Stipulation and Order, certified February 23, 2012, Rincon Band v. Donius et al,

Intertribal Court of Southern California, Case No. RINCON-02972009.
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6. Attached and designated as Exhibit “C” is a true and correct copy of the
Scheduling Order, certified December 20, 2011, Rincon Band v. Donius et al,
Intertribal Court of Southern California, Case No. RINCON-02972009.
7. Attached and designated as Exhibit “D” is a true and correct copy of the
Joint Motion to Amend and the Order Granting Joint Motion to Amend Scheduling
Order, certified August 30, 2011, Rincon Band v. Donius et al, Intertribal Court of
Southern California, Case No. RINCON-02972009.
8. Attached and designated as Exhibit “E” is a true and correct copy of the
Scheduling Order, certified July 12, 2011, Rincon Band v. Donius et al, Intertribal
Court of Southern California, Case No. RINCON-02972009.
II. STATEMENT OF FACTS

In the interests of brevity, defendants incorporate by this reference the

“Statement of the Case” of Appellants’ Brief in this appeal.
III. ARGUMENT

Federal Rule of Evidence of Civil Procedure 201(d) requires a court to take
judicial notice of an “adjudicative fact” upon request of a party. As more
specifically discussed herein, the Tribe is entitled to judicial notice of the following
adjudicative facts: 1) that the above-referenced pleadings, motions and orders were

filed and issued, 2) the nature of the allegations raised therein (as opposed to the
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truth of those allegations, 3) the nature of the claims raised, and 4) the nature of the
prayers for relief.

FRE 201 governs what matters properly may be judicially noticed by federal
courts. Courts may only take notice of “adjudicative facts” which are facts “not
subject to reasonable dispute in that they are either (1) generally known within the
territorial jurisdiction of the trial court or (2) are capable of accurate and ready
determination by resort to sources whose accuracy cannot be reasonably
questioned.” FRE 201(a), (b). A court may take judicial notice whether it is
requested or not. FRE 201(c). However, a court shall take judicial notice if
requested by a party and supplied with the “necessary information.” FRE 201(d).
A party is entitled upon timely request to an opportunity to be heard as to the
propriety of taking judicial notice and the “tenor” of the matter noticed. FRE
201(e). Finally, a court may take judicial notice of adjudicative facts “at any stage
in the proceedings.” FRE 201(f). Judicial notice may be taken at any stage in a
case, including for the first time on appeal. Dawson v. Mahoney, 451 F.3d 550,
551 (9™ Cir. 2006); United States ex rel. Robinson Rancheria Citizens Council v.
Borneo, Inc., 971 F.2d 244, 248 (9" Cir. 1992).

Judicially noticed facts often consist of matters of public record, such as
prior court proceedings. Federal courts may “take notice of proceedings in other

courts, both within and without the federal judicial system, if those proceedings
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have a direct relation to the matters at issue”. U.S. ex rel Robinson Rancheria
Citizens Council v. Borneo, Inc., 971 F.2d 244, 248 (9" Cir. 1992). Judicial notice
of judicial proceedings within and without the federal judicial system includes
judicial notice of pleadings and orders arising out of those proceedings. Asdar
Group v. Pillsbury, Madison & Sutro, 99 F.3d 289, 290, fn. 1 (9" Cir. 1996).
There is, however, an important limitation: judicial notice of pleadings and from
other related proceedings is limited to notice of the existence those pleadings; a
court cannot take judicial notice of the veracity of arguments or disputed facts.
See, e.g. Lee v. City of Los Angeles, 250 F.3d 668, 690 (9™ Cir. 2001) (a court may
take judicial notice of another court’s opinion, but not of the truth of the facts
recited therein).

The availability of an evidentiary hearing to afford the Tribe an opportunity
to develop an evidentiary record in support of tribal jurisdiction is a material issue
in this appeal. Atwood v. Fort Peck Tribal Court Assiniboine, 513 F.3d 943, 948
(9™ Cir. 2008) (the fact that there is a pending tribal court proceeding weighs in
favor of dismissal of a federal action challenging tribal jurisdiction). The Tribal
Court records defendants request the court to judicially notice demonstrate the
actual availability of tribal court proceedings to which RMCA is an existing party
and in which RMCA has a full opportunity to contest the Tribe’s jurisdiction. The

Tribal Court records also demonstrate that the extensive discovery related to
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jurisdictional issues - which has led to the development of critical facts - has been
interrupted by the Panel’s April 20, 2012 Decision. Finally, during oral argument,
opposing counsel opined that there has been no evidence of contamination at the
Mushroom Farm since the EPA-mandated clean up. RMCA has therefore opened
the door for the attached documents to be judicially noticed.
IV. CONCLUSION

For the foregoing reasons, Tribal defendants/petitioners request the Court to
take judicial notice of the court records, attached as Exhibits A-E.

Dated: May 11, 2012 Respectfully submitted,

s/Scott Crowell
Scott Crowell

s/Scott Wheat
Scott Wheat

s/Karen Graham
Karen Graham
Attorneys for Appellees/Petitioners
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INTERTRIBAL COURT OF SCUTMERN CALIFORN
48002 GOLSH ROAD A
VALLEY CENTER, CA 92082

THE INTERTRIBAL COURT OF SOUTHERN CALIFORNIA
RINCON BAND OF LUISENO INDIANS

RINCON BAND OF LUISENO INDIANS,

Plaintiff, Case No. RINCON-02972009

ORDER

MARVIN DONIUS, an individual, and
MUSHROOM EXPRESS, INC., a California
Corporation,

Defendants.

THIS MATTER came before the Court on the Tribe’s Motion for Order Compelling Site
Access (“Motion™). Specifically, the Tribe seeks an order authorizing the Tribe to be present on
the property located at 33777 Valley Center Road, Rincon Reservation, San Diego County
(“Former Mushroom Farm” or “FMF”), California from March 26 through April 2, 2012 for the
purposes of obtaining soil and groundwater samples pursuant to the Tribal Council approved
workplan prepared by Applied Engineering and Geology, Inc (“AEG™). Upon consideration of
the Motion, supporting memorandum and exhibits, the declara;cions of Defendants, and the
Court’s file in this case, the Court issues the following memorandum opinion and Order:

By order issued June 2, 2009, the Court concluded that the Tribe has civil regulatory
jurisdiction over the FMF. The Court’s order was not appealed to the Tribal Court of Appeals.

However, at the Defendants’ request, this Court has agreed to entertain anew, as a motion to

ORDER COMPELLING SITE ACCESS$: CASE NO. RINCON-02972009 -
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reconsider, the Defendants’ objections to the Tribe’s jurisdiction. At the Parties’ request, the
Court allowed additional discovery to be taken on issues related to the Tribe’s jurisdiction, or

lack thereof.

A principal argument advanced by the Tribe is that, under the facts and circumstances of
this case, the Tribal civil regulatory jurisdiction lies under the second “Montana” exception
because past and current activities at the FMF pose a direct and substantial threat to the Tribe’s
federally-reserved Reservation groundwater resources. The Tribe argues, and the Court agrees,
that evidence of actual groundwater contamination present upon the FMF is relevant to the
establishment of the Tribe’s civil regulatory jurisdiction under Montana’s second exception. The
Court also agrees that the soil and groundwater contamination present around the perimeter of
the FMF, as revealed in the December 29, 2011 Report (“Report™), warrant the proposed on-site
testing. Finally, the Court notes that the authors of the Report and the workplan for on-site
testing are registered professional civil engineers (‘AEG”) and that the workplan has been
approved by the Tribal Council (“AEG Workplan™).

As evidenced by the Declaration of Marvin Donius, the Defendants advise that they will
not consent to the proposed on-site sampling called for in the AEG Workplan, scheduled to take
place at the FMF between March 26 and April 2, 2012. In essence, Defendants oppose the AEG
Workplan because they maintain permits must be obtained from the San Diego Department of
Environmental Health prior to the drilling of any on-site test boreholes or test wells. Defendants
argue that by permitting such activities without a County-issued permit, they expose themselves
to potential criminal liability under California law.

Given this Court’s prior ruling on jurisdiction, the Court determines that Tribe may

properly enter and remain upon the FMF for the purposes of conducting an investigation of the

ORDER COMPELLING SITE ACCESS: CASE NO. RINCON-02972009 -
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source of the TPHd and TPHmo contamination detected around the perimeter of the site,
pursuant to the tribally-approved AEG Workplan. The Court finds that sufficient evidence exists
to warrant the proposed onsite testing, not only for the purpose of accessing evidence material to
the Defendants’ jurisdictional objections, but also to address community safety concerns
associated with soil and groundwater contamination.

The Court’s entry of an order compelling site access should put the Defendants at some
ease, as it will make clear that the on-site testing at the FMF is an act of the Tribe, through its
agents (over which the County clearly does not have jurisdiction), as opposed to a voluntary act
of Defendants. The Court will also require that the Tribe hold Defendants harmless from any
liability that may arise because of the Tribe’s performance of the on-site testing at the FMF
pursuant to this Court’s order.

Based upon the Foregoing, its is hereby ORDERED:

1. The Tribe and its agents are hereby authorized to access the property located at 33777
Valley Center Road, Rincon Reservation, San Diego County (“Former Mushroom Farm” or
“FMF”), California from March 26 through April 2, 2012 for the purposes of obtaining soil and
groundwater samples pursuant to the approved AEG Workplan. The Tribe and its, officers and
agents (to specifically include AEG staff) are authorized to be present on-site during those days
from the hours of 6 a.m. through 7 p.m. for the sole purpose of effectuating the AEG Workplan.
2. The Tribe and its agents shall allow Defendants or their designated representatives to be
present and to observe all testing performed pursuant to this Order, and Defendants shall further
be provided with all associated test results and reports.

3. The Tribe shall indemnify and hold the Defendants’ harmless for any liability that may

arise because of the Tribe’s performance of the on-site testing at the FMF pursuant to this Order.

ORDER COMPELLING SITE ACCESS: CASE NO. RINCON-02972009 -
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All prior orders of the Court remain in effect.

So Ordered this 2£» Day of March, 2012

Anthony J. Brandenburg”
Chief Judge
Intertribal Court of Southern California

ORDER COMPELLING SITE ACCESS8: CASE NO. RINCON-02972009 -
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3
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THE TA
INTERTRIBAL COURT OF SOUTHERN CALIFO
’ RINCON BAND OF LUISENO INDIANS
3
’ AND ;
8 RINCON'S or LUISF?:Ii&gD IANS, ) CaseNo. RINCON-02972002
’ )
9 V. g
10 } STIPULATION AND ORDER
)
n ARVIN DONIUS, an individual, and . )
N SHROOM EXPRESS, INC., a Califomia )
12 'on
Corporeriety Defendants. ;
13 J
¢ THE PARTIES HEREBY STIPULATE to the Courf’s entry of the following order to address
y access to the Subject Property on February 27, 2012 t0.identify test hole sites as part of the ongoing
16 . ‘
ination identified ¥ dwater surrounding the Subject
invest into TPHd and TPHmo conamnauan identified in the groun
v investigation into
1g || Propemy: . ‘
THIS MATTER came before the Court for the entry of an order allowing the Tribe and its experts
19

20 |}and contractors to aceess the Subject Property at 33777 Valley Center Road, Valley Center, Califomia on
a1 || Pebruary 27, 2012 from 8 am through S pm to locate sites for the drilling of boreboles to obtain soil and

groundwater samples (“tost holes™). The Court jssues the following scheduling order:

2

22 1 Ou Pebruary 27, 2012, only between 1he hours of 8 am, and 5 pm., The Tribe, through 1
24 {lemployees, expens and contractors, shall be ailowed access to the Subject Property, located at 33777
25

Valley Center Road, Valley Center, California to identify and mark test holes.

1

STIPULATION AND ORDER- CASE NO. RINCON«02872009
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2. ‘.'f The partjes agree that Officials from the Burean of Indian Affairs and the Department of Heslth
and gumau Sm;ic&csmﬁbapmaﬂcn&w Subjeet Property shall be preseat to ohserve the siting of the
test holes, The parties agree 0 jointly notify the US Eaviremmental Protection Ageocy of the Febroary
27, 2012 zest hole siting. The parties fuzther agree 1o jointly request that an official from the USEPA or
Sesignee a0 be present 10 0bITTVE.

3. RMCA and M. Dondus {the “Owners”) shall identify and mark any underground utilities present

on the Subject Property prior to February 27, 2012
4 The Ovmérs shall be entitled to have their vepresentatives/experts present to obsezve the sitng

and marking of the test holes.
5. The Owners sheil be entitled t© mm ali ﬁ;xai repons, incloding test resulis, derived from test
saroples,
5. 'f?:eOwncrsagrcc:ouuimgmc&:&:eﬁcmmmevmmgammmmlemgmmm
drilling, which i scheduled to commence 08 Man.h 26 2012 and to conclude on April 2, 2012.
7. Owners, by sxecuting this stipulation do not waive their continuing objection to the Trbg’s
atrempied or actual exercise of regulatory _;ms&zczsaa ovEr Sab;ccz Proparty.
8. All prior orders of the Court remam ;ncffmt_

So Ordered this 25 _ Day of February 2012.

Anthony J. Brendeoburg
Chief Tribal Judge of the
Inteetribal Cmm of Southern California

APPROVED AS TO FORM/NOTICE OF PRESENTMENT WAIVED

/fWL/" IR 1«44

Scott Wheat ) ' Ga&sem
Seotr Crowell - “Attoraey for Defendants
Artorneys for Plaintiffs

2

STIPULATION AND ORDER- CASE NO. RINCON-02972009 '
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+#)02 GOLSH ROAD
1. Y CENTER, CA 62082

THE INTERTRIBAL COURT OF SOUTHERN CALIFORNIA
RINCON BAND OF LUISENO INDIANS

AND OF O INDIANS, 3
RINCON B ° LUI?)Ela};nﬁﬁ; ) Case No. RINCON-02972009
. %
3 SCHEDULING ORDER
MARYVIN DONIUS, an individual, and ;
MUSHROOM EXPRESS, INC.,, a California
Corporation,
. Defendants. g

THIS MATTER came before the Court for a status conference on December 9, 2011 at
2:30 p.m. Attorneys Scott Crowell and Scott Wheat appeared for Plaintiffs and attorney George
McGill appeared for Defendants. Upon review of the file and upon consideration of argument
presented by counsel, the Court issues the following scheduling order:
1. The parties shall exchange expert reports by December 20, 2011.
2. The parties shall serve their discovery requests, including notices of deposition, by
January 20, 2012.
3. Discovery shall close on February 23, 2012.

4. The parties shall file pre hearing motions by March 20, 2012.
5. Oral argument on pre hearing motions, if any, shall be conducted on April 16, 2012 at

10:00 am.

SCEDULING ORDER CASE NO. RINCON-02972009 - 1
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6. The evidentiary hearing on jurisdiction shall be held on May 1, 2012 at 10:00 am.

T All prior orders of the Court remain in effect.

So Ordered this 2 Day of December, 2011.

\

U A ey
o M i} {
Anthony J, Brandenburg r\!"
Chief Tribal Judge of the
Intertrjbal Court of Southern California

APPROVED AS TO FORM/NOTICE QF PRESENTMENT WAIVED:

ScottWheat
Scott Crowell
Attorneys for Plaintiff

.Z/ ‘\1[4 r,lv/‘\

 GebrgeMeGl

Attomeyfor Defendants

SCEDULING ORDER CASE NO. RINCON-~02972009 - 2
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EXHIBIT “D”
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Attorney General
Rincon Band of Luiseno Indians

10

11
12

13

14
15
16
17
18
19

20

24

25

scancrowell@hozmail.com

Scott Wheat

Crowell Law Offices
10 N. Post, Ste. 445
Spokane, WA 99201
Phone: 509-474-1265
Fax: 509 290-6953

wheat.s@irgntz'er, com

Anorneys for Defendant
Rincon Band of Luiseno Indians
THE INTERT RIBAL COURT OF SOUTHERN CALIFORNRA
RINCON BAND OF LUISENO INDIANS
RINCON BAND OF LUISENO INDIANS, )
)
Plaintiff, ) Case No. RIN CON-02972009
V. )
- . )
MARVN DONIUS, an indmdual, and ) JOINT MO’” ON T™0 AMEND
MUSI‘IROOM E‘XPRESS, INC, a Califomia ) ‘SCHEDULNG ORDER
Corporation, 3
)
Defendants.
L MOTION

COMES NOW, Plaintiff and Defendants, who jointly move the Court to amend the

scheduling order entered July 12, 2011
I5. BASIS FOR MOTION

The Tribe has cetained water and fire experts. Although the fire expert has completed his
report, the Water experts have completed a Phase ] asscssinent and based upon those findings,

recommend proceeding to a Phase II analysis. A Phase 1L analysis inciades, but 15 20t {imited to,

JOINT MOTION TO AMEND SCHDEU LING ORDER |
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I
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forth in the proposed order, filed concurTestly heewith.

2011,
Respectfully submitted this Z2 day of kozuﬁ'_ .20

10
11

12

13

George McGill
14 || Attorey for Defendants

15

16

\
17 \
18 |

!
19

20

21

JOINT MOTION TO AMEND SCHDEULING ORDER2
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2 || Scout Crowell
Attorney General
Rincon Band of Luiseno Indians

4 scottcrgwcll@hotmail-com

5 || Scott Wheat DL e

p Crowell Law Offices e R
10 N. Post, Ste. 445

Spokane, WA 99201

Phone: 500-474-1265

g || Fax: 502 290-6953

10 | Attorneys for Defendant
Rincon Band of Luiseno Indians
1]

12 THE INTERTRIBAL COURT OF SOUTHERN CALIFORNIA
RINCON BAND OF LUISENO INDIANS

13

14 || RINCON BAND OF LUSIENO INDIANS,

15 Case No. RINCON-02972009

Plaintiff,
16 V.

ORDER GRANTING JOINT MOTION TC
AMEND 8C HEDULING ORDER

17 || MARVIN DONIUS, an individual, and
MUSHROOM EXPRESS, INC., a California

Corporation,

19 Defendants.

)
)
)
)
)
)
)
)
)
)

20 )

21 THIS MATTER came before the Court on the party’s joint motion 1o amend the

Scheduling Order eptered on July 12, 7011. Based on the foregoing, it is hereby ORDERED:

2 1. Exchange of Expert Reports November 1,2011

28 2. Objections to Expert Reports November 15,2011,

i
|
i

ORDER GRANTING JOINT MOTION TO AMEND ! SCHEDULING ORDER
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2 0\

3 An evidentiary hearing to be held February 6, 7, and 8 at__1©: 20 (Camypm.

DATED this 20 _day of __f_p%gﬁ_ 2011,

Honorable Anthony J. Brandenburg
10

! APPROVED AS TO FORM/NOTICE OF PRESENTMENT WAIVED
12

J P —

i

|

\

'1

‘:

14 1 Seoff Wheat \

15 Scott Crowell o
Attorneys for Plaintiffs

16

17

18

Atrorney for Defendants

19 red McGill
20

21

23

24

25

ORDER GRANTING JOINT MOTION TQ AMEND 2 SCHEDULING ORDER
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Case: 10-56521 05/11/20
12 ID: 817523 .
RECEIVED ©7/@81/2811 12:82 saezg@sssDBktEntry' 31-2

Seot: Crowell
Attorney General

& :
SRR
rm

Seott Wheat

Crowell Law Offices -

16 N. Post, Suite 445
Spokane, WA 9201
Telephone: (500) 474-1 265
Facsimile: (509) 209-6038

Atorneys for Plaintify
‘Rincon Band of Luisefio Indians

THE INTERTRIBAL COURT OF SOUTHERN CALIFORNIA
RINCON BAND OF LUISENO INDIANS »

[ ——
)
RINCON BAND OF LUISENO INDIANS, )
o ) Case No. RINCON-02972009

Plaiptift, )
)]
V. )

% SCHEDULING ORDER
MARVIN DONIUS, an individual, and )
MUSHROOM EXPRESS, INC., 2 California %
Corporation, 3
Defendants. {

e

THIS MA’I‘I‘ER came before the Court for & status c§nferexzce on June 24, 2011 at 10:30
am. Atorneys Scott Crowell and Scott Wheat appeared for Plaintiffs and attomey George
MeGill appeared for Defendants. - |

On June 2, 2009 this Courr entered its «Qgder After Hearing,” which reads, in relevant
part: “the sole issue pefore this Court was one of jurisdiction, both personal and subject roatier.

Following & discussion with the parties and review of the Plaimiff’s brief in support of theif

jurisdictional arguments, it was determined by the Court that the Tribal Court in fact had both

SCEDULING ORDER CASENO. RINCON-02572009

1
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subject matter and personal jurisdiction in is case.” (June 5, 2009 Ordex, p. 2). Defendant
Marvin Donius feiled 1o appeal the Cowrt’s Order and failed to timely file an answer. Plamtiff
moved for and obtained o default judgment against Marvin Donius on Seprem ber 9, 2011

(September 9, 2001 Order or. Default). Mr. Donius failed to timely appeal the defanlt Judgxnmt.

Dcsmte this Court’s prior determination of subiect matier jurisdictiop, on May 6, 2011

Defendants entered 2 Special Notice of Appearance and concurrently filed & motion 10 dismiss)
arguing that this Court lacks subject matier jurisdiction over them.

The Band advised the Coutt of the ongoing federal Imaauon involving the parties,
inciuding the federal District Court’s orders conclnding that Defendants herein must first exhaust
remedies before this Court prior to seeking federal court review of their chatlenge 10 the Band’s

jurisdiction: 10 € enforce the Band’s land use and environmental ordinances ageinst them (the same

ordinances the Band seeks 0 enforce sgainst Defendants herein). Rincon Mushroom Corp. of

dmerica v. Mazzeri, 2010 WL 3768347 S.D. Cal. September 21, 2010 0. 09cv2330 WQH-
POR); Donius v. Mazzemi, 2010 WL 3868363 S.D. Cal., September 21, 2016 NO. 10CV591-
WQH-POR). Relying on Narional Farmers Union Ins. Co. v. Crow Tribe, 471 U.5. 845, 105

S.Ct. 2447, 85 L.Ed.2d 818 (1985} and Jowe M. Ins. Co. v, LaPlante, 480 U.S. 8, 15,107 S.Cu

971, 94 LEA24 10 (198”) the Band has asked the Court 1o CODS nsider the pending Motion 10
Dismiss as, in effect; 2 motion for reconsideration of shis Court’s June 9, 2009, and 1o set an
evidentiary hearing t0 allow hoth parnes 2 full apportunity 1o present arguments and evidence in
support of their respective positions considering the subject matter jurisdiction of the Beand and
this Court over Defendants. The Band argues that an evidentiary hearing on jurisdiction allows

for the development of a complete record in the event this matter comes before the federal

distriet court yet again.
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Defendants argne they are mounting a “facial challenge”™ 1o the Band’s subject matics
jurisdiction, thus rendering an evidentiary hearing UNNECESSATy.

The Court will consider Defendant’s second motion o dismiss as the equivalent of 2

motion for reconsideration of this Court’s June 11, 2009 Order. Once c'nallenged; it is the Band’s
burden to establish this Court’s subject mater jurisdietion, Scor . Breeland, 792 F.2d 925, 927
(8™ Cir. 1986). Accordingly, the Court will grant the Band’s request for the Court 10 conduct an

avidentiary hearing on jurisdictional issues. See Code of Civil Procedure 1.5.11. At the

conclusion of the presenation of the Band’s evidence, Defendants may present their challenges
1o the Band’s jurisdiction — facial or otherwise. '
Given the primacy of the jurisdictional issues, the Court shall first conduct an gvidentiary

hearing on jurisdictional jssuss. Once it has reached (or afier making) the Jurisdiction

detarmination, the Court will then determine whether farure proceedings, including ria! on the
merits, will be necessary.

At the status conference, the Court reminded Counsel for Defendants that pending th
Court’s decision on Defendants’ motion for reconsideration, all existing orders of this Co
remain in effect.

Given the procedural posture of this case, the Court Tequested Couns:l for Defendants t
formally enter 2 general appearance in these proceedings. Counsel‘res;)onded by express
concern that & general appearance may be construed as consent to the subject matier jurisdictio
of the Court and of the Band. The Court advised Counsel that he may enter a general appearanc

while reserving Defendants’ right to contest the subject matter jurisdiction of the Band and O

this Coutt.
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= Rased on the foregoing, it is hereby QRD’ER:D that: !
2 i1 Aneﬁdmn&ryheannbmmtsmaﬁershaﬂbaﬁe_ a on Ocrober 4, >,and6wmnmcmﬁﬁ
. N ;
4 11 10:30 a.m. on cach day (the prior dates, August 2, 3, 2011 are bereby vacated).
5 || 5. Experrreports <hall be exchanged benveen the parties by August 15,2011
6 h3 Obiections 10 SXPEITTSPOS shali be due by Scmemhe: 1,2011.
T 14 Prreuant to Code of Civil Procednre §§ 3.3 0; (D), the Court hereby snthorizes e
b 13 -
wiss

8 parﬁesmzsksdepafsiﬁsnsiaﬁﬁs case. %ﬁnznza}gngdepasznons,mepmessimi oiberV
a %comply with Code of Civil Procedurs § 33.
1g Lo
are not affected vnder Code 01 £ Civil Procedure §§ 1.6.02 to comiest the saa;;::t matzer
jurisdiction of the Band and of this CourL.

16. All prior orders of the Court remain in sffect.

g

= lf Dafhdé}s ¢ Z- Day of June, 2011.

14 1 j'! E

15 s
o | \Msmdmbmg

. Chief Tribal Judge of the

18 Intertribal Cout of Southern California

:¢ || \PPROVED AS TO FORM/NOTICE OF PRE RESENTMENT WAIVED:

b
<>

The Court accepts Defendants General Appeatance and, by doing S0, D:fcndams Tights

22 sggw?@ el — George 2 Mcelﬁgf»z:dan
& i f ts
Scott Crowell Atomey for D

23 |} Atwracys for Plaiotiffs
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" THE INTERTRIBAL COURT OF SOUTHERN CALIFORNIA
RINCON BAND OF LUISEND INDIARS.
KENNETH KOLB ;
Plaintift, } €Case No. RINCON-2011066502
)
V. )
)
} SCHEDULING ORDER
)
Rincon Tribal Council, ef al. )
)
Defendant. ).
)
THIS MATTER came before the Court on July 24, 2011 for 2 Status Conference.

Present for Plaintiff was Darmian Leone, who appeared with special permission of the Couri
pending his admission to the Tribal Bar. Present for Defendants were Scott Crowel! and Scott
Wheat.

Pending before this Court is Plainiiff’s Motion for 2 Preliminary Injunction. Alsc
pending is Defendants® Motion to Dismiss, in which Defendants chalienge the Court’s subject
matter jurisdiction over this case, Defendants argue that their Motion to Dismiss directly bears
on a dispositive element in determining Plaintiffs Motion for Preliminary Injunction: &

substantial likelihood of success on the merits of the case. See Code of Civil Procedure §§

SCHEDULING ORDER Case No. RINCON-2(1 1050502




Case: 10-56521 05/11/2012 ID: 8175235 DktEntry: 31-2

20170704 1238

1
* e

RECEIVED 87/85/2811 1i:81 5832386553
DAMIANLEGNEATTY — 3239538837>>  SO9C9S%3

1.3.02(C). Defendants request the Court to stay Plaintiff’s Motion for Preliminary Injunction be |

stayed pending the Court's determination of Defendant’s Motion to Dismiss. Plaintiff does not

oppose. ,
Based on the foregoing, it is hereby ORDERED:

1. Plaintiffshall filc his response to Defendant's Motion to Dismiss by 4:00 p.m. on July §,

2011
2. Defendants shall file their reply by 4:00 p.m, on July 15, 2011.
3. A hearing on Defendants® Motion to Dismiss shall be held on July 27, 2011,

114, Plaintiffs Motion for Preliminary Injunction is stayed pending the Cowrt’s ruling on

Defendants” Motion 1o Dismiss,

%WS {2 Day of July, 2011.
\Ya
i\ B

Anthiny . Brandenburg
APPROVED AS TO FORM/NOTICE OF PRESENTMENT WATVED

/’"\?\_S.

Seott Wheat
Szott Crowell
Attorneys for Defendants

Attomey for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on May 11, 2012, I electronically filed the foregoing
with the Clerk of the Court for the United States Court of Appeals for the Ninth

Circuit by using the appellate CM/ECF system.

I certify that all participants in the case are registered CM/ECF users and

that service will be accomplished by the appellate CM/EFC system.

s/Scott Crowell
Scott Crowell

Attorney for Appellees/Petitioners
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