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Certificate as to Parties, Rulings and Related Cases 

 
 
(A)  Parties and Amici. 

 
The following is a list of all parties, intervenors and amici who have 
appeared before the United States Tax Court or in this Court: 
 
Stephen J. Johnson,  
Appellant 
 
Commissioner of Internal Revenue, Appellee 
 

(B)  Ruling Under Review. 
 
The ruling under review is the decision of the United States Tax Court in 
Stephen J. Johnson, Petitioner v. Commissioner of Internal Revenue, 
Respondent dated June 3, 2011, Judge David Gustafson, 136 T.C. No. 23, 
Docket No. 11556-09L. 
 

(C)  Related Cases. 
 
The case on review was not previously before this Court, or any court 
other than the United States Tax Court.  There are no related cases.  
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JURISDICTIONAL STATEMENT 
 
 The United States Tax Court obtained jurisdiction in this case pursuant to 26 

U.S.C.  §6330, which provides for Tax Court review of the determination of the 

Commissioner in a collection due process proceeding.   

 The United States Court of Appeals obtained jurisdiction in this case 

pursuant to 26 U.S.C. § 7482, which provides that the Court of Appeals shall have 

jurisdiction to review the decisions of the United States Tax Court.  

STATEMENT OF ISSUES PRESENTED FOR REVIEW  

 The issue presented for review is whether the United States Tax Court erred 

in holding that the Commissioner did not abuse his discretion in rejecting the 

taxpayer’s offer in compromise.  

STATUTES AND REGULATIONS 
 
 Internal Revenue Code section 6330(c)(3)(C) provides that the IRS Appeals 

Officer shall take into consideration: 

  (c) whether any proposed collection action balances the need for 

efficient collection of taxes with the legitimate concern of the person that any 

collection action be no more intrusive than necessary. 

 Internal Revenue Manual section 5.8.5.5 (09-23-2008), Dissipation of 

Assets, provides in part as follows: 
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 3.  Inclusion of the value of dissipated assets must clearly be justified in 

the case and documented….. 

 4. When the taxpayer can show that the funds have been spent to provide 

for necessary living expenses, these amounts should not be included in the 

reasonable collection potential (RCP) calculation.  (Emphasis in original).  

 6. The value of dissipated assets should not automatically be included in 

the calculation of RCP.  Each particular case must be evaluated on its own merit…  

Please see attached Addendum. 

STATEMENT OF THE CASE 
 

This collection due process tax case involves the issue of whether the 

Internal Revenue Service, having promulgated standards for evaluating offers in 

compromise, is free to disregard those standards in a particular case.  The appellee 

Commissioner of Internal Revenue has adopted standards in its Internal Revenue 

Manual (IRM) for the weight, if any, to be given to “dissipated assets” in 

determining a taxpayer’s reasonable collection potential (RCP).  The IRM specifies 

that dissipated assets should be taken into account only in unusual circumstances, 

and should not be taken into account when the taxpayer has been required to use 

the assets to provide for reasonable living expenses for himself and his 

dependents.  Yet the Commissioner disregarded his own IRM standards in 
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processing the appellant taxpayer Stephen J. Johnson’s offer in compromise 

(OIC).  The determination of the Commissioner was upheld by the Tax Court.  

This Court should hold that the disregard of his own procedural standards by the 

Commissioner was an abuse of discretion and order that the OIC of the taxpayer 

which was rejected by the Commissioner be accepted. 

There are no factual issues in this Collection Due Process case.  The case 

was submitted to the Tax Court fully stipulated pursuant to Tax Court Rule 122, 

and the Tax Court so found the facts.  The stipulations of the parties, with 

accompanying exhibits, were incorporated by reference by the Tax Court in its 

decision.  The only issue is whether, as a matter of law, the Commissioner was 

wrong to refuse to accept the taxpayer’s offer in compromise.  The seven hundred 

page record is full of material regarding the taxpayer’s income, expenses, assets, 

liabilities, family situation and life circumstances.  The Congress and the 

Commissioner have adopted rules for evaluating offers to settle tax obligations 

under all the facts and circumstances.  The difficulty is that, over the course of a 

seven year review, when a reasonable solution was finally arrived upon and 

recommended for acceptance by the Commissioner’s settlement officer, the 

settlement was then rejected by the Commissioner.  The taxpayer’s financial 

situation continued to deteriorate.  Given the administrative history of this 
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extraordinary case, this Court should reverse the Tax Court and order the 

Commissioner to accept the taxpayer’s OIC and bring this matter to a conclusion. 

STATEMENT OF FACTS 
 

Citations herein are to the Joint Stipulation of Facts which was incorporated 

by reference in the Tax Court decision.  This case arises out of the taxpayer’s tax 

years 1999 and 2000.  In those years, the taxpayer realized unusual capital gains 

from selling stock to fund a divorce agreement.  Joint Stip., Par.3.  He made a 

payment of $1,250,000 to his former spouse pursuant to the separation agreement.  

Around this time he also left his employment with a bank and started his own 

company, Asiawerks.  Asiawerks ultimately failed.  The taxpayer’s financial 

situation continued to deteriorate.  In 2004, the taxpayer made an offer in 

compromise with respect to tax years 1999 and 2000.  Over the next six years, up 

until the time of the filing of the petition in this case, the taxpayer provided 

financial information to the Commissioner and made offers to the Commissioner 

based upon the taxpayer’s ability to pay.  There were numerous occasions over the 

years when it appeared that a settlement was in place, only to be subsequently 

rejected by the Commissioner.  Joint Stip., Par. 25; Exhibit 15-J.  Due to the fact 

that he was no longer employed by the bank and his own company was not 

successful, the taxpayer supported himself and his dependents with Native 

American tribal income, loans from family and friends, sale of his home, and 
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investment distributions.  When he was able, he made repayments of loans to 

family and friends.  Joint Stip., Par. 64; Exhibit 37-J. 

In response to an IRS Notice of Intent to Levy, the taxpayer filed the within 

request for collection due process hearing and an amended offer in compromise 

with the IRS Office of Appeals. Joint Stip., Par. 12; Exhibit 5-J.  After many 

months of interaction with Mr. Hunt of the IRS Washington Appeals Office, the 

taxpayer’s revised offer in compromise was recommended for acceptance by Mr. 

Hunt.  In his report, Mr. Hunt specifically notes that he is exercising his discretion 

not to include assets which petitioner no longer has (“dissipated assets”) in the 

determination of reasonable collection potential, out of fairness to the taxpayer.  

Joint Stip., Par. 54; Exhibit 32-J; Joint Stip., Par. 76; Exhibit 41-J.   This case 

should have been settled at that time.  Nevertheless, Mr. Hunt was reassigned to a 

management position, and the case was reassigned to another settlement officer.  

The offer which had been recommended for acceptance by Mr. Hunt was rejected 

and a larger amount was demanded.  When petitioner could not meet this increased 

demand, a notice of determination was issued by the Commissioner upholding the 

notice of intent to levy.  The taxpayer subsequently filed his petition with the Tax 

Court and alleged that the notice of determination failed to set forth how 

reasonable collection potential was determined.  The Commissioner filed a motion 

with the Tax Court to remand the case to the IRS Appeals Office for further 
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explanation of how RCP was determined, and the Tax Court ordered the remand to 

IRS Appeals. 

At the subsequent Appeals Hearing in Baltimore, the Commissioner’s 

Appeals Officer insisted that RCP must include assets which the taxpayer once had 

but no longer had.  The taxpayer provided the Appeals Officer with the relevant 

sections of the IRM, which state that dissipated assets are to be taken into account 

in determining RCP only in unusual circumstances and not when the funds are 

needed to support the taxpayer and his dependents.  Joint Stip., Par. 100; Exhibit 

57-J.  Nevertheless, the Appeals Officer rejected the taxpayer’s revised OIC and 

issued a supplemental notice of determination based in large part upon including 

dissipated assets in RCP.  Thus the case went back to the Tax Court, which had 

retained jurisdiction. The extensive administrative record was made the subject of 

the Joint Stipulation of Facts filed with the Tax Court.  The case was submitted to 

the Tax Court for decision, subject to briefing.  The Tax Court upheld the 

determination of the Commissioner.  The taxpayer filed a timely appeal to this 

Court. 

SUMMARY OF ARGUMENT 
 

The Congress has provided the Commissioner with the authority to 

compromise tax claims.  26 U.S.C. § 7122.   The authority is discretionary.  The 

Commissioner has promulgated regulations and instructions for processing offers 
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in compromise.  26 C.F.R. §§ 301.7122-0, et seq.  The Commissioner has also, in 

his Internal Revenue Manual, set forth standards to be followed in evaluating 

offers in compromise and determining reasonable collection potential (RCP).  IRM 

5.8.5.5 (09-23-2008).  The regulations and instructions provide that a taxpayer is to 

submit a statement of income, expenses, and assets and liabilities in connection 

with the offer.  The IRM specifically addresses the weight, if any, to be given to 

“dissipated assets” in determining RCP.   The term “dissipated assets” refers to 

assets which the taxpayer had at one time but no longer has.  The IRM provides 

that dissipated assets are to be taken into account in determining RCP only in 

unusual circumstances.  The IRM further provides that dissipated assets are not to 

be taken account of in determining RCP if such assets were needed by the taxpayer 

to provide support for himself and his family.  The IRM provides standards that are 

to be followed by IRS personnel in administering the Internal Revenue Code.  The 

IRM is made widely available to provide guidance to taxpayers, along with the 

Internal Revenue Code and Regulations. 

The Internal Revenue Code provides that at such time as the IRS intends to 

levy to collect a tax obligation, it must first give notice to the taxpayer of the IRS 

intent to levy and advise the taxpayer of his right to a collection due process 

hearing.  The CDP hearing is conducted at IRS Appeals by a hearing officer with 

no prior connection to the case.  The statutory purpose of the CDP hearing is to 
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insure that all collection alternatives are considered, including an offer in 

compromise, and that the IRS collection activities are “no more intrusive than 

necessary”. Upon conclusion of the CDP hearing, the hearing officer is to issue a 

notice of determination.  The CDP notice of determination is subject to review by 

the Tax Court.  26 U.S.C. §6330. 

With 26 U.S.C. §6320 and §6330, Congress created a new right for 

taxpayers to have administrative and judicial review of proposed IRS tax collection 

actions. The Congress thus enacted the right to a “Collection Due Process 

Hearing”.  The very name of the newly-created right makes clear that its purpose 

and intent is to insure “due process” in collection actions. The statute specifies the 

various procedural steps the IRS must take, thus assuring procedural due process.  

The statute also specifies that the taxpayer has the right to propose various 

collection alternatives, including an offer in compromise, and that IRS collection 

actions shall be “no more intrusive than necessary”.  Thus, the Congress included 

the requirement of substantive due process, which means fundamental fairness, in 

the requirement for a “Collection Due Process Hearing”. 

The Congress gave the United States Tax Court the jurisdiction to review the 

determination of the IRS Appeals Office at the Collection Due Process Hearing.  

The Tax Court has the jurisdiction to review whether the proposed collection 

action, in the face of the taxpayer’s proposed collection alternatives, meets the 
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procedural requirements of procedural due process and the fundamental fairness 

requirements of substantive due process.  The structure and content of the statute 

makes clear that Congress has empowered the United States Tax Court to take a 

fresh look at the proposed collection action, under all the facts and circumstances, 

to determine whether the outcome is fundamentally fair. 

The IRS Internal Manual Revenue Manual rules on “dissipated assets” also 

reflect a fundamental fairness test by specifying that dissipated assets should not be 

taken into account in determining the taxpayer’s reasonable collection potential 

except in unusual circumstances.  This is because of the inherent unfairness of 

requiring the taxpayer to pay the IRS money which the taxpayer no longer has. 

The Commissioner failed to apply his own published standards in processing 

the taxpayer’s offer in compromise.  The Commissioner failed to take account of 

the taxpayer’s financial condition.  Most important, the Commissioner did not take 

account of his own published rules on “dissipated assets” when he made his 

determination of the taxpayer’s reasonable collection potential.  The Tax Court 

erred in upholding the Commissioner’s determination.  
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STANDARD OF REVIEW 
 

Where, as here, the amount of the underlying tax liability is not in dispute, 

the standard  of review for the Court of Appeals review of the Commissioner’s 

disposition of the taxpayer’s offer in compromise following a collection due 

process hearing is for abuse of discretion.  The Court of Appeals review of the Tax 

Court decision is de novo.  See Murphy v. Commissioner, 469 F.3d 27,32 (1st Cir. 

2006); H.R. Rep No. 105-599, at 266 (1998).  

ARGUMENT 
 

The authority given by Congress to the Commissioner to compromise tax 

claims is an act of legislative grace.  As with deductions generally, the Congress is 

not required to provide such relief.  Having enacted a tax deduction, or a provision 

for offers in compromise, the Congress has authorized the Secretary of the 

Treasury and the Commissioner to enact rules and regulations to administer the tax 

law.  Rules and regulations, once enacted, must be applied according to their terms 

to all taxpayers in the same manner.  There are instances in which the Secretary 

and the Commissioner, although authorized by the Congress to enact rules and 

regulations, have not done so.  But in those instances in which authority to 

promulgate rules and regulations is exercised, such rules and regulations must be 

applied according to their terms.  Otherwise they must be amended or withdrawn. 
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In the case before the Court, the key rule at issue is the Internal Revenue 

Manual provision on dissipated assets.  IRS could have promulgated a rule to the 

effect that all assets which the taxpayer owned previously and no longer owns must 

be taken account of in determining reasonable collection potential.  That is not the 

rule that IRS adopted. Instead, IRS adopted the rule that dissipated assets are to be 

taken account of only in unusual circumstances and that such assets are not to be 

taken account of when they have been used to provide for the reasonable living 

expenses of the taxpayer and his dependents. IRM 5.8.5.5 (09-23-2008). 

As the Joint Stipulation of Facts shows, the administrative record in this case 

is extensive.  There are almost seven hundred pages of exhibits, which consist for 

the most part of financial information provided by the taxpayer over the years in 

support of his offer in compromise.  A review of the entire record leads to the 

reasonable conclusion that this is a taxpayer who left a good job with a bank and 

took a chance by starting his own company which did not work out.  He had some 

Native American tribal income.  He borrowed money from family and friends.  He 

sold a residence and also received some investment distributions.  He did not 

accumulate wealth.  He went through a first divorce and paid his first wife 

$1,250,000 in settlement.  He remarried and subsequently went through a second 

divorce and has obligations to support his second wife and young child.  When he 
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had money, he spent it to live and to support his family and to try to make a living.  

That is what the administrative record shows. 

Yet the Commissioner (except for Settlement Officer Hunt) has insisted 

upon counting assets which the taxpayer spent (“dissipated assets”) in order to 

live.  The Commissioner in this case, as upheld by the Tax Court, has applied the 

IRM provisions on dissipated assets not as they are written, but rather as they 

might have been written if a harsher approach had been taken.  Having adopted a 

standard to apply in this situation, the Commissioner is not free to disregard his 

own standard.  That he has done so is a fundamental defect in his application of the 

internal revenue laws, regulations and rules in his processing of this case.  This 

Court should remind the Commissioner that he is not free to disregard his own 

duly promulgated rules and standards.  The collection due process statutory 

framework, including the provision for Tax Court and Court of Appeals review, is 

designed to provide such protection against arbitrary administrative action.  This 

Court should reverse the Tax Court and order that petitioner’s  offer in compromise 

be accepted by the Commissioner. 

When the Court in this case reviews the actions of the IRS Appeals Office in 

petitioner’s Collection Due Process appeal, as upheld by the Tax Court, it is clear 

that the Commissioner’s actions fail the Congressional requirement of fundamental 

fairness and that the Commissioner’s actions were “more intrusive than necessary”. 
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FIRST:  The length of the administrative proceeding was inherently 

burdensome and unfair.  The taxpayer’s first offer in compromise with respect to 

tax years 1999 and 2000 was filed with the Commissioner in 2004.   We are now in 

the ninth year of this administrative proceeding.  Over this nine year period, the 

taxpayer has continuously provided the Commissioner with information about the 

taxpayer’s income, expenses, assets, liabilities, family situation and employment 

situation. He has separately and timely filed his tax returns and foreign account 

information returns so that the Commissioner is certainly aware of what assets the 

tax- payer had and how they changed.   Over time the taxpayer’s circumstances 

changed, and the information provided by him reflects those changes.  As a result 

of the years this matter has consumed, the stipulated evidence before the Tax Court 

and this Court runs to nearly seven hundred pages. The taxpayer respectfully 

suggests that a review of each of those pages indicates a careful effort by the 

taxpayer to be responsive.  The fact that this administrative proceeding has 

continued for nine years is a strong indicator that a reasonable solution should have 

been arrived at by now to prevent the Commissioner’s collection actions from 

being “more intrusive than necessary” and thus fundamentally unfair. 

SECOND:  The taxpayer’s offer in compromise has been accepted by IRS 

four times over seven years, only to have IRS back away from each settlement.  

The taxpayer had reason to believe on four separate occasions that, based upon 
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information provided by him, his offer in compromise had been accepted by the 

Commissioner:  first by the IRS in Puerto Rico; second (again) by IRS in Puerto 

Rico; third by the Manhattan Appeals Office; and fourth, by the Washington 

Appeals Office.   Joint Stip., Par. 25; Exhibit 15-J.  Each time what appeared to be 

a settlement was subsequently rejected by the Commissioner.  To arrive at the 

agreement with the Washington Appeals Office, represented by Settlement Officer 

Hunt, the taxpayer provided Mr. Hunt with information and worked with him on a 

continuous basis for twelve months to arrive at the $400,000 settlement.   Joint 

Stip., Par. 69, 70; Exhibit 39-J; Joint Stip., Par. 74, 75; Exhibit 40-J; Joint Stip., 

Par. 76; Exhibit 41-J.  Mr. Hunt was unfailingly courteous and careful and became 

thoroughly familiar with the case.  Yet even the settlement with Mr. Hunt was 

subsequently backed away from by the Commissioner.  Mr. Hunt was transferred 

to another position.  This administrative course of conduct, over a period of years, 

was “more intrusive than necessary” and denied the taxpayer the fundamental 

fairness that Congress sought to protect in Collection Due Process proceedings. 

The Tax Court held (pg. 21, et seq.) that the Commissioner did not abuse his 

discretion when he declined to accept the taxpayer’s December 24, 2008 OIC, 

which had been recommended for acceptance by Settlement Officer Hunt.  The 

Tax Court based its holding on the fact that several months later the taxpayer was 

no longer able to meet the requirements of his $400,000 offer.  The Tax Court 
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erred in not determining that it was an abuse of discretion for the Commissioner 

not to accept the $400,000 offer, based upon the taxpayer’s RCP at the time such 

offer was made. Months later, as the taxpayer’s financial condition continued to 

deteriorate and he was forced to spend funds which were on hand when the 

$400,000 offer was made, he was required to amend his offer downward.  It is 

unfair to hold that failure to accept the $400,000 offer was reasonable merely 

because with the passage of time such offer became unworkable.   

The Tax Court erred in holding that the Commissioner did not abuse his 

discretion in backing away from the acceptance of the $400,000 offer, on the 

ground that Mr. Hunt did not have authority to bind the Commissioner.  The 

taxpayer concedes that Mr. Hunt did not have authority to bind the Commissioner. 

It is the taxpayer’s position that under the facts of this case, it was wrong for the 

Commissioner not to go forward with the $400,000 OIC, when the taxpayer was in 

a position to pay such amount, to bring this matter to a conclusion.  The 

Commissioner’s failure to do so was “more intrusive than necessary” in 

contravention of 26 U.S.C. §6330(c)(3)(C).  

THIRD:  After the Tax Court’s remand of this case to the IRS Appeals 

Office, the Commissioner failed to take due account of the prior administrative 

record.  After the Commissioner backed away from the resolution of this case 

which Settlement Officer Hunt had recommended, the Commissioner issued a 
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notice of determination that failed to state how reasonable collection potential had 

been determined by the IRS Appeals Office.  Accordingly, upon motion by the 

Commissioner, this case was remanded by the Tax Court to the Baltimore Appeals 

Office.  As a review of the record shows, the Baltimore Appeals Office thereupon 

requested extensive financial information which was already part of the 

administrative file.  This duplicative request clearly was an IRS action that was 

“more intrusive than necessary” and fundamentally unfair.  The second notice of 

determination was issued in disregard of materials in the administrative file which 

showed that the taxpayer’s expenses exceeded his income, that Asiawerks did not 

have value, and statements from his investment assets.   See, e.g., Joint Stip., Par. 

12; Exhibit 5-J; Joint Stip., Par. 22; Exhibit 8-J; Joint Stip., Par. 61; Exhibit 34-J; 

Joint Stip., Par. 92(a); Exhibit 45-J.  Thus, the Commissioner’s second notice of 

determination does not have more substantive merit than his prior notice of 

determination, which was the occasion for the Tax Court’s remand of the case to 

IRS Appeals. 

FOURTH:  The Commissioner’s inclusion of “dissipated assets” in the 

taxpayer’s reasonable collection potential was wrong and unfair.  This is the heart 

of this case.  When the taxpayer agreed with Settlement Officer Hunt of the 

Washington Appeals Office to a revised offer in compromise in the amount of 

$400,000, the funds were on hand to make payment.  Mr. Hunt recommended 
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acceptance.  This case should have been over at that time.  But the Commissioner 

overruled Mr. Hunt, transferred him to another position, assigned the case to a new 

settlement officer, and ultimately rejected the settlement Mr. Hunt had approved.  

Subsequently the taxpayer, whose company was failing, who was going through 

his second divorce with a family to support, and who was trying to make it through 

the Great Recession, was required to use funds on hand to live.  Following remand 

of this case the Commissioner’s Appeals Office, the Commissioner ultimately 

rejected the taxpayer’s offer in compromise largely upon the ground that it did not 

include funds which were no longer there (“dissipated assets”).  This action by the 

Commissioner is the basic unfairness in this case, which Congress intended to 

alleviate by authorizing the Tax Court to review administrative denial of the 

substantive due process requirement of fundamental fairness.   

Indeed, the Internal Revenue Manual rules on “dissipated assets” make clear 

that such assets should be included in reasonable collection potential only in 

unusual cases.   IRM 5.8.5.5 (09-23-2008).  It is a harsh thing to do to require a 

person to pay money he does not have.  In light of the taxpayer’s seven year 

history of providing information to and cooperating with the Commissioner, 

including the timely filing of all tax returns and foreign account information 

returns, and especially in light of the taxpayer’s offer to use the assets at issue to 

fund the agreement approved by Mr. Hunt, it is fundamentally unfair for the 
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Commissioner to include such assets in a subsequent demand when the prior offer 

has been rejected and the assets have then been spent for living expenses. 

The Tax Court erred in holding that the Commissioner did not abuse his 

discretion in including “dissipated assets” in the taxpayer’s RCP.  The 

Commissioner based his determination on the position that the Taxpayer had not 

provided sufficient information that the assets as issue were used by the taxpayer 

for reasonable living expenses.  The stipulated facts and documents in this case, 

however, which are found as facts by the Tax Court and incorporated by reference 

in its decision, include financial information which shows that the taxpayer’s 

expenses exceeded his income and that the expenses of Asiawerks exceeded its 

income.   See, e.g., Joint Stip., Par. 12; Exhibit 5-J; Joint Stip., Par. 22; Exhibit 8-J; 

Joint Stip., Par. 61; Exhibit 34-J; Joint Stip., Par. 92(a); Exhibit 45-J.  Further, the 

stipulated record includes statements by the taxpayer that he needed to use 

available funds to meet living expenses and to attempt to keep Asiawerks afloat so 

that it would be able to pay him a salary and benefits.   Joint Stip., Par. 51; Exhibit 

30-J; Joint Stip., Par. 64, Exhibit 37-J.  The Commissioner abused his discretion by 

not giving weight to the statements of the taxpayer, and the Tax Court erred by 

upholding the Commissioner’s disregard of the taxpayer’s statements.   

Further, the Commissioner has recently announced a clarification of his 

policy with respect to dissipated assets.   In light of economic hardship brought on 
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by the Great Recession, dissipated assets are to be included in the RCP only in 

cases where it is shown that such assets were not used for reasonable living 

expenses, including expenses required for the production of income.  IRS 

Memorandum (SBSE-05-0512-041), Interim Guidance on Offer in Compromise 

Definition under IRM 5.8.5, May 21, 2012; IRS News Release (IR-2012-53) on 

Expansion of Fresh Start Initiative to Offer More Flexible OIC Terms, May 21, 

2012; Internal Revenue Manual Section 5.8.5, Financial Analysis, Attachment 1, 

“Income-Producing Assets”, May 21, 2012.  

FIFTH:  The Commissioner’s refusal to take account of the taxpayer’s 

monthly payment of the mortgage on his mother’s home was wrong.  The record in 

this case includes extensive documentation with respect to loans incurred by the 

taxpayer’s mother to obtain funds to help her son. Joint Stip., Par. 36; Exhibit 20-J; 

Joint Stip., Par. 66; Exhibit 38-J.  As a matter of love and duty, the taxpayer made 

$3,000 monthly payments on this mortgage. Yet the Commissioner refused to 

allow this expense in determining the taxpayer’s income and expenses.  By 

contrast, when the Commissioner had arrived at the settlement with the taxpayer 

that would have resolved this case, the Commissioner (through Settlement Officer 

Hunt) allowed the taxpayer the expense of the mortgage put on his mother’s home.  

This $3,000 monthly expense is the only material difference between the taxpayer 

and the Commissioner in determining the taxpayer’s income and expenses.  The 
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right and fair thing for the Commissioner to do was to allow as an expense this 

vital monthly payment the taxpayer made to help his mother keep her home. 

The Tax Court erred in upholding the Commissioner’s decision not to allow 

payment by the taxpayer of $3,000 per month on his mother’s mortgage, on the 

ground that the taxpayer had not shown that the loan proceeds were used by him 

for necessary expenses.  The Commissioner, as upheld by the Tax Court, refused to 

give weight to statements by the taxpayer which have been stipulated to and 

included as findings of fact in the Tax Court decision.  

The Commissioner’s discretion in processing the taxpayer’s request for a 

collection alternative, under the Collection Due Process statute and regulations, is 

not unlimited.  The Commissioner’s exercise of his discretion must be reasonable.  

In the recent decision of Salahuddin v. Commissioner, T.C. Memo. 2012-141, May 

17, 2012, the Tax Court held that there was a genuine issue of material fact as to 

whether the Commissioner abused his discretion when the IRS Appeals Office, 

having advised the taxpayers that their submission was “sufficient”, then 

terminated the Collection Due Process hearing and rejected the taxpayer’s proposal 

for an installment agreement.  Similarly, this Court should hold that the 

Commissioner abused his discretion when, having advised the taxpayer that his 

submission was “sufficient”, the Commissioner did not move forward to 

implement the submission.  
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CONCLUSION 
 

The action by the Commissioner in denying the taxpayer’s offer in 

compromise, under the facts of this case and the applicable legal standards, was a 

denial of the fundamental fairness which the Tax Court has been empowered by 

the Congress to protect in this Collection Due Process Appeal.  Petitioner 

respectfully requests that this Court reverse the Tax Court and order that the 

taxpayer’s offer in compromise be accepted by the Commissioner. 

Respectfully submitted, 

DATED:  July 3, 2012    /s/ Babcock MacLean  
Marshall J. Gluck     
Babcock MacLean 
Robinson Brog Leinwand Greene  
Genovese & Gluck P.C. 
875 Third Avenue, FL 9 
New York, New York 10022 
Telephone (212) 603-6300 
mjg@robinsonbrog.com 
bml@robinsonbrog.com 
Attorneys for Appellant Stephen J. Johnson 
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