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something more s necessary, as set forth
and illustrated in Hartranft v. Wiegmann,
121 U, 8. 609, 30 L. ed. 1012, 7 Sup. Ct. Rep.
1240. There must be transformation; a new
and different article must emerge, “having a
distinetive name, character, or unse.” This
cannot be said of the corks in question. A
cork put through the claimant’s process is
still a cork. The process is the preparation
of the encasement of the beer, and assimi-
lates this case to Joseph Schlitz Brewing Co.
v. United States, 181 U. S. 584, 45 L. ed.
1013, 21 Sup. Ct. Rep. 740. There it was
s contended that bottles and corks in which
2 beer is bottled and exported were “imported
* materials used in thesmanufacture” of such
beer, within the meaning of § 25. And it
was pointed out—found by the court of
claims—that the process of manufacturing
beer for exportation was different from the
process of manufacturing beer for domestic
use, and the materials selected with greater
care, in order that the bottled product might
preserve purity under the conditions of
transportation and change of climate. The
process was detailed at length. It was de-
cided, however, that such special process
and treatment did not make the bottles and
corks component parts of the beer when ex-
ported, as it was insisted they were. It is
true that it was not contended in that case,
as it is in this, that the corks or the bot.
tles were articles menufactured in the
United States of imported materials by rea-
son of the special treatment to which they
had been subjected, making them better or
necessary for their purpose. That such a
contention was possible under the statute
did not occur to the brewing company. It
does not appear in the statement of the case
that the corks were subjected to any treat-
ment, and appellant denies the application
of the case by saying that “the corks were
not put through any process of manufacture
whatever.” And yet it must have been nec-
essary then, as the court of claims has found
it to be, that, “without the careful selection
and thorough treatment of corks, beer can-
not with safety be exported from the United
States to foreign countries.” Of course the
views of a litigant of his rights under a
statute are not an absolute test of the
views of a litigant in another case, but the
Schlitz Brewing Case was one which may
be supposed to have brought to consideration
every practicable and legal problem under
the statute, and if a cork by special treat-
ment ceases to be a cork and becomes an
article manufactured of cork, the change and
the legal effect of it would have thrust
themselves upon the notice of somebody.
But passing this, there is force in the con-
tention of the United States that the expor-
tations were not of corks or bottles, but of
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beer, and therefore not artieles exported
within the meaning of § 25, entitled to a4
drawback. This phase of the case—indeed B
all*phases of it—is ably dealt with in thae
opinion of the court of claims, and it would
be unnecessary repetition te go over the ar-
gument or to review the cases.
Judgment affirmed.

(207 U. S. 564)

HENRY WINTERS, John W. Acker, Chris
Cruse, Agnes Downs, et al,, Appts.,
Y.

UNITED STATES.

-| Appeal — necessary parties.

1. All the defendants named in a bill te
enjoin the diversion of water need not join
in an appeal from a decree granting a per-
manent injunction, where the bill does not
necessarily imply concert of action or union
of interest, and the answer is joint and sev-
eral, and in effect avers separate rights, in-
terests, and action on the part of the de-
fendants. ¢

Appeal — necessary parties — defaulting
defendants.

2. Those defendants in & suit to enjoin
the diversion of water who have defaulted,
and against whom a decree pro confesso has
been entered, are not necessary parties to
an appeal from a decree granting a perma-
nent injunction taken by the answering de-
fendants, who justified by counter righta
and submitted those rights for judgment.

Indians — cession of lands to the United
States =— reservation of irrigation
rights.

3. A reservation of the waters of Milk
river for irrigation purposes in favor of the
Indians on the Fort Belknap Reservation
will be implied from the agreement of May
1, 1888 (26 Stat. at L. 113, chap. 213), by
which the Indians, having the right to oe-
cupy and use a large tract of arid lands,
ceded to the United States all those lands
except a small tract set apart as such reser-
vation.

Indians — reservation of Iirrigation
rights in cession to United States—
admission of state as repeal.

4. The reservation of the waters of Milk
river for irrigation purposes, implied in fa-
vor of the Indians on the Fort Belknap Res-
ervation from the agreement of May 1, 1888,
in which the Indians ceded to the United
States all their lands except a small tract
set apart as such reservation, was not re-
pealed by the admission of Montana inte
the Union by the act of February 22, 1889,
on an equal footing with the original atates.

{No. 168.]

Argued October 24, 1907. Decided January
6, 1008,

*EA. Note.—For cases in point, see vol 3, Cent Dig. Appeal arnd Error, §§ 1796-1805.




PPEAL from the United States Circuit
Court of Appeals for the Ninth Circuit
to review a decree which affirmed a decree
of the Circuit Court for the Distriet of Mon-
tana, enjoining a diversion of the waters of
Milk river. Affirmed.
See same case below, 78 C. C. A. 546, 148
Fed. 684.

Statement by Mr. Justice McKenna:

*This suit was brought by the United
Btates to restrain appellants and others
from constructing or maintaining dams or
reservoirs on the Milk river in the state of
Montana, or in any manner preventing the
water of the river or its tributaries from
flowing to the Fort Belknap Indian Reser-
vation.

An interlocutory order was granted, en-
joining the defendants in the suit from in-
terfering in any manner with the use by
the reservation of 5,000 inches of the wa-
ter of the river. The order was affirmed by
the cireuit court of appeals. 74 C. C. A.
666, 143 Fed. 740. Upon the return of the
ease to the circuit court, an order was taken
pro confesso against five of the defendants.
The appellants filed a joint and several an-
gwer, upon which and the bill a decree was
entered making the preliminary injunction
permanent. The decree was affirmed by the
circuit court of appeals. 78 C. C. A. 5486,
148 Fed. 684.

The allegations of the bill, so far as nec-
essary to state them, are as follows: On
the 1at day of May. 1888, a tract of land,
the property of the United States, was re-
gerved and set apart “as an Indian reser-
vation as and for a permanent home and
ebiding place of the Gros Ventre and As-
siniboine bands or tribes of Indians in the
state (then territory) of Montana, desig-
nated and known as the Fort Belknap In-
dian Reservation.” The tract has ever since
been used as an Indian reservation and &s
the home and abiding place of the Indians.
Its boundaries were fixed and defined as
follows:

“Beginning at a point in the middle of
the main channel of Milk river, opposite the
mouth of Snake creek; thence due south to
& point due west of the western exiremity
of the Little Rocky mountains; thence due
east to the crest of said mountains at their
western extremity, and thence following the
southern crest of said mountains to the
eastern extremity thereof; thence in a
northerly direction in a direct line to a
point in the middie of the main channel of
Milk river opposite the mouth of People’s
ereek; thence up Milk river, in the middle of
the main channel thereof, to the place of
beginning.”

Milk river, designated as the northern
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boundary of thesereservation,
navigable stream. Large portions of the
lands embraced within the reservation are
well fitted and adapted for pasturage and
the feeding and grazing of stock, and since
the establishment of the reservation the
United States and the Indians have had
and have large herds of cattle and large
numbers of horses grazing upon the land
within the reservation, “being and situate
along and bordering upon said Milk river.”
Other portions of the reservation are
“adapted for and susceptible of farming
and cultivation and the pursuit of agri-
culture, and productive in the raising there-
on of grass, grain, and vegetables,” but such
portions are of dry and arid character, and,
in order to make them productive, require
large quantities of water for the purpose of
irrigating them. In 1889 the United States
constructed houses and buildings upon the
reservation for the occupancy and residence
of the officers in charge of it, and such of-
ficers depend entirely for their domestic,
culinary, and irrigation purposes upon the
water of the river. In the year 1889, and
long prior to the acts of the defendants
complained of, the United States, through
its officers and agents at the reservation,
appropriated and took from the river a
flow of 1,000 miners’ inches, and conducted
it to the buildings and premises, used the
same for domestic purposes and also for the
irrigation of land adjacent to the buildings
and premises, and by the use thereof raised
crops of grain, grass, and vegetables. After-
wards, but long prior to the acts of the de-
fendants complained of, to wit, on the 5th
of July, 1898, the Indians residing on the
reservation diverted from the river for the
purpose of irrigation a flow of 10,000 miners’
inches of water to and upon divers and ex-
tensive ‘tracts of land, aggregating in
amount about 30,000 acres, and raised upon
said lands crops of grain, grass, and vege- .
tables. And ever since 1889 and July, 1898,
the United States and the Indians have di-
verted and used the waters of the river in
the manner and for the purposes mentioned,
and the United States “has been enabled by
means thereof to train, encourage, and ac-,,
custom large numbers of Indians residing®
upon the said*reservation to habits of in-*
dustry and to promote their civilization and
improvement.” It is alleged with detail
that all of the waters of the river are neces-
sary for all those purposes and the purposes
for which the reservation was created, and
that in furthering and advancing the civili-
zation and improvement of the Indians, and
to encourage habits of industry and thrift
among them, it is essential and necessary
that all of the waters of the river How
down the channel uninterruptedly and un-
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diminished in quantity and undeteriorated
in quality.

It is alleged that, “notwithstanding the
riparian and other rights” of the United
States and the Indians to the uninterrupted
flow of the waters of the river, the de-
fendants, in the year 1900, wrongfully en-
tered upon the river and its tributaries
above the points of the diversion of the
waters of the river by the United States
and the Indians, built large and substan-
tial dams and reservoirs, and, by means of
canals and ditches and water ways, have di-
verted the waters of the river from its
channel, and have deprived the United
States and the Indians of the use thereof.
And this diversion of the water, it is al-
leged, has continued until the present time,
to the irreparable injury of the United
States, for which there is no adequate rem-
edy at law.

The allegations of the answer, so far as
material to the present controversy, are as
follows: That the lands of the Fort Bel-
knep Reservation were a part of a much
larger area in the state of Montana, which,
by an act of Congress, approved April 15,
1874 [18 Stat. at L. 28, chap. 96], was set
apart and reserved for the occupation of the
Gros Ventre, Piegan, Blood, Blackfeet, and
River Crow Indians, but that the right of
the Indians therein “was the bare right of
the use and occupation thereof at the will
and sufferance of the government of the
United States.” That the United States,
for the purpose of opening for settlement &
large portion of such area, entered into an
agreement with the Indians composing said
tribes, by which the Indians “ceded, sold,
transferred, and conveyed” to the United

o States all of the lands embraced in said

©area, except Fort Belknap Indian Reserva-

¢ tion,*described in the bill, This agreement
was ratified by -an aect of Congress of May
1, 1888 [25 Stat. at L. 113, chap. 213}, and
thereby the lands to which the Indians’ title
was thus extinguished became a part of the
public domain of the United States and
subject to disposal under the various land
laws, “and it was the purpose and inten-
tion of the government that the said land
should be thus thrown open to settlement,
to the end that the same might be settled
upon, inhabited, reclaimed, and cultivated,
and communities of civilized persons be es-
tablished thereon.”

That the individual defendants and the
stockholders of the Matheson Ditch Com-
pany and Cook’s Irrigation Company were
qualified to become settlers upon the public
land and to acquire title thereto under the
homestead and desert land laws of the
United States. And that said corporations
were organized and exist under the laws of
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their said stockholders the water of Milk
river and its tributaries, to be used by them
in the irrigation of their lands.

That the defendant the Empire Cattle
Company is & corporation under the laws of
Montana, was legally entitled to purchase,
and did purchase, from those who were
qualified to acquire them under the desert
and homestead land laws of the United
States, lands on the Milk river and its
tributaries, and is now the owner and hold-
er thereof.

That the defendants, prior to the 5th day
of July, 1898, and before any appropriation,
diversion, or use of the waters of the river
or its tributaries was made by the United
States or the Indians on the Fort Belknap
Reservation, except a pumping plant of the
capacity of about 250 miners’ inches, with-
out having notice of any claim made by the
United States or the Indians that there was
any reservation made of the waters of the
river or its tributaries for use on said
reservation, and believing that all the wa-
ters on the lands open for settlement as
aforesaid were subject to appropriation un-
der the laws of the United States and the
laws, decisions, rulings, and customs * of &
the state of Montana, in like manner as
water on other portions of the public do-
main, entered upon the public lands in the
vicinity of the river, made entry thereof
at the United States land office, and there-
after settled upon, improved, reclaimed, and
cultivated the same and performed all
things required to acquire & title under
the homestead and desert land laws, made
due proof thereof, and received patents con-
veying to them, respectively, the lands in
fee simple.

That all of said lands are situated with-
in the watershed of the river, are riparian
upon the river and its tributaries, but are
arid and must be irrigated by artificial
means to make them inhabitable and capa-
ble of growing ecrops.

That for the purpose of reclaiming the
lands, and acting under the laws of the
United States and the laws of Montana,
the defendants, respectively, posted upon
the river and its tributaries, at the points
of intended diversion, notices of appropria-
tion, stating the means of diversion and
place of use, and thereafter filed in the of-
fice of the clerk and recorder of the county
wherein the lands were situated a copy of the
notices, "duly verified, and within forty
days thereafter commenced the construe-
tion of ditches and other instrumentali-
ties, and completed them with diligenoce,
and diverted, appropriated, and applied to
a8 beneficial use more than 5,000 miners’
inches of the waters of the river and its
tributaries, or 120 cubic feet per second, ir-

Montana for the purpose of supplying to rigating their lands and producing bhay,
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grain, and other crops thereon. The de-
fendants and the stockholders of the de-
fendant corporations have expended many
thousands of dollars in constructing dams,
ditches, and reservoirs, and in improving
said lands, building fences and other strue-
tures, establishing schools, and constructing
highways and other improvements usually
had and enjoyed in a civilized community,
and that the only supply of water to irri-
gate the lands is from Milk river. If de-
fendants are deprived of the waters their
lands cannct be successfully cultivated, and
they will become useless and homes can-
not be maintained thereon.

That there are other lands within the

o watershed of the*Milk river and its tribu-
taries, and dependent upon its waters for
irrigation, upon whieh large numbers of per-
sons have settled under the land laws of
the United States, and are irrigating and
cultivating the same by means of said
waters, and have assisted the defendants

“in establishing a civilized community in
said country and in building and maintain-
ing churches, schools, villages, and other
elements and accompaniments of civiliza-
tion; that said communities consist of thou-
sands of people, and, if the claim of the
United States and the Indians be main-
tained, the lands of the defendants and
the other settlers will be rendered value-
less, the said communities will be broken
up, and the purpose and object of the gov-
ernment in opening said lands for settle-
ment will be wholly defeated.”

"It is alleged that there are a large num-
ber of springs on the reservation and sev-
eral streams from which water can be ob-
tained for stock and irrigation purposes,
and particularly these: People creek, flow-
ing about 1,000 inches of water; Big Horn
creek, flowing about 1,000 inches; Lodge
Pole creek, flowing about 800 inches of wa-
ter; Clear creek flowing about 300 inches.
That all of the waters of these streams can
be made available for use upon the reser-
vation, and that it was not the intention
of the government to reserve any of the wa-
ters of Milk river or its tributaries, That
the respective claims of the defendants to
the waters of the river and its tributaries
are prior and paramount to the claims of
the United States and the Indians, except
as to 250 inches used in and around the
agency buildings, and at all times there has
been sufficient water flowing down the river
to more than supply these 250 inches.

And it is again alleged that the waters
of the river are indispensable to defendants,
are of the value of more than $100,000 to
them, and that if they are deprived of the
waters “their lands will be ruined, it will
be necessary to ebandon their homes, and

870
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they will be greatly and irreparably dam-
aged, the extent and amount of which dam- _
age cannot now be estimated, but will great- &
ly exceed $100,000,” and that they will*bee
wholly without remedy if the claim of the
United States and the Indians be sustained.

Messrs. Edward O. Day and James A.
Walsh for appellants.

Asgistant Attorney General Sanford, As-
sistant Attorney General Van Orsdel. So-
licitor General Hoyt, and Mr. A. C. Camp-
bell for appellee.

574

*Mr. Justice McKenna delivered the opin-*
ion of the court:

A question of jurisdiction is presented by
the United States. Five of the defendants
named in the bill failed to answer and a de-
cree proconfesso was taken against them. The
other defendants, appellants here, after the
afirmance by the circuit court of appeals
of the interlocutory injunction, filed a joint
and several answer. On this answer and
the bill the case was heard and a decree
entered against all of the defendants. From
that decree the appellants here appealed to
the circuit court of appeals without joining
therein the other five defendants. The con-
tention is that the circuit court of appeals
had no jurisdiction and that this court has
none, because the five defaulting defendants
had such interest in the case and decree
that they should have joined in the appeal,
or proceedings should have been taken
against them in the nature of summons and
geverance or its equivalent.

The rule which requires the parties to &
judgment or decree to join in an appeal or
writ of error, or be detached from the right
by some proper proceeding, or by their re-
nunciation, is firmly established.t But the

+Williams v. Bank of United States, 11
Wheat. 414, 6 L. ed. 508; Owings v. Kin-
cannon, 7 Pet. 399, 8 L. ed. 727; Wilson v.
Life & F. Ins. Co. 12 Pet. 140, 9 L. ed. 1032;
Mussina v. Cavazos, 6 Wall. 355, 18 L. ed.
810; Masterson v. Herndon (Masterson v.
Howard) 10 Wall. 416, 19 L. ed. 953 ; Hamp-
ton v. Rouse, 13 Wall. 187, 20 L. ed. 593;
Simpson v, Greeley, 20 Wall, 152, 22 L. ed
338, Feibelman v. Paekard, 108 U. 8. 14,
27 L. ed. 634, 1 Sup. Ct. Rep. 138; Estis v.
Trabue, 128 U. 8. 225, 230, 32 L. ed. 437,
438, 9 Sup. Ct. Rep. 58; Mason v. United
States, 136 U. 8. 681, 34 L. ed. 545, 10 Su
Ct. Rep. 1062; Dolan v. Jennings, 139 U. 8.
385, 35 L. ed. 217, 11 Sup. Ct. Rep. 584;
Hardee v. Wilson, 146 U, 8. 179, 36 L. ed.
933, 13 Sup. Ct. Rep. 39; Inglehart v. Stans-
bury, 151 U. 8. 68, 38 L. ed. 76, 14 Sup. Ct.
Rep. 237; Davis v. Mercantile Trust Co. 162
U. 8. 690, 38 L. ed. 563, 14 Sup. Ct. Rep.
693; Beardsley v. Arkansas & L. R. Co. 1568
U. S. 123, 127, 39 L. ed. 919, 921, 15 Sup.
Ct. Rep. 786; Wilson v. Kiesel, 164 U. 8.
248, 41 L. ed. 422, 17 Sup. Ct. Rep. 124.
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the rule only applies to joint judgments or
adecrees.f In other words, when the inter-
P est of asdefendant is separate from that of
other defendants he may appeal without
them. Does the case at bar come within
the rule? The bill does not distinguish the
acts of the defendants, but it does not nec-
essarily imply that there was between them,
in the diversion of the waters of Milk river,
concert of action or union of interest. The
answer to the bill is joint and several, and
in effect avers separate rights, interests,
and action on the part of the defendants.
In other words, whatever rights were assert-
ed or admission of acts done by any one
defendant had no dependence upon or rela-
tion to the acts of any other defendant in
the appropriation or diversion of the water.
If trespassers at all, they were separate
trespassers. Joinder in one suit did not
necessarily identify them. Besides, the de-
fendants other than appellants defaulted.
A decree pro confesso was entered against
them and thereafter, according to equity
rule 19, the cause was required to proceed
es parte and the matter of the bill decreed
by the court. Thomson v. Wooster, 114 U,
8. 104, 29 L, ed. 105, § Sup. Ct. Rep. 788.
The decree was in due course made absolute,
and granting that it might have been ap-
pealed from by the defaulting defendants,
they would have been, as said in Thomson v.
Wooster,  absolutely barred and precluded
from questioning its correctness, unless, on
the face of the. bill, it appeared manifest
that it was erroneous and improperly
granted. Their rights, therefore, were en-
tirely different from those of the appel-
lants; they were naked trespassers, and con-
ceded by their default the rights of the
United States and the Indians, and were in
no position to resist the prayer of the bill.
But the appellants justified by counter
rights and submitted those rights for judg-
ment, There is nothing, therefore, in com-
mon between appellants and the other de-
fendants. The motion to dismiss is denied
and we proceed to the merits.
The case, as we view it, furns on the
agreement of May, 1888, resulting in the
creation of Fort Belknap Reservation. In

1Todd v. Daniel, 18 Pet. 521, 523, 10 L.
ed. 1054, 1055; Germain v. Mason, 12 Wall.
259, 20 L. ed. 392; Forgay v. Conrad, 6
How. 201, 12 L. ed. 404; Brewster v. Wake-
field, 22 How. 118, 129, 16 L. ed. 301, 304;
Milner v. Meek, 95 U. S. 252, 24 L. ed. 444;
Basket v. Hassell, 107 U. S. 602, 608, 27 L.
ed. 500, 502, 2 Sup. Ct. Rep. 415; Hanrick
v. Patrick, 119 U. S. 156, 30 L. ed. 398, 7
Bup. Ct. Rep. 147; City Nat. Bank v. Hun-
ter, 129 U. 8. 557, 32 L. ed. 752, 9 Sup. Ct.
Rep. 346; Gilfillan v. McKee, 158 U. S. 303,
40 L.-ed. 161, 16 Sup. Ct. Rep. 6.
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the construction of this agreement therels
are certain elements to*be considered thate
are prominent and significant. The reser-
vation was a part of a very much larger
tract which the Indians had the-right to
occupy and use, and which was adequate
for the habits and wants of a nomadic and
uncivilized people. It was the policy of the
government, it was the desire of the In-
dians, to change those habits and to become
a pastoral and civilized people. If they
should become such, the original tract was
too extensive; but a smaller tract would be
inadequate without a change of conditions.
The lands were arid, and, without irriga-
tion, were practically valueless. And yet,
it is contended, the means of irrigation were
deliberately given up by the Indians and de-
liberately accepted by the government. The
lands ceded were, it is true, also arid; and
some argument may be urged, and is urged,
that with their cession there was the cession
of the waters, without which they would be
valueless, and “civilized communities could
not be established thereon.” And this, it
is further contended, the Indians knew, and
yet made no reservation of the waters. We
realize that there is a conflict of implica-
tions, but that which makes for the reten-
tion of the waters is of greater force than
that which makes for their cession. The .
Indians had command of the lands and the
waters,~command of all their beneficial
use, whether kept for hunting, “and graz-
ing roving herds of stock,”” or turned to
agriculture and the arts of civilization. Did
they give up all this? Did they reduce the
area of their occupation and give up the
waters which made it valuable or adequate?
And, even regarding the allegation of the
answer as true, that there are springs and
streams on the reservation flowing about
2,900 inches of water, the inquiries are perti-
nent. If it were possible to believe affirma-
tive answers, we might also believe that the
Indians were awed by the power of the gov-
ernment or deceived by its negotiators.
Neither view is possible. The government
is asserting the rights of the Indians. But
extremes need not be taken into account.
By a rule of interpretation of agreements
and treaties with the Indians, ambiguities,,
occurring will be resolved from the stand-};
point of the Indians. And the rule*should*
certainly be applied to determine between
two inferences, one of which would sup-
port the purpose of the agreement and the
other impair or defeat it. On account of
their relations to the government, it cannot
be supposed that the Indians were alert to
exclude by formal words every inference
which might militate against or defeat the
declared purpose of themselves and the gov-
ernment, even if it could be supposed that
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they had the intelligency to foresee the
“double sense” which might some timé be
urged against them.

Another contention of appellants is that
if it be conceded that there was a reserva-
tion of the waters of Milk river by the
agreement of 1838, yet the reservation was
repealed by the admission of Montana into
the Union, February 22, 1889, ‘“upon an
equal footing with the original states.” The
language of counsel is that “any reserva-
tion in the agreement with the Indians, ex-
pressed or implied, whereby the waters of
Milk river were not to be subject of ap-
propriation by the citizers and inhabitants
of said state, was repealed by the act of
admission.” But to establish the repeal
counsel rely substantially upon the same
argument that they advance against the in-
tention of the agreement to reserve the wa-
ters. The power of the government to re-
gerve the waters and exempt them from ap-
propriation under the state laws is not -de-
nied, and could not be. United States v.
Rio Grande Dam & Irrig. Co. 174 U. 8. 702,
43 L. ed. 1141, 19 Sup. Ct. Rep. 770; United
States v. Winans, 198 U, S, 371, 49 L. ed.
1089, 25 Sup. Ct. Rep. 662. That the gov-
ernment did reserve them we have decided,
and for a use which would be necessarily
continued through years, This was done
May 1, 1888, and it would be extreme to
believe that within a year Congress de-
stroyed the reservation and took from the
Indians the consideration of their grant,
leaving them a barren waste,—took from
them the means of continuing their old
habits, yet did not leave them the power
to change to new ones.

Appellants’ argument upon the incidental
repeal of the agreement by the admission
of Montana into the Union, and the power

= over the waters of Milk river which the

¥ state thereby acquired*to dispose of them
under its laws, is elaborate and able, but
our construction of the agreement and its
effect make it unnecessary to answer the
argument in detail. For the same reason
we-have not discussed the doctrine of ripa-
rian rights urged by the government,

Decree affirmed.

Mr. Justice Brewer dissents,

(207 U. 8. 407)
AMELIA M. HOLT, Appt.,
v

SAMUEL MURPHY, Anton H. Claasen,
Frank M. Riley, et al.

Public lands — application during time
for appeal from rejection of prior en-

try.
1. A soldier's declaratory statement filed
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during the time allowed for an appeal to
the Secretary of the Interior from a de-
cision of the Commissioner of the General
Land Office against the validity of a prior
homestead entry confers mno rights upon the
applicant, where, by a rule of the Land De-
partment in force when a patent for the
land is finally issued, no application will ba
received or any rights recognized as ini-
tiated by the tender of an application for a
tract embraced in an entry of record until
said entry has been canceled from the ree-
ords of the local office.

Resulting trust — waiver — laches.

2, The waiver of a preferential right of
entry under a decision in a contest in the
Land Department, filed before the patent
was finally issued, coupled with a delay of
four years in attempting to enforce such
preferential right, defeats any right to
charge the patentee and his grantees with a
resulting trust. :

[No. 61.]

Argued December 6, 1907.
uary 6, 1908.

Decided Janu-

APPEAL from the Supreme Court of the
Territory of Oklahoma to review a de-
cree which affirmed a decree of the District
Court of Oklahoma County, in that territo-
ry, in favor of defendants in a suit to es-
tablish a resulting trust. Affirmed,

See same case below, 15 Okla. 12,
265.

79 Pac.

Statement by Mr, Justice Brewer:
This was a suit commenced in the district
court of Oklahoma county, Oklahoma, by

appellant, praying that the appellees, the

holders of the legal title to a tract of land
in Oklahoma county, be decreed to hold that
title in trust for her benefit. The district
court entered a decree in favor of the defend-
ants, which was affirmed by the supreme2
court of the*territory (15 Okla. 12, 79 Pae.s
265), from whose decision this appeal was
taken.

These facts are undisputed: On April 23,
1889, Ewers White made a homestead entry
of the land. Subsequently two other par-
ties, C. J. Blanchard and Vestal 8. Cook,
attempted to enter the same land. On July
16, 1889, in a contest before the local land
officers, they held that all the claimants were
disqualified because of entering the territory
in viclation of the President’s proclamation.
On appeal the Commissioners of the General
Land Office, on March 7, 1890, affirmed
their ruling, dismissed the contests of both
Blanchard and Cook,and held the entry of
White for cancelation. From this decision
White prosecuted an appeal to the Secretary
of the Interior, who, on July 21, 1891, af-
firmed the decision of the Commissioner. 13




