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STATEMENT OF THE CASE 

¶ 1  This case has had an extended life in the Superior Court as well 

as in this Court.  However, for purposes of this appeal, only the most recent 

phases need be described. 

¶ 2  On November 10, 2011, this Court granted relief in MM&A 

Productions, LLC v. Tang, No. 2 CA-SA 2011-0078, instructing the 

respondent judge to sign a proper order memorializing its denial of a motion 

made by MM&A Productions, LLC (“MM&A”)  pursuant to Rule 60(c).  

That motion had been brought by MM&A in January of 2009, for an order 

relieving it from having been three days late in appealing an order 

dismissing its suit for damages against the Yavapai-Apache Nation. 

¶ 3  On January 20, 2012, the trial court signed such an order.  Also 

on January 20, 2012, MM&A timely appealed from that order.  

¶ 4   This Court has jurisdiction under A.R.S. § 12-2101(A)(2) 

(“special order made after judgment.”) 

STATEMENT OF FACTS 
 
¶ 5  MM&A was doing business with the Yavapai-Apache Nation 

in connection with the latter’s casino operations.  MM&A sued the Nation 

for breach of a written contract.  The Nation successfully moved in the 
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Superior Court for dismissal of the complaint, on the grounds that it had not 

waived its sovereign immunity. 

¶ 6  The determinative issue in the motion to dismiss had been 

whether the Nation’s sovereign immunity could be waived by an agent of 

the Nation having apparent authority.  MM&A desired to appeal the 

dismissal of its complaint. 

¶ 7   The issue of apparent authority supporting a waiver of tribal 

immunity is one which has divided state courts.  The trial court in this case 

chose to follow one line of authority, Chance v. Coquille Indian Tribe, 327 

Ore. 318, 963 P.2d 638 (1998), and reject another, Rush Creek Solutions, 

Inc. v. Ute Mountain Ute Tribe, 107 P.3d 402 (Colo. App. 2004).  In 

addition, the trial court ruling ignored entirely that the issue of sovereign 

immunity of Indian tribes, as well as under what type of authority such 

immunity can be waived, is a matter of federal law.  Smith v. Hopland Band 

of Pomo Indians,  95 Cal. App. 4th 1 (2002).  The trial court therefore did not 

consider that, under federal law, apparent authority can support a waiver of 

sovereign immunity.  C & L Enterprises, Inc. v. Citizens Bank Potawatome 

Indian Tribe, 532 U.S. 556 (1982).   

¶ 8  Whether the trial court’s order of dismissal was correct is not 

now before this court.  The only order from which MM&A now appeals is 
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the only one which it can appeal – the order of January 20, 2012 denying 

MM&A relief from the tardy noticing of an appeal from the dismissal of its 

case.  It is clear, however, that the appeal MM&A wishes to take from the 

dismissal will present a substantial issue.  

¶ 9  After receiving briefs and hearing argument on the Nation’s 

motion to dismiss the complaint, the trial court undertook to resolve the 

motion by a written minute order explaining its reasoning, which it also 

intended to make the appealable judgment.  The minute order contemplated 

a signature by the Court.  At this point, confusion emanated from the trial 

court’s chambers. 

¶ 10      On December 19, 2008, an assistant clerk filed a minute 

order decision in the clerk’s office, before it had been signed by the judge.  

Appendix A hereto, Minute Order February 4, 2009, ¶5 (hereinafter “App. 

A”).1   

¶ 11  On December 22, 2008, the unsigned order went to the office of 

MM&A counsel through normal delivery procedures.  Because it was 

unsigned, counsel instructed the firm docketing clerk not to docket it for 

                                                 
1 The referenced Minute Order is the trial court’s unsigned decision denying Rule 60(c) 
relief.  It was this order which this Court referred to in its special action relief which 
required the trial court to enter a signed order denying the Rule 60(c) relief.  Virtually all 
record matters relating to this appeal are found or referred to therein.  Appendix A to this 
brief is that February 4, 2009 decision. 
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appeal.  Appendix B hereto, Transcript of hearing January 28, 2009, pp. 7, 8 

(hereinafter “TR”).2   

¶ 12  A second order, identical to the unsigned order that a clerk had 

filed with very minor exceptions, was signed by the judge on December 19, 

2008.  That was the same day that a clerk had filed an unsigned version in 

the clerk’s office. 

¶ 13  The signed, December 19, 2008 order was received in the office 

of MM&A counsel on Christmas Eve day, December 24, 2008.  App. A ¶ 4.  

That version of the order was not routed to the docket clerk in the office of 

MM&A counsel, and Jeffrey Willis, the lawyer in the Tucson office of 

MM&A’s counsel does not remember seeing it.  TR 8, 9. 

¶ 14   Christmas Eve was a Wednesday, and Christmas was Thursday 

in 2008.  On Friday, December 26, 2008, the trial judge signed another 

version of the minute order, identical to that which he had signed a week 

earlier.  App. A ¶ 5.   

                                                 
2 The entire story of the actions and inactions of MM&A counsel is found in a narrative 
by counsel to the court at the hearing upon MM&A’s Rule 60(c) motion.  Opposing 
counsel accepted the narrative, as did the trial court.  Thus, the facts surrounding MM&A 
counsel’s dealings in the matter are undisputed and do not rely upon any trial court 
determinations of credibility, or choices between conflicting versions.  Appendix B to 
this brief is that hearing transcript. 
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¶ 15   The December 26, 2008 signed order was received in the office 

of MM&A counsel on Monday, December 29.  TR 9.  That order was 

properly docketed for an appeal.  Id.    

¶ 16  On January 13, 2009, the trial court discovered that it had 

signed two identical minute orders.  It issued a sua sponte minute order 

which said: 

The Court having inadvertently signed two orders regarding 
Defendants’ Motion to Dismiss, 
 
IT IS ORDERED that the order dated December 18, 2008 and signed 
December 26, 2008 is removed from the file and declared null and 
void.   
 

¶ 17  The “null and void” minute order of January 13, 2009 did not 

arrive in the office of MM&A counsel until Friday, January 16th.  TR 9.  

Attorney Willis, the responsible counsel for MM&A, was scheduled to 

depart for a family vacation inside the Grand Canyon on Saturday, January 

17th, and did so.  He did not return to his office until January 22.  Id. I10. 

¶ 18  The first thing that Willis did upon returning to his office on 

January 22 was to turn to this case, and figure out the significance of the 

court’s January 13th “null and void” order.  When he did, he realized that 

instead of having another three days to appeal the dismissal order of 

December 26th, there now was no such order, by fiat of the trial court. 
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¶ 19  He also realized that the effect of the “null and void” order also 

had been to cut off MM&A’s appeal time at January 20, 2009, two days 

earlier than the day upon which Willis focused on the “null and void” order. 

¶ 20  Willis filed a motion for relief under Rule 60(c) immediately, 

on the same day he returned to his office, and the very same day that he first 

examined the “null  and void” order. 

¶ 21  Willis filed a notice of appeal on the next day – January 23, 

2009.  The notice purported to appeal from the December 19th order; though 

three days late.  It attempted to appeal from the December 26th order, 

notwithstanding the trial court’s later dictate that the order had become “null 

and void.”  And the notice attempted to appeal from the January 13th “null 

and void” order. 

¶ 22  The trial court denied Rule 60(c) relief.   App. A.  MM&A filed 

an amended notice of appeal, seeking to appeal that denial, although the 

ruling of February 4, 2009 was not signed.   

¶ 23  This Court has previously dismissed MM&A’s attempt to 

appeal the December 19, 2008 signed order, as untimely.  No. 2 CA-CV 

2009-0042.  It dismissed the attempted appeal from the “null and void” order 

of January 13, 2009, finding it not to be an appealable order.  Id.  And it 
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dismissed the attempted appeal of the February 4, 2009 Rule 60(c) ruling, 

because it was not a signed judgment.  Id.  

¶ 24  MM&A unsuccessfully sought a signed order memorializing 

the denial of Rule 60(c) relief.  Ultimately, special action relief from this 

Court was required to obtain it.  No. 2 CA-SA 2011-0078.  Having obtained 

the signed order, this appeal followed.    

QUESTION PRESENTED FOR REVIEW 

¶ 25   The trial court issued three virtually identical dismissal orders, 

signing two of them.  MM&A inadvertently did not docket the first of the 

signed orders for appeal, but did properly docket the second.  The trial court 

sua sponte nullified the second signed order, so that it could not be appealed; 

doing so twenty-five days into the appeal time for the first order.  MM&A 

counsel did not discover the reversal of course until one day after the appeal 

time had run on the first signed order.  The question presented is whether 

MM&A should be granted relief under Ariz. R. Civ. P. 60(c) from that 

untimeliness, by the entry of an order that will permit an appeal from the 

dismissal of its complaint.  

SUMMARY OF ARGUMENT 

¶ 26  Under appropriate circumstances, Ariz. R. Civ. P. 60(c) can be 

invoked to obtain relief from the failure to timely file a notice of appeal from 
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a judgment of the Superior Court.  The circumstances under which such 

relief is permitted are set forth in the governing case, City of Phoenix v. 

Geyler, 144 Ariz. 323; 697 P.2d 1073 (1985).  The trial court denied such 

relief, concluding that MM&A had not made all necessary showings 

required. 

¶ 27  Geyler requires a court to consider four “factors” in deciding 

whether to grant relief.  It also requires a court to conclude that, in addition 

to satisfying those “factors,” a movant has demonstrated that the case 

presents "extraordinary," "unique," or "compelling" circumstances justifying 

relief.   

¶ 28  The trial court erroneously concluded that MM&A had not 

shown adequate “diligence” in pursuing an appeal.  It also erred in 

concluding that there were no "extraordinary," "unique," or "compelling" 

circumstances. 

¶ 29   Because the facts and issues involved in this case do not 

depend upon disputed testimony, debatable policy issues, or the credibility 

of witnesses, this Court has more latitude to substitute its own judgment for 

that of the trial court, and determine for itself that Rule 60(c) relief is 

appropriate.  The more constricted “abuse of discretion” standard does not 

apply here.   
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¶ 30  MM&A could only appeal the Rule 60(c) decision.  Until that is 

resolved, it cannot appeal the merits of the order of dismissal.  But if this 

Court concludes that Rule 60(c) relief should be granted, this Court should 

deem the underlying dismissal order to have been appeal, and order the 

underlying dismissal order briefed and decided. 

ARGUMENT 

I 
THIS COURT SHOULD GRANT RELIEF 
UNDER RULE 60(C), ENTERING AN 
APPROPRIATE ORDER FROM WHICH 
PLAINTIFF MAY APPEAL THE DISMISSAL 
OF HIS COMPLAINT.  
 

¶ 31   a.  Standard of Review.  The overall standard of review of a 

trial court decision granting or denying relief under Ariz. R. Civ. P. 60(c)(1) 

or (6) is whether the that court abused its discretion.  City of Phoenix v. 

Geyler, 144 Ariz. 323; 697 P.2d 1073 (1985).  However, in this case, a more 

particularized standard of review applies.  As the Geyler court also said: 

“Where, however, the facts or inferences from [the proceedings and 
events in the trial court] are not in dispute and where there are few or 
no conflicting procedural, factual or equitable considerations, the 
resolution of the question [of the propriety of the Rule 60(c) ruling] is 
one of law or logic.  Then it is our final responsibility to determine 
law and policy and it becomes our duty to “look over the shoulder” of 
the trial judge and, if appropriate, substitute our judgment for his or 
hers.”  Geyler, supra, 144 Ariz. at 329. 
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Accord, Gorman v. Phoenix,152 Ariz. 179, 182, 7331 P.2d 74 (1987)(“when 

uncontroverted facts in the record reveal circumstances that we believe 

warrant relief . . . this court can and will overturn the trial court’s 

discretionary ruling.”); Ulibarri v. Gerstenberger, 178 Ariz. 151; 871 P.2d 

698 (App. 1993)(refusing to set aside the judgment in these circumstances is 

harsh, rather than fair and equitable.  In such a case, the appellate court can 

‘look over the shoulder’ of the trial court and appropriately substitute its 

judgment for that of the trial court.)  

¶ 32  Such is the case here.  The uniqueness of the situation, 

comprising “extraordinary circumstances” calling for relief, is established by 

the sequence of the trial court’s issuance of four orders in short order.  This 

sowed confusion in the record, and contributed to the problem.  Moreover, 

the facts relating to the actions – or inaction – of counsel for Plaintiff were 

also undisputed.  The trial court as well as opposing counsel accepted the 

narrative description.  Finally, as explained more fully below, there is here 

no debatable issue of weighing competing policies requiring trial court 

deference.  No delay or prejudice would have been suffered by the 

defendant.  A mere two day delay was involved between the most 

conservative time when an appeal should have been notice, and when it was.     
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¶ 33  The issue is simple.  Should the trial court have used the 

discretion granted it under Ariz. R. Civ. P. 60(c) – either subsection (1) 

(“mistake, inadvertence, surprise or excusable neglect”) or (6)(“any other 

reason justifying relief from the operation of the judgment”) – to enter an 

order making it possible for Plaintiff to appeal the dismissal of its case?  The 

court could have done so in one of two ways.  It could have vacated its 

minute order of January 13, 2009.  This would have revived its signed 

minute-entry judgment of December 26, 2008, thereby making timely, and 

effective, the notice of appeal from that order, which Plaintiff filed on 

January 23, 2009.  For the trial court to act in this manner would have been, 

literally, permitted by Rule 60(c) (“relief from the operation of the 

judgment” – that being the January 13th order).  Alternatively, the court 

could have entered a fresh order of dismissal, if it found the necessary 

circumstances warranting it.  Plaintiff could then have appealed from the 

fresh order.  The circumstances did warrant such relief. 

¶ 34  The principal case governing this issue is City of Phoenix v. 

Geyler, 144 Ariz. 323, 697 P.2d 1073 (1985).  Geyler both sets out the 

considerations governing whether relief under Rule 60 is appropriate, and 

validates the procedure of entering a fresh judgment if the circumstances 

warrant.  Geyler accepted the analytical framework of a Ninth Circuit case, 
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Rodgers v. Watt, 722 F.2d 456 (9th Cir. 1983) for determining whether an 

order under Rule 60(c) should be granted in order to permit a delayed 

appeal.  Geyler adopted the four considerations identified in Rodgers: 

• Absence of the notice to a party required by the Rules of Civil 

Procedure.  (When Geyler was decided, the rule was 77(d).  Now, 

Rule 58(e).); 

• Lack of prejudice to the opposing party;  

• Prompt filing of a motion after actual notice; and 

• Due diligence, or reason for lack thereof, by counsel in attempting to 

be informed of the date of the decision. 

Geyler, supra, 144 Ariz. at 328.   

¶ 35  Geyler said that in addition to the Rodgers factors, 

"extraordinary," "unique," or "compelling" circumstances establish the 

proper standard for determining whether to grant Rule 60(c) relief.  Id.   

¶ 36  The trial court denied MM&A relief because, it held, MM&A’s 

counsel had failed to satisfy the last Geyler factor of “diligence.”  App. A ¶ 

2.  It also held that MM&A had failed to demonstrate that any 

“extraordinary,” “unique” or “compelling circumstances existed.  That court 

did not base its denial of relief on any of the other three Geyler factors, 

although it noted the inclusion of them in the calculus of determining a Rule 
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60(c) motion to allow a delayed appeal.  Id. ¶ 3 (“While the parties dispute 

the issues of prejudice and diligence, there is little dispute that MM&A’s 

counsel received 77(d), now Rule 58(e) notice, and that MM&A promptly 

filed the motion following actual notice.”) 

¶ 37  It is clear that the first Geyler factor – Rule 58(e) notice – either 

supports the grant of relief here, or does not stand in the way of doing so.  

What Geyler meant by this factor was whether a party had been sent Rule 

58(e) notice by the clerk of court, but for reasons which implicate Rules 

60(c)(1) or (6) counsel did not receive actual notice.  (“In Park v. Strick, 137 

Ariz. 100, 669 P.2d 78 (1983),[] we held that 60(c)(6) could be utilized for 

such a purpose when the ‘aggrieved party establishes a lack of knowledge 

that judgment has been entered, and asserts additional reasons that are so 

extraordinary as to justify relief.’ ” Geyler, supra, 144 Ariz. at 328, 

emphasis added.)  This is because if a party has not even been sent Rule 

58(e) notice, it can apply for an extension to file a notice of appeal, invoking 

Ariz. R. Civ. App. P. 9(a) (court may extend time to appeal if it finds, inter 

alia, that “. . . .   a party entitled to notice of entry of judgment did not 

receive such notice . . . ).  And it could do so without the need to show the 

exceptional circumstances or dealing with any of the other considerations 

discussed in Geyler.       
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¶ 38  The trial court also did not rest its denial upon any finding that 

the opposing party – the Yavapai-Apache Nation – would be prejudiced by 

granting relief.  Clearly, no such prejudice could have existed.  For the delay 

resulting from MM&A’s mistake, followed by its prompt filing of a motion 

for relief under Rule 60(c), was miniscule.  Had the trial court not confused 

the situation by signing and entering a judgment on December 26, 2008; and 

had MM&A’s counsel not made the mistake it did in not docketing the 

earlier signed judgment for appeal; then MM&A’s appeal could have been 

taken as late as January 20, 2009.3  MM&A filed notices of appeal three 

days later, on January 23, 2009.  Its notices purported to appeal from both 

signed judgments as well as – unsuccessfuly – its attempted appeal from the 

trial court un-signed order of January on 13, 2009.  A three day delay could 

in no way have prejudiced the opposing party.  

¶ 39  The trial court expressly concluded that MM&A did promptly 

file a motion, after receiving actual notice.  Indeed, the motion was filed one 

day after counsel discovered the expungement by the court of the December 

26, 2008 order, and the existence of the signed, but un-docketed order of 

December 19, 2008.    

                                                 
3 The earlier judgment had been signed and entered by the trial court on December 19, 
2008.  The thirtieth day, for appeal, fell on a weekend followed by a Monday holiday 
(MLKing day).  Therefore a notice of appeal filed on Tuesday, January 20, 2009, would 
have been timely. 
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¶ 40  Thus, the trial court order can only stand if, indeed, MM&A’s 

counsel failed to act with diligence, which is to say its neglect was not 

excusable, Geyler, supra, 144 Ariz. at 328; and if there were no 

extraordinary circumstances.     

¶ 41  In the trial court, counsel for MM&A conceded that there had 

been one point at which there had been “neglect.”  On Christmas eve of 

2008, the signed order of December 19th had been returned to counsel’s 

office by messenger service.  Instead of being routed to the docketing clerk 

of the large law firm, it went into the secondary distribution in the office.  

Counsel did not remember having seen it.  TR 8.   

¶ 42  What must be remembered in assessing the  significance of the 

foregoing error is that, on the very next day following a long Christmas 

weekend in 2008 (Thursday to Sunday) MM&A’s counsel received a signed 

dismissal order, dated December 26, 2008; and properly had it docketed for 

appeal.  Understandably, whatever had happened to the earlier signed order 

doubtless escaped any attention.  Counsel had properly docketed a signed, 

appealable order, which allowed until January 26th to appeal.4  There was no 

need for further worry about whether the December 19th order was or was 

not, in fact, the same as the unsigned December 18th order.  (This was what 

                                                 
4 The Monday following the thirtieth day. 



16 
 

MM&A counsel surmised may have been the reason that he did not 

remember focusing on the December 19th order.  TR 9.)   

¶ 43  The trial court also faulted MM&A’s counsel for not having 

acted virtually instantaneously upon receiving the January 13th order 

nullifying the judgment of December 26th.  That order had arrived at 

counsel’s office on January 16.  Lawyer Willis, the lead lawyer and to whose 

office in Tucson court orders were delivered, was about to depart for a 

family Grand Canyon trip.  There was nothing in the trial court January 13th 

order making plain what was happening.  “There was no flag that triggered 

that.”  TR 16.  Willis placed the order in a routing box, and departed the next 

day for the five day trip.  TR 10.  The first thing he did upon returning to his 

office on January 22, 2009, was to take up the MM&A case,  read the trial 

judge’s January 13th order, examine the earlier orders, and file a Rule 60(c) 

motion on the same day.  Id.  

¶ 44  The trial court also concluded that MM&A’s counsel had failed 

to explain why an assisting lawyer in the law firm’s Phoenix office had not 

acted diligently.  App. A ¶ 4.  That lawyer did not receive court orders 

directly.  Such orders went first to the Tucson office, where they were re-

distributed to other firm staff and lawyers involved in the case, taking a day 

or more.  Therefore, the trial court order of January 13th, which did not arrive 
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in the Tucson law office until January 16th, would not have arrived on the 

desk of the assisting lawyer from Phoenix until the next business day – 

January 20th – at the earliest.  January 20th was also the last day available to 

appeal the signed order of December 19th.  

¶ 45  In other words, these are the actions, one or more of which the 

trial court concluded constituted inexcusable fault:  

¶ 46  1)  When the signed order of December 19th arrived at the law 

office on Christmas eve day, it was not immediately docketed for appeal.  

Then, when the signed order of December 26th arrived at the law office on 

December 29th, no further attention was paid to the signed December 19th 

order, because of the existence of an appealable order which had been 

properly docketed. 

¶ 47   2)  When the January 13th order nullifying the December 26th 

order arrived on Friday, January 16th, counsel who was about to depart for a 

brief family vacation should have immediately worked on the order, realized 

its import, and filed a notice of appeal the very same day.   

¶ 48  3)  When (or more accurately, if ) the January 13th order arrived 

on the desk of the assisting lawyer in Phoenix on January 20th, he should 

immediately focused upon it, realized its import, prepared and filed a notice 

of appeal from the December 19th order – by the end of the same day. 
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¶ 49  The trial court could not have denied relief to MM&A – and 

this Court should not do so – based upon a conclusion that MM&A’s 

counsel were negligent.  They have admitted that they were.  But such 

negligence can nonetheless be excusable neglect, for purposes of granting 

judicial relief, permitting the appeal to proceed.5 

¶ 50  The difference between negligence and excusable neglect, in 

the application of Rule 60(c), is well established, particularly in the federal 

jurisprudence of Fed. R. Civ.P. 60(b), from which Ariz. R. Civ. P. 60(c) was 

copied.  “[F]or purposes of Rule 60(b), ‘excusable neglect’ is understood to 

encompass situations in which the failure to comply with a filing deadline is 

attributable to negligence.”  Pioneer Investment Svcs. Co. v. Brunswick 

Assoc. Ltd. Partnership, 507 U.S. 380, 394, 113 S. Ct. 1497 (1993).  Accord,  

In re Vitamins Antitrust Class Actions, 327 F.3d 1207, 1209-20 (D.C. Cir. 

2003); Union Pac. R.R. Co. v. Progress Rail Servs. Corp., 256 F.3d 781, 782 

(8th Cir. 2001); Cheny v. Anchor Glass Container Corp.,  71 F.3d 848, 850 

(11th Cir. 1996).  In other words, negligence and excusable neglect can 

overlap.  Negligence by the attorney can be, but is not always, excusable for 

purposes of Rule 60(c).  In this case, it was. 

                                                 
5 Such negligence does however, breach a standard of reasonable care owed by MM&A’s 
counsel to their client. 
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¶ 51   In addition to meeting the four “factors” of Geyler, this case 

assuredly involves "extraordinary," "unique," or "compelling" circumstances 

justifying a grant of Rule 60(c) relief. 

¶ 52   It is both “unique” and “extraordinary” that the trial court 

issued three different orders having virtually identical terms, two of them 

signed, within eight days.  It is “unique” and “extraordinary” that, thereafter, 

the trial court, sua sponte and without advance notice to the parties, nullified 

the second signed order. 

¶ 53  It surely was “unique” for the trial court to have had to confirm 

that “The Court also acknowledges its contribution perhaps to any 

uncertainty that might have resulted in the circumstances.”  App. A ¶ 9.    

¶ 54  Being the last order, the December 26th signed order was the 

logical one to appeal.  It had been known of and docketed by counsel, to 

appeal.  At best and without any mistake at all by counsel, the trial court 

action nullifying the order of December 26, occurring twenty-five days into 

the thirty days allowed to appeal the order of December 19th, resulted in 

MM&A counsel having only two days after receipt of the order to figure out 

what had happened, prepare and file a notice of appeal.  These are, indeed, 

“compelling” circumstances, calling for the grant of relief to MM&A so that 

it may appeal the dismissal of its case.  
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II 
THIS COURT SHOULD ALSO DEEM THE 
RULE 60(C) RELIEF GRANTED AND AN 
APPEAL NOTICED, PERMIT BRIEFING OF 
THE APPEAL FROM THE ORDER OF 
DISMISSAL, AND DECIDE THAT ISSUE. 

 

 ¶ 55  The only issue which this appeal can decide, at least 

technically, is the propriety of the trial court ruling on MM&A’s Rule 60(c) 

motion.  The Court’s special actin order simply called upon the trial court to 

convert its unsigned minute order into a signed order so that it could be 

appealed.  MM&A could then only appeal the Rule 60(c) ruling.  

¶ 56  If this Court holds that Rule 60(c) relief should have been 

granted, it makes no sense to stop there, and remand the case to the Superior 

Court for the entry of a fresh order on the dismissal of the complaint, then to 

have MM&A file a notice of appeal and return to this Court with the merits 

issue. 

¶ 57  This Court should – if it grants Rule 60(c) relief – deem the trial 

court order to have been entered, and the notice of appeal from that order 

taken.  It should then order the parties to brief the merits appeal.    

CONCLUSION 

¶ 58  The United States Supreme Court has said, of Rule 60(b)(6) – 

which is Arizona Rule 60(c)(6) – that “the language of the ‘other reasons’ 
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clause . . . vests power in courts adequate to enable them to vacate 

judgements whenever such action is appropriate to accomplish justice.”  

Klapprott v. United States, 335 U.S. 601, 614-15 (1949).   Justice for this 

case means granting relief. 

¶ 59  Respectfully Submitted. 

     Dated:  May 9, 2012. 
 
     Michael J. Meehan 

LAW OFFICE OF MICHAEL MEEHAN 
 
      

By s/ Michael J. Meehan   
      
     Attorneys for Plaintiff -Appellant 
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font and contains 4,617 words. 

 Dated:  May 9, 2012 
  

       
 
      By s/ Michael J. Meehan    
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ARIZONA SUPERIOR COURT, PIMA COTINTY

JUDGE: HON. PAUL E. TANG BY: R- SI' GERHAIIiE, pspfi'$SE NO' C-20085949

COURT REPORTER: NONE

DATE: February 4,2009

MM&A PRODUCTIONS, LLC, an Arizona limited

Iiability companY,
Plaintiff,

vs,

YAVAPAI-APACHE NATION, a federally

recognized Indian tribe; YAVAPAI-APACHE
NATION CLIFF CASTLE CASINO, a business

enterpri se of the Yavapai -Apache Nation; TRIBAL
GAMING BOARD; ANd, CLIFF CASTLE

CASINO BOARD OF DIRECTORS,
Defendants.

I

RULING
TON TON REINSTATEMENT OF COURT'S

ORDER GRANTING MOTION TO DISMISS

l. The Court has under consideration the Emergency Motion for Reinstatement of Court's Order Granting

Motion to Dismiss Dated December i 8, 2008 and Signed December 26,2OAB ("Motion") filed by MM&A
productions ,LLC.(,.MM&A,,). The above-referenced defendants (collectively, the *Nation" or "Defendants")

oppose, arguing that MM&A in essence seeks a delayed appeal for failing to timely file an appeal of this

Court's signed minute entry order granting dismissal entered December 19, 2008. The Court has considered

the parties, pleadings, theii counsels' arguments, and the entire record. This ruling follows' Although the

Court is sympathetic io the plight of MM&6, reluctantly, it must DENY the Motion for several reasons'

2. First, the court is unpersuaded that MM&A has established the factors under Rule 60(c) and cases

interpreting the rule that would warrant the court's grant of relief. The court is unconvinced that MM&A has

met its burden demonstrating "diligenc e;' City of Pioenix v. Geyler, 144 Ailz' 323, 332, 697 P '2d 7073 ' 7082

(1985). See also Rodgersv- Watt,722F'2d'456,460 (9'Cir' 1983)'

3 . ln Geyler,the supreme court specified certain factors to guide judges in determining whether to grant

Rule 60(c) relief. These factors include the absence of Rule 77(d) notice, lack of prejudice to respondent,

prompt filing of a motion after actual notice, and due diligence, or the reason for lack thereof, by counsel in

artemptingtobeinformedof thedateof decision. Geylei,tq+ Aiz-323,328,697P'2d1073,1078' Geyler

Sybil Clarke
.Iudicial Law Clerk
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noted that urtimately, 
,,excusabre neglect" tums on "diligence" as "diligence is the final arbiter of whether

mistake or neglect is excusable .,, Id. at332,691p.Zo atlosz. Thus, relief under the rule may only be granted

upon a showing ol'.,extraordinary," "unique" or "compelling circumstances" in addition to the preceding four

factors. Id. at32B, 691 p.2dat tbzg. while the parties dispute the issues of prejudice and diligence, there is

little dispute that MM&A's counsel received Rufe 77(d), now Rule 58(e) notice, and that MM&A promptly

filed the Motion following actual notice'

4. Considering the Geyler factors, the Court is unable to find diligence based on this record. First, it is

undisputed that on or aboui December 22,2008, MM&A's respective counsel received the court's order that

*as signed and file-stamped December 19, 2008, granting Defendants' dismissal motion ("December 19

Order,,). Rule 5g(e) rp""ifi", that a judgment in the form of a signed minute entry is deemed entered on the

date the Clerk affixes a file-stamp on such order. Rule 58(e), Ariz.R'Civ.P. Thus, a signed minute entry order

that is filed with the clerk of the court constitutes a formal judgment, and the time for filing post-judgment

motions and/or prosecuting an appeal runs fiom the time of filing. Focal Point, Inc., 
-v. 

Court of Appeals of

state of Arizona, Div. oni Mg Aiz. 128,117 p .2d 432 (1986). As the December 19 order was signed by this

coud and fi1ed with the clerk on December 19, 2008, the 30-day time for appeal commenced *T:'-g:: 
lhat

date. MM&A,s counsel in Tucson is unsure why his office failed to docket this signed order, and MM&A also

provided no ,."rronuble explanation for *hy co-counsel in Phoenix within the same firm failed to be alerted to

entry of a final judgment, iesulting from entry of the P,""_Til"I 
l9 Order' However, MM&A's counsel

conceded his office received the order on December 24'2008''

5. Next, the unsigred December 18, 2008 order, file-stamped December 19, 2008 at 8:48 a'm' ("December

1g order,,), was enterld in error by the Clerk as it had not been signed by th-e Colrt'2 on Decemb er 26,2008'

this Court, under the mistaken belief that it had in the first place, overlooked signing and entering any order,

executed the December 1g order upon its retum from the Clerk (the "December 26 order"). However, there is

nothing to indicate that on December 26,2A08, the clerk file-stamped the now erroneously executed December

18 Order as it remains file-stamped December 19,20a8, and thus, still 'entered' as of the date the clerk

originally affixed its file-stamp, or December 19, 2008' See Rule 58(e)'

6. In addition, upon learning that it had inadvertently signed two orders of dismissal in the same matter,

this Courl rescinded the Decemb er 26 Ardet, which of course, was the December l8 Order that had been

entered in error by the clerk, notwithstanding that it had not been signed and yet, contained a signature line for

the court,s approval. As the court had not intended the December 18 order to be entered in the first instance,

it directed removal of the December 26 order by order file-stamped January 14,2099 ("January 14 order")'

This occurred six days frior to expiration of the appellate time for the December 19 order. And, while during a

, counsel said although the December 19 order was processed by the intake clerk at his o{rce, "for some reason, [it] was not placed

in the docket system,,but it was distributed "in the oifice" apparently to co-counsel on the mafter- However, in any event, counsel

said he had "no recollection ofreceiving it'"
2 An unsigned order or minute entry of course, is not a judgment and is subject to being vacated or modified' Phillips v' Adler' 134

Ariz. 480, 481,657 P.2d893,894 (App'1982)'

Svbil Clarke

Judicial Law Clerk
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portion of this period, MM&A's Tucson counsel was unavailable, MM&A has failed to present any

circumstances demonstrating an exercise of diligence by co-counsel within the same firm as well as any other

personnel perhaps ,eusorrubl-y overseeing the unavailable attorney's calendar'3

.7. Thus, in these facts, MM&A's respective counsel had actual notice of the December 19 Order five days

after its entry by the Clerk. Counsel also possessed the December 26 Order, displaying a December l9 file

stamp, by Dlcernbe r 29,2008, and counsel possessed the January 14 Order by January 16, 2009'

g. MM&A contends its counsel did not receive actual notice of the orders on their dates of entry. Yet. the

time periods for filing post-trial motions or prosecuting an appeal run from the date of entry of judgment, even

rvhen a notice of 
"r,tr! 

is not actually receivld. Park v. strick, 131 Aiz. 1 00, 102-3, 669 P .2d 78, 80-1 (1983);

Old puebto Transit Co., v. Corporaiion Commission of Arizona,-/3 An2.32,36,236P.2d 1018, 1021 (1951);

Lone Mountqin Ranch, Inc. v. bitlingham Investment, Inc., 731 Ariz. 583, 584-5, 643 P '2d 28,29-30

(App.1982).

g. This Court recognizes it possesses broad discretion concerning MM&A's request for relief under Rule

60(c). The court also it no*l"iges its contribution perhaps to any uncertainty that might have resulted in the

circumstances. Notu,ithstanding ii'rir, ho*"r"r, the cou* ii unable to grant MM&A's relief as the rule may be

yanted only upon a showing ortn" fow Geyler factors, in ad_d.ition lo "extraordinary," 'hnique" or "compelling

circumstances,,-noneofwhichthisCourtfindsinlightofthisrecord- Geyler,l44Anz'323,328,691P'2d

1073, 1078.4

10. Finally, the Court is unconvinced that it possesses, as MM&A asserted at hearing, simply the "plenary"

power to rescind the January 14 order as doing so would effectively grant to MM&A a delayed appeal without

consideration or application of the Rule 60(c) factors as enumerated above'

In light of the preceding, the Court DENIES MM&A's Motion'

ffiCanyonwithhisfamiIyonJanuary17,2oog,aflerhavingreviewer!theJanuary14ordertheday
before, or January 16,20A9- , ^nn,\o MM&A,s citations to Lennar,Corp. v. Auto-owners Ins. Co.,2l4 Ariz. 555, 151 P.3d 538 (App'2007) and Coconino Pulp & Paper

v. Marvin,g3 Ariz. llj,3l1p.zo iso (195?), are distinguishable. In Lennar,the trial court vacated and re-entered a judgment in

order to allow Lennar to appeal, where the *irrrt. 
"nt 

yirotice of entry of judgment had never been issued as per the trial court's usual

practice. In contrast, in the'facts here, MM&A', "orn."l 
received actual notice. Similarly, in Coconino Pulp, counsel failed to file an

answer, resulting in a default judgment being taken. Given the difference in efforts expended between merely alswering a complaint

and thoroughly briehng and arguing a motion to dismiss, the Court is unable to find that counsel here exercised due diligence as

counsel did in Coconino pulp. Given the fact-intensive examioation required to determine diligence, the Court is unable to find that

counsel,s efforts amounted to the same exercise orailig".,"", considerin! that counsel for MM&A noted that he had actually received

the orders in this case, but had either overlooked or noi reviewed them, and that he was unable to apprise the Court as to when (or

indeed, whether) co-counsel in phoenix had reviewed the orders. Furthermore, Coconino Putp is factually inapposite, in that the

oarties here were aware that the Court had taken the matter under advisement and was going to issue a ruling'

Svbil Clarke
Judicial Law Clerk
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OT PIMA

MM&A PRODUCTTONS', tLC', an Arizona )

Iimited liabilitY comPanY' 
l

Plaintiff' )

)

. vs. )

)

YAVAPAI-APACHE NATION, A fCdCTAIIY 
]
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No. C 2008-5949
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Defendants '
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Judge of
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Tucson, Arizona
JanuarY 28 ' 2009
9: 00 o'clock a 'm'

PROCEEDlNGS

(Whereupon, the fotlowing proceedings took place

in oPen court ' )

THE couRT: Good morning' everyone

waiting on anyone else to join us?

MR- WTLLIS: My colleague Rob Bernheim

Honor, but we can start wiLhout him'
Your

plaintiff '

defendant

the Plaintiffl

JeffreY Willis on behalf of

Scott Crowell on behalf of

Are we

is coming,

MM&A Productions

Iy, et ux' r

SorrY about

please announce

with resPect to

,s order granti-ng

THE COURT: This is C 2008-5949'

versus Yavapai-Apache NaLion' et al' actual

C 2008 1've already indicated the C number'

that -

Counsel, resPectfullY' will You

your appearances '

MR. WILLIS:

CROWELL:MR

THE COURT:

A11 right'

s requesL

Welcome, gentlemen'

We're qathered here

to reinstate the Court

SUPERIOR COURT
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themotiontodismissdatedDecemberlE'2008'andsigned

December26,200E.Thisisanemergencymotion.rirstofa}l,

the record should reflect that I've reviewed the motion filed

bytheplaintiffaswellast.hedefendant'sresponse,whichwas

faxedtomeyesterdayafternoon_*actua}}y,beforelunchtime.

Does the plaintiff have a reply to that?

MR. WILLIS: We do not' Your Honor' Although I

intendtoaddressthepointsthatareraisedintheresponsein

my comments to the Court this morning

THECoURT:okay-Allright.LetmeaLleasL

ask the parties, first of all' relative to the time for setting

thishearing,I,llnotethattheCourtreceivedLhisemergiency

motion on Thursdayr JanuarY 22

(Mr. Robert Bernheim enters ' )

THE COURT: Welcome' Mf- -- is il Benheim?

MR. WILLIS: Bernheim'

THE COURT: Bernheim. Welcome to you, sir'

And it's my recollection from staff that

Mr. Bernheim conLacted our office lookinq for a hearing on

FridaY.
MR. WILLIS: I believe that's true' Rob?

MR. BERNHEIM: Yes, Your Honor'

THE COURT: And I guess we were available' but I

understand that Mr' Crowell you wanted to appear not

telephonically, but yo' **t" t*t"uiftbl" '

SUPERIOR COURT
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the Point

for either

yesterdaY '

Is that ki

motion?

MR. WILLIS: I believe so.

MR. CROWELL: That's correct '

THE COURT: ts there any issue about how quickly

the court set that hearing in terms of, you know, the earfiest

time for setting; a hearing for the parti-es at all?

MR. WILLIS: I don't believe so' Your Honor'

THE COURT: How about You?

MR. cRoIi{EtL: well' Your Honor' the only point is

t.hat we had to rush a response on this based on it' And if the

merits are grant j-f the merits of the motion are there' we

donltseewhyitwassetinanemergencyhearingbecausehe's

still asking to go retroactively back to an order thatrs

alreadY been addressed'

THE COURT: I understand' But I'll note that

defendants didl-fE-'-response, although I haven't had a chance

to review all of the cases' I've had an opportunity to glimpse

some of them'

is that the parties were unavailable for a hearing

Monday or Tuesday because we were in trial

so today is the earliest time for having a hearing '

nd of procedurally where werre at in thls emerqency

AII right' Before

arguments of t'he Parties' let me

any evidence?

we get to the merits of the

ask this, do we need to lake
_--------/

SUPERlOR COURT
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MR.WILLIS:YourHonor.Iwouldbewit}ingtobe

placed under oarh and describe to you;;;r;-;I=-T-appened'

ffi.u thaL's required because of the

constraints that are on attorneys anyway'

THE COURT: I know' That's why I'm asking' If

re wi]ling to stipulate to pretty much what's in

, I don't see the need for evidence' But 1 leave

parties because, after all' 1 leave it to you guys

what record You want to make '

MR. CROWELL: Well' Your Honor'

thaL the evidence that has been averred in the

insufficient under the record' so if they're

stipulate that no additional evi'dence witl- be submj-tted' tha

wiII be fj-ne bY our account'

MR.WILLIS:Wehaveonepiecel'mnotSure

it,s evidence. I'11. describe it to the Court' ft's part of

the narrative of what happened. And r guess what 1 would

suggest is after 1 describe iL' if Mr' Crowell has an objectio

or wants to explore it further' then we can deal with that aL

that time.

THE COURT: Okay' Does that work for YoD'

Mr. CroweIl?
: Yes, Your Honor

Lhe Parties a

the Pleadings

it. uP to the

to figure out

motion, Mr

MR. CROWELL

THE COURT:

willis -

our argument

declarations

willing to

Okay. All right. This is Your

AS

1q

SUPERIOR COURT
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MR.. WILLIS: Thank you' Your Honor ' Let me sLart

by saying that I believe that both parties agree that the

resolution of the issues that are raised by the emergency

motioniswithinthesounddiscretionofthisCourt.Sothat

Your Honor will be acting within your authority in resolving

the matters that we've raised'

Basically what we,re seeking j-s justice for our

client,MM&A,inLhecontextofanunfortunateseriesofevenLs

that has led us to this courLroom attempt'ing to protect the

right of our client to appeal your decision that there is no

jurisdiction in this Court to resolve the merits of the dispute
I

between our client and the Yavapai-Apache Nation' And I rais

that initially because the. seminal case or the case relied

primarily on by the Yavapai-Apache Nation' which is City of

phoenix versus Geyter, notes specifically on page L0'.-3 of th

P.2d, publication that in that case' the part1l seeking relief

hadhadit'sfulldayinCourt.That'stheinj.tialdistinct{on I

of that case. Here Lhe resolution was based on a prelimina

issue which is whether or not the Court had jurisdiction'

whetherornottherewasmerittotheunder}yingclaimsfo

breach of contract'

Having said that' let me describe to the Court

what happened thaL brings us nJre' 6n December l8th' You

led on December 19th' which
issued a mlnur

ruled in favor of Yavapti-opu 
at'ter

v

t

SUPERIOR COURT



forlackofjurisdiction.Thatminuteenlryorderwasnotl

sig'ned. It was received by our of f ice on December 22' And it' 
I

was received in the regular course ' I believe Lhere's a box

for matters involving our firm and the Pima Counly Superior

Courtintheclerk'soffice'whichE-ZMessengerorHawkins'or

whatever they're called now' picks up on a daily basis' our

practice is, is to have all of those everything that's in

the box at the clerk's office delivered to the front desk of

our office in Tucson where we have personnet who review it and

determinewhetherornotit,shouldbedistributedimmediately

to the lawyers, whether or not it should go to the docketing

clerk, or whether it should go up to the service that we have

that distributes papers in the office" That happened on 
\

Decemher 22' And' in fact' that ruling was delivered to the

docket clerk who' on December 22nd' sent me an e-mail saying

that the motion to dismiss has been granted' bul- it's not

signed by Judge Tang' please advi'se if there is some docketing

to be done on this matter' And I advised that nor because i't'

I wasn,t a signed minute entry' there was no docketing to be done

I

I o* Lhat matLer' \
I ' . A +^ urh i r:h was Chri stmas Eve ' accordin{
I on December 24th' which was Chrrstmas rJve' auuv!-- 

1

I the December 19th order that Your \
I to our records' w€ recelve trle uEuLrrrlv^ I
I r^ cha. t- s f rom the
I ,ono. sj-gned and which differed in some respects from

I ..r ! - -o'oi rre'l it was processed by

I n"."*b"t 18th order' This was received

t

I an" intake clerk at t,5" offi""' b*t f@*" @
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the docket system' It didn't go to the docket clerk'

the secondary Ievel of distribution in the office'

I do not reca11 seeing that minute entry' r rm not

sayingldidn't,butldon'trecallseeingit'Ibelievethat

if I did, I assumed it was jusL the same thing I had received a

couple of days before and stuck it ln my out box' but I have no

recollecLion of receiving it '

On December 2gLl1' which was a Monday' the Monday

following Christmas' we received the December 26t-in signed

order,whichwastheDecemberlsthunsigrnedordernovlsigned

which again was pi-cked up at our box' That rullng was

dellvered to the docket clerk' and I received an e-mail on t

date saying, all right' 1've now received the signed ruling'

whaL should I docket. And I put' notice of appeal' motion for

new trial in my responsive e-mail on the 2gLh af December'

And if Your Honor would like a copy of this e-mai]

if Mr. Crowell would like a copy -- actually' I have

placed in

it went to

string or

one I

would You

that last

put it in mY

at

would be glad to give it to you or to him' In fact'

like Lo see it?

MR. CROWELL: I WOUfd liKC A COPY, YES.

Md. 
or issued

anorderwhichvacatedtheDecember26Lhsiqnedminuteentry

order from whj-ch we had docketed the appea} time ' We received

a week ago Friday' I know I recei-ved that' but I

--"-out box. And on Saturday *"t"t"n ' 
t"tt tor a
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family trip to the Grand Canyon where I was incommunicado f

roughly five days ' When I came back on Thursday' the date

we filed our motion' my first order of business was to iust

reassure myself that January 26th was the appeal date for thi

case. And in so doing' I discovered -- 1 reread your order

vacatingtheDecemberZs].horderandthereferencetoa'secorld )

order which , bY the way' your order vacating the December 26th'

minuteentryorderdidnotspecifica}lyreferencetheDecember

19th order' It simply said that' I signed two orders in this

case, so I'm withdrawing this one' But I dj-d look at it' I

went back to the file' discovered that we had received the

December 19th orderr but it hadnrt been docketed' and then

immediatelY filed this motion'

Now, what we ask you to do' Your Honor' is to ensure

through the exercise of your discretion that an injustice 1s

not done to our client MM&A by depriving it of its ability to

.i n +r^r^ w;lvs - YOU Can

January ffi-*i"t* entry' which would restore

hich'would make our notice of

appeal filed last week timely' or you can exercise your

--4

discretion under Rule 50(C) a; simply set an effectj-ve date

,, *rilGl, order dismissing the case for la

of iurisdiction would be deemed to be final '

or

th

anLV

o ''l
LL

22

aaLJ

zt)

-EZJ

Now, the first route' simply withdrawing

order or Lhe January 1-3th order' I believe you

the first

could do

SUPERIOR COURT
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within the exerclse of your discretion based on these

circumsLances without engaging in any detailed or elaborate

analysis. But even if you do analyze Lhis under Rule 60(C)'

Sections 1 or 6 -* 1 is excusable neglect and 6 is the any

other reason that would justj-fy refief. we believe that we've

satisfied those standards '

Un<ier the circumstances of this case' where the

multiple orders were issued during a holiday season where we do

have an establlshed procedure for docketing dates that ' for

some reason inadvertent, did not catch the Decenber 19th order'

we beli-eve that satisfies any standard of excusable neglect

startingfromtheCoconinoPulpCaseinlg5SthroughtheLennar

case decided last Year '

As to subsection 6' I mean' Your Honor' t'he

subsection 5, which is sorL of the dragnet clause of Rule

50 (C), if there was ever a situation that would call out

exercise of your discretion under that' this would be tha

case- There is no prejudice to the Nation' At most' the

appeal will tuF-"lt lirilays longer tnan it wouto 'have

for

t

Ls no reason'
otherwise taken; and there is no reason' really' Your Honor'

the interest of iustice why the relief we seek should not be

granted

1n

this for

I can wai

I can address

attotneYts fees

t and rebut wha

the request for attorneY'

if you'd tike that now'

tever Mr. Crowell has to

s fees or open

Your Honor, or

say -

SUPERIOR COURT
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THECOURT:Whateveryoufeel}ikeyouwantto

MR. WILLIS: Well, let me make these few brief

comments. under Rule 54(A), an application for attorneyrs fees

istobefiledwiLhin20daysafterthemailingoftheorder

estabfishing the predicate for an applicaLion for at-torney's

fees. It doesn't require a final order' It doesntt require a

signedorder.A]-litrequiresisthepaperrepresentingthe

decisionandit,skeyedintothemailingdatefromtheclerkof

the court.

54(A) aLso requires that a request for attorney's

feesbemadeinthepleadingsandthatwasn'tdone.TheySdll

well,weneverfiledananswersowecouldn'tfilearequest

for attorney's fees' But they could have asked for attorneyrs

feesintheirmotiontodismiss'whichtheydidnot'But'more

importantLy, that issue is complelely unlinked to the issue

that brings us before you today' Whether or not they have

either waived or failed to preserve their ability to get

attorney's fees, lel alone whether 12-341'1(A) even applies to

t.his situation, because 1t was a dismissal for lack of

jurisdiction as opposed to on Lhe merits' are matters Lhat can

be resolved if they choose to file an application for fees' We

can object on the basis iL wasnlt timely' We can object on the

basisitwasn.taskedforinLhemotionitselforLhereply.

Butthereisnoreasonthatitshouldbelinkedtotherelief

that we,re seeking from you here today'

SUPERIOR COURT
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THE COURT: Thank You'

MR' WlLLIS: Thank You'

THE COURT: Mr' Crowell'

MR. CROWELL: Well, Your Honor, I'l} first

address the merits of the motion' And if there's a word that

just keeps coming back both in the case law and in my analysis

of the facts that they presenLed' it's a lack of di-ligence' we

actually even have more of that presented in oral argument

today when he says: Eor some reason' the December l8th order

was not placed in the docketing system'

Then he says on the December 19th order --

THE COURT: You mean December 19th order was not

docked -

December 19th

MR. CROWELL: He said that they received the

order dated December lBth unsigned'

THE COURT: No, no' I think he was talking about

19th order that was signed' That one was not
the December

docketed '

MR. CROWELL: Well' okay' My recollection of

whathesaidisthatthedocketingclerkreceivedtheunsigned

order.
THE COURT: OkaY'

MR. CROWELL: You're
*

correct. MY recollection of

what he said is that the docketing clerk reJeived the unsigned

order and sa a;6i--;Ti, what do I do about it ' ResPonse

SUPERIOB COURT
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it's not signed,
;

don't enler it Lack of diligence
back, well,

number one '

order/ one,

Then he says regarding the December 19th signed

T donrt recall seeing j-t; and if I di'd see it' I

wil] presume that it's the same thing I saw before' Well' when

he received and became aware that there was an unsigned order'

there should have been a red flag that went on that said we may

have an issue here regarding the docketing of the proper time

for appeal. There's nothing in their sLatement of the record

that provides any kind of diligence or explanation of why

either the first unsigned order or the first signed order were

noL put into the docketing system' And then to add on top of

that the December 26Lh order' which date they did go on' is

file stamped December 19th' So you have a third opportunity t

have dockeLed Lhe proper date into the docketinq system which

didn't come about'

Now, I understand that mistakes happen' BUL I

don'tagreewiththestatementthatthisisbroadlywithinthe

sound discretion of this Court ' The case law lays out

standards. And it says if you're goi-ng to be relleved from the

veryclearcircumstancesofanuntimelyappeal,thatyouhave

to go beyond just a mere inadvertence and have shown that you

had exercised diligence' There were three times where red

flags should have gone off that says ">
is ' Instead' theY're

SUPERlOR COURT
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asking this Court to excuse all of

without- an exercise of diligence'

with the December 26th date'

Another part of this explanation is when of

their explanation' which I think is a fourth lack of diligence'

is he says, weII' in terms of the Court's order that woun

vacating the December 26tln order' figured al1 this out'

, 
^il 

f amilY commitmetlj"d'* out of town and found

that without exPlanation'

and to simPlY move forward

! r^rr P'rrt i-here's no explarracio; -
out, you know, the last day' But there's

o-counsel didn't look at that order and

immediately respond to it' Had he done it' they could have

filed a timelY aPPeal '

So the rea] problem tlrat I have with this motion

being granted is that there is no' evidence presented to the

Court that demonstrates the type of diligence necessary on the

part of the moving party in order to be able to be excused by

t.hj-s Court and put the Yavapai-Apache Nation in the preiudice

position of now having to spend more time and more attorneyrs

feesbeinghauledfurtherinLoacourtwhichlacksjurisdiction

over the matter' atlorneyls fees that wetre going to incur'

We made a deliberate decision to not seek

attorney's fees' Our reguesL for attorney's fees now is not

based on l-et us back in' Our attorney's fees request now is

saying if you're goinq to grant a motion that is based in deep

equity power of the court to excuse them from jurisdicLional
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and clear rules of this Court' then mj'nimize that prejudice to

us by allowing for an award of attorneyrs fees' That's t'he

equitable grounds in which we are seeking that' to offset the

mitigation or mitigate the prejudice that we are going Lo

suffer if you are going to grant this extraordinary relief the

plainti.f f is requesting '

Now, we believe that the correct decision is to

say that the diligence isn't presented j-n the record here' And

theDecemberlgthorderisthefinalorderandtheyjustsimply

suffer the consequences of not having filed an appeal ' But if

you're going to grant that' we are clearly prejudiced by having

to incur the addj-tional burdens ' The Court can mitigate that

prejudice by allowing for an award of attorneyrs fees'

THE C0URT: Thank You'

Anything else?

MR. wrlr,rs: yes, your Honor. ]*-I1j"*"i"

about Mr- Vanacour' He is in our Phoenix offi-ce' He is on our

' - - - lli6lruthewourd
distribution f-ist for everything in this (

have received your order of January 13th- And since we

received it on that tr'rlAay' the following Monday was u

the soonesL he wou
e following

ffi1-o-thi"S in the order .that
TuesdaY- Anct,

;JIT* ru" tn" 26th of December in
t
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assumed that. the docketing system had worked and that whatever

dates were critical had been docketed, which we now know they

,"t"" *.

It's interesting, Whenever we flnd ourse].f 1n a

situationwherewe'retatkingabouteitherexerciseaf

diligenceorexcusableneglect,hindslghtisalways20/20.I

would like to be able to come in and say to you the reason that

the December 19th order was not sent to the docket clerk was

becausewehadafireorSomeotherextraordinaryevenl.But

thefactofthematter,itwashumanerror.Andhumanerroris

what the courEs have addressed in the contexL of excusable

neglect and the context of due diligence'

We acknowledge there was a mistake ' Was the

ClearlY it' was ' There were so many

extraneous faclors: Christmas Eve' two signed orders' Oh' bY

the way, no final iudgment' Frankly' Lf they had sought

-- rar course' theY wourd have been

eY's fees' await the resolution

--

of

rh; rna ir,li-tubmit a 58 (A) judsment' 'ry do

ilffy have nothing more to say unless Your

Honorhasquestionsabouttheprocess.Ithj.nkit'sapparent

t"hatitdidn,twork.Andthecircumstancesunderwhichthis

confusion has arisen are very understandable

mistake such that it could have been done by reasonable people

dxercisingduedi}igence?Ithinktheanswerhereisclear}y

SUPER]OR COURT
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With regard to the request for att-orney's fees' I

lust have to characterize this as opportunistic' They made a

deliberatedecisionnottoseekatLorney'sfees,butnowwhen

we,re talking about a delay of maybe three or four days in the

overafl proceedings of this case' they're now somehow

prejudiced because they can't? I just don't understand that'

But again, ds I said before' thal is an issue t-hat is not

logically or legally linked to the one we come before you with'

your Honor, and might reflect iust a very cynical attempl- to

take advantage of this situation' I have nothing furlher'

unless You have questions '

THE COURT: You can be seated' if you prefer' or

stand. I do have a few questions

Can You clarifY for me MM&A's Position that the

Court has the abiiilY to rescind the JanuarY 13th order

J-I 5Ur effiAard and on what bases? lsn't it

Rule 60 analYsis?

MR. WILLIS: I don't think sor Your Honor'

Because what you were doing in the January 13th esdsr wds

. And,

stilt a

p 1Y within the oPeration of Your

chambers - ffi"eo if You hadn't rescinded

--\d
that?YouwouldhavehadaDecemberlgthsignedorder'which

was appealable' You would have had a December 26Lh order'

which was appealable' which is really aII we're asking that you

take us back to. I think it's within your plenary powers to

SUPERIOR COURT
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rescind any order that you make' and

you make which is designed bY You to

to be was an administralive error or

So I would saY Plenary Power '

THE COURT: MT. CTOWE11

especiallY any

c.lear uP whaL

administrative

order that

you believe

ambiguitY.

, whaL ! s Your response to

Lhe Court's question?

MR- CROWELL: This is clearfy a motion for relief

f rom t-hose stendargs: The mechanisms that the Court may use'

thats order, You know, I believe that
if it decides to grant

it's correct the Court could theoreticallY vacate all th

orders and reinstate a new judgment, but it still comes back to

seeking the abiJ-ity to file an untimely
the standard based on

appeal.

workdaY at

THE COURT:

the firm?

Okay. Wiltis, was JanuarY 19th aMr

MR. WILLI

the Martin Luther King

S: No, it was not, Your Honor It was

holidaY, we're closed

THE COURT: So even though it's an <rfficial

holiday, does that mean there wasnft anybody working that day?

MR. WILLIS: Irm sure that there was a few poor

soufs j-n the office' I wasn't there' so I can't tell you that

for sure, but that seems to be the case'

THE COUR?: All right' Can I ask you about

Mr. Van -- what's his last name?

SUPERIOR COURT
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MR. WILLIS; VANACOUT

THE COURT: VANACOUT? Would he have received the

December 1gth signed order?

MR. WILLIS:

December -- well, thatrs a

very good questi-on' I can

He would have received the

good questi-on, Your Honor ' Thatr s a

answer that with a Phone call ' I

don't know-

THECOURT:Okay'LeLmefollow-upwithsome

addit.ional-questions' Is the order which the CourL signed on

Ct/c J ^c ^^11rca rtared December 18th, f ile
"r.r-,u.t"{iein, which is' of course' dated

stamPed the 19th of December --

MR. WILT,IS: Right '

THE COURT: -- which is originally Lhe unsigned

order --
MR. I{ILLIS : Right '

THE COUBT: is there

December 26 for that order?

a file stamP of

MR. WILLIS: My impression was that it

thought. it was entered on the 26Xh' The copy that I

front of me does not have a fite stamp' But I don't

checked the docket or otherwise' but I was under the

that it was actually entered on the 26th'

THE COURT; I guess that ! s what -' is

potentially an important issue to the parties?

MR. WILLIS: It could b'e'

was I

have in

know if we

impres s ion

that

SUPERIOR COURT
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THE couRT: I guess I need to get some

clarification of what MM&A's position is on the difference

between a file stamp order of December 1-9th in the morning

of I can't reca11 what tj-me it was }ike B:48 in the

morning, I think'

MR. WILLIS: B:48' that's correct'

THE COURT: that is ultimately signed

December 26Li.' When dj-d t'he time run from' the file stamp date

or the date that the Court slgns it?

MR. WILLIS: WelI' it can't run before the Court

signs it. That's another point that' Mr' Crowell made' He said

we should have done some docketing based on the unsigned order'

Anunsigrnedorderdoesn'ttriggeranythingotherthanthe20

days to file a request for attorney's fees'

THE COURT: Let me go back to that issue' if I

could.
MR. WILLIS: OkaY'

THE COURT: From your perspecLive' did you or

Mr. 1 can't

MR. WILLIS:

THE COURT:
'.>--

Vanacour '

-* Vanacour' And I aPologize to him

right now because obviouslY

times. What's the date that

I've mispronounced his name many

your firm received the December 26

siqned ord;which is dated n"""*U"r 18th, which is file

,tu*P"O December 19th at 8:48 in the morning?

SUPERIOR COURT
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believe

MR. WILLIS: We received that on December 29th'

the box in the clerk's office' which' thaL's why I

that it was, in fact' enLered on the 26th'

THE COURT: Okay' And is there an issue --

ir*'i!-.otocol for addressing a file stamp

what

orde r

of ,"""**I*e 19th L h?

MR. WILLIS: The docket would go off of the date

of

be

r I order could not
the signature because' obviously' a srgne(

D

entered before it was signed'

ffi;;;il orr- righr. Then assuming Lhat's the

case, is there any dispute that the firm received Lhe

,."**offi l" f ile stamped December 19t'h' and r

.ffi by this court'- December 19th? l

MR. WILLIS: There is no dispute thal- it was

make it to
received -

docket -

' ^Ias iL did not
What I determined haPPeneo r

THE COURT: And how did you -- how was that

whatkindaffac:-findingoccurredtoreachthatdetermination?
MR. WILLIS: We have a 1og of everything that is

brought in from Hawkins & Campbell that is done by clerical

personnel ' And this log shows that on December 24th' in the

morning, w€ received the December 19th order' but it also

indicates that rather than docket' it wenl to the Pitney Bowes

or the company that does iust general disLribution and mail'

So that's where the human error occurred' There was no

SUPERIOR COURT
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docketing effort on that day' I don't know if it was because

the docketing clerk was out or because or for some other

reasonthatitjustdidn,tgettodocket.Butiftherightset

of eyes had seen t'hat order' it would have been I would have

gotten a call that says' okay' we now have a signed order and

the dates woufd have gone from December 19th' The right set of

eyes didn't see that order' buL they did see' on the following

Monday, the December 26Ly1 "4"n 
is what then was

g dates in Place '

*16*,-Let's turn in terms of the other

issue regarding Rule 60' Is there any dispute on the part of

MM&A'not.withstandingthedistinctionraisedbyMMcAastothe

Geyler case, otherwise the standards mentioning Geyler are the

standards that are aPPlicable?

MR. WILLIS: Well' Yes' Your Honor' And let me

go through lhose standards' If you're analyzing this under

Rule 60, it's odd that Rodgers versus Watt' was under

Rule 50 iB) , but it appears that Geyler extended the analysis to

RuIe 60(C) ' You have the absence of 7"7 Q) notiee' which is now

58 (D) . And 58 (D) tatks about it talks about minute entries

generally, but what it really focuses on is the notice you get

from the clerk of court rorhen a final judgment is entered' which

has in the notice date of entry X' So a 77\D)' which is now a

58 (B) notice in this context' cerLainly in the Geyler case

because they were ...oi"q "o.,. ''""' 
j"1
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caserit'stalkingaboutthenoticefromtheclerkthatafinal

judgment has been entered' There was no such notice issued in

thiscase,becausetherehasneverbeenanythingcalledafinal

judgment that has been submitted to Your Honor for signature'

So, Y€s, there was a notice' Was it the notice that the couri:

had in mind in Geyler? I don't think sor but there was notice'

Second factor' lack of prejudice to respond'

Theycannotseriouslyarguethatthey'reprejudicedbyhaving

the appeal date go from January l}t'n to the 26t'h' I'm sorry'

there's just Lhere is no basis to find preiudice there at

all.
Three- Prompt filing of a motion after actual

notice. We did that' We filed it' the first day that it was

cognitive and asked for an early hearing '

And then four' due diligence or reason for lack

thereof by counsel in attempting to be informed of the date of

the decision' 1've explained the circumstances Lo your Your

Honor. I believe' again' under the Lennar case last year and

the Coconino Pulp case in 1958' w€ satisfy number four'

So I bel-ieve if you want to analyze thls under

Rule 60 and determine that t'he best course of events is si-mply

to say I am going to make my ruling di-smissing Lhe case based

onlackofjurisdictioneffectlveonJanuary2Eth'2A09'that's

perfectly within your discretion under Rule 60 (C)'

^-+.i anerl
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that Rule 60 {C) relief maY onlY be granled upon a
in GeYler

unique , ax comPelll"q tiT"*utut:""
showing of extraordinarY r

in addition to meeting the four factors the four Rodgers

factors ?

MR . wILLIS : Wel1' Your Honor ' I t'hink we satisfY

Lhat as we11. ltrs certainly within your discretion

*;;ffiation rhar rhe "tr"T"a*iving 
rise

LL's saLisfied
confusionsatisfythat'butldobelieve-

THE COURT: OkaY '

MR.WILLIS:Again'we'retalkinghere'too'

obviously the confusion was caused by human error on the part

of either a lawyer or someone working for a law fj-rm' It

wasnrt caused by any representative other than an aLtorney of

the clj-ent' But the party that is really adversely af f ected is

MM&A. You have it within your discretion to ensure that this

unnecessarypotentia}adverseaffectdoesn,loccur.Wesubmit

t.hat on this record you would be perfectly within your

discretion in either vacaLing the January 13th order or simply

announcinganothereffectivedateforentryofyourdecision.
THE COURT: ThANK YOU.

Mr. Crowefl, obviousJY You

respond to the various questions that the

Mr. Willis '
MR. v,lrl,I,ls: MaY 1 make one more comment? If I

in the Phoenix office

haven't made this clearr Mr' Vanacour rs

to make

to this

get the word to

Court Posed to
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this case goes to the Tucson office So the
EverYthing from

admini strat ion ffiu wilr, is done here

l" -af:" circulation list' O': therer s obvi ous lY
Mr. Vanacour 1s

if "; 
more, delaY from when we get it in

at least a daY,

-

Tucson to 'h"t'at 
gtt" it' in Phoenix

TIIE COURT: Thank You' Mr' Crowel- 1.

Your Honor,

motion r^iith the
MR. CROWELL: f'11 be very brief'

just three points' First' the exhibit to their

December 26in signed order has file stamped on

December 19th' At a minimum *- there actually

ir.

maY be more than

three Points
The statement that if I receive a December 19th

oo bv

strik

of th

that

those

have

from

t"n

F ber two, in terms
es me as danoerous' number one' But' numl

ffidiIigenceneCeSSarytomakethekindofre}ief

theyrre asking this Court to have' it's another one of

, r€d flags' ftrs an opportunity right then and there to 
I

tried to ascertain the correct date or get clarification I

(

this court of the correct date and they didn't do that ' I

I find t'he excuse that co-counsel is in Phoenix

E

and, therefore' add more days to the Lime it's going to take

for these orders to get to counsel of record in this case'

frankty, to be a little bit surprising' My office is in

Kirkland, Woshington
IN

SUPERIOR COURT
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these cases

just the fi

leg itimate

The thing that really bothers me' though' is in

,. call seeing the signed

virtuallY

rst thing

anSwer -

spontaneouslY upon

thaL theY do ' So I

receiving Lhem' It'

fi-nd that not to be

S

a

' 

Presumed it was what

n 
t"aParaPhraseofwhat

rePorter thaL can read iL back

I

he

signed order 
set of eyes' iL would

,

contradictory to what he said' In terms of trying to present

to this court th. aype of "r.trrorainary 
circumstances that's

,r.. 
the total lack of an

'^-r, ^.rffiffi6E-not
*x@Y the srqned ue
Lrlr+F-- - trying

ero

a" 
nt case law clearlY stales '

to an appeal that is

untimely filed if this relief is granled' That's prejudice'

But the key -- 1 don't think this analysis q656ffihe

fai}uretoprovidethetypeofextraordinarycircumstancesand

demonstrate the type of diligence necessary to grant the kind

of relief Lhat the case law says j's required in order for"this

kind of relief to be granted' I just don't see it' Thank you

THE COURT: Thank You' Counsel
1a
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MR. WILLIS: Your Honor'

point ox the next to last Point of

THE COURT: Sure '

MR. WILLIS: The order dated December 19th' the

December 19th signed order, "u** 
in on tn"=t*'= t"t' - 

,

ti r"*ltt' it should have gone

regular "our"*t 
t"

a. "'t 
go Lo docket' it

went to generJd'stribution' That means I would have gotten

may I address the last

counsel ?

itprobablysoi-etimeinthel?t"tt'oonofDecember24t]n'I

donrt recall getting it' r tlTliltt ""ti"g 
it' 

-The 
next

a 
for our firm was December 29Lh'

which is the day we received the signed order dated

December 26Lr,'--And that's *i'Ia-ot do"t=fTttk came to me and

said -- or sent me tnu "**"ffi'"15 
*"*'

what do 1 do?

Again, we're talking about human belngs' human

error,humanconduct.Andlsubmj-ttoYoo,YourHonor,given

the dates involved here' it wasn't as though this came in

midweek in March or something' it came in on ChrisLmas Eve'

that under those circumstances what transpired could happen to

reasonable people engaged in activities that constitute

diligence' That's my only point' Your Honor'

THE COURT: Thank You'

To the degree or extent that this

to the parties and relevant to their particular

is meaningful

arguments and

SUPERIOR COURT
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positions,

ojtuo".:t1/'

let. me add the following from the Court's

. OkaY.

The December l8th order' which was' as I said'

fite stamped orr 6"c"n'n"t 19th and unsigned' that was

erroneou"rY t'It" bY mY tt" "
' 

t 
!Lr- '--6'i^har 

'gned

reason I say that is because it's unsigned' I never sll it

to
And r understti-n"t' is t;Iti"g policy by the clerk not

enter unsigned orders' which makes some sense because of'

frankly, issues l-ike this' But for whatever reasons' human

errordidplayarolein.t.his.Itgottakendowninadvertently
n:*-'i elnn Recause the signed order

and unbeknownst to this Division' Becaus'

that we intended to be effective was the December 19th order

Why? Besause I signed it '

Now, we Look a two-week vacation over the

too' dj-d not realize
saw this file stamped unsigned order' f' -

" "*" 
signed the order I intended to be

effective ' 'o 
-"ot* that' the Lwo orders are different

1n

There are minor changes' SunstanEively' they're Lhe same

to

di smi- s s

when the unsigned order was returned with a

o""embilgth' r mean 1 guess i could have done

stamP of

;i"g" Eruding check to see
several

whether ;fisas was a

file

SUPERIOR COURT
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Signedorderinplace.ButtobecandidwithYoll,it'shj.ghly

unlikelytheDecemberlgLhorderwouldhavebeenondocketing.

,;;;-;; whether I actuallv looked or not ' r don ' t

offi as you know with the erement of human

error t
thinki-ng I must have forgot to

L,

sign it. Thatrs where' I tfinX' a lot of this all came down'

!L-i -

,n;;m rhar 1 see in this and srirr remains is rhat this

, ow or another our staff' looking at

re were two signed orders ' At that

e -- is the 13th or
point, r tr,i"tE*t= the LZt']n j-s the datt

I thought it was the 13th' Your
MR. WILLIS:

Honor

THE COURT: Itts file stamped the 13th' but I

believe it's dated the L2Lh' Thatrs the date wherein I issued

the minute entry noting that through inadvertence that there

are well, it reads as follows' I'm sorry' Excuse me' ltrs

datedJanuaryl3th,filestampedtlrel4th,right.Ihaveitin

front of me, And it said: The Court having inadvertently

signed two orders regarding defendant's motion to dismiss' it

isorderedthatt,heorderdatedDecemberlBth,2008,andsigned

onDecember26th'2AOB'isremovedfromthefi-l-eanddeclared

null and void'
of horar this aII hapPened, in my vl-ew,

That's kind

and contributed to some of the issues that I-t hink are pending

SUPERIOR
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before the court. To the degree

role in either of Your arguments'

resPond? Mr ' Willi's '

Your Honor, we are naturallY

or exLent that

does either Pa

that PIaYs a

rLy wish to

MR.

very hesitant to

WILLIS: Well,

suggest that the CourL contributed to the

confusion, but I apPreciate Your acknowledgment that it did I

out

is

even more heavr ty that this is covered bY

thffiE-TIat weighs

subsection one or subsection six of Rule 60 or simPlY cries

for to*. remedia'l- acti-on bY the Court so that nelther PartY

prej udiced

THE COURT: How about You' Mr' Crowell?

MR. CROWELL: Your Honor' I appreciate the

sharing because' frankly' I was curious as to how thj-s came

about. And, you know' I appreciate that if they had came in

here with a record that showed that 1t was that error or that

confusion that led to the untimely appeal' I don't even know if

we woufd file an opposition' But the record that t'hey show

reallY Provides no exPlanation'

What is clear is there was a December 19th order

signed on December 1gth and properly transmitted in what

appears to be a sl-ow boat ' I would think that having a box

that t s across the street from the law firm would result in all

tkrese things to be faster' noL slower' but even assuming --

even assuming that, they admit they received the December 19th

signed order and t'hey have no explanation of why that didn'L

SUPERIOR COURT
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get docketed' They even admit that as of the December 18th

unsiqnedorder,Youhadaredflagsaying'well'weknowthat

Lhis order is out there, but it's unsigned' !{e're going to

have a docketing issue with it' And nothing done until the

very last date where they salr well' Iet's argue to the Court

' on the December 26tr- order' WeIl' You know'
that we rel-ied

they need thaL's misdirection ::.get 
the relief grant€d'

t;";;rr" to show that thev have some reasonable explanation of

,"
' ' ' ;{ 6fi De'ember 19th

and sti1l not Ling able to properly dock'

' 
- 

-;;:: 
;;; ;; ;n' ';;il. ffia' 'r;;;r;;; 'signed order ' rt's ""- -"- . :;::a=,sion

o"' 
"

. 
ssar,

o,*ill;;E7 n*it,s requested'

ilr-*Gf- o" right' gentlemen' Let me oo

I, d like the opportunity to review the citations made by

party, and I'11 take the matter under advisement' I'll be

it's a poor choice of words' but it cofies t'o mind *-

in getting an order ouL as soon as I can' all ri"ght?

MR. WILLIS: Thank You' Your Honor'

THE COURT: Thank You all very much'

d

t.his

each

very

di 1 igent

(Proceedings adjourned' )
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