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“improper or wrongful constraint, machina-
tion, or urgency of persuasion whereby the
will of a person is overpowered.”). Offer-
ing a meritless defense, however unfortu-
nate, is part and parcel of the business of
litigation; it carries no connotation of
wrongfulness or immorality. In addition, it
occurs with such frequency that, were the
district court’s rule to be adopted, the fed-
eral courts would be required to overturn
arbitration awards regularly as procured
by “undue means.” This would be incon-
sistent with the extremely limited scope of
judicial review of such awards.?

Moreover, the McColloughs have not sat-
isfied the first part of this court’s three
part test for vacating an arbitration award
under 9 U.S.C. § 10(a). We have held that,
in order to justify vacating an award be-
cause of fraud, the party seeking vacation

must show that the fraud was (1) not
discoverable upon the exercise of due
diligence prior to the arbitration, (2) ma-
terially related to an issue in the arbitra-
tion, and (3) established by clear and
convincing evidence.

Lafarge Conseils Et Etudes, S.A. v. Kai-
ser Cement & Gypsum Corp., 791 F.2d
1334, 1339 (9th Cir.1986) (citing Dogherra
v. Safeway Stores, Inc., 679 F.2d 1293,
1297 (9th Cir.), cert. denied, 459 U.S. 990,
103 S.Ct. 346, 74 L.Ed.2d 386 (1982)). We
see no reason not to apply this test to cases
raising claims of “undue means.”

[7] An obvious corollary to the first
prong of the test stated above is that,
where the fraud or undue means is not
only discoverable, but discovered and
brought to the attention of the arbitrators,
a disappointed party will not be given a
second bite at the apple. This rule is con-
sistent with “the extremely narrow scope
of our review of the arbitration panel’s
decision.” Employers Ins. of Wausau v.
National Union Fire Ins. Co., 933 F.2d
1481, 1485 (9th Cir.1991).

2. Appellee’s various policy arguments urging
tighter judicial review of arbitration awards are
not persuasive. Such a course would under-
mine the strong federal policy encouraging arbi-
tration as a “prompt, economical and adequate”
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[8] In this case, the alleged “undue
means”—the assertion of facially meritless
defenses—were known to the McColloughs
and the arbitrators from the outset of the
arbitration. In fact, as mentioned above, in
discussing and rejecting the McColloughs’
fraud argument, the district court conclud-
ed that “all the alleged ‘misstatements’ [of
the law] were known to, and pointed out to
the arbitrators by, [the McColloughs’]
counsel,” and thus that the requirement
that the fraud must not have been discover-
able upon the exercise of due diligence was
not satisfied. A.G. Edwards & Sons v.
McCullough, 764 F.Supp. 1365, 1370
(D.Ariz.1991).

The decision vacating the arbitration
award is REVERSED. The district court
shall enter an order confirming the arbitra-
tion award. The appellant is entitled to
attorneys’ fees in accordance with the
agreements between the parties.
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state’s imposition of transaction privilege
tax on sale of tickets and concessionary
jtems in connection with sporting and cul-
tural activities on reservation. Action was
dismissed by the United States District
Court for the District of Arizona, William
P. Copple, Senior District Judge, and tribe
appealed. The Court of Appeals, Fletcher,
Circuit Judge, held that tribe stated cogni-
zable claim that doctrines of federal pre-
emption and tribal sovereignty precluded
state from levying the taxes in question.

Reversed and remanded.

1. Federal Courts =27

Statutory barrier to suits in federal
court challenging assessment, levy or col-
lection of state taxes does not apply to
actions commenced by an Indian tribe. 28
U.S.C.A. § 1341.

2. Indians €=32(2, 3)

There are two independent but related
barriers to assertion of state regulatory
authority over tribal reservations: doc-
trines of federal preemption and tribal self-
government.

3. Indians €=32(3)

State authority over non-Indians acting
on tribal reservations may be preempted
even though Congress has offered no ex-
plicit statement on the subject; determina-
tion of preemption calls for particularized
inquiry into the nature of the state, federal
and tribal interests at stake to determine
whether, in the specific context, the exer-
cise of state authority would violate federal
law, and traditional notions of Indian sover-
eignty provide crucial backdrop against
which any assertion of state authority must
be assessed.

4. Indians €&=32(9)

Tribe stated cognizable claim that
transaction privilege tax which State of
Arizona sought to impose on entertainment
events occurring wholly on reservation
property was preempted by federal law,

even though state might provide law en-
forcement services in connection with
events; tribe alleged that it worked closely
with companies which it had selected to
conduct sporting and theatrical activities on
reservation and was closely involved in the
provision of quality entertainment services
to the public on its lands, that it received
significant revenues from the events, that
the tax was unrelated to any services pro-
vided by the state, and that there were
strong federal interests in comprehensive
federal regulatory scheme governing devel-
opment and leasing of the property. 25
U.S.C.A. § 415.

5. Federal Civil Procedure €=1829

Court reviewing motion to dismiss for
failure to state claim should not look be-
yond the facts alleged in the complaint, but
should accept those facts as true and con-
strue them in the light most favorable to
plaintiff.

6. Taxation ¢=181

Doctrine of tribal self-government,
while constituting an independent barrier
to the assertion of state taxing authority
over activities taking place on tribal reser-
vations, bears some resemblance to that of
federal preemption, and prohibits state ac-
tion which infringes on the right of reser-
vation Indians to make their own laws and
be ruled by them.

7. Indians &32(9)

Tribe stated claim that state’s levying
of transaction privilege tax on entertain-
ment events on reservation property inter-
fered with tribe’s right to govern itself;
tribe alleged that events constituted value
generated on the reservation, that tribe
provided significant services to companies
producing the events and exerted consider-
able control over the events, that state did
not provide any services to those compa-
nies, and that allowance of tax would seri-
ously infringe on tribe’s ability to govern
itself.

8. Indians ¢=32(9)
Taxation ¢=181

To sustain claim of impermissible inter-
ference with tribal self-government by im-
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position of state taxes, tribe would have to
show that taxes substantially affected its
ability to offer governmental services or its
ability to regulate the development of trib-
al resources, and that the balance of state
and tribal interest rendered state’s asser-
tion of taxing authority unreasonable.

Rodney Lewis, Gila River Indian Commu-
nity, Sacaton, Ariz., W. Scott Bales and G.
Murray Snow, Meyer, Hendricks, Victor,
Osborn & Maledon, Phoenix, Ariz., for
plaintiff-appellant.

Patrick Irvine, Asst. Atty. Gen., Phoenix,
Ariz., for defendant-appellee.

Appeal from the United States District
Court for the District of Arizona.

Before: FLETCHER, NELSON and
FERNANDEZ, Circuit Judges.

FLETCHER, Circuit Judge:

The Gila River Indian Community (the
Tribe) appeals the district court’s dismissal
of its action for declaratory and injunctive
relief. The Tribe sought to enjoin Paul
Waddell, in his capacity as Director of the
Arizona Department of Revenue (the
State), from imposing a tax on the sale of
tickets and concessionary items in connec-
tion with the sporting and cultural activi-
ties that take place on the Gila Reserva-
tion. The Tribe claimed that the doctrines
of federal preemption and tribal sovereign-
ty preclude the State from levying taxes on
entertainment events occurring wholly on
reservation property. The district court
dismissed the Tribe's suit for failure to
state a claim. We reverse.

L

We accept the allegations of fact found
in the Tribe’s complaint as true for pur-
poses of reviewing the dismissal of its ac-
tion for failure to state a claim. Abram-
son v. Brownstein, 897 F.2d 389, 391 (9th
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Cir.1990). The Tribe consists of the con-
federated Pima and Maricopa Tribes of In-
dians and enjoys official statas under the
Indian Reorganization Act of 1934, 25
US.C. § 461 et seq. (1988). Pursuant to
that Act, the Secretary of the Interior has
approved the Tribe’s constitution and by-
laws. The United States holds fee title to
most of the Tribe’s reservation in trust for
the Tribe. The reservation borders the
Phoenix Metropolitan Area in Arizona.

In the early 1970s, the Tribe constructed
a lake and marina on its reservation wholly
from federal funds. With the assistance
and supervision of the Bureau of Indian
Affairs, the Tribe sought to develop these
facilities, known as Firebird Lake and the
Sun Valley Marina, in a manner that would
foster its economic growth. It chartered
the Sun Valley Marina Corporation (Sun
Valley), a tribal entity, and leased to it the
Firebird Lake property. This lease was
authorized by the Secretary of the Interior
pursuant to 25 U.S.C. § 415 (1988), which
provides that the Secretary must review
and approve the lease of all lands held in
trust for a tribe by the United States.

In April of 1983, Sun Valley subleased
four separate parcels of the Firebird Lake
property, including the lake, to a non-Indi-
an partnership known as Firebird Interna-
tional Raceway Park (Firebird). The lease,
which again was approved by the Secretary
of the Interior, provided that Firebird
would construct substantial improvements
on the property in order to conduct motor
and aquatic racing events. Pursuant to the
lease, Firebird built improvements around
the lake to facilitate boat racing, construct-
ed a drag strip and other racing tracks for
automobiles, erected bleachers to seat more
than fifteen thousand people, and built pic-
nic facilities, restrooms and concession
stands. Under the terms of the lease,
these improvements belong in their entire-
ty to the Tribe. Firebird further pays the
Tribe a sizeable base rent annually, as well
as a graduated percentage of its gross
receipts in excess of four million dollars.
In addition, the Tribe taxes the sale of
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tickets and concessions by Firebird. Fire-
bird, which employs a significant number
of Tribal members in connection with its
operations, began holding racing events at
the Tribe’s facilities in the summer of 1983.

Firebird subleased, with the approval of
the Secretary and the Tribe, a portion of
the Gila property to another non-Indian en-
tity, the JBD Corporation (known as Comp-
ton Terrace), for the construction and oper-
ation of an amphitheater for the perform-
ing arts. In accordance with the terms of
the sublease, Compton Terrace built a the-
ater, restrooms and dressing facilities, and
Firebird constructed additional concession
buildings and a road leading to various
parking areas. These improvements also
belong to the Tribe. The Tribe further
receives a percentage of Compton Ter-
race’s gross receipts for each performance,
and places a sales tax on theater tickets,
concessions and souvenirs. As in the case
with Firebird, Compton Terrace employs a
significant number of Tribal members in
connection with its operations. Compton
Terrace began putting on shows at the
Tribe’s facilities in late 1984.

The State assessed its transaction privi-
lege tax of five percent on Compton Ter-
race’s ticket revenues during the 1987 and
1988 seasons. It has also advised Firebird
that it must commence paying the same tax
in connection with the sporting events
which it conducts on the Tribe’s property.
On May 31, 1990, the Tribe filed the instant
suit seeking declaratory and injunctive re-
lief from the imposition of the State’s taxes
on events occurring on its reservation.

IL

[1] The district court has jurisdiction
under 28 U.S.C. §§ 1331 and 1362. The
barrier posed by 28 U.S.C. § 1341 to suits
in federal court challenging the assess-
ment, levy or collection of State taxes does
not apply to actions commenced by an Indi-
an tribe. Moe v. Confederated Salish &
Kootenai Tribes, 425 U.S. 463, 470-475, 96
S.Ct. 1634, 1639-1642, 48 L.Ed.2d 96 (1976);

Hoopa Valley Tribe v. Nevins, 881 F.2d
657, 659 (9th Cir.1989), cert. denied, 494
U.S. 1055, 110 S.Ct. 1523, 108 L.Ed.2d 763
(1990). We have jurisdiction under 28
US.C. § 1291.

We review de novo a district court’s dis-
missal of an action for failure to state a
claim. Abramson, 897 F.2d at 391 (9th
Cir.1990). “Dismissal is improper unless ‘it
appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim
which would entitle him to relief.”” Love
v. United States, 915 F.2d 1242, 1245 (9th
Cir.1990) (quoting Gibson v. United States,
781 F.2d 1334, 1337 (9th Cir.1986), in turn
quoting Conley v. Gibson, 355 U.S. 41, 45—
46, 78 S.Ct. 99, 101-102, 2 L.Ed.2d 80
(1957)). Because the district court erred in
determining that the Tribe can establish no
circumstances under which relief would be
warranted from Arizona’s taxation of non-
Indian enterprises doing business on reser-
vation property, we reverse.

1L

{21 The Supreme Court has addressed
on a number of occasions the efforts of
states to impose taxes on non-Indians con-
ducting business on Indian reservations,
and has repeatedly declared that there ex-
ists “no rigid rule” governing such exercis-
es of State authority. White Mountain
Apache Tribe v. Bracker, 448 U.S. 136,
142, 100 S.Ct. 2578, 2583, 65 L.Ed.2d 665
(1980). Instead, the Court has emphasized
the need to assess on a case-by-case basis
the applicability of “two independent but
related barriers to the assertion of state
regulatory authority over tribal reserva-
tions....” Id. These barriers are the doc-
trines of federal preemption and tribal self-
government. “[They] are independent be-
cause either, standing alone, can be a suffi-
cient basis for holding state law inapplica-
ble to activity undertaken on the reserva-
tion or by tribal members.” Id. at 143, 100
S.Ct. at 2583.

A.

[3] The Court has stressed that the
standards generally used to determine
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whether a state law is preempted by feder-
al enactments do not apply in cases where
a state seeks to extend its authority onto
Indian reservations. The Court has thus
rejected the notion that an explicit state-
ment of Congressional purpose is required
to preempt the application of state taxes to
activities occurring on-reservation. “[The
state’s] argument is reduced to a claim that
[it] may assess taxes on non-Indians en-
gaged in commerce on the reservation
whenever there is no express congressional
statement to the contrary. That is simply
not the law. In a number of cases we have
held that state authority over non-Indians
acting on tribal reservations is preempted
even though Congress has offered no ex-
plicit statement on the subject.” White
Mountain Apache Tribe v. Bracker, 448
U.S. at 150-51, 100 S.Ct. at 2587-88 (cita-
tions omitted).

Rather than relying on the normal princi-
ples of preemption, the Court has declared
that a determination as to whether a state’s
efforts to regulate non-Indians engaging in
on-reservation activity are preempted
“call[s] for a particularized inquiry into the
nature of the state, federal, and tribal in-
terests at stake, an inquiry designed to
determine whether, in the specific context,
the exercise of state authority would vio-
late federal law.” Id. at 145, 100 S.Ct. at
2584. Thus, “State jurisdiction is pre-empt-
ed by the operation of federal law if it
interferes or is incompatible with federal
and tribal interests reflected in federal law,
unless the state interests at stake are suffi-
cient to justify the assertion of state au-
thority.”  New Mexico v. Mescalero
Apache Tribe, 462 U.S. 324, 334, 103 S.Ct.
2378, 2386, 76 L.Ed.2d 611 (1983). See also
Cotton Petroleum Corp. v. New Mexico,
490 U.S. 163, 176-77, 109 S.Ct. 1698, 1707-
08, 104 L.Ed.2d 209 (1989); Ramah Navajo
School Bd. v. New Mexico, 458 U.S. 832,
837-38, 102 S.Ct. 3394, 3398-99, 73 L.Ed.2d
1174 (1982); Hoopa Valley, 881 F.2d at
659. In conducting this balancing of feder-
al, tribal and state interests, the Court has
added that “[t]he traditional notions of In-
dian sovereignty provide a crucial ‘back-
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drop’ against which any assertion of state
authority must be assessed,” as does the
fact that “both the tribes and the Federal
Government are firmly committed to the
goal of promoting tribal self-government, a
goal embodied in numerous federal stat-
utes.” Mescalero, 462 U.S. at 334-35, 103
S.Ct. at 2386-87 (citations omitted).

On a number of occasions, the Court has
found state efforts to tax the activities of
non-Indians on tribal reservations preempt-
ed by federal law. In Bracker, the Court
invalidated the State of Arizona’s attempts
to collect motor vehicle taxes from a non-
Indian logging company doing business on
a reservation. The Court observed that
strong federal and tribal interests were
implicated by the comprehensive federal
regulation of the harvesting of Indian tim-
ber. Federal statutes provide that the Sec-
retary of the Interior must approve all
sales of such timber, and require a determi-
nation of where the best interests of the
Indian owners of the timber lie in deciding
whether to grant approval. 448 U.S. at
14546, 100 S.Ct. at 2584-85. In addition,
the Secretary has promulgated detailed
regulations governing the logging and sale
of Indian timber in order to promote tribal
economic interests more effectively. Id. at
147, 100 S.Ct. at 2585.

The Bracker Court concluded that “the
federal regulatory scheme is so pervasive
as to preclude the additional burdens
sought to be imposed in this case ... There
is no room for [the state’s] taxes in the
comprehensive federal regulatory scheme.”
Id. at 148, 100 S.Ct. at 2586. The imposi-
tion of state taxes served to threaten the
overriding federal objective, as expressed
by the Secretary in his regulations, of as-
suring Indian tribes the greatest benefit
possible from the harvest of their forests.
Allowing a state to exact any sort of mone-
tary concession from those conducting log-
ging activities in a Tribe’s forest would
have necessarily impinged on the profits
reaped by the Tribe in connection with
those activities. Id. at 149, 100 S.Ct. at
2586. Furthermore, allowance of a state
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tax would have ‘“undermine{d] the Secre-
tary’s ability to make the wide range of
determinations committed to his authority
concerning the setting of fees and rates
with respect to the harvesting and sale of
tribal timber.” Id. at 149, 100 S.Ct. at
2586. The tax would have had this effect
because it would have required the Secre-
tary to take into account additional varia-
bles, ones whose nature and magnitude
would be determined solely by the state, in
arriving at the fees to be paid to the non-
Indian contractors engaging in logging ac-
tivities on tribal land.

In contrast to these federal and tribal
interests, the State posited only a general-
ized interest in raising revenue. It did not
assert that its taxes would fulfill a legit-
imate regulatory purpose. Nor did it claim
that the tax represented compensation for
services provided in connection with the
logging activities. Id. at 150, 100 S.Ct. at
2587. The Court concluded that the State’s
desire to share in the benefits of activity
conducted within its own borders did not
suffice to warrant an impingement of con-
siderable magnitude on the federal and
tribal interests embodied in the pervasive
scheme for harvesting Indian timber.

In Ramah Navajo School Bd. v. New
Mezxico, 458 U.S. 832, 102 S.Ct. 3394, 73
L.Ed.2d 1174 (1982), the Court similarly
invalidated New Mexico’s efforts to tax the
gross receipts that a non-Indian construc-
tion company received from a tribal school
board for the construction of a school for
Indian children on the tribe’s reservation.
The Court again noted the existence of a
comprehensive federal regulatory scheme,
this time one governing the financing and
construction of Indian educational institu-
tions, and concluded as it had in Bracker
that extensive federal involvement of this
sort precluded the assertion of additional
authority by the State. “The direction and
supervision provided by the Federal
Government for the construction of Indian
schools leave no room for the additional
burden sought to be imposed by the State
through its taxation....” 458 U.S. at 841-

42, 102 S.Ct. at 3400-01. Because the
State had failed to justify its intrusion into
an area of manifest federal concern by
identifying either a valid regulatory pur-
pose that its tax would further or services
provided in connection with the tribal
schools that the tax would fund, the Court
deemed the State’s attempted assertion of
taxing authority preempted by federal law.
Id. at 845, 102 S.Ct. at 3402. (f New
Mexico v. Mescalero Apache Tribe, 462
U.S. 324, 103 S.Ct. 2378, 76 L.Ed.2d 611
(1983) (striking down State’s attempt to
impose regulations on hunting and fishing
by non-Indians on tribal land where federal
Government and Tribe together closely su-
pervised such activity in effort to foster
Tribe’s economic development).

However, the Court has not always per-
ceived the federal, tribal and state interests
to weigh in favor of the preemption of
state efforts to tax on-reservation activities
involving non-Indians. In a trio of deci-
sions, the Court has upheld the imposition
of state tobacco taxes on the sale of ciga-
rettes to non-Indians by stores located on
tribal reservations. See Oklahoma Tax
Commission v. Potawatomi Indian Tribe,
— U.S. —, 111 S.Ct. 905, 112 L.Ed.2d
1112 (1991); Washington v. Confederated
Tribes of Colville Reservation, 447 U.S.
134, 100 S.Ct. 2069, 65 L.Ed.2d 10 (1980);
Moe v. Confederated Salish & Kootenai
Tribes, 425 U.S. 463, 96 S.Ct. 1634, 48
L.Ed.2d 96 (1976).

In Colville, the Court elaborated on the
reasoning underpinning these decisions.
The cigarettes sold by reservation stores to
non-Indians do not incorporate materials
produced on tribal land, nor do the tribes
participate in any meaningful way in their
design or manufacture. The tribes simply
import the cigarettes onto the reservation,
where they are sold to individuals who take
them back off. The only value the tribes
proffer to the general public is the value in
not having to pay the state sales tax which
would otherwise apply. Neither the feder-
al government nor the Tribes have a legit-
imate interest, the Court concluded, in mar-
keting this sort of tax loophole.
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It is painfully apparent that the value
marketed by the smokeshops to persons
coming from outside is not generated on
the reservations by activities in which
the Tribes have a significant interest.
What the smokeshops offer these cus-
tomers, and what is not available else-
where, is solely an exemption from state
taxation ... We do not believe that prin-
ciples of federal Indian law ... authorize
Indian tribes thus to market an exemp-
tion from state taxation to persons who
would normally do their business else-
where.,

Colville, 447 U.S. at 155, 100 S.Ct. at 2082.

In Cotton Petroleum Corp. v. New Mex-
ico, 490 U.S. 163, 109 S.Ct. 1698, 104
L.Ed.2d 209 (1989), the Court similarly per-
ceived the balance of federal, state, and
tribal interests to weigh in favor of state
taxation. There the Court held that New
Mexico could impose its severance taxes on
the production of oil and gas by non-Indian
lessees from wells located on a tribal reser-
vation. The lessees pointed to federal and
tribal laws governing the extraction of min-
erals from tribal lands which, they claimed,
paralleled the regulatory schemes the
Court had found to preempt state taxation
in Bracker and Ramah. The Cotton Pe-
troleum Court distinguished those earlier
precedents, however, because of several
factual findings made by the district court
in the case before it. That court had found
that New Mexico provided substantial ser-
vices to both the Tribe and its lessees in
connection with the tribal drilling opera-
tions. The State also regulated those oper-
ations. This was not a case, therefore,
involving ‘“‘complete abdication or nonin-
volvement of the State in the on-reserva-
tion activity.” 490 U.S. at 185, 109 S.Ct. at
1712. The district court had also found
that the Tribe would suffer no economic
burden as a result of the State taxes, since
the Tribe could in fact increase its own
taxes “without adversely affecting on-res-
ervation oil and gas development....” Id.

[4] In this case, the Tribe alleges active
involvement in the production of the enter-
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tainment events which take place on its
reservation. Not only did the Tribe initial-
ly develop the Firebird Lake property and
select, after detailed negotiations, the com-
panies that would conduct sporting and the-
atrical activities there, but it continues to
work closely with those companies to en-
sure that they provide high quality enter-
tainment to the public. Thus, the Tribe
alleges that it actively regulates and moni-
tors the Firebird Lake property, enforcing
tribal ordinances concerned with water
quality, pest control, sanitation and sewage
disposal. Exercising its authority under
the leases, the Tribe further limits the size
of the audiences which may attend per-
formances, approves or rejects proposed
additional construction by its lessees, and
coordinates law enforcement and security
at the events conducted on its land.

That a tribe plays an active role in gener-
ating activities of value on its reservation
gives it a strong interest in maintaining
those activities free from state interference
and distinguishes its situation from that of
tribes which simply allow the sale of items
such as cigarettes to take place on their
reservations. See California v. Cabazon
Band of Mission Indians, 480 U.S. 202,
107 S.Ct. 1083, 94 L.Ed.2d 244 (1987). In
Cabazon, the Court invalidated California’s
efforts to exert regulatory authority over
bingo games conducted on a tribal reserva-
tion. The Court rejected the notion that
the tribes in question were merely market-
ing an exemption from state gambling laws
and that, under Colville, they lacked the
sort of interest in the conduct of the bingo
games which would warrant the preemp-
tion of state law.

Here the Tribes are not merely importing
a product onto the reservations for im-
mediate resale to non-Indians. They
have built modern facilities which pro-
vide recreational opportunities and ancil-
lary services to their patrons, who do not
simply drive onto the reservations, make
purchases and depart, but spend extend-
ed periods of time there enjoying the
services the Tribes provide. The Tribes
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have a strong incentive to provide com-
fortable, clean, and attractive facilities
and well-run games in order to increase
attendance at the games.... [T]he Ca-
bazon and Morongo Bands are generat-
ing value on the reservations through
activities in which they have a substan-
tial interest.

Cabazon, 480 U.S. at 219-20, 107 S.Ct. at
1093-94. Like the Cabazon tribes, the
Tribe here alleges close involvement in the
provision of quality entertainment services
to the public on its lands. It has therefore
asserted an interest in maintaining those
services free from state taxation which
could support a judgment in its favor.

Furthermore, the Tribe alleges the exist-
ence of strong federal interests and a com-
prehensive federal regulatory scheme gov-
erning the development and leasing of its
Firebird Lake property. The Tribe asserts
that it first constructed the Firebird Lake
and Sun Valley Marina complex using fed-
eral funds and assistance. The Bureau of
Indian Affairs strongly supported the de-
velopment project as a means of furthering
the Tribe’'s economic well-being. The
Tribe's subsequent leasing of the Firebird
Lake property to its own tribal corporation
and then to the Firebird International Race-
way Park and the Compton Terrace corpo-
ration required the approval of the Secre-
tary of the Interior pursuant to 25 U.S.C.
§ 415 (1988).

Section 415 establishes a federal regula-
tory scheme governing the leasing of tribal
lands similar to that described by the
Bracker Court as controlling the harvest-
ing of Indian timber. It provides that the
Secretary of the Interior must authorize all
leases of reservation property, and estab-
lishes certain factors which the Secretary
must consider before giving approval. In-
cluded among these factors are the uses to
which the land will be put and the effect of
those uses on neighboring tribal property,
the availability of services appropriate to
the maintenance of the uses, and the quali-
ty and safety of any structures to be erect-
ed pursuant to the leases. As is the case

with timber harvesting, the Secretary has
also promulgated detailed regulations gov-
erning leasing to ensure “the highest eco-
nomic return to the [tribal] owner consist-
ent with prudent management and conser-
vation practices....” 25 C.F.R. § 162.8
(1991). These regulations govern the
length of leases and the terms under which
leases will be approved. 25 C.F.R.
§§ 162.1-162.14 (1991). They are of a
scope and detail sufficient to support an
argument that, as the Supreme Court held
in Bracker and Ramah, there exists no
room for additional regulation by the State.
The Tribe has thus alleged precisely the
sort of federal involvement in the leasing
of its Firebird Lake property that could
support a claim for the preemption of the
State’s taxing authority.

The Tribe, finally, has alleged that the
factors which led the Supreme Court in
Cotton Petroleum to reject a challenge to
the imposition of state taxes do not exist in
this case. The Tribe asserts that Arizona’s
assessment of a transaction privilege tax
will cause it “direct, serious, and irrepara-
ble injury and economic loss....” (Com-
plaint 125). Unlike the tribe in Cotion
Petroleum, which was found to be entirely
unaffected by the taxes at issue in that
case, the Tribe here alleges that it receives
significant revenues from the theatrical
and sporting events that take place on its
property, in the form of a base rent paid by
its lessees, a percentage of their gross re-
ceipts, and a sales tax, and that those reve-
nues would suffer from the imposition of
the Arizona tax. The district court found,
indeed, in rejecting the State’s claim that
the Tribe lacked standing to bring this ac-
tion, that the Tribe “would be affected, in a
real economic sense, if [state] taxes were
imposed upon [its] tenants.” Memorandum
Decision at 3.

Furthermore, the Tribe asserts that the
state interests which the Cotton Petrole-
um Court considered decisive in conducting
its preemption balancing are not present in
this case. The Cotton Petroleum Court
noted that New Mexico had provided sub-
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stantial services in connection with the oil
and gas drilling activities that it sought to
tax, and that it had exerted regulatory
authority over those activities. Here, by
contrast, the Tribe alleges that “[t]he State
sales tax is unrelated to any services ren-
dered to the Tribe by the State.... The
State has not asserted regulatory authority
over activities at either Firebird or Comp-
ton Terrace on the Gila Reservation.”
(Complaint 1 24).

[5]1 In dismissing the Tribe’s complaint,
the district court lent dispositive weight to
the State’s assertion, made in its memoran-
dum in support of its Motion to Dismiss,
that any criminal charges concerning non-
Indians attending the Firebird Lake events,
and any tort or contract disputes arising
out of those events, would fall under the
jurisdiction of the State court system. In
doing so, it ignored the elementary princi-
ple that a court reviewing a motion to
dismiss for failure to state a claim should
not look beyond the facts as alleged in the
plaintiff’s complaint, but shouid accept
those facts as true and construe them in
the light most favorable to the plaintiff.
Scheuer v. Rhodes, 416 U.S. 232, 236, 94
S.Ct. 1683, 1686, 40 L.Ed.2d 90 (1974);
Abramson v. Brownstein, 897 F.2d 389,
391 (9th Cir.1990).

Furthermore, even if the district court
acted properly in taking into consideration
the State’s assertions of interest at this
early stage of the litigation, those asser-
tions do not warrant dismissal at this point
in the proceedings. We have previously
held that a State may avoid the preemption
of its taxing authority in a case where
strong federal and tribal interests exist
only if its taxes are “narrowly tailored” to
funding the services it provides in connec-
tion with the activities taking place on trib-
al land. Crow Tribe Of Indians v. Mon-
tana, 819 F.2d 895, 900-902 (9th Cir.1987)
(Crow II), summarily aff’d, 484 U.S. 997,
108 S.Ct. 685, 98 L.Ed.2d 638 (1988); Crow
Tribe of Indians v. Montana, 650 F.2d
1104, 1114 (9th Cir.1981) (Crow I), amend-
ed, 665 F.2d 1390 (1982), cert. denied, 459
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U.S. 916, 103 S.Ct. 230, 74 L.Ed.2d 182
(1982). Indeed, in Hoopa Valley Tribe v.
Nevins, 881 F.2d 657 (9th Cir.1989), cert.
denied, 494 U.S. 1055, 110 S.Ct. 1523, 108
L.Ed.2d 763 (1990), we rejected the State of
California’s argument that its timber tax
was justified by services including law en-
forcement which it provided to those affect-
ed by the tax, noting that the services
pointed to by the State were typically avail-
able to all of its citizens and that it had
thus failed to establish a ‘“direct connection
between revenues from the timber yield
tax and the provision of services to tribal
members or area residents generally.” Id.
at 661. Although the State may at a later
stage of the litigation seek to prove a direct
connection between its tax and the law
enforcement services it provides for the
Firebird Lake performances, the record
currently is devoid of any such proof.

Thus, we conclude that the Tribe has
stated a cognizable claim that the transac-
tion privilege tax which the State of Ari-
zona seeks to impose on the activities tak-
ing place on its reservation is preempted by
federal law.

B.

[6,7] The Tribe has also alleged facts
which, if proved, would suggest that Ari-
zona’s tax impermissibly interferes with
the Tribe’s right to govern itself. The doc-
trine of tribal self-government, while con-
stituting an independent barrier to the as-
sertion of state taxing authority over activ-
ities taking place on tribal reservations,
bears some resemblance to that of federal
preemption. Bracker, 448 U.S. at 142, 100
S.Ct. at 2583. It prohibits “state action
[which] infringe[s] on the right of reserva-
tion Indians to make their own laws and be
ruled by them.” Williams v. Lee, 358 U.S.
217, 220, 79 S.Ct. 269, 270, 3 L.Ed.2d 251
(1959). Application of the doctrine requires
weighing the state’s interest in “rais[ing]
revenue to fund state-provided services,
both on and off the reservation,” Cheme-
huevi Indian Tribe v. California State
Bd. of Equalization, 800 F.2d 1446, 1449
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(9th Cir.1986), cert. denied, 481 U.S. 1051,
107 S.Ct. 2184, 95 L.Ed.2d 840 (1987),
against the Tribe’s interest in levying its
own taxes in order “to provide tribal servic-
es on the reservation.” Id.

The Tribe's “interest in raising revenues
for essential governmental programs ... is
strongest when the revenues are derived
from value generated on the reservation by
activities involving the Tribes and when the
taxpayer is the recipient of tribal services.
The State[’s] ... interest is likewise strong-
est when the tax is directed at off-reserva-
tion value and when the taxpayer is the
recipient of state services.” Colville, 447
U.S. at 156-157, 100 S.Ct. at 2082-2083.
Here the Tribe has alleged that the enter-
tainment events which Arizona seeks to tax
constitute value generated on its reserva-
tion, that it provides significant services to
the companies producing those events, and
that it exerts considerable control over the
events. It has further claimed that the
State does not provide any services to
those companies. It has stated, finally,
that allowance of the State tax will serious-
ly infringe on its ability to govern itself.

[8]1 The Tribe is entitled to prove these
allegations on remand. To sustain its
claim of impermissible interference with
tribal self-government, it will have to show
that the State’s taxes “‘substantially affect
its ability to offer governmental services or
its ability to regulate the development of
tribal resources, and that the balance of
state and tribal interests renders the
state’s assertion of taxing authority unrea-
sonable.” Crow I, 650 F.2d at 1117. ‘“The
issue is not whether a plaintiff will ulti-
mately prevail but whether the claimant is
entitled to offer evidence to support the
claims. Indeed it may appear on the face
of the pleadings that a recovery is very
remote and unlikely but that is not the
test.” Scheuer, 416 U.S. at 236, 94 S.Ct. at
1686.

Iv.

The decision of the district court is RE-
VERSED and the case is REMANDED for

further proceedings in which the Tribe will
have the opportunity to prove that Ari-
zona’s efforts to impose its transaction
privilege tax on the entertainment events
taking place at Firebird Lake are either
preempted by federal law or prohibited by
the doctrine of tribal self-government.
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Parolee filed § 1983 civil rights suit
against parole officers alleging violation of
her right to bodily privacy. Officers
moved for summary judgment on grounds
of qualified immunity. The United States
District Court for the Northern District of
California, Charles A. Legge, J., denied mo-
tion and officers appealed. The Court of
Appeals, Pregerson, Circuit Judge, held
that whether male parole officer violated
female parolee’s right to bodily privacy by
entering bathroom stall while parolee was
partially clothed was fact question.

Affirmed and remanded.



