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thing to prompt the court to impose a dif-
ferent sentence is admittedly remote. But
it exists, and it exists in the face of a
violation of Medrano’s right of allocution
under Federal Rule of Criminal Procedure
32(a)(1)(C). Accordingly, we must vacate
Medrano’s sentence. ‘ '

CONCLUSION

In the case before Judge Tanner, Case
No. 91-50616, Medrano’s convictions on
counts five and six are reversed, and his
sentence is vacated. In the case before
Judge Turrentine, Case No. 91-50556, Me-
drano’s convietion is affirmed, but his sen-
tence is vacated. Both causes are remand-
ed for resentencing..

AFFIRMED in part, REVERSED in part
and REMANDED for resentencing. '
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Following affirmance of convictions
for aggravated burglary, aggravated kid-
napping and felony assault, 242 Mont. 335,
790 P.2d 983, defendant petitioned for ha-
beas corpus. Petition was denied by the
United States District Court for the Dis-
trict of Montana, Paul G. Hatfield, Chief
Judge, and defendant appealed. The Court

* The panel unanimously finds this case suitable
for submission on the record and briefs and

of Appeals, Fletcher, Circuit Judge, held
that defendant was not an Indian for erimi-
nal jurisdiction purposes where band which
he claimed to be enrolled member was not
a federally acknowledged tribe.

Affirmed.

1. Indians €=38(2)

Generally, federal criminal jurisdiction
is preeminent in Indian country but if de-
fendant charged with crime against non-
Indian on reservation was also non-Indian,

state courts would have exclusive jurisdic-
tion. 18 U.S.C.A. § 1158. '

2. Indians ¢=38(2)

Defendant whose only claim of mem:-
bership or affiliation is with an Indian
group that is not federally acknowledged
Indian tribe cannot be “Indian” for crimingl
jurisdiction purposes.

See publication Words and Phrases

for other judicial constructions and
definitions.

3. Indians €=38(2)

It is the existence of special relatior-
ship between federal government and tribs
in question that determines whether to suk-
ject individual Indians affiliated with that
tribe to exclusive federal jurisdiction for
crimes committed in Indian country, and to
determine whether that special relationship
exists, courts defer to the political depart-
ments.

4. Indians ¢=38(2)

Absent evidence of incompleteness, the
Bureau of Indian Affairs (BIA) list of ac-
knowledged Indian tribes is the best source
to identify federally acknowledged tribes
whose members or affiliates satisfy thresk-
old criminal jurisdiction inquiry.

5. Indians ¢=38(2)

Even if defendant was Indian in anth-
ropological or ethnohistorical sense, and
even if he was enrolled member of Little
Shell Band of Landless Chippewa Indians
of Montana, he was not an “Indian” for
purposes of criminal jurisdiction with re-

without oral argument. Fed.R.App.P. 34(a);

Ninth Cir.R. 34-4.
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spect to crime committed against non-Indi-
an in Indian country, where such band was
not federally acknowledged tribe.

Leland Neal LaPier, pro se.

George M. Schunk, Asst. Atty. Gen., Hel-
ena, MT, for respondent-appellee.

Appeal from the United States District
Court for the District of Montana.

Before WRIGHT, FLETCHER, and
CANBY, Circuit Judges.

FLETCHER, Circuit Judge:

LaPier appeals the denial of his 28 U.S.C.
§ 2254 (1988) habeas corpus petition chal-
lenging his conviction in Montana state
court for aggravated burglary, aggravated
kidnapping, and felony assault. This case
turns on whether LaPier is an Indian for
purposes of criminal jurisdiction. If he is
such an Indian, the Montana state court
lacked criminal jurisdiction over him. The
district court found that LaPier was not an
Indian for these purposes. We affirm, but
employ a different analytical test.!

{11 Following a jury trial in Montana
state court, LaPier was found guilty of
aggravated burglary, aggravated kidnap-
ping, and felony assault. State v. LaPier,
242 Mont. 3385, 790 P.2d 983, 984 (1990).2
The underlying offenses “occurred within
the exterior boundaries of the Blackfeet
Indian Reservation,” and “[t}he victim was
non-Indian.” Id. 790 F.2d at 986. Indian
country criminal jurisdiction is allocated
among federal, state, and tribal courts de-
pending on “the subject matter of the
crime, the persons involved in the crime,
and the locus of the crime,” Scott W. Wil-
son, Comment, Criminal Jurisdiction in
Montana Indian Country, 47 Mont.L.Rev.
513, 513 (1986); see also Kevin Meisner,
Comment, Modern Problems of Criminal
Jurisdiction in Indian Country, 17

1. The district couirt’s decision to deny LaPier’s
habeas petition is reviewed de novo. Thomas v.
Brewer, 923 F.2d 1361, 1364 (9th Cir.1991).
Findings of fact are reviewed for clear error.

Id
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Am.Indian L.Rev. 175, 175 (1992). Because
the crime occurred on an Indian reserva-
tion, LaPier’s legal status as an Indian (or
non-Indian) determines jurisdiction. If La-
Pier is legally an Indian, the federal court
would have jurisdiction, 18 U.S.C. § 1153
(1988), but if he is not, the Montana state
courts would have exclusive jurisdiction,
because the victim was a non-Indian.
United States v. McBratney, 104 U.S. 621,
26 L.Ed. 869 (1882); see also United States
v. Wheeler, 435 U.S. 318, 325 n. 21, 98 8.Ct.
1079, 1087 n. 21, 55 L.Ed.2d 303 (1978).

LaPier has steadfastly maintained that,
as an Indian, he should have been tried in
federal court. Generally speaking, it is
true that in Indian country “federal juris-
diction is preeminent, specifically covering
interracial crimes committed on an Indian
reservation, 14 major crimes if committed
by an Indian on a reservation, and certain
assimilative crimes within Indian country.”
Robert N. Clinton, Criminal Jurisdiction
Over Indian Lands: A Journey Through
a Jurisdictional Maze, 18 Ariz.L.Rev. 503,
575-76 (1976). The boundaries of this fed-
eral jurisdiction, however, are not as clear-
ly defined as one might hope or expect.
Among other things, “the ambiguous defi-
nitions currently used for determining who
is an Indian,” id. at 576, complicate what
should be rather routine analysis.

We need not address, however, the ques-
tion whether LaPier has shown a signifi-
cant degree of blood and sufficient connec-
tion to his tribe to be regarded as one of its
members for criminal jurisdiction purposes.
See, e.g., United States v. Rogers, 45 U.S.
(4 How.) 567, 573, 11 L.Ed. 1105 (1846);
United States v. Broncheau, 597 F.2d
1260, 1263 (9th Cir.), cert. denied, 444 U.S.
859, 100 S.Ct: 123, 62 L.Ed.2d 80 (1979).
There is a simpler threshold question that
must be answered first, and in this case it
is dispositive: Is the Indian group with

2. Montana has not been granted, nor has it
assumed, criminal jurisdiction over the Black-
feet Indian Reservation, either under the Act of
August 15, 1953, 67 Stat. 588 (Public Law 280),
or under Title IV of the Civil Rights Act of 1968,
82 Stat. 78 (Indian Civil Rights Act).
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which LaPier claims affiliation a federally
acknowledged Indian tribe?

[2] If the answer is no, the inquiry
ends. A defendant whose only claim of
membership or affiliation is with an Indian
group that is not a federally acknowledged
Indian tribe cannot be an Indian for crimi-
nal jurisdiction purposes. Cf United
States v. Heath, 509 F.2d 16, 19 (9th Cir.
1974) (member of “terminated” Indian tribe
no longer an Indian for eriminal jurisdiction
purposes). This is because “‘in dealing
with Indians the Federal Government is
dealing primarily not with a particular race
as such but with members of certain social-
political groups towards which the Federal
Government has assumed special responsi-
bilities.””  Id. (quoting Felix Cohen, Hand-
book of Federal Indian Law 5 (1942)).
Federal legislation treating Indians distine-
tively is rooted in “the unique legal status
of Indian tribes under federal law and upon
the plenary power of Congress, based on a
history of treaties and the assumption of a
‘guardian-ward’ status, to legislate on be-
half of federally recognized Indian tribes.”
Morton v. Mancari, 417 U.S. 535, 551, 94
S.Ct. 2474, 2483, 41 L.Ed.2d 290 (1974).
Thus, the special federal role in regulating
the tribes as “‘a separate people’ with
their own political institutions” is the foun-
dation for federal criminal jurisdiction over
Indians in Indian country. United States
v. Antelope, 430 U.S. 641, 646, 97 S.Ct:
1395, 1399, 51 L.Ed.2d 701 (1977). -

[3]1 It is therefore the existence of the
special relationship between the federal
government and the tribe in question that
determines whether to subject the individu-
al Indians affiliated with that tribe to ex-

3. Quinn explains the gap by pointing out that
early in this nation’s history, determining
“whom [sic] or what group was Indian” was
relatively straightforward using “simple and
clear ethnic distinctions.” Quinn, Federal Ac-
knowledgment, at 38. The “difficult questions
of tribal or Indian identity” unfolded over time.
Id. :

4. The list of acknowledged tribes is published
pursuant to 25 C.F.R. § 83.6(b) (1992). Section
83.2 establishes that

The purpose .of this part is to establish a
departmental procedure and policy for ac-
knowledging that certain American Indian

clusive federal jurisdiction for crimes com-
mitted in Indian country. See id. at 646-47
n. 7, 97 S.Ct. at 1398-99 n. 7, Heath, 509
F.2d at 19. To determine whether that
special relationship exists—whether the
United States recognizes a particular
tribe—we defer “to the political depari-
ments.” See Baker.v. Carr, 369 U.S. 186,
215, 82 S.Ct. 691, 709, 7 L.Ed.2d 663 (1962).

[41 The Bureau of Indian Affairs
(“BIA”) only relatively recently has com-
piled a comprehensive list delineating
which Indian tribes are acknowledged by
the federal government. William A. Quinr,
Jr., Federal Acknowledgement of Ameri-
can Indian Tribes: Authority, Judicial
Interposition, and 25 CF.R. § 83 17
Am.Indian L.Rev. 87, 38 (1992). The first
version of the list was published in 1979,
more than a century and a half after the
BIA’s establishment in 18223 Id. The
most recent version, published in 1988 at 53
Fed.Reg. 52,829 (1988), lists 317 federally
acknowledged Indian tribes; four other
tribes have been accorded federal acknowl-
edgment since 1988. Sharon O’Brien,
Tribes and Indians: With Whom Does the
United States Maintain a Relationship?,
66 Notre Dame L.Rev. 1461, 1469 & n. 37
(1991); see also Rachael Paschal, Com-
ment, The Imprimatur of Recognition:
American Indian Tribes and the Federa!
Acknowledgment Process, 66 Wash.L.Rev.
209 (1991). Absent evidence of its incom-
pleteness, the BIA list appears to be the
best source to identify federally acknowl-
edged Indian tribes whose members or af-
filiates satisfy the threshold criminal juris-
diction inquiry.t

tribes exist. Such acknowledgment of tribal
existence by the Department is a prerequisite
to the protection, services, and benefits from
the Federal Government available to Indian
tribes. Such acknowledgment shall also
mean that the tribe is entitled to the immuni-
ties and privileges available to other federally
acknowledged Indian tribes by virtue of thei-
status as Indian tribes as well as the responsi-
bilities and obligations of such tribes. Ac-
knowledgment shall subject the Indian tribs
to the same authority of Congress and the
United States to which other federally ac-

knowledged tribes are subjected.
" 25 C.F.R. § 83.2. )
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{51 In briefs submitted to this court,
LaPier contends that he is .an enrolled
member of the Little Shell Band of Land-
less Chippewa Indians of Montana.® Even
if he is, that fact makes no difference be-
cause his claim to Indian status fails the
threshold test. The Little Shell Band of
Landless Chippewa Indians of Montana is
not a federally acknowledged tribe of Indi-
ans. 53 Fed.Reg. 52,829. Thus, while La-
Pier may be an Indian in an anthropological
or ethnohistorical sense, he is not an Indian
for purposes of eriminal jurisdiction. Cf.
Heath, 509 F.2d at 19 (member of terminat-
ed Klamath Indian Tribe still “anthropolog-
ically 2 Klamath Indian,” but is subject to

state criminal jurisdiction -because - “his-

unique status vis-a-vis the Federal Govern-
ment no longer exists”).

Accordingly, we affirm the district

court’s denial of LaPier’s habeas petition.

LaPier claims no membership or affiliation
in any federally acknowledged Indian tribe,
and therefore fails the threshold test for
determining that he is an Indian who would
be ‘subject by reason of that status to the
criminal jurisdiction of the federal courts
for the crimes in question, committed in
Indian country.

AFFIRMED.
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Defendant moved for order requiring
federal .government to return property
5. LaPier apparently has abandoned on appeal

any argument that he is affiliated with the Tur-
tle Mountain Band of Chippewas or .the Black-
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seized by local authorities during search of
defendant’s residence. The United States
District Court for the Central District of
California, Edward Rafeedie, J., entered
judgment in favor of defendant, and feder-
al government appealed. The Court of Ap-
peals, Schroeder, Circuit Judge, held that
federal government could not be required
to-return property seized by local authori-
ties, on theory that local authorities were
acting as agents for federal government in
conducting search.

, Vacated.

1. Searches and Seizures ¢=84

Order would not lie against federal
government for return of property seized
by ‘local authorities during their search of
defendant’s residence, based on theory that
local authorities were operating as agents
for federal government at time of search,
where cooperation between local authori-
ties and federal government was limited to
authorities’ providing government with oth-
er seized property, which was not subject
of defendant’s motion, and to local authori-
ties’ testifying as government witnesses in
federal firearms prosecution. Fed.Rules
Cr.Proc.Rule 41, 18 US.C.A.

2. Searches and Seizures €84

Federal statute providing that defen-
dant may move for return of seized proper-
ty is limited in its application to property
seized in federal searches leading to feder-
al prosecutions and extends, in its furthest
reach, to searches conducted by state law
enforcement agencies with direct federal
authorization. Fed.Rules Cr.Proc.Rule 41,
18 US.C.A.

3. Criminal Law €=1024(1)

Federal .government had standing to
appeal district court’s order requiring it to
return property in possession of local au-
thorities, as party subject to sanctions for

feet Tribe of the Blackfeet Reservation of Mon-
tana, both federally acknowledged Indian tribes.



