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merely noting that the state limitation
period cannot govern the efficacy of the
federal remedy.” Olson v. Rembrandt
Printing Co., supra, 511 F.2d at 1232
Presumably the state has chosen its limi-
tation period on the basis of what it
considers proper for protection of the
state right. But the state remedy may
be significantly different in kind or
scope from the federal remedies afforded
by Title VII. The sole remedy offered
by the state in Crosslin v. Mountain
States Telephone & Telegraph Co., 422
F.2d 1028 (9th Cir. 1970), vacated and
remanded, 400 U.S. 1004, 91 S.Ct. 562, 27
L.Ed.2d 618 (1971), was a small fine im-
posed on the employer. A limitation pe-
riod that might be appropriate when the
sole redress afforded is a criminal penal-
ty against the employer, may be inappro-
priate to the extensive scheme of injunc-
tive relief and personal compensation
contemplated by Title VII.

The only argument made against this
construction of the statute is that it
would permit complainants to avoid state
intervention by waiting until the state
statute of limitations has expired and
then filing with EEOC, thus allowing
complainants to frustrate the intent of
Congress that the state be afforded the
first opportunity to resolve problems of
employment discrimination within its
borders.

It is not suggested why the employee
would wish to forego an available state
remedy. Prior utilization of the state
remedy would not impair the availability
of the federal remedy, for the two are
supplementary, not mutually exclusive.
A complainant would save no time by
bypassing the state remedy, since EEOC
would in any event defer to the state for
60 days, and is required to defer no long-
er. Section 706(b) and (c), 42 U.S.C.
§ 2000e-5(c) and (d). Moreover, if the
risk of deliberate bypass of the state
agency were real, the state could readily
avoid it by providing a limitation period
no shorter than the federal period—as,
in fact, Arizona has now done. A.R.S.
§ 41-1481 (1974).
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Dubois v. Packard Bell Corp., supra,
470 F.2d 973, is not contrary to our hold-
ing. Complainant Dubois had not com-
plied with the shorter of the two federal
periods of limitation. Olson v. Rem-
brandt Printing Co., supra, 511 F.2d
1228, supports our holding, though the
court also decides an issue we do not
reach: whether the longer federal limi-
tations period would be available to a
complainant whose state filing is untime-
ly.

Our holding is consistent with EEOC
decisions and regulations, although
EEOC also resolves the issue we have
reserved, arriving at a conclusion con-
trary to that of the Eighth Circuit in
Olson. See Case No. KC 7-5-315, 1973
CCH EEOC Dec. 16024 (1969); Case No.
KC 7-3-187, 1973 CCH EEOC Dec.
96058 (1969).

Reversed.
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Indian supporters of a candidate for
tribal council president and opponents of
the incumbent president brought action
for damages and injunctive and declara-
tory relief on basis of allegations that
tribal election irregularities deprived
them of their rights to a fundamentally
fair election. The United States District
Court for the District of South Dakota,
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Western Division, 383 F.Supp. 378, An-
drew W. Bogue, J., dismissed the com-
plaint and the plaintiffs appealed. The
Court of Appeals, Ross, Circuit Judge,
held, inter alia, that the plaintiffs made
every reasonable attempt to exhaust
their tribal remedies; that the tribe was
immune from suit under Civil Rights Act
provision relating to conspiracies but was
not immune from suit under the Indian
Civil Rights Act; that the complaint was
sufficient to state a cause of action un-
der Civil Rights Act against incumbent
tribal council president and two of his
supporters; and that the complaint was
sufficient to state cause of action under
the Indian Civil Rights Act against the
tribal election board.

Affirmed in part; reversed in part
and remanded.

Webster, Circuit Judge, concurred in
part, dissented in part and filed opinion.

1. Indians &=27(6)

Record established that contestants
of election for president of tribal council
made every reasonable attempt to ex-
haust their tribal remedies before bring-
ing action under Civil Rights Act and
Indian Civil Rights Act to challenge the
election. 28 U.S.C.A. §§ 1343, 1343(1, 4);
Civil Rights Act of 1968, §§ 201 et seq.,
202, 25 U.S.C.A. §§ 1301 et seq., 1302; 42
U.S.C.A. §§ 1985, 1985(3).

2. Indians &==27(1)

Oglala Sioux Tribe was immune
from suit under Civil Rights Act provi-
sion pertaining to conspiracy to deprive
persons of rights or privileges and such
historic immunity did not permit mainte-
nance under the provision of suit against
the tribe to invalidate election for tribal
council president. 42 U.S.C.A. § 1985(3).

3. Indians &=27(1)

Tribal immunity is based on the sov-
ereignty of the tribe and does not pro-
tect a tribal subject from suit.

4. Indians &=27(1)

Individual Indians were not immune
from suit brought under Civil Rights Act
provision pertaining to conspiracies to
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deprive persons of rights or privileges to
set aside tribal election for president of
tribal council. 28 U.S.C.A. §§ 1343,
1343(1, 4); 42 U.S.C.A. §§ 1985, 1985(3).

5. Conspiracy &=17.5

In each case brought under Civil
Rights Act provision pertaining to con-
spiracies it must be determined whether
there is a constitutional source for con-
gressional power to reach the private
conspiracy alleged in the complaint. 42
U.S.C.A. § 1985.

6. Conspiracy &=17.6

The right to vote in federal elections
is right of national citizenship protected
from conspiratorial interference by Civil
Rights Act provision pertaining to con-
spiracies to deprive persons of rights or
privileges. 28 U.S.C.A. §§ 1343, 1343(1,
4); 42 U.S.C.A. §§ 1985, 1985(3).

7. Conspiracy €¢=17.6

The right to cast a ballot in a state
election is protected from interference
from private conspiracies by Civil Rights
Act provision pertaining to conspiracies
to deprive persons of rights or privileges.
28 U.S.C.A. §§ 1343, 1343(1, 4); 42 U.S.
C.A. §§ 1985, 1985(3).

8. Indians =32

By enactment of the Indian Civil
Rights Act, Congress has guaranteed the
right to vote in tribal elections against
interference from the tribe. Civil Rights
Act of 1968, § 201 et seq.,, 25 U.S.C.A.
§ 1301 et seq.; U.S.C.A.Const. art. 1, § 8.

9. Elections <=1, 4

The right to vote is fundamental to
representative government and as right
of national citizenship Congress has the
power to guarantee that right by stat-
ute.

10. Indians &=32

When Indian tribes have adopted
Anglo-Saxon democratic processes for se-
lection of tribal representative, equal
protection concepts applicable to the
tribes by virtue of the Indian Civil
Rights Act require adherence to the “one
man-one vote” principle as a necessary
concomitant of the election process. Civ-
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il Rights Act of 1968, § 201 et seq., 25
U.S.C.A. § 1301 et seq.
11. Indians &==27(1)

Provision of Civil Rights Act per-
taining to conspiracies to deprive persons
of rights or privileges protects the right
to vote in Indian tribal elections against
interference from private conspiracies.
42 U.S.C.A. § 1985(8); U.S.C.A.Const.
art. 1, § 8.

12. Indians &=5

Congress has plenary authority over
Indians. U.S.C.A.Const. art. 1, § 8.

13. Indians &=5

The authority to legislate concerning
individual Indians is necessarily included
within the sweeping grant of congres-
sional power over Indians. U.S.C.A.
Const. art. 1, § 8.

14. Indians ¢=31

In 1924, when Congress granted citi-
zenship to all American Indians who had
not previously enjoyed that status, Indi-
ans became endowed with the funda-
mental rights of national citizenship, in-
cluding the right to vote. Act June 2,
1924, 43 Stat. 253.

15. Indians &=32

The right of an Oglala Sioux Indian
to vote in a tribal election is a right of
citizenship protected by the Constitution.
42 U.S.C.A. § 1985(3); Indian Reorgani-
zation Act, §§ 16, 17, 25 U.S.C.A. §§ 476,
477; Act June 2, 1924, 43 Stat. 253; Act
March 2, 1889, § 1, 25 Stat. 888.

16. Conspiracy ¢=7.6

In a proper case, interference with
an Oglala Sioux Indian’s right to vote in
a tribal election may be vindicated under
Civil Rights Act provision dealing with
conspiracies as a deprivation of equal
protection of the laws or equal privileges
and immunities under the law. 42 U.S.
C.A. § 1985(3); Indian Reorganization
Act, §§ 16, 17, 25 U.S.C.A. §§ 476, 477,
Act June 2, 1924, 43 Stat. 253; Act
March 2, 1889, § 1, 25 Stat. 888.

17. Conspiracy &=17.5
Plaintiffs, by their affirmative act
of supporting particular candidate for

president of tribal council and attempt-
ing to oust incumbent president, consti-
tuted a class against whom the defend-
ants, the incumbent president and his
supporters, discriminated because of
their class membership and satisfied the
requirement of Civil Rights Act that
conspiracy be motivated by an invidious-
ly discriminatory animus toward a class.
42 U.S.C.A. § 1985(3).

18. Conspiracy <=7.6

Civil Rights Act provision pertaining
to conspiracy to deprive a person of
rights or privileges and immunities does
not reach every injury suffered by an
individual; that would be tantamount to
a general federal tort law, which Con-
gress does not have the power to enact.
42 U.S.C.A. § 1985(3).

19. Federal Civil Procedure ¢=630

The Federal Rules of Civil Proce-
dure do not require the technical niceties
of pleading; rather, a short and plain
summary of the facts sufficient to give
fair notice of the claim asserted is suffi-
cient. Fed.Rules Civ.Proc. rule 8, 28
U.S.C.A.

20. Conspiracy <=18

A complaint under Civil Rights Act
provision pertaining to conspiracies to
deprive a person of rights or privileges
and immunities must allege facts to
show that intentional or invidious dis-
crimination was the object of the con-
spiracy. 42 U.S.C.A. § 1985(3).

21. Conspiracy &8

Complaint of opponents of incum-
bent tribal council president was suffi-
cient to state cause of action against
tribal council president, leader of unau-
thorized police force and an alleged
member of the force for a conspiracy to
insure the incumbent president’s reelec-
tion by illegal means and by use of a
private, unauthorized police force known
as the “Goon Squad” which harassed and
threatened those who opposed the incum-
bent. 42 U.S.C.A. § 1985(3).

22. Indians &=27(1)
Provision of Indian Civil Rights Act
that no Indian tribe in exercising powers
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of self-government shall engage in cer-
tain prohibited conduct provides rights
only against the tribe and governmental
subdivisions thereof and not against
tribe members acting in their individual
capacities. Civil Rights Act of 1968,
§ 202, 25 U.S.C.A. § 1302

23. Indians ¢=27(1)

To some extent the historic immuni-
ty from suit of an Indian tribe has been
abrogated by the Indian Civil Rights
Act. Civil Rights Act of 1968, §§ 201,
201(1, 2), 202, 202(8), 25 U.S.C.A.
§§ 1301, 1301(1, 2), 1302, 1302(8).

24. Indians &=32

The standard for setting aside a

tribal election must be at least as restric-
tive as that applied in non-Indian local
election cases under the Constitution.

25. Indians <=27(6)

Complaint was not sufficient to
state cause of action under Indian Civil
Rights Act against tribe or tribal council
to set aside election for president of trib-
al council. Civil Rights Act of 1968,
§§ 201, 201(1, 2), 202, 202(8), 25 U.S.C.A.
§§ 1301, 1301(1, 2), 1302, 1302(8).

26. Indians &=27(6)
Complaint of opponents of incum-

bent president of tribal council was suf--

ficient to state cause of action under
Indian Civil Rights Act against tribal
election board for denial of equal protec-
tion of the law. Civil Rights Act of
1968, §§ 201, 201(1, 2), 202, 202(8), 25
U.S.C.A. §§ 1301, 1301(1, 2), 1302,
1302(8).

27. Indians ¢=27(1)

An intentional interference by tribal
election board with tribal members’
rights to participate in their government
which were granted them by tribal con-

1. The original complaint named as additional
defendants the U.S. Department of the Interi-
or, the Bureau of Indian Affairs, the Commis-
sioner of Indian Affairs and the Department of
Justice. These defendants were deleted from
the amended complaint, although plaintiffs al-
lege participation by federal officers and agen-
cies in the conspiracy which is the basis of
their action.
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stitution was a violation of rights which
were within the protection of the Indian
Civil Rights Act. Civil Rights Act of
1968, §§ 201(1, 2), 202(8), 25 U.S.C.A.
§§ 1301(1, 2), 1302(8).

Steven J. Trecker, Sausalito, Cal., for
appellants.

Dennis H. Hill, Rapid City, for appel-
lee.

Before LAY, ROSS and WEBSTER,
Circuit Judges.

ROSS, Circuit Judge.

This is an appeal from the dismissal of
a complaint which grew out of an Indian
election dispute in the District of South
Dakota. The facts are set out fully in
the district court opinion. Means v. Wil-
son, 383 F.Supp. 378 (D.S.D.1974). Ap-
pellants, who were plaintiffs below, are
Russell Means, an unsuccessful candidate
for president of the Oglala Sioux Tribal
Council in the February, 1974 election,
and a group of his political supporters.
They are all enrolled members of the
Oglala Sioux Tribe residing on the Pine
Ridge Indian Reservation in South Dako-
ta. The appellees are Richard “Dick”
Wilson, who was elected president of the
Council in the aforementioned election, a
number of tribe members who supported
him, the Tribal Council and certain mem-
bers thereof and the Tribal Election
Board. Some of the appellants are sued
individually and in their capacities as of-
ficials of the Tribe. They are also en-
rolled Oglala Sioux, residents of Pine
Ridge Reservation.!

The action was brought under 28
U.S.C. § 13432 the Indian Civil Rights

2. 28 U.S.C. § 1343 provides:

The district courts shall have original ju-
risdiction of any civil action authorized by
law to be commenced by any person:

(1) To recover damages for injury to his
person or property, or because of the depri-
vation of any right or privilege of a citizen
of the United States, by any act done in
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Act (26 U.S.C. §§ 1301-1303) and 42
U.S.C. §§ 1985(3), 1986 and 1988. The
district court found that there was no
jurisdiction given by either 42 U.S.C.
§ 1985 or 25 U.S.C. § 1302, but rested its
decision on the section 1302 claim on the
determination that no claim was alleged
under that section. We agree with the
court below except in certain respects
mentioned herein, and affirm in part and
reverse in part.

I. Exhaustion of Tribal Remedies.

[1] Although the trial court did not
rely on its conclusion that the Means
supporters failed to exhaust tribal reme-
dies in dismissing their complaint, it
found that there was such a failure and
that this also would have barred plain-
tiffs from maintaining an action under
25 U.S.C. § 1302 for lack of jurisdiction.
We express no view of whether exhaus-
tion of tribal remedies is a prerequisite
to federal relief under the Indian Civil
Rights Act or 42 U.S.C. § 1985(3) in this
particular case, because we find that the
plaintiffs made every reasonable attempt
to exhaust their tribal remedies.

Plaintiffs originally filed suit on Feb-
ruary 11, 1974. On February 19, 1974,
plaintiffs moved for a continuance in or-
der to allow them to pursue a formal
election contest filed on February 15 in
accordance with Tribal Ordinance 85G.
Section 12 of the ordinance provides that
election contests shall be filed with the
election board within three days of certi-

furtherance of any conspiracy mentioned in
section 1985 of Title 42;

(4) To recover damages or to secure equi-
table or other relief under any Act of Con-
gress providing for the protection of civil
rights, including the right to vote.

Section 1343(4) gives the courts jurisdiction
to redress violations of the substantive rights
set forth in the Indian Bill of Rights, 25 U.S.C.
§ 1301 et seq. Luxon v. Rosebud Sioux Tribe,
455 F.2d 698, 700 (1972).

Since a violation of substantive law is a con-
dition precedent to assumption of jurisdiction
under section 1343(1) or (4), for the sake of
brevity we will refer to the issue of whether
there is jurisdiction under 42 U.S.C. § 1985(3)
or 25 U.S.C. § 1302, even though 28 U.S.C.

fication of the election. The election
was certified on February 13, 1974, and
one of the plaintiffs, on behalf of Means
and all other tribe members, filed a for-
mal contest with a member of the elec-
tion board at 8:00 p. m. on February 15.
The election board is required to act on
the contest and make recommendations
thereon to the Tribal Council within five
days after the contest is filed. Appar-
ently the board denied relief on Febru-
ary 20, 1974. Within five days after the
election board has made its determina-
tion, Ordinance 85G requires the Tribal
Council to render a decision on the con-
test. The ordinance provides that: “The
decision of the Council on a contest shall
be final.” However, the Council did not
issue a decision on the plaintiffs’ election
contest within five days and has still not
ruled on the contest. Plaintiffs waited
for a final decision on the contest until
March 29, 1974, before filing their
amended complaint, over a month after
the Tribal Council, headed by defendant
Wilson, had failed to meet the five day
deadline imposed by Tribal Ordinance
85G. We find that plaintiffs have done
all they could to exhaust tribal remedies
in this case, but their tribal right to ap-
peal the election has been frustrated by
inaction of the Tribal Council. “The
plaintiffs sought relief [through tribal
channels] and were denied an effective
timely remedy.” Brown v. United
States, 486 F.2d 658, 661 (8th Cir. 1973).

II. 42 U.S.C. § 1985(3)}

§ 1343 is the statute which actually gives the
court jurisdiction to redress violations of the
substantive statutes named.

3. 42 U.S.C. § 1985(3)

Depriving persons of rights or privileges

(3) If two or more persons in any State or
Territory conspire or go in disguise on the
highway or on the premises of another, for
the purpose of depriving, either directly or
indirectly, any person or class of persons of
the equal protection of the laws, or of equal
privileges and immunities under the laws; or
for the purpose of preventing or hindering
the constituted authorities of any State or
Territory from giving or securing to all per-
sons within such State or Territory the equal
protection of the laws; or if two or more
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[2-4] In considering the Means fac-
tion’s section 1985(3) claim, the district
court first held that that section did not
affect the Oglala Sioux Tribe’s historic
immunity from suit. With this we
agree. Twin Cities Chippewa Tribal
Council v. Minnesota Chippewa Tribe,
370 F.2d 529, 531-532 (8th Cir. 1967);
Native American Church v. Navajo Trib-
al Council, 272 F.2d 131, 134-135 (10th
Cir. 1959). But the district court erred
in concluding that this same reasoning
applied to suits against individual Indi-
ans. Tribal immunity is based on the
sovereignty of the tribe, Worcester v.
Georgia, 31 U.S. (6 Pet.) 515, 559, 8 L.Ed.
483 (1832), and does not protect a tribal
subject from suit. Seneca Constitutional
Rights Organization v. George, 348
F.Supp. 48, 49 (W.D.N.Y.1972). There-
fore we must look further than the trib-
al immunity doctrine to determine
whether there is jurisdiction over indi-
vidual defendants wunder 42 U.S.C.
§ 1985(3) and 28 U.S.C. § 1343(4).

[5-7]1 In Griffin v. Breckenridge, 403
U.S. 88, 101-102, 91 S.Ct. 1790, 29
L.Ed.2d 338 (1971), the Court held that
42 U.S.C. § 1985(3) provided a cause of
action against private conspiracies, i. e.
those not involving state action, to de-
prive citizens of equal protection of the
law or of equal privileges and immuni-
ties. In each section 1985 case it must
be determined whether there is a consti-
tutional source of congressional power to
reach the private conspiracy alleged in
the complaint. Griffin v. Breckenridge,
supra, 403 U.S. at 104, 91 S.Ct. 1790;
Action v. Gannon, 450 F.2d 1227, 1233
(8th Cir. 1971). In Griffin the Supreme
Court identified two such sources of con-
gressional power; the thirteenth amend-

persons conspire to prevent by force, intimi-
dation, or threat, any citizen who is lawfully
entitled to vote, from giving his support or
advocacy in a legal manner, toward or in
favor of the election of any lawfully qualified
person as an elector for President or Vice
President, or as a Member of Congress of
the United States; or to injure any citizen in
person or property on account of such sup-
port or advocacy; in any case of conspiracy
set forth in this section, if one or more per-
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ment and the right of interstate travel.
Supra, 403 U.S. at 105-106, 91 S.Ct.
1790. This latter right was characteriz-
ed as one of the rights of national citi-
zenship which Congress has the power to
protect by appropriate legislation. Su-
pra, 403 U.S. at 106, 91 S.Ct. 1790. In
this context several cases were cited as
exemplary of other “rights of national
citizenship;” among them were United
States v. Classic, 313 U.S. 299, 314-315,
61 S.Ct. 1031, 85 L.Ed. 1368 (1941) and
Ex Parte Yarbrough, 110 U.S. 651, 658—
662, 4 S.Ct. 152, 28 L.Ed. 274 (1884).
Classic and Yarbrough were both prose-
cutions under criminal statutes analo-
gous to 42 U.S.C. § 1985(3), based on
alleged interference with voting rights
in national elections. It is thus apparent
that the right to vote in federal elections
is a right of national citizenship protect-
ed from conspiratorial interference by 42
U.S.C. § 1985(3). Griffin v. Brecken-
ridge, supra, 403 U.S. at 106, 91 S.Ct.
1790. The Sixth Circuit has held, and
we agree, that the right to cast a ballot
in a state election is also protected from
interference from private conspiracies by
the federal Constitution. Cameron v.
Brock, 473 F.2d 608, 610 (6th Cir. 1973);
see also Reynolds v. Sims, 877 U.S. 533,
554, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964);
Smith v. Cherry, 489 F.2d 1098, 1100-
1101 (7th Cir. 1973).

[8~11] The right to vote is fundamen-
tal to representative government. As a
right of national citizenship, it is a
source of constitutional power, and Con-
gress has the power to guarantee that
right by statute. Griffin v. Brecken-
ridge, supra, 403 U.S. at 106, 91 S.Ct.
1790. We have previously held that
Congress has guaranteed the right to

sons engaged therein do, or cause to be
done, any act in furtherance of the object of
such conspiracy, whereby another is injured
in his person or property, or deprived of
having and exercising any right or privilege
of a citizen of the United States, the party so
injured or deprived may have an action for
the recovery of damages, occasioned by
such injury or deprivation, against any one
or more of the conspirators.
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vote in tribal elections against interfer-
ence from Indian tribes by enactment of
the Indian Civil Rights Act, 25 U.S.C.
§ 1301 et seq. Brown v. United States,
486 F.2d 658, 661 (8th Cir. 1973); Daly v.
United States, 483 F.2d 700, 704-705 (8th
Cir. 1973); White Eagle v. One Feather,
478 F.2d 1311, 1314 (8th Cir. 1973).
These cases established that where Indi-
an tribes have adopted Anglo-Saxon
democratic processes for selection of
tribal representatives, equal protection
concepts applicable to the tribes by vir-
tue of the Indian Civil Rights Act re-
quired adherence to the one man one
vote principle as a necessary concomitant
of the election process. White Eagle v.
One Feather, supra, 478 F.2d at 1314.
Today we hold that 42 U.S.C. § 1985(3)
protects the right to vote in tribal elec-
tions against interference from private
conspiracies as well.

[12-14] Under the Indian Commerce
Clause* Congress has plenary authority
over Indians. Worcester v. Georgia, su-
pra, 31 U.S. (6 Pet.) at 559. Although
the clause speaks of “Indian Tribes” the
authority to legislate concerning individ-
ual Indians is necessarily included within
the sweeping grant of congressional
power. United States Department of
the Interior, Federal Indian Law 22, n. 6
(1958) (hereinafter, Federal Indian Law).
In 1924, Congress granted citizenship to
all American Indians who had not previ-
ously enjoyed that status, including
many Oglala Sioux. Act of June 2, 1924,
ch. 233, 43 Stat. 253; Iron Crow v. Ogla-
la Sioux Tribe, 231 F.2d 89, 97 (8th Cir.
1956). At that time certainly, if not be-
fore, Indians became endowed with the
fundamental rights of national citizen-
ship, including the right to vote. Feder-
al Indian Law, 530.

[15,16] The Pine Ridge Reservation,
the tribal constitution which sets forth
election procedures and the organization
of the Oglala Sioux Tribe all exist pur-
suant to federal law, Act of Mar. 2, 1889,
ch. 405, § 1, 25 Stat. 888; 25 U.S.C.

4. “The Congress shall have Power
dian Tribes

..” U.S.Const. art. I, § 8.

§§ 476, 477, see Iron Crow v. Ogallala
Sioux Tribe, 129 F.Supp. 15, 18-20 (D.S.
D.1955), affd, 231 F.2d 89 (8th Cir.
1956). The Oglala Sioux have estab-
lished their system of representative
government under the authority of these
statutes, which in turn were enacted by
Congress under the authority contained
in the Indian Commerce Clause. In this
way Congress has encouraged the devel-
opment of democratic processes for the
self-government of the Oglala Sioux, and
extended to them the benefits of nation-
al citizenship. Since the right to vote in
a system of representative government
is one of the essential trappings of citi-
zenship protected by the Constitution,
we hold that Congress has necessarily
granted it to the plaintiffs, and in a
proper case, interference with the right
to vote in a tribal election may be vindi-
cated under 42 U.S.C. § 1985(3) as a
deprivation of equal protection of the
laws or equal privileges and immunities
under the law.

[17,18] The plaintiffs in this case
have thus alleged facts to bring this case
and some of the defendants within the
jurisdiction of the federal courts. The
complaint states that defendants con-
spired and did overt acts in furtherance
of a conspiracy to deprive the plaintiffs
of their right to vote because they were
supporters of plaintiff Means and mem-
bers of the American Indian Movement.
In Griffin the court emphasized that in
order to show a deprivation of equal pro-
tection or equal privileges and immuni-
ties which may be redressed under 42
U.S.C. § 1985(3), it must be shown that
the conspirators were motivated by an
invidiously discriminatory animus toward
a racial group or perhaps another type
of class. Supra, 403 U.S. at 102, 91 S.Ct.
1790. In interpreting this class-based
discrimination test the Fifth Circuit has
said:

There need not necessarily be an or-
ganizational structure of adherents,
but there must exist an identifiable

To regulate Commerce with the In-
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body with which the particular plain-
tiff associated himself by some affirm-
ative act. It need not be an oath of
fealty; it need not be an initiation
rite; but at least it must have an in-
tellectual nexus which has somehow
been communicated to, among and by
the members of the group.

Westberry v. Gilman Paper Co., 507 F.2d
206, 215 (5th Cir. 1975). This opinion
was later withdrawn by the Fifth Circuit
sitting en banc and the cause remanded
with directions to dismiss it as moot, “so
that it will spawn no legal precedents.”
Supra, 507 F.2d at 216. However, in our
opinion, the reasoning above quoted was
and is valid in the light of Griffin. The
group of plaintiffs in this case, by their
affirmative acts of supporting plaintiff
Means and the American Indian Move-
ment and attempting to oust Wilson as
their Council President, were a class
against whom, according to the allega-
tions of their complaint, the defendants
discriminated because of their -class
membership.® This brings their com-
plaint within the ambit of 42 U.S.C.
§ 1985(3). Cameron v. Brock, 473 F.2d
608, 610 (6th Cir. 1973). We must now
examine the complaint more closely to
determine whether it states a claim un-
der the statute as to any of the named
defendants.

[19,20] Under Fed.R.Civ.P. 8, techni-
cal niceties of pleading are not required.

v This case differs from those in which there
was not a clearly defined class, e. g., Ward v.
St. Anthony Hosp., 476 F.2d 671, 676 (10th
Cir. 1973); Bricker v. Crane, 468 F.2d 1228,
1233 (1st Cir. 1972), cert. denied, 410 U.S. 930,
93 S.Ct. 1368, 35 L.Ed.2d 592 (1973), or those
in which there was a class, but the alleged
conspiratorial discrimination was not motivat-
ed by plaintiffs’ class membership. E. g., Ar-
nold v. Tiffany, 487 F.2d 216, 218 (Sth Cir.
1973), cert. denied, 415 U.S. 984, 94 S.Ct. 1578,
39 L.Ed.2d 881 (1974); Hughes v. Ranger Fuel
Corp., 467 F.2d 6, 10 (4th Cir. 1972). 42
U.S.C. § 1985(3) does not reach every injury
suffered by an individual; that would be tanta-
mount to a general federal tort law, which
Congress does not have the power to enact.

The constitutional shoals that would lie in
the path of interpreting § 1985(3) as a gener-
al federal tort law can be avoided .
by requiring, as an element of the cause of
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Rather, a short and plain summary of
the facts sufficient to give fair notice of
the claim asserted is sufficient. Conley
v. Gibson, 355 U.S. 41, 47, 78 S.Ct. 99, 2
L.Ed.2d 80 (1957). Many of the plain-
tiffs’ allegations fail to meet this test.
At a minimum, the complaint must state
some way in which the named defend-
ants participated in the alleged conspir-
acy to take away the election rights of
the plaintiffs. Smallwood v. United
States, 358 F.Supp. 398, 408 (E.D.Mo.),
aff’d mem., 486 F.2d 1407 (8th Cir. 1973);
see Ellingburg v. King, 490 F.2d 1270,
1271 (8th Cir. 1974). In addition a com-
plaint under 42 U.S.C. § 1985(3) must
allege facts to show that intentional or
invidious discrimination was the object
of the conspiracy. Griffin v. Brecken-
ridge, supra, 403 U.S. at 102-103, 91
S.Ct. 1790; Snowden v. Hughes, 321 U.S.
1, 7, 10, 64 S.Ct. 397, 88 L.Ed. 497 (1944).

[21] Most of the allegations against
defendants as individuals either fail to
identify any of the named defendants as
a conspirator or fail to allege the re-
quired animus. The only possible ade-
quate allegation of a conspiracy under 42
U.S.C. § 1985(3) which appears in the
complaint is that defendant Wilson con-
spired with private individuals to insure
his reelection by illegal means, and in
furtherance of this conspiracy a private,
unauthorized police force known as the
“Goon Squad”, was maintained by Wil-

action, the kind of invidiously discriminatory
motivation stressed by the sponsors of the
limiting amendment. The language
requiring intent to deprive of equal protec-
tion, or equal privileges and immunities,
means that there must be some racial, or
perhaps otherwise class-based, invidiously
discriminatory animus behind the conspira-
tors’ action. The conspiracy, in other
words, must aim at a deprivation of the
equal enjoyment of rights secured by the
law to all.
Griffin v. Breckenridge, 403 U.S. 88, 102, 91
S.Ct. 1798 (1971) (footnotes omitted). In this
case, where the complaint alleges a conspiracy
motivated by intent to deprive plaintiffs qua
Means supporters of their right to vote, the
‘“constitutional shoals” of interpreting the stat-
ute as a general federal tort law have been
circumnavigated.
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son which harassed and threatened those
who opposed the Wilson administration.
Defendant Glenn Three Stars is identi-
fied as leader of the force and another
defendant, Bennie “Tote” Richards, is al-
leged to be a member. As to these two
defendants and defendant Richard
“Dick” Wilson we hold that the com-
plaint very inartfully states a claim un-
der 42 U.S.C. § 1985(3).

III. The Indian Civil Rights Act.

[22] We agree with the district
court’s conclusion that 25 U.S.C. § 13026
provides rights only against the tribe
and governmental subdivisions thereof,
and not against tribe members acting in
their individual capacities. Spotted Ea-
gle v. Blackfeet Tribe, 301 F.Supp. 85,
89-90 (D.Mont.1969). The statute pro-
vides that: “No Indian tribe in exercis-
ing powers of self-government shall
. .” engage in the prohibited con-
duct. 25 U.S.C. § 1302. “Indian tribe”
and “powers of self-government” are
defined in 25 U.S.C. § 1301(1) and (2).7
When sections 1301 and 1302 are read
together it is plain that only actions of
the tribe and tribal bodies are con-
strained.

[23] To some extent then, the historic
immunity from suit has been abrogated
by the Indian Civil Rights Act. Daly v.
United States, 483 F.2d 700, 705 (8th Cir.
1973); Luxon v. Rosebud Sioux Tribe,
455 F.2d 698, 700 (8th Cir. 1972). There-
fore, even though tribal immunity pre-
vents suit against the tribe or its govern-

6. The specific provision with which we are
concerned here is 25 U.S.C. § 1302(8):
25 U.S.C. § 1302. Constitutional Rights
No Indian tribe in exercising powers of
self-government shall—

(8) deny to any person within its jurisdic-
tion the equal protection of its laws or de-
prive any person of liberty or property with-
out due process of law .

7. 25 U.S.C. § 1301. Definitions

For purpose of this subchapter, the term—
(1) “Indian tribe” means any tribe, band,
or other group of Indians subject to the ju-
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mental arms under 42 U.S.C. § 1985(3),
the Means supporters can still sue these
bodies under 25 U.S.C. § 1302.

Subsection 8 of 25 U.S.C. § 1302 is
modeled closely after the equal protec-
tion clause of the federal Constitution.
Federal courts have refused to decide
election contests based on equal protec-
tion arguments in the absence of allega-
tions of intentional deprivation of the
right to vote. See Snowden v. Hughes,
321 U.S. 1, 11, 64 S.Ct. 397, 88 L.Ed. 497
(1944); Smith v. Cherry, 489 F.2d 1098,
1102-1103 (7th Cir. 1974); Cameron v.
Brock, 473 F.2d 608, 610 (6th Cir. 1973).
Thus, in Pettengill v. Putnam County
R-1 School District, 472 F.2d 121, 122
(8th Cir. 1973) we refused to decide a
school bond election contest based on a
contention that administrative errors had
diluted plaintiffs’ votes.

[24,25] The district court correctly
concluded that the standard for setting
aside a tribal election must be at least as
restrictive as that applied in non-Indian
local election cases under the Constitu-
tion. We agree that there are no allega-
tions of fact in the complaint to show
that the Oglala Sioux Tribe or the Tribal
Council has intentionally deprived
Means supporters of equal protection of
the law, nor that they have attempted to
do so.

[26] We note, however, that a claim
of intentional interference with plain-
tiffs’ voting rights is stated against the
Tribal Election Board. Numerous elec-
tion errors and irregularities allegedly

risdiction of the United States and recog-
nized as possessing powers of self-govern-
ment;

(2) “powers of self-government” means
and includes all governmental powers pos-
sessed by an Indian tribe, executive, legisla-
tive, and judicial, and all offices, bodies, and
tribunals by and through which they are ex-
ecuted, including courts of Indian offenses



842

affected the result of the election. In
addition, the complaint states: “The
three-person Election Board failed to
provide proper instructions to election
judges and clerks in a deliberate attempt
to confuse the situation to insure the
success of the illegal practices.” This is
alleged to be part of a conspiracy be-
tween Wilson and “other tribal officers”
to insure Wilson’s election. Although it
seems to us that such an allegation
would be difficult to prove, it would be
sufficient to state a claim for denial of
equal protection if this were alleged
against a local government in a non-In-
dian case.

[27] Additional considerations of the
desirability of preservation of unique
tribal cultures and continued vitality of
tribal governments underlie the Indian
Civil Rights Act, however, and these con-
siderations counsel great caution in ap-
plying traditional constitutional princi-
ples to Indian tribal governments.
O’Neal v. Cheyenne River Sioux Tribe,
482 F.2d 1140, 1144 (8th Cir. 1973);
Note, The Indian Bill of Rights and the
Constitutional Status of Tribal Govern-
ments, 82 Harv.L.Rev. 1343, 1368 (1969).
In this case, the alleged interference
with plaintiffs’ voting rights is not
founded in tribal custom or governmen-
tal purpose which would justify modifi-
cation of traditional equal protection
concepts. Rather, the complaint alleges
an intentional interference by the Elec-
tion Board with tribal members’ rights
to participate in their government, which
are granted them by the Oglala Sioux
Constitution. We believe this alleged vi-
olation falls within the protection of 25
U.S.C. § 1302(8), and the Election Board
is an “Indian tribe” exercising powers of
self-government as defined by 25 U.S.C.
§ 1301(1) and (2). Therefore it was error
to dismiss the complaint against the de-
fendant, the Oglala Sioux Tribal Elec-
tion Board.
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The order of the district court is re-
versed with respect to dismissal of the
complaint against Richard “Dick” Wil-
son, Glenn Three Stars, Bennie “Tote”
Richards, and the Oglala Sioux Election
Board; dismissal of the complaint
against the other defendants is affirmed.
The case is remanded to the district
court for further proceedings consistent
with this opinion.

WEBSTER, Circuit Judge (concurring
in part and dissenting in part).

I concur in Parts I and III of the
opinion, but I respectfully dissent from
the holding in Part II.

I cannot agree that supporters of a
particular candidate form a sufficiently
discrete class upon which to predicate
federal jurisdiction under 42 U.S.C.
§ 1985(3). Race is not involved in this
contest; Indian supporters of one group
of political candidates bring this action
against Indian supporters of another.
The holding in Part II of the majority
opinion permits a non-insular, mutable,
amorphous group to satisfy the alterna-
tive requirement in Griffin v. Brecken-
ridge, 403 U.S. 88, 102, 91 S.Ct. 1790,
1798, 29 L.Ed.2d 338 (1971), that “there
must be some racial, or perhaps other-
wise class-based, invidiously discrimina-
tory animus behind the conspirators’ ac-
tion.” (Emphasis added.)

Taken to its logical extension this hold-
ing grants federal jurisdiction to any
group of supporters of a local candidate
who claim they were purposefully vie-
timized by their opponents in state or
local elections. Thus is introduced into
our system a “general federal tort law”
feared by Justice Stewart, author of
Griffin, 403 U.S. at 102, 91 S.Ct. 1790.

Acceptance of my view on this point
would not leave the plaintiffs without a
remedy. See Point III of the majority
opinion.



