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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
ROTHE DEVELOPMENT, INC,, )
4614 Sinclair Road )
San Antonio, TX 78222 )
Plaintiff, )
)

v. ) Civil Action No. 12-CV-744
)
DEPARTMENT OF DEFENSE )
1000 Defense Pentagon )
Washington, DC 20301-1000 )
and )
SMALL BUSINESS ADMINISTRATION )
409 3rd Street, SW )
Washington, DC 20416 )
Defendants. )
)

ORIGINAL COMPLAINT

Plaintiff, ROTHE DEVELOPMENT, INC. (“ROTHE”), alleges the following against
Defendants DEPARTMENT OF DEFENSE (“DoD”), and SMALL BUSINESS
ADMINISTRATION (“SBA”) (jointly “Defendants”):

NATURE OF THE ACTION

1. ROTHE files this action to obtain a declaration that the racial classification of section
8(a) of the Sméll Business Act, defined herein, is facially unconstitutional.

2. The racial classification of section 8(a) prevents ROTHE from bidding on Defendants’
contracts on an equal footing, in violation of the equal protection component of the Due Process
Clause of the Fifth Amendment of the Constitution, in violation of Article I section 1 of the

Constitution, and in violation of ROTHE’s rights under same.
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3. Therefore, as further relief, ROTHE also requests that the Court prospectively enjoin all
uses of the racial classification of section 8(a) by Defendants that prevent ROTHE from bidding
on Defendants’ contracts on an equal footing.

4. ROTHE also requests its costs, attorneys fees, and expenses in this action under the Equal
Access to Justice Act, 28 U.S.C. § 2412.

5. ROTHE is not required to and does not seek to enjoin any specific solicitation or contract
or pursue any as-applied challenge. It brings solely a facial constitutional challenge in this action.
6. ROTHE seeks no money damages.

JURISDICTION AND VENUE

7. This Court has jurisdiction pursuant to 28 U.S.C. § 1331, because this action arises under
the Constitution and the laws of the United States.
8. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(e)(1)(A) & (B). The official
residence of all defendants for venue purposes is the District of Columbia. In addition, a
substantial part of the unconstitutionality of the challenged racial classification arises from
omissions that occurred in the District of Columbia.

PARTIES
9. Plaintiff ROTHE DEVELOPMENT, INC., 4614 Sinclair Road, San Antonio, Texas
78222, is a Texas corporation.
10.  Defendant DEPARTMENT OF DEFENSE, 1000 Defense Pentagon, Washington, DC
20301-1000, is an Executive department of the United States.
11. Defendant SMALL BUSINESS ADMINISTRATION, 409 3rd Street, SW, Washington,

DC 20416 is an agency under the general direction and supervision of the President.
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FACTS

Section 8(a)’s Racial Classification

12. SBA’s 8(a) program was established through an amendment to the Small Business Act on
October 24, 1978, Pub. L. No. 95-507, § 202, 92 Stat. 1757, 1761 (codified as amended at 15
U.S.C. § 637 (2006)).!

13.  The stated purposes of the 8(a) program include “promot[ing] the business development
of small business concerns owned and controlled by socially and economically disadvantaged
individuals” and “clarify[ing] and expand[ing] the program for the procurement by the United
States of articles, supplies, services, materials, and construction work from small business
concerns owned by socially and economically disadvantaged individuals.” 15 U.S.C. § 631(£)(2)
(2006).

14.  The statute defines socially disadvantaged individuals as “those who have been subjected
to racial or ethnic prejudice or cultural bias because of their identity as a member of a group
without regard to their individual qualities.” Id. § 637(a)(5).

15.  “Economically disadvantaged individuals are those socially disadvantaged individuals
whose ability to compete in the free enterprise system has been impaired due to diminished
capital and credit opportunities . . . .” and are thus a subset of the socially disadvantaged. Id.
§ 637(a)(6)(A).

16.  According to the statute, “[tlhe [g]overnment-wide goal for participation by small
business concerns owned and controlled by socially and economically disadvantaged individuals
shall be established at not less than 5 percent of the total value of all prime contract and

subcontract awards for each fiscal year.” Id. § 644(g)(1).

! All citations to the United States Code are to the 2006 code edition.

-3-
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17.  The statute provides:

It shall be the duty of the [Small Business] Administration and it is hereby
empowered, whenever it determines such action is necessary or appropriate—

(A) to enter into contracts with the United States Government and any
department, agency, or officer thereof having procurement powers . . . . In any
case in which the Administration certifies to any officer of the Government
having procurement powers that the Administration is competent and responsible
to perform any specific Government procurement contract to be let by any such
officer, such officer shall be authorized in his discretion to let such procurement
contract to the Administration upon such terms and conditions as may be agreed
upon between the Administration and the procurement officer. .. .;

(B) to arrange for the performance of such procurement contracts by negotiating
or otherwise letting subcontracts to socially and economically disadvantaged
small business concerns . . . . ;

(C) to make an award to a small business concern owned and controlled by
socially and economically disadvantaged individuals . . . .

Id. § 637(a)(1)(A)-(C).

18.  The statute then provides that “[a] contract opportunity offered for award pursuant to this

subsection shall be awarded on the basis of competition restricted to eligible [p]rogram

[plarticipants” if certain criteria are met. Id. § 637(a)(1)(D).

19.  “Eligible program participants™ are those eligible to receive contracts under § 637(a). Id.

§ 636(j)(10).

20.  The only “small business concerns” eligible to receive 8(a) contracts are:

€8 those small business concerns that are “socially and economically

disadvantaged,” id. § 637(a)(1)(B), meaning those more than “51% owned by
one or more socially and economically disadvantaged individuals,” id.
§ 637(a)(4)(i)(1); or

2) those outright “owned and controlled by socially and economically
disadvantaged individuals.” Id. § 637(a)(1)(C).

21.  The definition of the term “socially disadvantaged” contains a racial classification. Id.

§ 637(a)(5) (defining socially disadvantaged individuals as “those who have been subjected to
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racial or ethnic prejudice or cultural bias because of their identity as a member of a group
without regard to their individual qualities.”).
22.  The statute also contains an additional racial classification in a presumption that all
individuals who are members of certain racial groups are socially disadvantaged. Id. § 631(f)
(“such groups include, but are not limited to, Black Americans, Hispanic Americans, Native
‘Americans . . . Asian Pacific Americans . . . and other minorities”).?
23.  In addition to the racial groups presumed socially disadvantaged under the statutory
presumption, the Small Business Administration has purported to designate additional racial
groups as socially disadvantaged. 13 C.F.R. § 124.103(b).
24.  Under the statute, benefits flow from the status conferred by the definition and
presumption, through a statutory goal to award a certain percentage of prime- and sub-contracts
to socially disadvantaged small business concerns. Id. §§ § 637(a)(1)(D) & 644(g)(1).

Denial of Equal Protection
25.  The definition, the presumption, and the goal, taken together, comprise the “racial

classification of section 8(a)” (“section 8(a)’s racial classification” or the “statutory racial

2 Congressional amendments in 1986 (Pub. L. No. 99-272, § 18015, 100 Stat. 370) and
1988 (Pub. L. No. 100-656, § 207, 102 Stat. 3861, as amended by Pub. L. No. 101-37, § 6, 103
Stat. 72) also added “Indian tribes” and “Native Hawaiian Organizations” to the races deemed
presumptively socially disadvantaged by 15 U.S.C. § 631(f)(1). However, ROTHE does not
challenge the classifications “Indian tribes” and “Native Hawaiian Organizations” in this action.
ROTHE understands the distinction in law drawn between “Native American” as a racial
classification, on one hand, and an entity the United States has treaty or trust obligations towards,
such as an “Indian tribe” or a “Native Hawaiian Organization” on the other. Cf. Morton v.
Mancari, 417 U.S. 535 (1974) (legislation that singles out federally recognized Indian tribes is
Constitutional “where the preference is reasonable and rationally designed to further Indian self-
government”). ROTHE is only challenging the racial classification of section 8(a), which by
definition includes only those groups currently classified by law as being “racial” groups: Black
Americans, Hispanic Americans, Native Americans, Asian Pacific Americans, and other
minorities to be determined by the SBA (to date, Subcontinent Asian Americans).
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classification”) which denies ROTHE an equal footing to bid on Defendants’ contracts and
which ROTHE challenges as facially unconstitutional in this action.

26.  Defendants did not, and do not, have a compelling governmental interest that justifies
section 8(a)’s racial classification.

27.  Assuming arguendo that Defendants had a legitimate compelling interest, the statutory
racial classification is not narrowly tailored to meet any such compelling interest.

28.  The Defendants cannot produce evidence that shows “the most exact connection between
justification and classification,” r_equired by strict scrutiny; i.e., Defendants cannot show a
relevant causal relationship between their alleged evidence and the racial classification of section
8(a), whether in terms of a “compelling interest” to enact the racial classification or “narrow
tailoring” of its scope. Moreover, there is no causal relationship between the racial classification
and any remedy for alleged discrimination.

29.  Defendants cannot produce “a strong basis in evidence” to demonstrate the racial
classification of section 8(a) is supported by a compelling interest, i.e., that it is supported by
probative evidence that satisfies strict scrutiny.

Violation of Non-Delegation Doctrine

30.  The racial classification of section 8(a), whether with the definition alone or with the
definition and the presumption together or otherwise, is a facially unconstitutional delegation of
Congressional power to SBA, to the extent it purports to delegate the authority to make or enact
racial classifications for “those who have been subjected to racial or ethnic prejudice or cultural
bias because of their identity as a member of a group without regard to their individual qualities”

(definition, 15 U.S.C. § 637(a)) or “other minorities” (presumption, 15 U.S.C. § 631(%)).
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Injury to Rothe

31.  The facts that establish Rothe’s standing are those set forth in the Affidavit of ROTHE
Vice President and corporate representative Dale Patenaude and attachments 1-5 thereto,
attached to this Original Complaint and cited and incorporated herein by reference.

32.  Section 8(a)’s racial classification denies ROTHE the equal protection of the laws to the
extent it prevents ROTHE from competing for Defendants contracts on an equal footing with
members of racial groups that receive benefits under the racial classification. Aff. of Patenaude
at 2.

33.  The denial of equal protection includes the exclusion of ROTHE from contracting
opportunities that ROTHE would otherwise, but is not permitted to compete for, because it
cannot participate in and has no desire to participate in the section 8(a) program and thus is not a
beneficiary of section 8(a)’s racial classification. Id. at 2 & 5.

34.  The denial of equal protection includes the purported designation of additional racial
groups as socially disadvantaged by the SBA, which prevents ROTHE from bidding on an equal
footing with members of those designated racial group(s). Id. at 2.

35.  The unconstitutional delegation of authority to SBA to designate additional racial groups
as socially disadvantaged is also an independent injury to ROTHE, insofar as it confers any
competitive benefits on the racial groups designated by SBA—regardless of whether those
benefits, conferred through section 8(a)’s racial classification, are themselves unconstitutional as
a denial of equal protection. /d. at 2.

36. ROTHE is a small business concern that satisfies the applicable SBA size requirements

for its industry with respect to net worth and number of employees. /d. at 3.
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37.  ROTHE bids on small business contracts in its area of expertise, nationwide, including
contracts with DoD. /d. at 3-4.

38.  In terms of bid frequency, ROTHE has historically and will continue to bid annually on
approximately $100 million of contracts in its area of expertise, in order to yield approximately
$10 million of annual gross income. Id. at 3.

39.  Approximately 85-90% of ROTHE’s annual gross income is derived from contracts with
DoD. Id. at 4.

40.  Defendants have let numerous contracts in ROTHE’s area of expertise that have been set
aside under section 8(a) using the racial classification, and the number and dollar value of those
contracts is increasing relative to similar contracts not set aside under section 8(a). Id. at 4-5.

41.  Data from the federal government’s own procurement data system cited in the Affidavit
of Dale Patenaude demonstrates that section 8(a)’s racial classification has foreclosed a not
insignificant portion of ROTHE’s potential business opportunities. Id. at 5-6.

42.  Defendants have not stopped letting and are likely to continue to let contracts involving
ROTHE’s area of expertise that are set aside under section 8(a) using the racial classification. Id.
at4 & 6.

43.  Thus, sometime in the near future ROTHE will want to bid on another government
contract that pertains to its area of expertise that Defendants will have set aside under section
8(a) using the racial classification. /d. at 4 & 6.

44.  ROTHE is able and ready to bid on contracts and a discriminatory statutory racial

classification prevents it from doing so on an equal basis. Id. at 6.
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45. ROTHE would otherwise, but is not permitted to compete for such contracts against
small businesses that benefit from the section 8(a)’s racial classification when the contracts are
set aside. Id. at 5.

46.  If Defendants are not enjoined, they will continue to violate ROTHE’s Constitutional
rights.

Identification of Causes of Action and Sources of Relief

47.  The Constitution itself provides a cause of action for equal protection claims. Bolling v.
Sharpe, 347 U.S. 497 (1954); Davis v. Passman, 442 U.S. 228 (1979); U.S. Const. Amend. V.
The Court may order the relief in 28 U.S.C. § 2201 and 2202.

48.  The Constitution itself provides a cause of action for nondelegation claims. U.S. Const.
Art. 1 § 1. The Court may order the relief in 28 U.S.C. § 2201 and 2202.

49.  The Administrative Procedure Act provides a second cause of action for the same relief
on the nondelegation claim. ROTHE has suffered legal wrong to the extent SBA has purported to
exercise what power Congress has unconstitutionally delegated, and thus has a cause of action
under 5 U.S.C. § 702, for the relief available pursuant to 5 U.S.C. § 706(2)(B) (“The reviewing
court shall . . . hold unlawful and set aside agency action, findings, and conclusions found to be .
. . contrary to constitutional right, power, privilege, or immunity.”)

50.  All conditions precedent to the filing of this action have occurred.

FIRST CLAIM FOR RELIEF
(Declaratory Judgment)

51.  ROTHE hereby incorporates all preceding paragraphs.
52, The racial classification of section 8(a) prevents ROTHE from bidding on Defendants’
contracts on an equal footing, in violation of the equal protection component of the Due Process

Clause of the Fifth Amendment of the Constitution.
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53.  The racial classification of section 8(a) is also an unconstitutional delegation of
legislative authority to Defendant SBA in violation of Article I section 1 of the Constitution, not
only because it prevents ROTHE from bidding on Defendants’ contracts on an equal footing, but
because the mere act of racially classifying (and thus extending the benefits of the racial
classification to the designated racial groups) is a legislative power that cannot be and was not
lawfully delegated under Article I, section 1 of the Constitution.

54.  Pursuant to 28 U.S.C. § 2201 and 5 U.S.C. § 706(2), the Court is requested to adjudge,
decree, declare, and hold the same unlawful and facially unconstitutional.

SECOND CLAIM FOR RELIEF
(Injunctive Relief)

55.  ROTHE hereby incorporates all preceding paragraphs.

56. ROTHE is directly injured by the unconstitutional racial classification of section 8(a),
and will suffer additional irreparable harm if the racial classification of section 8(a) remains in
effect.

57.  ROTHE has no adequate remedy at law.

58.  The balance of hardships and the public interest favor injunction of the unconstitutional
racial classification of section 8(a).

59. Pursuant to 28 U.S.C. §2202 and 5 U.S.C. § 706(2), the Court is requested to
permanently enjoin Defendants’ use of section 8(a)’s racial classification to the extent it prevents
ROTHE from competing for Defendants’ contracts on an equal footing, and set it aside as
facially unconstitutional.

THIRD CLAIM FOR RELIEF
(Costs, Attorneys Fees, and Expenses Pursuant to 28 U.S.C. § 2412)

60. ROTHE hereby incorporates all preceding paragraphs.

-10 -
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61. ROTHE has been forced to retain attorneys to vindicate its constitutional rights and
interests, and to vindicate its interests on a level playing field before Defendants generally.

62. ROTHE satisfies all party eligibility requirements under 28 U.S.C. § 2412. Affidavit of
Dale Patenaude at 3.

63.  The position of Defendants is not substantially justified. Any defense of this action by
Defendants is vexatious, litigation-multiplying, in bad faith, for purposes of delay, and
unconscionable.

64. Pursuant to 28 U.S.C. § 2412, the Court is requested to award costs and reasonable
attorneys’ fees and expenses in its discretion or as mandated by statute.

PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, PLAINTIFF ROTHE DEVELOPMENT, INC.
RESPECTFULLY REQUESTS THAT THIS COURT ISSUE A JUDGMENT TO:

1. Declare that section 8(a)’s racial classification is facially unconstitutional.

2. Permanently enjoin Defendants’ use of section 8(a)’s racial classification to the extent it
prevents ROTHE from competing for Defendants’ contracts on an equal footing, and set it aside

as facially unconstitutional.

3. Award Plaintiff its costs of this action and attorneys’ fees and expenses; and
4. Grant such other relief as the Court deems just and proper.
Dated May 9, 2012. Respectfully submitted,

/s/ David F. Barton

David F. Barton

District Court Bar No. TX0096
Texas Bar No. 01853300
GARDNER LAW

745 E. Mulberry Avenue, Suite 500
San Antonio, Texas 78212-3149
Telephone: (210) 733-8191

-11 -
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Telecopier: (210) 733-5538
Email: dfbarton@gardner.sa.com
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