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cannot directly strip the Community of its
fishing and water rights in the Eel River.
While such relicensing conceivably could
diminish the value of these rights, it is far
from certain to do so. FERC was free to
relicense the plant even while assuring in-
creased water flows from the Eel River—
an arrangement ultimately provided for in
the settlement.  FERC in fact had a fiduei-
ary obligation to act with the Community’s
interests in mind in establishing its fishing
and water rights.

The notion that the relicensing proceed-
ings in the instant case would directly af-
fect the Community’s property interests,
then, was purely speculative, especially giv-
en the fact that FERC was considering re-
licensing PG & E, not licensing it for the
first time. The Community’s property in-
terests almost surely were already affected
during the initial licensing period; it is not
apparent how relicensing would affect
these interests more. To require, as the
Mullane line of cases does, that the
government provide for actual notice to
reasonably ascertainable interested persons
is one thing. To require, as the Communi-
ty urges, that the government provide for
actual notice to such individuals prior to
every proceeding that might affect their
interests is quite another thing, a hopeless-
ly burdensome standard with which an ac-
tive agency like FERC could not hope to
comply.

CONCLUSION

FERC’s motion to dismiss for lack of
jurisdiction is granted except for that por-
tion of the Community’s petition seeking
review of FERC’s denial of the Communi-
ty’s motion for intervenor status. We con-

Walker v. City of Hutchinson, 352 US. 112, 77
S.Ct. 200, 1 L.Ed.2d 178 (1956), the city had filed
suit to condemn part of the appellant’s property.
See also Schroeder v. City of New York, 371 U.S.
208, 83 S.Ct. 279, 9 L.Ed.2d 255 (1962) (condem-
nation proceedings). In Mennonite, 462 U.S. at
794, 103 S.Ct. at 2709, actual notice of a tax sale
was given to the delinquent owner of real prop-
erty but not to the mortgagee, although it is
clear that such a tax sale “immediately and
drastically diminishes the value of th[e mortgag-
ee’s] security interest by granting the tax-sale
purchaser a lien with priority over that of all
other creditors.” Id. at 798, 103 S.Ct. at 2711.
In Pope, 108 S.Ct. at 1343, creditors under state
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clude that FERC did not abuse its discre-
tion in denying the Community’s motion to
intervene.

Cal Trout’s petition for review is DIS-
MISSED. The Community’s petition for
review is DENIED IN PART and DIS-
MISSED. Each party shall bear its own
costs for this appeal.
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Indian tribes brought action challeng-
ing act authorizing distribution of funds

statute had two months from the date of publi-
cation of notice of the commencement of pro-
bate proceedings in which to present- their
claims against the estate; yet because the credi-
tor in Pope did not see the published notice, its
claim, when finally filed, was time barred. Al-
though the Pope Court described both the case
before it and the earlier Mennonite case as
standing for the proposition' that “[i]t is not
necessary for a proceeding to directly adjudicate
the merits of a claim in order to ‘adversely
affect’ that interest,” id. 108 S.Ct. at 1346, both
cases involved government proceedings that
were incontestably going to affect the appel-
lants’ property interests.
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allocated to satisfy compromise judgment
entered in dispute between United States
and tribes. The United States District
Court for the District of Montana, Paul G.
Hatfield, J., 686 F.Supp. 831, granted
Government’s motion to dismiss. Indian
tribes appealed. The Court of Appeals,
Fletcher, Circuit Judge, held that action
was barred by six-year statute of limita-
tions for civil actions against the United
States. :

Affirmed.

1. Federal Courts 776

" Court of Appeals reviews de novo dis-
trict court’s dismissal for lack of subject
matter jurisdiction.

2. Federal Courts ¢=776

Whether district court applied correct
statute of limitations is a question of law
reviewed de novo.

3. Federal Civil Procedure 1754

Where issue of limitations requires de-
termination of when claim begins to accrue,
complaint should be dismissed only if evi-
dence is so clear that there is no genuine
factual issue and determination can be
made as a matter of law.

4. United States ¢=133

Plaintiff’s failure to sue United States
within period of limitations is not simply a
waivable defense; it deprives district court
of jurisdiction to entertain action. 28 U.S.
C.A. § 2401(a).

5. Indians €>27(4) ;
Indian tribes are not exempt from stat-

utes of limitations governing actions
against the United States.

6. United: States 133 - - e

Six-year ‘statute of limitations for civil
actions commenced against the United
States applies to equitable claims as well as
claims for monetary damages. 28 U.S.C.A.
§ 2401(a).

7. Indians €=27(4)

 Six-year statute of limitations for ac-
tions against the United States applied to
bar action brought by Indian tribes chal-
lenging Distribution Act pursuant to which
portion of funds allocated to satisfy com-
promise judgment - entered by Indian
Claims Commission would be distributed to
individual lineal descendants who were not
members of tribes; action was not brought
within six years from date of Act’s enact-
ment. 28 U.S.C.A. § 2401(a); Civil Rights
Act of 1968, § 201 et seq., 25 U.S.C.A.
§ 1301 et seq.

8. United States ¢=133

Specific time provisions contained in
Indian Claims - Commission Act did not
preempt general six-year statute of limita-
tions for actions brought against the Unit-
ed States. Indian Claims Commission Act,
§ 2, 25 U.S.C.(1976 Ed.) § 70; 28 US.C.A.
§ 2401(a).

9. Limitation of Actions ¢=95(8)

Indian tribes’ challenging portion of
Distribution Act which authorized distribu-
tion of funds, allocated to satisfy compro-
mise judgment, to individual lineal descend-
ants who were not members of tribes ac-
crued on date of enactment, rather than on
date “roll” of lineal descendants was ap-
proved by Secrétary of Interior, for pur-
poses of six-year statute of limitations ap-
plicable to civil actions against the United
States. 28 U.S.C.A. § 2401(a); 25 U.S.C.A.
§ 1300d et seq. '

10. Limitation of Actions €=95(8)
Six-year statute of limitations for civil
actions against the United States was not
tolled, with respect to Indian tribes’ chal-
lenge to Distribution Act, merely because
of ‘various changes in governing case law
after “enactment of-the Aect which tribes
contended first gave them a reasonable
probability of successfully prosecuting
their claim against the -Government; fact
that applicable case law until 1983 led
tribes to believe Government's sovereign
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immunity was not waived by Tucker Act
was unpersuasive since none -of the claims
asserted were Tucker Act claims. 28 U.S.
C.A. § 2401(a).

Bertram E. Hirsch, Floral Park, N.Y., for
plaintiffs-appellants.

M. Alice Thurston, Dept. of Justice,
Washington, D.C., for defendants-appel-
lees.

Appeal from the United States District
Court for the District of Montana.

Before BROWNING, SCHROEDER
and FLETCHER, Circuit Judges.

FLETCHER, Circuit Judge:

The Sisseton-Wahpeton Sioux Tribe, the
Devils Lake Sioux Tribe, and the Sisseton-
Wahpeton Sioux Council of the Assiniboine
and Sioux Tribes (“the Tribes”) appeal
from the district court’s dismissal of their
suit, 686 F.Supp. 831, which the court
found was barred by the six year statute of
limitations imposed by 28 U.S.C. § 2401(a)
on all civil actions against the United
States. The Tribes brought suit in 1987 to
challenge the 1972 law that established the
system for distributing a judgment entered
by the Indian Claims Commission in 1967.
We affirm the district court’s dismissal.

1. Congress .created the Indian Claims Commis-
sion in 1946 to provide Indian tribes a forum
for pursuing a variety of claims against the
federal government. The Commission’s life was
extended until 1978, at which time its unfin-
ished work was transferred to the Court of
Claims. The Commission’s jurisdiction was re-
stricted to claims brought by tribes, as opposed
to individual Indians. The statute allowed
tribes to bring any claim that accrued anytime
before five years after the ICCA was enacted.

The Commission heard claims and submitted
_its reports to Congress. When a report deter-
mining that a claimant was entitled to recover
was filed with Congress, that report had the
effect of a final judgment, and authorized the
appropriation of money necessary to pay the
judgment. The Secretary of Interior then would
compose a plan for Congressional approval.
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FACTS

The underlying facts are not in dispute.
In the 1860’s, the United States govern-
ment took 27 million acres of land in Iowa,
Minnesota, - and South Dakota from the
Sisseton-Wahpeton Tribes and subsequent-
ly failed to satisfy the terms of the trea-
ties. The Tribes brought claims against
the federal government around 1950 under
Section 2 of the Indian Claims Commission
Act, 25 U.S.C. § 70.! The Tribes and the
government eventually reached a compro-
mise settlement, which was filed with Con-
gress, and thereby became final, in July
1967. Sisseton and Wahpeton Bands or
Tribes v. United States, 18 Ind.Cl.Comm.
526-1 (1967). Following the usual proce-
dure in these actions, in 1968 Congress
appropriated the money to satisfy the set-
tlement and deposited the money in a U.S.
Treasury account.

In 1972, Congress enacted a plan for
distributing the money. 25 US.C.
§§ 1300d-8, 1300d-4. This plan appor-
tioned the judgment fund according to
“reservation residence and other residence
shown on the 1909 McLaughlin annuity
roll” and distributed approximately 22% of
the fund to the Devils Lake Sioux, 43% to
the Sisseton-Wahpeton Sioux, 10% to Assi-
niboihe and Sioux Tribe, and 256% to “[a]ll
other Sisseton and Wahpeton Sioux.”
These latter “lineal descendants” are per-
sons who are not eligible for membership
in any of the tribes, but who can trace their
lineal ancestry to someone who was a tribal

According to F. Cohen's 1982 treatise, Hand-
book of Federal Indian Law, “Congress and the
affected tribe have the right to control the dispo-
sition and distribution of claim -awards. Con-
gress has the power to determine the members
of the tribe entitled to receive proportionate
shares of tribal lands or funds. This general
power also includes the right to establish proce-
dures to determine tribal membership for the
distribution of damage claim awards if there is
an appropriation satisfying the judgment and if
per capita distribution of the judgment is in-
tended by Congress. Although distribution
schemes enacted or approved by Congress are
subject to judicial review, a distribution plan
generally will not be disturbed if it is rationally
tied to the government’s unique obligation to
the tribe.” Id. 573-574. See also Delaware Trib-
al Business Comm. v. Weeks, 430 U.S. 73, 85, 97
S.Ct. 911, 919, 51 L.Ed.2d 173 (1977).
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member. The bill authorized the Tribes to
retain 30% of their award to be used for
programs to benefit the Tribes’ member-
ship, with the remaining 70% to be distrib-
uted per capita to tribal members. -The
Tribes were directed to bring current their
membership rolls. The Secretary of Interi-
or was charged with preparing a roll of the
lineal descendants of the Sisseton and
Wahpeton Mississippi Sioux Tribes, and the
money allocated to “all other Sisseton
Wahpeton Sioux” was to be paid per capita
to those persons appearing on the roll
The roll was completed in April 1987, and
payment was scheduled for May 7, 1987.

In April 1987, the Tribes sued to block
payment. to the lineal descendants and to
require the United States to pay their share
instead to the Tribes. The Complaint listed
eight claims for relief, including various
due process violations, unconstitutional tak-
ing, breach of contract, and breach of the
1968 Appropriation Act. The District
Court for the District of Montana prelimi-
narily enjoined the government from dis-
bursing any funds. The Court noted that
the complaint raised serious questions, but
criticized as “inexcusable” the Tribes’ lack
of diligence in bringing the action. In its
final order, the Court ruled that all of the
Tribes’ claims are time-barred by 28 U.S.C.
§ -2401(a), rejecting their argument that the
statute of limitations either is inapplicable
or was tolied. The court found that it was
irrelevant whether the claims were phrased
in terms of a breach of contract, a breach
of trust responsibility, or a constitutional
violation, sinece under any theory of a viola-
tion of the Tribes’ rights, the cause of
action stemmed from and accrued at the
time the 1972 Distribution Act was passed.
The district court made no determination of
the merits.

JURISDICTION AND STANDARD
o OF REVIEW '
This court has jurisdiction under 28
U.S.C. § 1291. The district court entered
judgment on May 3, 1988, and the notice of
appeal was filed on June 20, 1988. The
appeal is timely under FRAP 4(a)(1), which

provides that where the United States is a
party, notice must be filed within 60-days
after entry of the judgment.

[1-3] We review de movo a district
court’s dismissal for lack of subject matter
jurisdiction. Kruso v. International Tel.
& Tel. Corp., 872 F.2d 1416, 1421 (9th
Cir.1989); Peter Starr Prod. Co. v. Twin
Continental Films, 783 F.2d 1440, 1442
(9th Cir.1986). Whether the district court
applied the correct statute of limitations
also is a question of law, reviewed de novo.
Christensen v. United States, 755 F.2d
705, 707 (9th Cir.1985). However, where
the issue of limitations requires determina-
tion of when a claim begins to accrue, the
complaint should be dismissed only if the
evidence is so clear that there is no genuine
factual issue and the determination can be
made as a matter of law. In re Swine Flu
Prod. Liab. Litig., 164 F.2d 637, 638 (9th
Cir.1985); Lundy v. Union Carbide Corp.,
695 F.2d 394, 397-98 (9th Cir.1982);
Williams v. Borden, Inc., 637 F.2d 731,
738 (10th Cir.1980).

DISCUSSION

The Tribes’ substantive claims appear to
have some merit; they assert that at no
time prior to or including the entry of the
final judgment did the United States repre-
sent that nonmembers would have a right
to any portion of the judgment funds, and
that in approving the settlement, none of
the tribes understood that lineal descend-
ants would be sharing in the distribution of
the judgment fund. However, the Tribes
fail to explain why they waited fifteen
years to challenge the government’s clear
and explicit decision to award part of the
fund to nonmembers. Although the Tribes
offer many arguments why 28 U.S.C.
§ 2401(a)’s six year statute of limitations
either does not apply or was tolled, they all
run up against the same obstacle: the 1972
Distribution Act explicitly made the alloca-
tions that the Tribes now allege violated
their rights, and the effect and terms of
the Act were hardly obscure. In fact, the
Tribes participated in the creation of the
distribution plan, and eventually endorsed
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the Act. Although their support apparent-
ly was a compromise in order to get a
distribution plan passed and possibly would
not foreclose the Tribes from later bringing
suit to challenge the Act, the fact of their
participation does underscore the point that
the Tribes from the very beginning had full
knowledge of the Act they now challenge.

1. 28 US.C. § 2401(a) Statute of Limi-
tations.

The general statute of limitations appli-
cable to civil actions against the United
States, 28 U.S.C. § 2401(a), provides that
“every civil action commenced against the
United States shall be barred unless the
complaint is filed within six years after the
right of action first accrues.” The Tribes
do not argue that a different statute of
limitations applies; they simply challenge
the application of § 2401(a).

[4] The doctrine of sovereign immunity
precludes suit against the United States
without the consent of Congress; the
terms of its consent define the extent of
the court’s jurisdiction. The applicable
statute of limitations is a term of consent.
The plaintiff’s failure to sue within the
period of limitations is not simply a waiva-
ble defense; it deprives the court of juris-
diction to entertain the action. United
States v. Mottaz, 476 U.S. 834, 841, 106
S.Ct. 2224, 2229, 90 L.Ed.2d 841; Block v.
North Dakota, 461 U.S. 273, 292, 103 S.Ct.
1811, 1822, 75 L.Ed.2d 840 (1983); Soriano
v. United States, 352 U.S. 270, 273, 77
S.Ct. 269, 271-72, 1 L.Ed.2d 306 (1957).

[5,6]1 Indian Tribes are not exempt
from statutes of limitations governing ac-
tions against the United States. Mottaz,
476 U.S. at 842, 106 S.Ct. at 2229-30 (Quiet
Title Act’s statute of limitations applies to
Indians as well as to other litigants);
Mann v. United States, 399 F.2d 672, 673
(9th Cir.1968) (§ 2401(b)’s two year statute
of limitations in Federal Tort Claims Act
applied to bar Navajo plaintiff’s action);
Capoeman v. United States, 194 Ct.ClL
664, 440 F.2d 1002, 1008 (1971) (Tucker
Act’s six year statute of limitations, 28
U.S.C. § 2501, applies to Indians). Fur-
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ther, 28 U.S.C. § 2401(a) applies to eg-
uitable claims as well as claims for mone-
tary damages. Christensen v. United
States, 755 F.2d 705, 708 (9th Cir.1985)
(appellants’ equitable and legal claims
against Bureau of Indian Affairs time-
barred by § 2401(a)), cert. denied, 476 U.S.
1181, 106 S.Ct. 2914, 91 L.Ed.2d 543 (1986).

Because 28 U.S.C. § 2401 is a condition
of the waiver of sovereign immunity,
courts are reluctant to interpret the statute
of limitations in a manner that extends the
waiver beyond that which Congress clearly
intended. United States v. Kubrick, 444
U.S. 111, 117-18, 100 S.Ct. 352, 35657, 62
L.Ed.2d 259 (1979), Soriano, 352 U.S. at
276, 17 S.Ct. at 273; see, e.g., Block, 461
U.S. at 287, 103 S.Ct. at 1819-20 (applying
statute of limitations contained in Quiet
Title Act to bar the state’s suit; conditions
on the waiver of sovereign immunity “must
be strictly observed, and exceptions thereto
are not to be lightly implied.”). None of
appellants’ arguments overcome this bur-
den.

II. 28 US.C. § 2401 applies to actions
to enforce Indian Claims Commis-
sion judgments.

[7] The Tribes begin by claiming that
28 U.S.C. § 2401 does not apply to actions
on judgments in general because a court’s
jurisdiction to enforce a judgment contin-
ues until the judgment is satisfied. Appel-
lants rely on United States v. Taylor, 104
U.8. 216, 26 L.Ed. 721 (1881), which held
that where funds have been deposited to be
held for the use of the owner, the statute
of limitations runs from the time demand
for payment is made at the Treasury. Id.
at 222. The Tribes are not correct in char-
acterizing their suit as an action to enforce
a judgment. If anything, it is an action to
challenge a judgment. It is entirely differ-
ent from Taylor. In Taylor, the govern-
ment had sold a property owner’s land to
collect taxes and placed the surplus pro-
ceeds in a Treasury account to be held for
the owner until she applied for the money.
The claimant demanded the money more
than six years after it had been deposited.
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The Court understandably held the suit
was not barred by the statute of limita-
tions, analogizing from the rule applicable
to. trusts that the statute of limitations
does not begin to run until the trustee
“unequivocally repudiates” the trust, which
in the context of a trust occurs when the
trustee “claims to hold the estate as his
own.” The court reasoned that a cause of
action does not accrue until the beneficiary
has knowledge of the repudiation, which in
this context would occur only when the
trustee refused to pay the money to the
beneficiary, which presumably could occur
only after the beneficiary has demanded
the money. Id. The Tribes, in contrast,
had immediate knowledge of the precise
share of money Congress found them enti-
tled to as well as Congress’ intent to dis-
tribute the balance to others. Further,
Taylor and the other “trust repudiation”
cases involved uncontested claims, so that
it could only be a refusal to pay that could
constitute a “repudiation” of the trust.?
Here, in contrast, the Tribes lost their right
to the disputed funds once Congress passed
the 1972 Distribution Act. The allocation
of funds rather than a demand for payment
to the Tribes was the triggering event that
commenced the running of the statute of
limitations.

Second, the Tribes argue that § 2401(a)
is inapplicable to Indian Claims Commission
judgments because it is contrary to the
intent of the Indian Claims Commission
Act. The gist of the argument is that by
allowing tribes to bring claims accruing
any time up to five years after August 13,
1946, regardless of how early the cause of
action accrued, Congress established that it
“was not concerned about repose or that
Indian claims may be stale” This
stretches the Aect beyond reason. As the
Court interpreted it. in. United. States v.

Dann, 470.U.S. 89, 45, 105 S.Ct. 1058, 1062, -

2. See also Capoeman v. United States)'194 Ct.Cl.
664, 440 F.2d 1002 (1971) (rejecting Indian
plaintiff’s reliance on Taylor to claim exemption
from Tucker Act's six year period of limitations
because government had been holding money
adversely to Plaintiff Capoeman). .Cf. Jones v.
United States, 801 F.2d 1334, 1336 (Fed.Cir.,

84 L.Ed.2d 28 (1985), the Act had two pur-
poses. The “chief purpose” of the Act was
to “dispose of the Indian claims problem
with finality,” which was accomplished by
giving the Commission’s report filed with
Congress the effect of a final judgment.
The second purpose was to transfer from
Congress to the Indian Claims Commission
the responsibility for determining the mer-
its of Native American claims. Even if we
agree with the Tribes that Congress also
intended to open wider the door to federal
court especially for Indians to assert claims
based on wrongs that occurred when their
lands were taken, imposing no time limit on
challenges to the distribution plans fur-
thers none of these purposes.

The Tribes rely on Red Fox v. Red Fou,
564 F.2d 361 (9th Cir.1977) as support for
their claim that § 2401(a) is inapplicable to
Indian Claims Commission eclaims. Al
though the case is not as irrelevant as the
government suggests, we conclude that it
lends little comfort to the Tribes. The Red
Fox court held that the plaintiff’s due pro-
cess claims under the Indian Civil Rights
Act were barred by the state court’s judg-
ment in a domestic relations case because
the state court had fully and fairly litigated
the claims. Our court noted, however, that
“in view of the unique historical relation-
ship between the American Indian and the
federal government, we emphasize that a
state court judgment on the merits may not
invariably serve as the basis for the appli-
cation of res judicata in a federal suit for
alleged violation of the Indian Civil Rights
Act.” Id. at 365. Although we agree with
the Tribes that the policy underlying res
Judicata has some congruence with the
values promoted by-statutes of limitations,
we do not agree that this dicta in an Indian
civil rights case can be extended to make
inapplicable a statute of limitations. See,
e.g., Mottaz, 476 U.S. at 851, 106 S.Ct. at
2234 (‘Federal law rightly provides Indians

1986) (trustee may repudiate trust; so as to start
statute of limitations running on claim for
breach, either by words or by actions inconsist-
ent with obligations under the trust) cert. de-
nied, 481 U.S. 1013, 107 S.Ct. 1887, 95 L.Ed.2d
495 (1987).
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with a range of special protections. But
even for Indian plaintiffs, a waiver of sov-
ereign immunity cannot be lightly implied
but must be unequivocally expressed.”)
quoting United-States v. Mitchell, 445 U.S.
535, 538, 100 S.Ct. 1349, 1351, 63 L.Ed.2d
607 (1980).

{8] The Tribes also argue that the spe-
cific time provisions contained in the Indian
Claims Commission Act preempts the gen-
eral § 2401(a) statute of limitations. We
agree that when  legislation contains its
own statute of limitations, the more specif-
ic limitation preempts a more general stat-
ute of limitations. See, e.g., Block, 461
U.S. at 292, 103 S.Ct. at 1822 (twelve year
statute of limitations contained in the Quiet
Title Action statute applied to bar the
state’s claim). Although there is a specific
treatment of time limitations on claims
filed under the Indian Claims Commission
Act—the normal statutes of limitations ex-
plicitly were waived, and Tribes were per-
mitted to assert claims within five years of
the Act’s enactment regardless of when
they accrued—that limited waiver defined
the scope of claims that could be asserted.
The purpose of the Act was to provide final
resolution for all tribal claims stemming
from the period of United States coloniza-
tion forward. It cannot be read, as the
Tribes suggest, to waive a limitations peri-
od for any and all subsequent challenges to
settlements or adjudications of those claims
simply because “[tjhe Act imposed no peri-
od of limitation on suits by tribes to en-
force their judgments.” Brief for Appel-
lants, at 28.

II1. Appellants’ right of action did not
Jfirst accrue in 1987.

[9]1 The Tribes claim that because they
did not know the identities of the lineal
descendants or their total number until the
Secretary of Interior approved the roll in
1987, the Tribes’ cause of action did not
accrue until that date. “[I}t was only at

3. It is unclear from the record whether the
Tribes are claiming that the roll contains no
bona fide Sisseton Wahpeton lineal descendants
or that the roll is faulty because some nonqual-
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that time that the Tribes first learned that
the persons identified on the roll were not
Sisseton and Wahpeton Sioux lineal de-
scendants.” ® Brief for Appellants, at 30.
Although a cause of action does not accrue
until the claim is “perfected,” and statutes
of limitations do not commence running
until plaintiffs knew or should have known
the facts upon which their claims are
based, the mistakes and “new”” information
the Tribes point to, with one possible excep-
tion, simply are irrelevant to their chal-
lenge to the 1972 Distribution Act’'s award
of money to lineal descendants.

If the Tribes are claiming that the list
erroneously includes some individuals who
are not lineal descendants, it is difficult to
understand how that error could be the
basis for challenging the 25% allocation to
the lineal descendants as a group. The
Tribes cannot claim the entire judgment
fund on the basis that errors have been
made in identifying some individuals as en-
titled to share in the 25%. As the govern-
ment points out, the Tribes’ proportion was
determined conclusively in 1972; Congress
determined at that time that 25% of the
fund would not go to the Tribes.

The tribes also argue that their claims
are based in part on the number of persons
certified as “lineal descendants,” a fact
which they could not know until the roll
was completed. They complain that the
per capita award will be lower for tribal
members than for non-members. This in-
deed may be unfair. However, only if the
number of lineal descendants were excep-
tionally small might the Tribes claim that
the distribution plan ultimately is irration-
al. This does not appear to be the claim
they make. We do not, however, rule out
the Tribes’ amending the complaint to state
facts supporting such a claim.

If the Tribes now are claiming that the
roll contains mo lineal descendants, this
conceivably could be grounds for reallocat-
ing the 25% share to the Tribes, and knowl-

ified individuals were included. They appear to
be pleading in the alternative, but this strategy
has created a muddy and unpersuasive record.
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edge of this deficiency would have been
necessary to “perfect” the Tribes’ cause of
action. The basis of the Tribes’ claim that
none of the individuals on the roll are de-
scendants of Sisseton-Wahpeton tribal
members is obscure, however. At oral ar-
gument, the Tribes’ attorney represented
to the court that the Tribal elders pos-
sessed knowledge that would substantiate
appellants’ claim that no lineal descendants
appeared on the 1987 roll. As it currently
exists, the complaint is not sufficiently in-
formative in regard to this issue to with-
stand a motion to dismiss. Appellants
should be permitted, however, to amend
their complaint to assert facts that would
form the basis of a claim that no lineal
descendants appear on the 1987 roll.

In addition, the Tribes argue that the
announcement of the composition of the
roll in 1987 was critical to their cause of
action: only then could the Tribes have
known that the list violated the “constitu-
tional eligibility criteria” first articulated in
Deloware Tribal Business Comm. .
Weeks, 430 U.S. 78, 83, 97 S.Ct. 911, 918, 51
L.Ed.2d 178 (1977). The Tribes misread
Weeks. Although they are quite right that
Congress is not at libérty to disburse Indi-
an Claims Commission judgment funds to
anyone it chooses, Weeks did not hold that
Congress may not disburse funds to indi-
viduals whe have maintained no affiliation
with the Tribe. It simply upheld, as ration-
ally related to fulfilling the “unique obli-
gation toward the Indians,” Congress’s pol-
icy judgment not to do so.* Id. at 86, 97
S.Ct. at 919-20. Because Weeks did not
establish a new rule of law affecting the
Tribes’ ability to bring their cause of ac-
tion, it cannot, as the Tribes assert, have
tolled the statute of limitations.

The Tribes also argue that their cause of
action did not accrue until 1987 because

4. The Tribes also point to Weeks as providing
them with the first notice that all lineal descend-
ants are not necessarily entitled under the Con-
stitution to share in a tribe’s Indian Claims
Commission judgment fund. This more accu-
rately reports the decision, but this asserted

only then did a designated portion of the
fund become payable to the individual de-
scendants, who for the first time obtained a
vested right in the judgment. Again, this
Is irrelevant to the Tribes’ claim. It might
affect the time of accrual of the lineal
descendants’ cause of action, not the
Tribes’. The Tribes also argue that stat-
utes of limitations do not run against erro-
neous payments until payment is made.
However, under United States v. Dann,
470 U.S. 39, 105 S.Ct. 1058, 84 L.Ed.2d 28
(1985) “payment” of Indian Claims Com-
mission judgments occurs when Congress
appropriates the money and deposits it into
the Treasury. Id. at 50, 105 S.Ct. at 1064-
65. .

IV. The statute of limitations has not
been tolled.

{10] The Tribes argue that even if their
claim accrued in 1972, the statute of limita-
tions has been tolled because of the various
changes in the governing caselaw after
1972, which, according to Appellants, first
gave them a “reasonable probability of suc-
cessfully prosecuting” their claim against
the government. United States v. One
1961 Red Chevrolet Impala, 457 F.2d 1853,
1858 (5th Cir.1972) (the period of limita-
tions does not always begin on the date of
the wrong; no cause of action generally
accrues until the plaintiff has a right to
enforce his cause). The government re-
sponds that the Tribes kad a reasonable
probability of success from the time the
cause of action accrued in 1972, and that a
statute of limitations “is not tolled by liti-
gative timidity.” ~ Welcker - v. United
States, 752 F.2d 1577, 1583 (Fed.Cir.), cert.
denied, 474 U.S. 826, 106 S.Ct. 83, 88
L.Ed.2d 68 (1985). The District Court did
not address the Tribes’ tolling argument.

The Tribes’ first tolling claim is that
from 1976 until 1983 the applicable case
law' led them to believe that the federal
government’s sovereign immunity was not

consequence simply does not square with the
Tribes’ alternative claim that their equal protec-
tion rights were violated because no other tribes
had been required to share their judgments with
lineal descendants.
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waived by the Tucker Act, and, therefore,
the Tribes’ Tucker Act claims were tolled.’
This position is unpersuasive since none of
the Tribes’ claims are Tucker Act claims.

Not every claim invoking the Constitu-
tion, a federal statute, or a regulation is
cognizable under the Tucker Act. The
claim must be one for money damages
against the United States, and the claim-
ant must demonstrate that the source of
substantive law he relies upon “can fair-
ly be interpreted as mandating compen-
sation by the Federal Government for
the damage sustained.”

United States v. Mitchell, 463 U.S. 206,
216-17, 103 S.Ct. 2961, 2967-68, 77
L.Ed.2d 580 (1983) (citations omitted). The
Tribes’ complaint seeks injunctive and de-
claratory relief; the Tucker Act is limited
to claims for money damages and gives no
jurisdiction to hear claims for equitable re-
lief.5® While the Tribes’ goal is to secure
money for themselves, it is not sought in
the form of damages against the govern-
ment.

Our cases have long recognized the dis-
tinction between an action at law for
damages—which are intended to provide
a victim with monetary compensation for
an injury to his person, property, or repu-
tation—and an equitable action for spe-

5. The Tucker Act generally has been understood
as being a grant of jurisdiction and a waiver of
sovereign immunity that does not itself create
any substantive rights. Plaintiffs suing under
the Tucker Act, therefore, must establish that
the source of substantive law upon which they
rely mandates compensation by the Federal
Government for the damage sustained.

The issue to which the Tribes refer is whether
the Tucker Act was itself a waiver of sovereign
immunity. The Supreme Court in United States
v. Mitchell, 463 U.S. 206, 103 S.Ct. 2961, 77

- L.Ed.2d 580 (1983) (Mitchell II'), explicitly
cleared up any confusion it may have generated
in two earlier decisions, United States v. Testan,
424 U.S. 392, 96 S.Ct. 948, 47 L.Ed.2d 114 (1976)
and United States v. Mitchell, 445 U.S. 535, 100
S.Ct. 1349, 63 L.Ed.2d 607 (1980); the Court in
Mitchell II, 463 U.S. at 212, 103 S.Ct. at 2965,
stated that the Act constitutes a waiver of sover-
eign immunity with respect to the claims over
which it granted the Court of Claims jurisdic-
tion.

6. See P.M. Bator, P.J. Mishkin, D.J. Meltzer,
D.L. Shapiro, Hart and Wechsler's The Federal
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cific relief—which may include an order
providing for ... “the recovery of specif-
ic property or monies....”

Bowen v. Massachusetts, 487 U.S. 879, 108
S.Ct. 2722, 2731-32, 101 L.Ed.2d 749 (1988),
quoting Larson v. Domestic & Foreign
Commerce Corp., 337 U.S. 682, 688, 69
S.Ct. 1457, 1460, 93 L.Ed. 1628 (1949)."

Second, the Tribes assert that they could
not have brought their breach of contract
claim until 1983, because it was not until
the court held in Angle v. United States,
709 F.2d 570, 573 (9th Cir.1983) that a
settlement embodied in a final decree of
the Indian Claims Commission is a contract
within the meaning of the Tucker Act that
the Tribes knew they had an enforceable
contract claim. The government responds
that Angle merely recharacterized the na-
ture of the cause of action stemming from
the injury allegedly suffered, and that this
does not mean that the injury was not
known or knowable. Perhaps a simpler
response is that this portion of the Angle
opinion merely reiterated that settlement
agreements are enforceable under the
Tucker Act, citing to United States wv.
MeclInnes, 556 ¥.2d 436, 441 (9th Cir.1977).8

The Tribes’ argument that their violation
of due process, the just compensation
clause of the fifth amendment, and the
1968 Appropriations Act claims could not

Courts and the Federal System: 1146 (1988); 17
C. Wright, A. Miller, E. Cooper, Federal Practice
and Procedure, § 4101, at 348-355 (1988).

7. See also Judge Bork’s full discussion on the
difference between money damages and other
monetary relief reprinted in Bowen v. Massa-
chusetts, 487 U.S. 879, —, 108 S.Ct. 2722, 2732,
101 L.Ed.2d 749 (1988) (“The term ‘money dam-
ages’ normally refers to a sum of money used as
compensatory relief. Damages are given to the
plaintiff to substitute for a suffered loss, where-
as specific remedies ‘are not substitute remedies
at all, but attempt to give the plaintiff the very
thing to which he was entitled.’” quoting D.
Dobbs, Handbook of the Law of Remedies 135
(1973)). 709 F.2d at 573.

8. The thrust of the contract analysis in Angle
was simply that the excluded individual Indian
plaintiffs were not parties to the contract be-
cause they were not parties to the settlement
agreement.
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have been asserted until the Supreme
Court’s decision in United States v. Dann,
470 U.S. 39, 105 S.Ct. 1058, 84 L.Ed.2d 28
(1985) is puzzling. Dann held that “pay-
ment” of an Indian Claims Commission
judgment occurs when Congress appropri-
ates and deposits the money into the Trea-
sury. Id. at 50, 84 1.Ed.2d 28. This over-
turned the Ninth Circuit’s ruling that pay-
ment does not occur until Congress adopts
a plan for distribution. To the extent the
law on this issue was unsettled, it could in
no way have tolled the statute of limita-
tions, because in this case, the effect of
Dann was to establish 1968 rather than
1972 as the relevant date.

The Tribes also argue that their claims
assert continuing wrongs, and that a claim
to redress such violations will be deemed to
have accrued on the date of the last wrong-
ful act. While they correctly state the law
of continuing violations, see, e.g., Airweld,
Inc. v. Airco, Inc., 742 F.2d 1184, 1190 (9th
Cir.1984) (tying arrangemernt could be a
continuing violation of Sherman Act, which
would toll the statute of limitations), the
alleged wrongful acts of the government
simply do not constitute a “continuing
wrong” for statute of limitations purposes.
According to the Tribes, the certification of
an improper roll in 1987 was just another in
a series of bad acts done by the govern-
ment against the Tribes. This may be.
“Continuing wrongs,” however, are re-
peated instances or continuing acts of the
same nature, as for instance, repeated acts
of sexual harassment or repeated discrimi-
natory employment practices. In the
present case, the alleged wrong is not of
such a nature.

Finally, the Tribes argue that the statute
of limitations should be tolled to avoid in-
justice. ~ Although tolling can be based on
equitable reasons, precedent is scant and
the situations are unlike the Tribes’ (see
e.g., Hohri v. United States, 782 F.2d 227,
247 (D.C.Cir.1986), rev’d on other grounds
482 U.S. 64, 107 S.Ct. 2246, 96 L.Ed:2d' 51
(1987) (government’s fraudulent conceal-
ment of reports which concluded there was

* The panel finds this case appropriate for submis-
sion without oral argument pursuant to Ninth

no military necessity for interning the
Japanese tolled the statute of limitations).
The United States certainly owes a special
obligation, but it is to the Indian people.
United States v. Mitchell, 463 U.S. 206,
225, 103 S.Ct. 2961, 2972, 77 L.Ed.2d 580
(1982). Here, where the claim essentially
pits one group of Indians against another,
and the government’s actions were clearly
visible, there is no.basis for such tolling.

CONCLUSION -

We affirm the district court’s dismissal
of Appellants’ suit as barred by the 28
U.S.C. § 2401(a) statute of limitations, sub-
jeet to the possibility of amending the com-
plaint consistent with this opinion.
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Defendant who pleaded guilty to bank
robbery was sentenced to 100 months in
custody, which was upward departure from
Sentencing Guidelines range, in the United
States District Court for the Eastern Dis-
trict of California, Edward Dean Price, J.,
and defendant ?,ppealed. The Court of Ap-
peals, Pregerson, Circuit Judge, held that:
(1) district court was not required under
Sentencing Guidelines to inform defendant

Circuit Rule 34-4 and Fed.R.App.P. 34(a).



