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PRELIMINARY STATEMENT

Defendants™ submit the following objections to the Report and Recommendation of
Magistrate Judge Dancks dated September 28, 2012 (Dkt. No. 581) (hereinafter “the Report”).

In the Report, the Magistrate recommends that defendants’ motions for judgment on the
pleadings pursuant to Rule 12(c) be granted in great part and all claimsin the plaintiffs Complaints
be dismissed except those claims relating to the parcel of land known as the Hogansburg Triangle
and, asto that parcel only, the motions to dismiss be denied.

The Second Circuit has, however, expressly instructed that ancient land claim complaints
such asthose in these consolidated cases are completely “ subject to dismissal ab initio” based upon
|laches because they are patently and inherently disruptive of long-settled expectations. See Cayuga
Indian Nation of New York v. Pataki, 413 F.3d 266 (2d Cir. 2005), cert. denied, 547 U.S. 1128
(2006) (“Cayuga”’). Indeed, the Second Circuit recently and summarily affirmed this Court’s
dismissal of similar claims on the face of the pleadings, after taking judicial notice of the facts
conclusively establishing that the claims are barred by equitable principles. See Onondaga Nationv.
Sate of New York, 2010 WL 3806492 (N.D.N.Y. Sept. 22, 2010) (Kahn, D.J.), aff'd, __ Fed.
Appx.__, 2102 WL 5075534 (2d Cir. Oct. 19, 2012) (Summary Order)(“Onondaga’). The same
result should be reached here.

The defendants therefore respectfully submit that the Report should be adopted in part and
rejected in part such that defendants motions should be granted in their entirety and al clams
inclusive of those claimsrelating to the Hogansburg Trianglein the plaintiffs Complaints should be

dismissed on grounds of laches.

! These objections are submitted on behalf of all defendants except the New Y ork Power Authority (‘“NYPA”). The
Report recommends dismissal of al of the claims against NY PA.
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STANDARD OF REVIEW

Given the specific objections submitted by the defendants, the Court isto “make ade novo
determination of those portions of the report . . . or recommendations to which objectionis made.”
28 U.S.C. 8636(b). The Court “may accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge.” 1d. Seealso Fed. R. Civ. Pro. 72(b)(3).

DEFENDANTS OBJECTIONS

As set forth more thoroughly bel ow, the defendants first submit that the Magistrate erred in
dividing the plaintiffs “Origina Reservation” claim into five separate sub-areas for purposes of
anayzing defendants laches defense (Report at pp. 34-47). Such an approach entirely
misapprehends the nature of this action —asuit to reclaim substantially all of the land purportedly
reserved to the Indians of St. Regisinthe 1796 Seven Nations Treaty. If adopted, the Magistrate's
approach would represent an unwarranted departure from the now well-established precedent of
analyzing an entireancient Indian land claim areaasawhole, rather than on aparcel by parcel basis.
Additionally, the Magistrate’ s piecemeal approach is contrary to the Supreme Court’ s regjection of
“checkerboard” jurisdictionsin City of Sherrill, New York v. Oneida Indian Nation of New York, 544
U.S. 197, 202, 211-12, 214-21 (2005) (“Sherrill”). When properly analyzed as a whole, the
plaintiffs land claim must be dismissed initsentirety pursuant to settled Supreme Court and Second
Circuit precedent.

Second, even if it were proper to analyze the Hogansburg Triangle area separately from the
rest of theland claim area, the M agistrate erred in recommending that defendants’ motionsbe denied
with respect to such area (Report at pp. 41-47). The now well-settled and controlling law mandates
dismissa of that claim on the pleadings and without the need for discovery and further motion
practice. In particular, the Magistrate made three mistakes in analyzing the Hogansburg Triangle

area: (1) evenif there was adispute regarding popul ation statistics, the Magistrate erroneously gave

2
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popul ation statistics dispositive weight when they are outweighed as a matter of law by other facts
not in dispute that establish that the plaintiffs’ claims over the Triangle area should be dismissed
because they upset the justifiable expectations of individuals and entities far removed from the
events giving rise to plaintiffs’ injury; (2) the Magistrate erred in finding that there was a factual
dispute regarding the population of the Hogansburg Triangle because she failed to take judicia
notice of the defendants’ census data and improperly took notice of the plaintiffs’ expert report on
the demographics of the Hogansburg Triangle, and; (3) contrary to controlling precedent holding that
such land claims are dismissible on the face of the pleadings, the Magistrate concluded that there
should be discovery and further proceedings concerning the Hogansburg Triangle claim area.

OBJECTION |

THE ORIGINAL RESERVATION CLAIM SHOULD HAVE BEEN
ANALYZED ASA WHOLE AND NOT ASFIVE SEPARATE AREAS

The Magistrate made a threshold error in accepting the plaintiffs’ invitation to divide the
Original Reservation claim into five separate areas in order to avoid a consistent application of the
laches defense. Report at pp. 34-36. The Magistrate opined that since the Hogansburg Triangle
claim involved three discrete treaties, it could be considered separately from the rest of the
approximately 15,000 acre claim area set forth in plaintiffs Complaints. 1d., at p. 36. Further, the
Magistrate suggested that the jurisdictional concernsthat in great part underpin the laches defense
would be absent if the Hogansburg Triangle claim area is segregated out for analysis. 1d., at 35.

This is an action seeking to re-establish the tribal plaintiffs ownership in the Original
Reservation asawhole. Plaintiffssuetoreclaimall of theland originally reserved for the Indians of
the Village of St. Regisinthe Seven Nations Treaty of 1796 (other than the modern reservation land
that they currently occupy today). See e.g., Akwesasne Cplt., at §17. The Origina Reservation

clamispleaded asasingle cause of action, asserting for thevarioustribal plaintiff entities“asingle
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and undivided interest in the lands at issue on behalf of al of the Indians of Akwesasne.”
Akwesasne Cplt. 9. The Complaintsin this consolidated actions refer to a continuous “series’ of
treaties — every one of them between New Y ork and representatives of the St. Regis Indians — that
purportedly misappropriated the disputed land area over time (from 1816 to 1845). See eg.,
Akwesasne Cpilt. 121 (chalenging “a series of purported agreements’); U.S. Cplt. § 17 (same).
Such allegations are typical of reservation land claims. Suits against the states often alege the
gradual misappropriation of reservation land through numeroustreaties. The Magistrate’ s Report,
however, disregards the true nature of the Original Reservation claim, and improperly tiestoday’s
“settled societal expectations’ to individual ancient treaties that have long receded into history.

Thereisno basisin existing law for thisapproach, and it is contrary to the Supreme Court’s
rgection of piecemea *“checkerboard” jurisdiction in Sherrill. If adopted, the approach
recommended by the M agi strate would represent an unwarranted and unprecedented departurefrom
the prior caseswithin this Circuit in each of which thelachesdefensewas uniformly applied to entire
ancient Indian land claims areas asawhol e and not to each individual parcel or separatetreaty tracts.
Moreover, the potential for checkerboard jurisdictional problems, as cautioned against by the
Supreme Court in devel oping the laches defensein Sherrill, isreadily apparent fromthe Magistrate’ s
recommendation and weighs heavily against such a piecemeal approach.

Infirst recognizing the equitabl e defenses of |aches, acquiescence and impossibility asabar
to an Indian tribe’' s claim for sovereign control over “discrete parcels of historic reservation land”
acquired by thetribe, the Supreme Court evaluated the claim by referenceto and analysisof al lands
within the historic reservation’s former boundaries, not just the particular allegedly tax-exempt

“separate parcels of land in question” that the tribe had acquired on the open market. See Sherrill at
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202, 211-12. The Sherrill Court did not, as the Magistrate has recommended here, separately
analyze each parcel conveyed through separate treaties and purchases.

Tothe contrary, every court since Sherrill hastreated an area of land in this State conveyed
in aseries of ancient treaties as one land claim area, not several.> Along the samelines as Sherrill,
in Oneida Indian Nation v. County of Oneida, 617 F.3d 114, 126-27 (2d Cir. 2010), cert. denied, 132
S. Ct. 452 (2011)(“Oneida”), the Second Circuit applied the laches analysis to the Oneidas’ land
claim asawhole and did not separate out for individualized analysisthe 872 acre “test case” areaor
any portion of the entire 250,000 acres claimed by plaintiffswhich had been transferred in aseries of
more than two dozen separate and distinct treaties with the State. Oneida, 617 F. 3d at 119
(referencing “25 treaties....a series of transactions from 1795 to 1846 ... the first of theses
transactionsinvolving 100,000 acres, ... [until] during the 1840’ s[the Oneidas] sold most of their
remaining landsto the State”). See also Amended Complaint in Oneida in Appendix 2 hereto.

Likewise, in Cayuga, the Second Circuit applied the Sherrill factorsto theentire claim area
of over 64,000 acres of land encompassing the Cayuga s“ Original Reservation.” Thiswasthe case
despitethefact that, ashere, the“ Original Reservation” landswere acquired in parts by the Statein
two treaties, the second of which involved a remaining, discrete, three mile square parcel on the
eastern shore of CayugaLake. Cayuga, 413 F.3d at 268-69, 277. See also Amended Complaint in
Cayuga in Appendix 2 hereto. The Second Circuit made no distinction, as the Magistrate would
make here, between the “Original Reservation” claim area as a whole and the smaller portion

conveyed in a separate and discrete treaty. Cayuga, 413 F.3d at 268-69, 277.

2 The plaintiffs here have consistently grouped together all of their challenges to “Mainland Claims,” which involve
challenges to conveyances by treaty, as distinguished from the “I1sland Claims,” which were not covered by any of the
treatiesbut allegedly misappropriated by land patentsissued by the State of New Y ork to private landowners. See, e.g.,
U.S. Cplt. 114 (“Thelands claimed in these consolidated actions may be divided into two parts: 1) approximately 15,000
acresin Franklin and Saint Lawrence Counties, New Y ork, that were purportedly acquired by the State of New Y ork
between 1816 and 1842 . . . and 2) Barnhart, Baxter and the Long Sault Idands. .. .").

5
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The same uniform approach applies even when the land claim areaistruly enormous. Thus,
in Onondaga®, the plaintiff claimed an extensive area described (at p. *2 of the District Court’s
decision) asan aboriginal tract in central New Y ork someten (10) to forty (40) mileswide stretching
from Lake Ontario and the St. Lawrence River south to the Pennsylvaniaborder. Thoselandswere
conveyed to the State in a series of treaties dating from the late 18" and early 19" centuries (1793,
1795, 1817, and 1822), each involving separate and distinct tracts within the original Onondaga
Reservation. Id., at *2-*3. Seealso Amended Complaint in Onondaga (previously submitted at Dkt.
No. 554-6). This Court nevertheless applied the laches defense to the “various parcels’ of “land in
guestion” uniformly and as a whole to find the claims equitably barred and subject to dismissal.
Onondaga, a *7-*8. The Second Circuit summarily affirmed this Court’s dismissal of all the
Onondagas claims on the pleadings, without parsing out either the specific lands the Onondagas
asserted were of particular interest to them or any of the series of treaties they challenged in their
complaint. Onondaga at *1-2.

The Eastern District of New Y ork has a so addressed an Indian Land claim asawhole, rather
than piecemeal as advocated by the plaintiffs here and recommended by the Magistratein this case.
In Shinnecock Indian Nation v. State of New York, 2006 WL 3501099, *1-2 (E.D.N.Y. Nov. 28,
2006) (Platt, D.J.) (“ Shinnecock™), the plaintiff sought relief concerning * each portion of the Subject
Lands acquired or transferred from the Nation for the period from 1859 to the present” described as
including “...premises referred to as ‘Shinnecock Hills' and ‘Sebonac Neck’ including ‘Ram
Island’...”. The District Court dismissed the claims by applying the laches defense to the entire
claim area, without distingui shing among the parcel s comprising the*thousands of acres’ claimed as

awhole.

3 Copies of all decisions cited herein that are not available in an official reporter are annexed hereto as Appendix 1
to this Memorandum in accordance with the Local Rules. Copies of the Amended Complaint in Oneida and the
Amended Complaint in Cayuga, of which this Court may take judicial notice, are annexed hereto as Appendix 2.

6
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In each of the foregoing cases, the court applied the laches defense to asingle land claim
areaasawhole; in each case, the court declined to differentiate the parcels conveyed by individual
treaties, even where the plaintiffs challenged dozens of treaties signed over several decades. Those
cases govern here. Thus, the laches defense applies to the entire claim area — here, the “Original
Reservation” claim. Indeed, in analogous circumstances, this Court has previously rejected the
argument that limiting the set of defendants within the entire claim area against whom relief is
sought could somehow save the clams against those particular defendants from dismissal.
Onondaga, 2010 WL 3806492 at * 7. See al so Shinnecock, 2006 WL 3501099 at *5 (smaller parcel
of land and smaller number of owners against whom relief was sought insufficient to save claim
from dismissal based upon laches). The above cases confirm that “adroit manipulation” of theclaim
should not alter the laches analysis since “the applicability of an equitable defense requires
consideration of the basic premise of aclaim, rather than the particular remedy sought.” Oneida, 617
F.3d at 138 (citing Cayuga, 413 F.3d at 275, 277-78).

Moreover, the Magistrate's recommendation is contrary to Sherrill’s rgjection of the
checkerboard jurisdiction that would result from recognizing the claim over particular parcels. See
Sherrill, 544 U.S. at 219-20 (A checkerboard of alternating state and tribal jurisdiction in New
Y ork State— created unilaterally at the OIN’ s behest —would seriously burde[n] the administration
of state and local governments and would adversely affect landowners neighboring the tribal
patches.”). The Magistrate erroneously concluded (Report at p. 35) that her separate, segmented,
treatment of the Hogansburg Triangle would not run counter to the Supreme Court’s significant
concerns about “disruptive practica consequences’ that would flow from a “checkerboard of
jurisdictions’ in this area. The Magistrate opined that such concerns would be absent since the

Triangleareais* contiguousto the current St. RegisReservation.” 1d. Each of thevariousother land
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claimsthat this Court and the Second Circuit have considered and dismissed, however, aso involved
some discrete parcels of land abutting or in close proximity to those tribal plaintiffs current
reservations. See e.g. Roberts Aff. (Dkt. No. 554-1), Exhibits X and Y (Dkt. Nos. 554-6 and 554-7 -
Onondagas Amended Complaint and other documents submitted in Onondaga litigation which
include description of portions of lands being claimed as located around current reservation);
Amended Complaint in Oneida in Appendix 2 (same).

The Magistrate’ srecommendation would actually exacerbate the checkerboarding i ssue that
concerned the Supreme Court in Sherrill. The Magistrate, in her analysis, assumes that if the
plaintiffs prevail with respect to the Hogansburg Triangle, plaintiffswould obtaintitleto al theland
withinthe Triangle. For example, the Magistrate concludesthat her separate, segmented, treatment
of the Hogansburg Trianglewould not run counter to the Supreme Court’ ssignificant concerns about
the “disruptive practical consequences’ that would flow from a“checkerboard of jurisdictions’ in
thisarea. See Report, p. 35. In addition, the Magistrate acknowl edges the disruptive consequences
that would result from the “checkerboard regulatory control over the highway . . . or the need the
reroute the highway all together were the Mohawks to be granted possession of Route 37 in the
clamarea.” Report fn. 32. Those conclusions are only true if adecision in favor of the plaintiffs
would result in plaintiff’s obtaining title to all the land within the Triangle.

It is accepted law, however, that jectment is not a proper remedy in land claim litigation.
See Cayuga, 413 F.3d at 276; Oneida, 617 F.3d at 126. The plaintiffs, if they wereto prevail with
respect to the Hogansburg Triangle, would not be entitled to gject private property owners (whether
Native American or not) nor the State (Route 37) from their property. The greater percentage of

Native American owned property relied upon by the plaintiffs and the Magistrate, therefore, would
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actually exacerbate the checkerboarding problem that concerned the United States Supreme Court in
Sherrill.

The jurisdictional and regulatory problems that stem from anayzing the Hogansburg
Triangle area separately (indeed, analyzing areas within the Triangle itself separately and
inconsistently) are readily apparent on the face of the Magistrate’s report. For example, the
Magistrate (correctly) noted that dismissal of the vast majority of the Original Reservation claim on
grounds of lachesrequired dismissal of plaintiffs' challengesto |egisation declaring portions of the
Racquette and St. Lawrence Riversto be public highwaysand plaintiffs’ clamsthat State Route37’'s
alleged encroachment on original reservation landsviolated the Nonintercourse Act. Report at p. 40,
fn. 32. TheMagistrate’ srecommendation to dismissthose clamsunder Cayuga and Oneida extends
totheentire Original Reservation claim area, including the Hogansburg Triangle, and wasexplicitly
based upon the “checkerboard regulatory” problems that would result if possession and control of
parts of those rivers and highway within the Triangle were returned to the plaintiffs. 1d. The
Magistrate' sreasonsfor excepting those“almost unthinkable” claimsfrom both the Triangleand the
Original Reservation claim asawhole are equally applicable to the Magistrate’ s proposed separate
treatment of the five areas making up the Origina Reservation. Sherrill, 544 U.S. a 221
(inequitable * piecemeal shift in governance” should be avoided).

In summary, the Court should reject the piecemeal approach recommended by the Magistrate
of dividing the Original Reservation claiminto sub-partsand then further distinguishing within those
sub-parts themsel ves when applying the laches defense. The Magistrate’ s approach isat oddswith
the Supreme Court’s decision in Sherrill as well as this Court’s and the Second Circuit’s prior
applications of the laches defense to ancient Indian land claim areas as a whole. Taken to its

extreme, this approach would require analysis not only of each separate treaty tract, but then also
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each parcel subsequently conveyed in later smaller transactions, perhaps down to each individua tax
map plot. The Magistrate’ s approach isunwarranted and unworkable and this Court should rgject it.
Instead, the Court should dismiss plaintiffs' claim in its entirety. See Cayuga, 413 F.2d at 278
(expressly instructing district courtsto dismiss acomplaint similar to the one plaintiffsfiled in that
case since it would be “subject to dismissal ab initio” based upon laches).

OBJECTION 11

EVEN IF THE HOGANSBURG TRIANGLE CLAIM ISCONSIDERED
SEPARATELY, THE WELL-SETTLED LAW MANDATESITSDISMISSAL ON
THE PLEADINGSWITHOUT THE NEED FOR DISCOVERY

Even assuming solely for the purpose of argument that the Hogansburg Triangle clam
warrants consideration separately from therest of the land claim area, the controlling law mandates
dismissal of that claim on the pleadings and without the need for discovery. TheMagistrateerredin
recommending that defendants’ motions be denied with respect to the Hogansburg Triangle area of
the Original Reservation claim and that the issue of the Indian or non-Indian character of such land
be subject to discovery and subsequent judicia fact finding. Report at pp. 41-47.

The Magistrate made three errors in analyzing the Hogansburg Triangle area: (A) the
Magistrate gave dispositive weight to statistics regarding the makeup of the population of the
Hogansburg Triangle despite the fact that other facts not in dispute readily establish that the
plaintiffs claims regarding the Triangle area are subject to dismissal because the claims upset the
justifiable expectations of individuals and entities far removed from the events giving rise to
plaintiffs injury; (B) in examining the population of the Hogansburg Triangle, the Magistrate further
erred because shefailed to takejudicial notice of the defendants census data showing that the non-
reservation areahasarelatively low Indian population and improperly took notice of the plaintiffs
expert report, and; (C) contrary to controlling precedent holding that such land clamsaredismissible

on the face of the pleadings, the Magistrate concluded that there should be discovery and further

10
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proceedings concerning the Hogansburg Triangle claim area. We detail each of the Magistrate's
errors below and explain that, even under her mistaken piecemea approach to the Hogansburg
Triangle, the Magistrate erred in not dismissing that claim.

A. The Magistrate Misapplied The Controlling
Precedent to The Hogansburg Triangle Area.

As we explain in Point 11(B) below, the Magistrate erred in concluding that there was a
factual dispute regarding the population statistics relevant to the Hogansburg Triangle, because she
failed to take judicial notice of the defendants’ census data and instead improperly took judicia
notice of the plaintiffs’ expert report on the make-up of the Hogansburg Triangle. In doing so,
however, the Magistrate committed afar more significant error: even when the Hogansburg Triangle
isconsidered separatel y, and even assuming that the population statistics were properly in dispute,
the now well-settled and controlling law mandates dismissal on the pleadings of plaintiffs claims
over that area.

This case should be* decided on the basis of the equitable bar on recovery on ancestral land”
articulated in Sherrill and the Second Circuit’s cases of Cayuga and Oneida. See Onondaga, 2012
WL 5075534 at *1. “Three specific factors determine when ancestral land claims are foreclosed on
equitable grounds.” Id. They are:

(2) the length of time at issue between an historical injustice and the
present day; (2) the disruptive nature of claimslong delayed; and (3)
the degree to which these claims upset the justifiable expectations of
individualsand entitiesfar removed from the eventsgiving riseto the
plaintiffs injury.
Id. (internal quotation marks and citations omitted).
In this case, the Magistrate correctly concluded that “[t]he Hogansburg Triangle does not

differ from the other parts of the Original Reservation claim with regard to most of the Sherrill

factors the Court is required to consider in determining whether an Indian land claim should be

11
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dismissed on laches grounds.” Report at p. 42. For example, the Magistrate noted that there had
been a delay of over a century and a half from the time possession of the land was lost and then
sought to be recovered — thereby satisfying the first of the three factors outlined above. Id.
Additionally, the Magistrate properly noted the disruptive nature of the plaintiffs’ long-delayed
claims, both generally and al so with respect to the Triangle, in satisfaction of the second factor. See
e.0., Report at p. 25 (holding that plaintiffs' claims as awhole are “by their nature disruptive”), p.
40-41, fn. 32 (finding serious disruptive and “ almost unthinkable consequences’ of returning to the
plaintiffs parts of rivers claimed and Route 37 which runs through the Triangle).

However, the Magi strate misapplied the third factor by opining —based solely on popul ation
percentages — that “[t] he critical distinction between the Hogansburg Triangle and the other claim
areas is that the pleadings and other materials and information that may properly considered on a
Rule 12(c) motion fail to establish that the Hogansburg Triangle and its inhabitants have a
‘longstanding and distinctly non-Indian character’...”. Report at p. 42. The proper anaysis of the
third factor demonstrates that it, like the first two factors, supports dismissal of the Hogansburg
Triangle claim.

In this case, substantial and indisputable evidence bearing on the third laches factor
establishesthat plaintiffs' claimsover the Triangle areaare highly disruptive of and upset justifiable
expectations. Onondaga isagain instructive and governsthe Court’ sanaysishere.* Inthat case, the
Second Circuit expressly approved of the fact that:

Asto settled expectations, the district court took “judicia notice that

the contested land has been extensively populated by non-Indians,
such that the land is predominantly non-Indian today, and has

* Although Onondaga is an unpublished summary order, it may still be cited for “persuasive value” in accordance with
the Advisory Committee’ s Notesto Fed. R. App. P. 32.1(a) and to “acknowledge the continued precedential effect” of
the cases upon which it relied. Moreover, “denying summary orders precedential effect does not mean that the court
considersitself free to rule differently in similar cases.” United Sates v. Payne, 591 F.3d 46, 58 (2d Cir. 2010).
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experienced significant material development by private personsand
enterprises as well as by public entities.”

2012 WL 5075534 at *2. Accordingly, the Onondaga court determined that “[u]nder the Supreme
Court’s Sherrill precedent, the Government and current occupants of the land therefore have
‘justifiable expectations' to ownership.” Id., citing Sherrill 544 U.S. at 217. The Second Circuit’s
determination was made without regard to any specific population figures and despite the fact that
the plaintiff in Onondaga amassed a large factual record in an effort to demonstrate, among other
things, the Onondagas presence in the area and the aleged Indian character of the land, in
opposition to a finding of “settled expectations.” See Dkt. No. 554 at pp. 10-11 (summarizing
materials submitted by plaintiff in Onondaga as attached to Roberts Aff. at Ex. Y (Dkt. No. 554-7));
Dkt Nos. 561-2 through 561-8 (further materials submitted in Onondaga litigation).

The sameresult should bereached in thisinstance as was reached in Onondaga and each and
every other Indian land claim in this Circuit which has addressed the question of “settled
expectations.” See generally, Cayuga, Oneida and Shinnecock. Generally summarized, the
following indisputable facts bear upon this third laches element and mandate dismissal here.

Most importantly, while the Magistrate correctly concluded that “judicial notice may be
taken that the Triangle has been governed and regulated by the State of New Y ork and itslocal units
during the time of the Mohawk’s dispossession” (Report at p. 42), the Report, fails to give the
State’ s longstanding jurisdiction over the areaits proper great significancein thisregard. Almost
200 years of non-Indian governance and regulation is entitled to “heavy weight” in a court’s
anaysis. Sherrill, 544 U.S. at 215-16.

Moreover, the plaintiffs own pleadings confirm that they have been out of possession of the

clamed land in the Triangle since at least 1825 and the Magistrate correctly noted that the
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“Hogansburg Triangle has not been possessed by the Mohawks as a triba entity for nearly 190
years.” Report at p. 42.

Additionally, judicia notice may be taken upon common knowledge that the land in the
Triangle, like the other Origina Reservation clam areas, “athough sparsely developed in
comparison to amore urban area, has been owned and devel oped largely by non-Indians’ (Report at
p. 39), thereby “dramatically changing its character” (report at p. 37) and giving rise to settled
expectations.

One need only look to the defendant class here to see the extensive non-Indian presence in
the area. By the plaintiffs' own estimation, a defendant class of over two thousand non-Mohawk
title holders occupied theland claim tracts as of 1989 and the other defendants named hereininclude
not only the State and various counties and municipalities, but also various lending institutions,
insurance companies, real estate holding companies, a power company, power authority, and a
raillway. See Shinnecock, 2006 WL 3501099 at *5 (noting “drastically changed conditions in the
subject lands’ is*evidenced by the types of defendants being sued”).

In addition to homes and businesses, judicia notice should be taken, for example of the
presence of roadways, bridgesand public facilities, including aDepartment of Transportation facility
and Route 37 (a magjor North Country thoroughfare in the Triangle). See Report at fn. 32 (noting
“justified societal expectations” with respect to transportation in this areq).

Finally, the presence of individual Mohawk landownersin the areatoday should not factor
against afinding of “ settled expectations.” The Magistrate’ s Report failsto appreciate the fact that,
even as to parcels within the Triangle that were acquired in fee by individual Mohawk members,
titlesare founded on the same “ settled societal expectations’ asto ownership asareshared by al: the

parcelsarefreely aienable, subject to local property taxes, and have been subject to State and |ocal
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governance for nearly two centuries. See generally Thompson v. County of Franklin, 314 F.3d 79
(2d Cir. 2002) (regjecting claim by individual Mohawk holding feetitleto aparcel inthe Hogansburg
Triangle alleging that the property was within “Indian country” and therefore not subject to real

property taxes— plaintiff did not (and pragmatically could not) challenge the validity of the ancient
cession treaties upon which her warranty deed and her chain of title weredependent). Therefore, the
well-settled expectations here are not diminished by the presence of tribal members in the area
whose land ownership rests on the same chain of title that this suit would disrupt.

All of the above evidence bears heavily on the third laches factor and establishes that
plaintiffs claimsover the Triangle area are highly disruptive of and upset justifiable expectations,
thereby mandating dismissal of the Triangle claim on the pleadings.

The Magistrate, however, erred in analyzing settled expectations by solely focusing on
population statistics. The Magistrate seems to have applied abright line test for the percentage of
population that satisfies an unstated definition of “Indian character.” For example, the Report
suggeststhat evenif plaintiffs’ proffered figures of 9.3% non-reservation Indian population for the
Fort Covington claim areaare accepted, “the Indian presence in Fort Covington isstill not sufficient
to avoid dismissal of [that claim area] on laches.” Report at p. 40. In the very next section,
however, the Report suggeststhat even if the Court took judicia notice of defendants censusdatain
analyzing the Hogansburg Triangle area (showing a non-reservation Indian population percentage
for the Town of Bombay between 8.741% for the year 1980 and 14.89% in the year 2000 (Report at
p. 44)), then it would “ not provide abasi s upon which to conclude that the Hogansburg Triangleand
its inhabitants have a ‘longstanding and distinctly non-Indian character.”” Report at p. 45.

The proper test for disruptiveness of justifiable expectations*is not based on strict numeric

calculations’ (Shinnecock, 2006 WL 3501099 at *5) and population percentages are merely one
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consideration in anayzing thethird factor of thelachestest. Here, the Magistrate mistakenly treated
the population percentages as trumping not only the other relevant considerations bearing upon the
third factor, but aso thefirst two factors, which she had correctly concluded favored dismissal. The
Court should regject the Magistrate’s recommendation that would make any population figures
entirely controlling.

The Magistrate's error in this regard appears to be based on a misapplication of Rosebud
Soux Tribev. Kneip, 430 U.S. 584 (1977), a case addressing diminishment of an Indian reservation,
which the Magistrate read as allowing afinding of “justifiable expectations’ only where a state has
assumed jurisdiction over land that is 90% non-Indian in population and land use. Report at fn. 35.
However, as the Supreme Court later clarified in Solemv. Bartlett, 465 U.S. 463, 471-72, fn. 13
(1984), subsequent popul ation/demographic statisticsare but “ one additional clue”’ inthisregard and
onethat can be“potentially unreliable.”® See also Wisconsin v. Sockbridge-Munsee Community, 366
F. Supp. 2d 698, 779 (E.D. Wis. 2004) (“Although demographic evidence [referred to as ‘also a
matter for the court’s consideration’] shows that the Indian character of the 1856 reservation has
remained strong, inlight of the other substantial evidencein therecord, the demographic evidenceis
insufficient to support afinding that the reservation was not disestablished.”). Inany event, Sherrill
and the other land claim decisions that followed it are controlling in this case, and as explained

above, those decisions mandate dismissal of the Hogansburg Triangle claim.

®Thisisespecialy truesince both plaintiffs and defendants datashow an increasein non-reservation | ndian population
in the claim area from 1980 to 2000 (Report at p. 44) based upon individuals' open-market purchases of properties,
which cannot serve to revive the ancient Indian character of the area. See Sherrill, 544 U.S. at 202-03. Moreover,
plaintiffs’ census information improperly includes non-reservation Indians who reside on properties foreclosed by
Franklin County for failure to pay taxes, but who have been allowed to remain pending outcome of thislitigation (Report
at fn. 44; Dkt. Nos. 498 at 17-18 and 471 at 44 fn. 22).

® Both of these Supreme Court cases do note that where an area“is predominantly populated by non-Indianswith only a
few surviving pockets of Indian allotments, finding that the land remains Indian country seriously burdens the
administration of State and local governments.” Solem, 465 U.S. at 472, fn. 12.

16



Case 5:82-cv-00783-LEK-TWD Document 589 Filed 11/16/12 Page 22 of 29

In conclusion, even if the Hogansburg Triangle claim areais addressed separately, the Court
should conclude that like al of the other Original Reservation claim areas, this claim areatoo is
foreclosed on equitable grounds.

B. The Magistrate Failed To Take Judicial Notice Of The Defendants

Census Data And Improperly Took Notice Of The Plaintiffs Expert
Report On The Make-Up Of The Hogansburg Triangle.

In addition to mistakenly giving controlling weight to the population data, the Magistrate
erred as a preliminary matter in determining that there is a question of fact with respect to the
composition of the population of the Hogansburg Triangle. There is no such question — only
defendants' census datais properly the subject of judicial notice, and defendants’ data establish the
“digtinctly non-Indian character of the area and its inhabitants.” Sherrill, 544 U.S. at 202. This
Court should reject the Magistrate' s conclusion that there is aquestion of fact regarding the area’ s
population.

1. TheMagistrateErred in Failingto TakeJudicial Noticeof Defendants CensusData.

On their motions to dismiss and in support of their laches defense, the defendants offered,
among other things, United States Census data (summarized at pp. 43-44 of the Report) showing that
the Counties of Franklin and St. Lawrence and the Town of Bombay had relatively low non-
reservation Indian population percentages for the years 1980, 1990 and 2000. The Magistrate,
however, mistakenly failed to take judicial notice of the defendants census data and instead
improperly took notice of the plaintiffs’ expert report on the make-up of the Hogansburg Triangle.

Rule 201(b) of the Federal Rules of Evidence states that:

A judicialy noticed fact must be one not subject to reasonable
dispute in that it is either (1) generaly known within the territoria
jurisdiction of the trial court or (2) capable of accurate and ready

determination by resort to sources whose accuracy cannot reasonably
be questioned.
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Fed. R. Evid. 201(b). The Commentson Rule 201 state that a*high degree of indisputability isthe
essentia prerequisite” to judicial notice. The Comment on Rule 201(b) states that:
With respect to judicial notice of adjudicative facts, the tradition has
been one of caution in requiring the matter to be beyond reasonable
controversy. Thetradition of circumspection appears to be soundly
based, and no reason to depart from it is apparent.
An appropriate application of judicial notice in the context of an Indian Land claim can be
found in Onondaga. In that case, judicial notice wastaken notwithstanding that, like the plaintiffsin
this action, the Onondagas countered defendants’ motions to dismiss with alarge factual record in
attempts to argue that judicia notice should not be taken and that there were questions of fact
requiring discovery and precluding dismissal. Notwithstanding such submissions by the Onondagas,
this Court in Onondaga took:
judicial noticethat the contested land has been extensively popul ated
by non-Indians, such that the land is predominantly non-Indian today,
and has experienced significant material development by private
persons and enterprises as well as by public entities.

2010 WL 3806492 at *8. The Second Circuit rejected the Onondagas challenge to this

determination on appeal, holding that:
Wergject the argument that it wasinappropriate for the district court
to takejudicia notice of population and devel opment at this stage of
litigation. Discovery is not needed to ascertain whether the City of
Syracuse has been extensively devel oped and popul ated over the past
200 years. Itisnot an abuse of discretion for thetria to takejudicia
notice of such obvious facts.

2102 WL 5075534, * 2.

Therefore, in this case, the Magistrate erred in refusing to take judicial notice of the United
States Census data proffered by defendants documenting thelow non-reservation Indian population

intheclamarea. Seealso Sherrill, 544 U.S. at 211 (citing 2000 Census data); Cayuga, 413 F.3d at

275.
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The Magistrate’'s reliance on Shalvoy v. Curran, 393 F.2d 55 (2d Cir. 1968), for the
proposition that “census reports are not immune from challenge” is misplaced. In Shalvoy, the
census report at issue (from seven years prior) was susceptible to challenge only because since the
time of the report “such large and obvious changesin popul ation ha[d] occurred asto be the subject
of judicial notice.” 393 F.2d at 57-58. No such changes are present here so as to make defendants’
census data subject to challenge as was the case in Shalvoy.

2. TheMagistrate Erred in Taking Judicial Notice of Plaintiffs Census Data

Moreover, the Magistrate compounded this error by mistakenly taking judicial notice of
plaintiffs expert report which culls census data from small “census blocks’ into what they term
“counts’ which in turn purport to estimate the population of the Hogansburg Triangle. See Mann
Declaration at Dkt. No. 474-13. Plaintiffs datafailed to satisfy the standards of Rule 201(b); in
particular, the requirement that there be a high degree of indisputability, and the Magistrate Judge
should not haverelied on it in determining the Rule 12(c) motion. Report at pp. 42-46. The Report,
at page 15, states that:

In considering a Rule 12(c) motion, “the court considers the
complaint, the answer, any written documents attached to them, and
any matter of which the court can take judicial notice for the factual
background of the case.” L-7 Designs, Inc. v. Old Navy, LLC, 647
F.3d 419, 422 (2d Cir. 2011). Even where a document is not
incorporated by reference, the court may never the less consider it
where the complaint relies heavily upon its terms and effect, which
render the document integral to the complaint. Chambersv. Time
Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002).

The cases cited by the Magistrate do not support her decision hereto takejudicial notice of
the plaintiffs’ data. Inboth L-7 Designs, Inc. v. Old Navy, LLC, 647 F.3d 419 (2d Cir. 2011) and
Chambersv. Time Warner, 282 F.3d 147 (2d Cir., 2002) the court took judicia notice of documents

relied upon in drafting or incorporated into the pleadings and of which the opposing party had
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advance notice and knowledge. In the instant case, however, the census data submitted by the St.
Regisinresponseto defendants’ Rule 12(c) motion does not fall withinthe parametersset forthin L-
7 Designs and Chambers. The data did not even exist at the time the complaints were filed.
Plaintiffs could not have relied on the data in framing the complaints. In addition, the defendants
had no knowledge of the census data before plaintiffs submitted their response to the motion.
Therefore, such material extraneous to the complaints should not have been considered.

The Report further statesthat the Court may takejudicial notice of the St. Regis snarrowly
tailored census data as rebuttal to the broader census data relied upon by the Defendants,” citing
United Satesv. Esquivel, 88 F.3d 722, 727 (9" Cir.), cert. denied 519 U.S. 985 (1996). Report, p.
44 n. 18. Esquivel doesnot support the Magistrate’ srecommendation here. Inthat case, the United
States asked the court to take judicia notice of the United States Census to rebut an expert report
relied upon by the plaintiff. The court took such notice, finding that

“[T]he Government’ sevidenceis of the sametype and taken from the
same source—the United States Department of Commerce, Bureau of
Census — as [plaintiff’s]. Further the census documents meet the
requirement of Rule 201(b), Fed. R. Evid., in that they are ‘not
subject to reasonable dispute’ because they are capable of accurate
and ready determination by resort to sources whose accuracy cannot
reasonably be questioned.”
88 F.3d at 727.

Contrary to the assertion in the Report, the court in Esquivel did not address the issue of
whether the census data relied upon the United States was “narrowly tailored.” The issue in
Esquival was whether the census datarelied upon by the plaintiff — the number of Hispanicsin the

San Diego area— was an accurate reflection of the pool of available grand jurors when there were

numerous additional eligibility requirements for serving as a grand juror. The United States
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therefore requested that the court take notice of the census data showing the number of Hispanics
eligiblefor jury service. See 88 F.3d at 726.

In this case, the census data submitted by the plaintiffs in opposition to defendants Rule
12(c) motion does not fall within the category of evidence found acceptableto the court in Esquivel.
There is no evidence that the “census block” methodology employed by plaintiffs expert is a
generaly accepted methodology for analyzing such data much less that the data is capable of
“accurate and ready determination.” Absent that foundation, the Magistrate should not have taken
judicial notice of the plaintiffs’ expert report. SeeInrePfizer Inc. Sec. Litig., 584 F. Supp. 2d 621,
634 (S.D.N.Y. 2008) (declining to takejudicial notice of the meaning of the statistical significance
of the datainterpretations proffered by defendants in the context of motion practice).

In addition, areview of the Mann Declaration and the accompanying exhibitsrevealsinterna
inconsistenciesthat reinforce the conclusion that the M agistrate should not havetaken judicia notice
of the“data’ included therein. Initialy, it isnot possibleto coordinate the census block mapsfor the
Hogansburg Triangle, Mann Dec., Exhibits A and B, with the census data for 2000 attached to the
declaration as Exhibit G. The maps do not contain the census block numbersincluded in the census
print out. Moreover, thereisno explanation as to why the census block numbered 418 in the 1990
census was numbered 4018 for the 2000 census and similarly no explanation as to why the total
population for census block 418 in 1990 was 21 when the total population for census block 4018 in
2000 was 0. Such inherent inconsistencies further remove the Mann Affidavit and the conclusions
contained therein from the realm of facts not subject to reasonabl e dispute of which a court can take
judicia notice. Accordingly, this Court should refuse to take judicia notice of plaintiffs expert

report.
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The Report also mistakenly states that the defendants “did not dispute the accuracy of the
plaintiffs census information.” Report, p. 44, n. 39. The Report refers to the Defendants Joint
Supplemental Memorandum of Law and ignores the earlier filed Joint Reply Memorandum. The
defendants did challenge plaintiffs’ census datain their Reply Memorandum:

Plaintiffs have advanced their own censusdata, asserting in particular
that within the Hogansburg Triangle (approximately 2,000 acres) the
percentage of the population claiming Indian ancestry ismuch higher
than county wide and town wide U.S. Census Bureau data that
Defendantshavecited. . . . The methodol ogy used in Plaintiffs’ study
departs from the census tracts employed by the Census Bureau . . .,
and included properties that have been foreclosed upon for non-
payment of taxes, amounting to more than a quarter of the “Indian-
owned” land identified in their study of the Triangle.
See Defendants’ Joint Reply Memorandum, (Dkt. No. 498) at pp. 13-14.

The Magistrate, therefore, improperly took judicial notice of plaintiffs census data and
improperly failed to take notice of the defendants’ census data. As set forth above, however, even
assuming that the population statistics were properly contested, defendants were still entitled to
judgment on the pleadings. No discovery or judicia hearing is needed to reach this conclusion as
set forth below.

C. No Discovery IsNeeded Prior To Dismissal Of The Hogansburg Triangle Claim.

Contrary to the Magistrate’ srecommendation (Report at pp. 45-46), discovery and hearings
concerning the Hogansburg Triangle claim areaare entirely unnecessary and completely contrary to
existing precedent holding that such claims are dismissible on the face of the pleadings. See Cayuga,
413 F.2d at 278 (instructing that similar complaints should be “ subject to dismissal ab initio” based
upon laches); Onondaga, 2012 WL 5075534 at * 2 (affirming grant of motionsto dismissunder Rule
12(b)(6) since discovery was not needed to ascertain applicability of three laches factors).

AsthisCourt did in Onondaga when applying the laches anal ysisin the context of motionsto

dismiss, the court should now properly determine the issue of “justifiable expectations’ as amatter
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of law and dismiss this case on the pleadings. See Onondaga, 2010 WL 3806492 at *8 (“The
dispositive considerations which compel this Court to dismisstheclamsare* self-evident’” such that
“discovery and further devel opment of the record would be inappropriate and superfluous.”). See
also Cayuga, 413 F.2d at 280 (finding that there was * no need to remand to the District Court [for
further factual development] for a determination of the laches question™).

The Magistrate recommendsthat the plaintiffsbe given their “day in court” to further litigate
the “character — Indian or non-Indian — of the Hogansburg Triangle.” Report at p. 45, fn. 40.
Defendants submit, however, that this Court’ s own experience has shown that factual development
and evidentiary hearings on such issues prove to be an “academic exercise” that are wholly
counterproductive and “needlessly prolong” the litigation. See Oneida Indian Nation of New York
Satev. County of Oneida, 199 F.R.D. 61, 92 (N.D.N.Y. 2000) (discussing Cayuga litigation). Here,
asin Cayuga, the factual development suggested by the Magistrate would involve adducing proof
that falls“into the category of commonsense observations’ that are* self evident” and would result
inthe Court gaining “littleif any insight —either factually or legally.” Id. 1t wasfor thisvery reason
that the Second Circuit recently affirmed the dismissal of the Onondagas' claims on the pleadings,
without permitting discovery. Onondaga, 2102 WL 5075534 at *2. In this case, the Magistrate
erred by not recommending that plaintiffs claims be dismissed in their entirety.

CONCLUSION

Based upon the above objections, the Court should adopt in part and reject in part the
Magistrate's Report such that the defendants’ motions should be granted in their entirety and all
clamsin the plaintiffs Complaints should be dismissed on grounds of laches, inclusive of those

claims relating to the Hogansburg Triangle.
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