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STATEMENT OF RELATED CASES

Pursuant to Rule 47.5 of the Rules of the United States Court of Appeals for
the Federal Circuit, appellee's counsel states that this Court has decided two earlier
appeals in this case: Arctic Slope Native Association, Ltd. v. Sebélius, 583 F.3d
785 (Fed. Cir. 2009) (Mayer, Lourie, and Bryson), which was decided September
29, 2009, and Arctic Slope Native Association, Ltd, v. Sebelius, 629 F.3d 1296
(Fed. Cir. 2010), which was decided December 15, 2010. Counsel is unaware of |
any other appeal in or from this action that previously was before this Court or aﬂy
other appellate court under the same or similér title.

Appellee's counsel is also aware that the resolution of the issues in this case
may affect Menominee Indian Tribe of Wisconsin v. United States, No. 1:07-cv-
00812-RMC (D.D.C.), and Bristol Bay Area Health Corporation v. United States,
No. 07-725 (Fed. Cl.), as well as several cases currently pending before the

Civilian Board of Contract Appeals.



BRIEF FOR APPELLEE

IN THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT '

2011-1485

ARCTIC SLOPE NATIVE ASSOCIATION, LTD,
Appellant,
| V.
Kathleen Sebelius, SECRETARY OF HEALTH AND HUMAN SERVICES,

Appellee.

‘Appeal from the Civilian Board of Contract Appeals in case nos. 190-ISDA, 289-
ISDA, 290-ISDA, 291-ISDA, 292-ISDA, and 293-ISDA, Administrative Judge
Jeri Kaylene Somers.

STATEMENT OF JURISDICTION
The Civilian Board of Contract Appeals (“board”) entertained this case
pursuant to 41 US.C. § 7105(e)(1)(B). This Court possesses jurisdiction to
entertain an appeal from the decision dismissing the case for lack of , jurisdiction

pursuant to 41 U.S.C. § 7107(a)(1)(A) and 28 U.S.C. § 1295(a)(10).



STATEMENT OF TI-;E ISSUES

1. Whether equitable tolling can excuse a plaintiff’s failure to |
exhaust administrative remedies within _the requisite period when the plaintiff
simply elected not to follow statutory exhaustion procedures in the hope that a
. future court decision in a class action brought by a third party would 'fnake tﬁe_
plaintiff’s exhaustion unnecessary? |

2.  Evenifa plaintiff caﬁ simpiy elect not to exhaust administrative
remedies and reap the benefits of equitable tolling, whether a plaintiff pursued its
rights with the requisite diligence when (a) nothing prohibited the plaintiff from
exhausting its administrative remedies, (b) there was no binding precedent holding
that exhaustion was unnecessary, and (c) the Government never agreed to waive

the statutory exhaustion requirements.



STATEMENT OF THE CASE
L Nature Of The Case

Plaintiff, Arctic Slope Native Association, Ltd. (“ASNA”), seeks damages
for‘ amounts it claims it is owed as part of contracts entered into -with the |
Department of Health and Human Services (“HHS”) in 1996, 1997, 1998, 1999,
~ and 2000. The board dismissed the claims for the years 1996, 1997., and 1998,
whicﬁ are at issue here, besause ASNA failed to file a claim withl a coﬁtracting
officer within six years of each claim’s accrual and because neither equitable
tolling nor class action tolling were available to toll claims brought under the
Contract Disputes Act (“CDA™). See Arctic Slope Natzlve Ass’n, Ltd. v. Sebelius,
583 F.3d 785, 788 (Fed. Cir. 2009) (“ASNA I’).

In its first review of this case, the Court sfﬁrmed in part and reversed in
part. Because ASNA had not timely presented its claims to a contracting officer,
the Court affirmed the board’s decision that class action tolling did not apply to
ASNA’s claims. See id. The Court reversed the board’s decision concerning
equitable tolling, finding that equitable tolling could be available depending upon
ths specific facts of this case. The Court, thus, remanded for a consideration of

whether equitable tolling applied. /d.



Upon remand, fhe board again dismissed ASNA’s claims for 1996, 1997,
and 1998, finding that, based upon the facts present here, eéuitable tolling did not
pfeserve ASNA’s untimely claims. JA 1-25.! This appeal followe;i.

In another decision, for reasons nbt directly applicable here, .tﬁe board |
denied the claims for 1999 and 2000, and this Court also affirmed that decision.
See A-rctic Slope Native Ass’n, Ltd v. Sebelius, 629 F,3d 1296 (Fed. Cir. 2010) |
(“Arctic Slope IT’). The United States Courtr of Appeéls for the Tenth Circuit
reached a different result concerning similar claims brought in a different
proceeding. See Ramah Navajo Chapter v. Salazar, 644 F.3d 1054, 1071 (10th
Cir. 2011). The Supreme Court granted a writ of certiorari in that case on January
5,2012. --S. Ct. ----, 2012 WL 28948 (mem.).

STATEMENT OF FACTS AND COURSE OF PROCEEDINGS BELOW

I. Factual Background

ASNA is a tribal organization authorized and organized by several
recognized Indién tribes in Alaska. Pursuant to the Indian Self Determination and
Education Assistance Act (“ISDA”), which, in part, provides funding for tribes
and tribal organizations to admin-ister programs that would otherwise be provided

to tribes by the Federal Government, see 25 U.S.C. § 450b(j), ASNA has assumed

' «“JA _ ” refers to the joint appendix to be submitted in this case.
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responsibility to operate the Barrow Public Health Service Hospital in Barrow,
Alaska. Se_e ‘JA 171-279.

ASNA proposed fo the Indian Health Service (“IHS”), an.agency of the -
Department of Health and Human Services (“HHS”), that control over‘the-hoépital
~ services in Baﬁow be transferred to ASNA beginning in January 1996. See JA 55.
For fiscal years 1996 - 2000, the years at issue in ASNA'’s complaint? ASNA |
" entered into annual funding agreements with IHS that identified thel‘am.ouﬁt IHS
would provide to ASNA for the hospital’s operation. The annual funding
agreements differentiated between the amount IHS would‘provide_ for the
Secretarial amount, which is the amount that the Federal Government would have
incurred had it continued to operate the program, and for “contract support costs,”
which are the “reasonable costs” for activities a tribal organization must clarry on
in its operation of a program that either (1) would not be “carried on by the
respective Secretary in his direct operation,” or (2) are funded with resources other
than those transferred under the contract. See ASNA 11, 629 F.3d at 1301; see also
25 U.S.C. §§ 450j-1(2)(1)-(2).

ASNA'’s contracts, like all ISDA contracts, were governed by the Contract

Disputes Act (“CDA”), see 25 U.S.C. § 450m-1(d), which required ASNA, like



any other contractor, to present a claim to a contracting officer within six years of
a claim’s accrual before bringing suit, see 41.U.S.C. § 7103(a).

ASNA did not ﬁlé claims with a contracting officer concerning any
purported underpayment in contract supi)ort costs for any of the fiscal years-
identified in the complaint until September 2005. JA 440-41. The close of each
fiscal year occurred on September 30 of each year, JA 440, and fhere is nb_dispute
that ASNA’s claims for the three years currenﬂy at issue — 1996, 1997, and 1998 —
were not filed within six years of the close of any of the three years. JA 440-41. |
II. Coﬁtract Support Costs And Related Litigation

Although Congress enacted ISDA in 1975, Congress did not provide for
funding of contract support costs until 1988. See ISDA Amendments of 1988,
Pub. L. No. 100-472, § 205, 102 Stat. 2293 (25 U.S.C. § 450;j-1(a)(2)). Contract
support costs are defined as other “reasonable costs” for activities that. the tribal
contréctor “must carry on to ensure compliance with the terms of the contract and
prudent management,” but that either (1) would not be incurfed ifa Fedéral
agency continued opérating the program or (2) are provided from resources other
than those under the contract. 25 U.S.C. § 450j—1(a)(2). Contract sufnpoft costs
can include indirect costs, which can be calculated in part by “applying an

‘indirect cost rate’ to the amount of funds otherwise payable to the Tribe.”
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Cherokee Nation of Okla. v. Leavitt, 543 U.S. 631, 635 (2005). However, any
' indiréct costs already funded through the Secretarial amount cannot also be funded
. as indirect contract support cost.:s.' See 25 U.S.C. § 4505-1(a)(3). Contract »sull)port :
| costs can also include direct costs, such as workers’ compensatibn insuiance, bﬁt
only for activities not funded through the Secretarial amount. See 25 US.C. §
450-1@)R). | |

When Congress initially allowed for payment of cohtract su'pporf éost-s'in
1988, it did not enact any statutory caps upon the aﬁlounts agencies could allocate
for contract support costs. Beginning with fiscal year 1994 for the Depaftment of
the Interior (“Interior”), Ramah, 644 F.3d at 1059, and with fiscal year 1998 for
HHS, see ASNA II, 629 F.3d at 1300, Congress began capping the amount of funds
available to pay for contract support costs. Congress’s fiscal year 1999 |
appropriation for IHS, for example, provided that, “notwithstanding any other
provision of law . . . not to exceed $203,781,000 shall be for payments . ., . for
contract or grant support costs.” See ASNA II, 629 F.3d at 1300.

Both before Congress began enacting statutory caps and after Congress
enacted caps, tribes filed claims alleging that, for various reasons, they were not
receiving all of the contract support costs to which they were entitled. Three of

those lawsuits are relevant here.



A.  Ramah

One of the things tribes challenged was the method for how contract support'
costs were calculated. Iﬁterior calculated certain indirect contract su_i:poft' costs |
‘allotrnents. based upon indirect cost rates negotiated by Intérior’s inspector géneral'
and calculated with a general formula that Interior applied to all tribes. In Ramah _
Navajo Chapter v. Norton, No. 90-0957 (DNM) (“Ramah’), a plai_nfiff tribe
challenged the apprépriateness of the formula through a class action raisihg what
- the court called a “calculation claim.” See Ramah, 250 F. Supp. 2d 1303, 1305 |
.(D.N.M. 2002); JA 316. The tribe challenged the indirect cost rate formula, and it
sought to have a class certified of “all Indian tribe; and organizations contracting |
under the [ISDA] with the Bureau of Indian Affairs [of the Department of the
Interior]. . . who receive or are entitled to receive contract support funding based
on indirect cost rates negotiated throﬁgh the office of the inspector v_gener‘al.” JA
316.

The district court in 1993, over the Govemment’s objection, granted the
plaintiff’s class certiﬁcétion motion. The Government argued that class
certification was inappropriate because, although the named plaintiff had filed a

claim with a contracting officer and therefore “exhausted its administrative



remedies . . . there is no showing that thg members of the class to be certiﬁed-have |
exhausfed their administrative remedies.” JA 3 17.

The 'coﬁrt agreed with' the Government that sbme of the clasg members may
not have filed claims and that filing a claim is a jurisdictional requirement for
: CDA claims. JA 318-19. The court also noted that it was aware of no “case |

‘ 7.,decided under the CDA where éxhausti_on of remedies was waived as beii;g _futilé.-’%,
JA 318. Thé -court held, however, .that ﬁlihg a claim was unnecess.aryvfm; |
certification in that particular case because the “action does not concern a typical
contract dispute.” JA 319. The court held that, because the plaintiff was
challenging “policies and practices” and seéking “systemwide” reforms, it was not
necessary that all class members exhaust administrative remedies. JA 319.

In 1999, the parties entered into a settlement of the “calculation claim”
through 1993, the year before Congress began capping the amount Interior could
allocate for contract support costs. See Ramah, 25 O F. Supp. 2d at 1305. The
district court approved the partial settlement in May 1999, see Ramah, 50 F. Supp.
2d 1091, 1094 (D.N.M. 1999), and ASNA, which also had a contract with Interior,
shared in the settlement’s proceeds, see JA 437.

After approval of that settlerﬁent, the plaintiffs added additional claims.

The plaintiffs added (lj a “shortfall claim,” which the district court described as “a

-9-



claim for the difference between the indirect cost rate multipli‘ed by the BIA . ..
and what was actually paid,” and (2) a “direct contract support costs or DCSC
~claim,” for purperted underpayménts in direct contract support costs. Rar;zah,' 250
F. Supp. 2d at 1305.

In September 2002, the parties filed a joint motion for approval of a second
- partial Eeulement to resolve the “shortfall” claims for fiscal yeare 1992-93 and the
DCSC claime for fiscal years 1993-94. Ramah, 250 F. Supp. 2d at 1306. When
the court approved the settlement in DecemBer 2002, the court noted that the
lawyers had negotiated the claim in formal negotiations that took place in the
spring of 2000 through June 2001, when the settlement was initiall)-/ agreed upon.
Id. at 1308. The court also made specific findings concerning the suitability ofa
eIass giction to pursue both the shortfall claims and the bCSC claims. The court
_ specifically found that, in regard to the DCSC claims, “class certification . . .
would be resisted by the government.” Id. In regard to the shortfall claim, the
court found that “[d]ecertification of the shortfall claim is a possibility.” Id. The
court also recognized that “there now exists a significant body of eése law adverse
to the position of the Class on these claims.” Id. ASNA also shared in the

proceeds from the December 2002 settlement. See JA 437.

-10-



B. Cherokee

After the December 2002 order approving the settlement, the court in
Ramah stayed further proceeding pending conclusion of the appellate proceedings
in Cherokee Nation of Oklahoma v. United States, No. 99-92-S (E.D. Okla.)
(“Cherokee”). See Ramah, 644 F.3d at 1062. | |

- The tribe in Cherokee filed its complaint as a class action against HHS in

1999, nine years after Ramah was filed against Interior, and ASNA was also aware
of this litigation. JA 437. Unlike the initial complaint in Ramah, which only
challenged the method used to calculate indirect cost rates, the tribe in Cherokee
challenged HHS’s refusal to pay tribes their “full” contract support costs because
of an “alleged lack of available appropriations.” Cherokee, 199 F.R.D. 357, 364
(E.D. Okla. 2001). The tribe in Cherokee sought to have a class certified of “[a]ll
Indian tribes and tribal organizations operating [Indian Health Service] progréms .
. . authorized by the [ISDA] . . . that were not fully paid their contract suéport |
costs needs, as determined by [the Indian Health Service], at any time between
1988 and the present.” Id. at 360. |

In February 2001, the couﬁ- issued an order deﬁying class certiﬁcéti’on. The
plaintiff was seeking full payment upon each individual contract for each tribe, but

the contracts were “not the same for every tribe” and “there was not even standard

-11-



language on contract support costs.” Id. at 363. Because a “detailed examination
into the contracts of each plaintiff for éach year with the defendant would be
required,” the court held that “the questions peculiar to individual members of the
class predominate[] over questions of law or fact that arekcommon.” 1d. Thus, the
- court denied the moﬁon to certify the class.

‘The Government had also argued that certification was not appropriate E
because the proposed class “fail[ed] to exclude putative class membe’rs wﬁose
claims in this case are barred by the six-year general statute of limitations.” Id. at
362. Although the court did not certify the class, the court disagreed with this
. basis for denying certification, holding that “an inquiry into a claimed affirmative
defense impermissibly allows an issue going to the merits of the litigation to
intrude upon the class qertiﬁcation analysis.” Id. (internal citation and quotation
omitted).

In Cherokee, after the court denied the motion for certification, the plaintiff
pursﬁed the action upon its own behalf. The Supreme Couﬁ ultimately heard the
case and held that, because the “appropriations statutes [for the years at issue]
unambiguously provided unrestricted lump-sum appropriations,” Cherokee, 543
U.S. 631, 646-7 (2005), and because there were “unrestricted appropriated funds”

with which the agency could have paid all tribes’ contract support costs, id. at 642,
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there was no basis for excusing the Government from its admitted “promisg[] [in
the specific contra;:ts at i-ssue] to pay the relevant contract support cosfs,” zd at
636. |

C. Zuni

In September 2001, after Cherokee'ﬁled its class actidn complaint and after
the‘ ngrﬁary 2001 order denying class certification, .;1 different tribe, the Pueblo of |
Zuni (“Zuni”), brought a new class action against HHS, the same defendént as in
Cherokee, but this time in the same district as Ramah. Pueblo of Zuni v. United
States, D.N.M. No. CIV 01;1046 (“Zuni”). In this case, similar to Cherokee, the
tribe sought to have é class certified of “all tribes and tribal organizations
| contracting with ITHS under the ISDA between fiscal years 1993 to the present.”
Pueblo of Zuni v. United States, 467 F. Supp. 2d 1099, 1105 (D.N.M. 2006). The
complaint in Zuni, similar to the complaint in Cherokee, claimed not only that
HHS was relying upon improperly calculated indirect cost rates but also that each
tribe was entitled to its full contract support costs need. JA 365-66.

In Decembér 2001, before the tribe ﬁled. a motion for class certification, the
proceedings in Zuni, as in Ramah, were stayed pending the conclusion of the
appellate proceedings in Cherokee. JA 398. After the proceedings' were no longer

stayed, the Government moved to dismiss a portion of Zuni’s claims because the
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 tribe had not first sxibmittedl all of its claims to a contracting officer. See Zuni, 467
F. Supp. 2d at 1112. The court granted the motion, holding that exhaustion is. - |
jurisdictional and that, even if it were futile for Zuni to have submitted the claims; .
“futility is simply not available as an excuée for nonexhaustion.” Id. (citing Thoen
v. United States, 765 F.2d 1110, 1116 (Fed. Cir. 1985)). The court aléo rejected
Zuni’s purported reliance upon the 1993 certification order in Ramah as justifying -
its failure to éxhaust administrative remedies, noting that “Plaintiff can hardly ‘be
said to rely on the oblique argument that a class certification order ip aseparate
case allows Plaintiff to forego exhaustion of their claims in th;'s case.” Id at 1114,
Subsequent to that decision dismissing some of Zuni’s individual claims,
the court also denied Zuni’s motion for class certification, The court held that
“exhaustion under the CDA is mandatory and jurisdictional” and “the existence of
unexhausted claims within the claims of the putative class remains a jurisdictional
defect, precluding class certification.” Zuni, 243 F.R.D. 436, 442;42 (D.N.M.
2007). The court also found that “[t]he terms and conditions of the; tribal contracts
were sufficiently individualized so that the question of whether all tribal
contractors were underpaid becomes one of the disputed issués,” id. at 448, and

that “[t}he nature of this kind of case with individualized contracts does not lend

itself to class litigation,” id. at 446.
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D.  Current Status of Ramah

After the Supreme Court decision in Cherokee, the districf court in Ramah
p lifte(} the stay and the parties litigated, among other things, the Governrﬁent’s
exposure during fiscal years in which Congress had enacted a'cap upon the
aéency’s’ appropriation for contract support costs. In 2011, the United States

- Court of Appeals for the Tenth Circuit held that the‘ statutory cap was not a
defense to the plaintiffs’ claims againét Interior because “the iﬂs‘ufﬁcienc& ofa -
multi-contract appropriation to pay all contracts dpes not relieve the government
of liability if the appropriation is sufficient to cover an individual contract.”
Ramah, 644 F.3d at 1071.

In a decision from this Court involving ASNA’s claims against IHS for
fiscal years 1999 and 2000, the Court held that “[t]he availability of funds
brovision coupled with the ‘not to exceed’ language [in the statute and contracts]
limits the Secretary's obligation to the tribes to the appropriated amount.” Arctic
Slope II, 629 F.3d at 1304. The Supreme Court granted é writ of certiorari in
Ramah on January 5, 2012, -- S. Ct. --—, 2012 WL 28948 (mem.).

III. Course Of Proceedings Below
This appeal involves ASNA’s claims for additional contract support costs

funding for fiscal years 1996, 1997, and 1998. The board initially dismissed these
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- claims, fmdiﬁg that ASNA failed to present a claim to a contracting officer within |
* the requisite statutory period and that neither equitable tolling nor class action -
tolling could toll the period for presenting a claim to a contracting officer. 4SN4
I, 583 F.3d at 788.

This Court reversed in part and affirmed in part. Concer’ning' class action
tolling, the Court found that ASNA’s claims are “not subject to statutory class -
action tolling in this case.” Id. at 791. The Court recognized thé rule in Ame;'ican
Pipe & Construction Co. v. Utah, 414 U.S. 538 (1974), that the filing of a class’
action stops the running of the statute of limitations for “all asserted members of
the class who would have been parties had the suit been permitted to continue as a
class action.” 583 F.3d at 791. The Court held that American Pipe did not apply :
here because “both ihe Supreme Court and the lower courts have held that a party
that has not exhausted administra';ive remedies is not eligible to be a class
member.” Id. at 794. Thus, the Court found that the proceedings in Zuni did not
result in class action tolling of ASNA’s claims because class action tolling “does
not apply to parties over whom the court has no authority to exercise jurisdiction,”
id. at 795, and ASNA failed to comply with the “requirement to present its claims

to a contracting officer,” id. at 796.
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The Court also dismissed ASNA'’s reliance upon the 1993 order certifying a
class in Ramah. The Court noted that the Ramah court “did —no.t adopt .the general
principle that asserted class members need not exhaust their administrative ,
remedies in an ISDA contract case” but instead found “that exhaustion of
administrative .remedies was not required under the circumsfances of that éase
because it would have been futile.” 583 F.3d at 796 n.3. The Court found
ASNA’s reliance ﬁpon that case unaVailing, noting, among other things.,. that
ASNA has “not argued that any ‘futility’ exception excuses [its] failure to make
timely presentments of the disputed claims to the contracting ofﬁc‘ers.” Id.

The Court also noted the peculiar result of permitting ASNA’s claims to be
tolled by the proceedings in Zuni. Had the complaint in Zuni or Cherokee been
brought by ASNA, ASNA would not have been entitled to any recovery because
its “claims would have been subject to dismissal for failure fo comply with the
presentment requirement.” Id. at 796. Thus, allowing ASNA’s claims to be tolled
by claés action tolling would mean that its “status as asserted class members would
put [it] in a better position than [it] would have been in if [it] had actually been
named parties in fhe Zuni and Cherokee Nation actions.” Id. at 796.

As to equitable tolling, the Court held that the board erred because the time

limit for submitting a claim to a contracting officer is subject to equitable tolling.
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Id. at 799. The Court remanded to the board for a “determination as to whether,
under the circumstances of these cases, the limitation period should be tolled.” Id. .
at 800.

Upon refnand, the board considered the facts of this case and determined
that equitable tolling was inapplicable. Upon cross motions, without receiving
testimony other than a declaration_ submitted by ASNA’S executive director? the
board found that equitable tolling did not apply to ASNA’s claims because ‘-
“ASNA has conflated the concepts of equitable tolling and class action tolling in
its attempt to show that the time for filing should be tolled.” JA 6.

The board found, among other things, that ASNA could not rely upon the
class certification in Ramah as somehow equitably tolling its claims. The board
noted that Ramah (where a class was certified) and Zuni (where certification was
denied) were different in part because, when the court decided Zuni, unlike in.
Ramah, Congress had enacted a six year limit for presenting claims to a
contracting officer; thus, the Ramah court “had no need to determine whether
members had filed their claims on a timely basis.” JA 5. The board also noted, as
this Court had already identified, that the Ramah court found that presentment to a
contracting officer was unnecessary because the action challenged “systemwide

reforms not limited to reimbursement-of contract support costs.” JA 5.
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The board also rejected A_SNA’s reliance upon the purported “defective
class action” in Zuni. JA 6. The court noted that the complaint in Zuni was not
defective because‘the nameci plaintiffs were permitted to proceéd and, in a’riy |
event, that ASNA, which had not submitted a claim to a contracting ofﬁger,
““cannot rely upon that pleading to justify application of the equitalile tolling
doctrine because it could not have been a member of the class, even if the district
court had certified the class.” JA 7.

This appeal followed.

SUMMARY OF ARGUMENT

Equitable tolling does not excuse ASNA’s election not to exhaust its
administrative remedies within the statutpry period.

Absent extraordinary circumstances not present here — such as an
individual’s mental incapacity or misleading conciuct by an adversary — a plaintiff
is not entitled to equitable tolling where (1) nothing prohibits a plaintiff from
pursuing a claim and (2) the plaintiff fails to take any timely action to pursue its
rights. ASNA could have pursued its rights by submitting a claim to a contracting
officer. Instead of complying with that statutory requirement, ASNA elected to do
nothing and to hope instead that a class action filed by a third party would make it

unnecessary for ASNA to comply with the statute. Equitable tolling does not
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apply because the doctrine is inapplicable where a plaintiff elects 'to do nothing to
pursue its claim, |

Even if equitable tolling éould apply where a plaintiff elects not to pursue a
timely claim, the doctrine only saves untimely claims where a plaintiff exercises
reasonable diligence. ASNA purportedly chose not to exhaust its administrative
remédies beéause of the Zuni complaint, asserting that, had the district c;qur’t
certified the class, exhaustion Would have been unnecessary. Even if t.h'at-
proposition were correct, which it is not, the only other court to consider whether a
similar class should be certified, the district court in Cherokee, held that.
certification was improper. Accordingly, under any standard, ASNA’s election
not to do anything was unreasonable.

| AkGUMENT

L. Standard Of Review

The Court reviews the board’s legal determinations de novo. See Lear
Siegler Servs., Inc. v. Rumsfeld, 457 F.3d 1262, 1266 (Fed. Cir. 2006). The
board’s factual findings “may not be set aside unless the decision is
(A) fraudulent, arbitrary, or capricious; (B) so grossly erroneous as to necessarily

imply bad faith; or (C) not supported by substantial evidence.” 41 U.S.C.
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§ 7107(bX(2); see, e.g., Cities of Burbank, Glendale and Pasadena, Cal. v.
Bodman, 464 F.3d 1280, 1284 (Fed. Cir. 2006). Where facts are undisputed and
the question is whether a plaintiff “meets the diligence standard for equitable
toliing . .. [the] case présents a question of law that [the Court] review][s] de
novo.” Fmr. Emploizees of Sonoco Prods Co. v. Chao, 372 F.3d 1291, 1295 (Fed.
Cir. 2004). | | -

IL. Eguitéble Tolling Does Not'Save. AS‘NAI’s Untimely Claims

There is no dispute that ASNA failed to submit claims to a contracting

officer (or to take any actions whatsoever to preserve its claims) for fiscal years
1996, 1997, and 1998, the only years at issue, within six years of the claims
accruing. There is also no dispute ‘that the six year period for filing a claim is a
jﬁrisdictional prerequisite to the board’s jurisdiction. See ASNA 1, 583 F.3d at 793
(“[T]he timgly submission of a claim to a contracting officer is a necessary
predicate to the exercise of jurisdiction by a court or a board of contract appeals
over a contract dispute governed by the CDA.”). The only question raised by
ASNA in this appeal is whether, because of the class action filed in Zuni, its time
period for submitting a claim was equitably tolled. That case is of no moment to

thes_e proceedings, and ASNA’s claims should, thus, be dismissed.
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ASNA’S brief largely ignores the legal requirements for équitable tolling,
asscrting instead that its claims were tolled becaﬁse, although it el_eéted to do
nothing to preserve its claims, it exercised reasonable diligence. ASNA’s
argument is fundamentally flawed in at least two major respects:A .‘(1) ab.sent
_extraordinary circumstances not present here, plaintiffs who elect to do nothing to
pﬁ:éue their claims are not entitled to equitable tolling and (2) even 1f aparty
coulvd elect not to pursue its claims and reap the benefits of equitable télling,
ASNA’s election is inexcusable.

A. ASNA’s Claims Are Not Equitably Tolled Because It Did Nothing
To Preserve Its Claims

When, as in this case, there is no dispute that a plaintiff knows all of the
facts neéessary to bring a claim, see, e.g., Taylor v. Meirick, 712 F.2d 1112, 1118
(7th Cir. 1983), a plaintiff must affirmatively pursue its claim for equitable tolling
to extend a limitations period. When a plaintiff — like ASNA — elects to do
nothing, equitable tolling is not available.

“Equitable tolling is extended ‘only sparingly,’” Fmr. Employees of Sonoco
Prods. Co. v. Chao, 372 F.3d 1291, 1299 (Fed. Cir. 2004) (quoting Irwin v. DVA,
498 U.S. 89, 96 (1990)), and only where a plaintiff establishes “(1) that he has

been pursuing his rights diligently, and (2) that some extraordinary circumstance
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stood in his way and prevented timely filing.” Holland v. Florida, -- U.S. ----, 130
S. Ct. 2549, 2553 (2010) (internal quotation omitted); see also Martinez v. United |
States, 333 F.3d 1295, 1318 (Fed. Cir. 2003) (“[E]quitable tolling against the
federal government is a narrow doctrine . . . mere excusable neglect is not enough .
.. there must be a compelling justification for delay.”). ASNA, as the party .
seéking to bring an untimely claim, has the burden of demonstrating its |
entitlement to equitabie tollihg’. See Pace v. DiGuglielmo, 544 U.S. 408, 418
(2005).

The fundamental requirement of equitable tolling is that, if nothing stands in
the plaintiff’s way, it must timely and actively pursue its rights. See Sandvik v.
United States, 177 F.3d 1269, 1271 (11th Cir. 1999) (“Equitable tolling is
appropriate . . . because of extraordinary circumstances that are both beyond [a
plaintiff’s] control and unavoidable even with diligence.”). Thus, where a plaintiff
affirmatively pursues a claim, even if the plaintiff’s actions are legally flawed, the
plaintiff’s actions may result in equitable tolling.? Where, however, a plaintiff i.s
able to pursue its claim but simply elects to do nothing — unless the plaintiff’s

failure to act is due to an extraordinary circumstance such as severe attorney

> See Burnett v. New York Central Railroad Co., 380 U.S. 424, 30 (U.S. 1965);
Gillig v. Nike, Inc., 602 F.3d 1354, 1359 (Fed. Cir. 2010); Goldsmith v. City of
Atmore, 996 F.2d 1155, 1161 (11th Cir. 1993).
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misconduct,’ mental incapacity,’ or misleading behavior by an opposing party’ —
equitable tolling does not apply.®

Even if legally flawed, a plaintiff’s affirmative steps to initiate proceedings
can equitably toll a statute of limitations. Where, for example, a plaintiff files an
action in an improper vénue, the improperly filed complaint can toll the plaintiff’s .
statute éf limitati‘ons.- See, e.g., Burnett, 380 U.S. 430 (“Both federal and sitateA-
jurisdictions have recognized the unfairness "Of barring a plaintiff’s action solély
because a prior timely action is dismissed for improper venue after the applicable
statute of limitations has run.”). Similarly, a complaint that fails to comply with
all of the applic;dble local rules can equitably toll a limitations period so long as
the plaintiff “actively pursued judicial remedies by filing [the] defective pleading
within the statutory period.” Goldsmith, 996 F.2d at 1161, see also Goldlawr, Inc.

 v. Heiman, 369 U.S. 463, 466-67 (1962) (“When a lawsuit is filed, that filing

3 See Holland v. Florida, 130 S.Ct. 2549, 2564 (2010).
4 See Barrett v. Principi, 363 F.3d 1316, 1318 (Fed. Cir. 2004),
3 See DuMarce v. Scarlett, 446 F.3d 1294, 1304-05 (Fed. Cir. 2006).

¢ See Irwin, 498 U.S. 89; Nelson v. Nicholson, 489 F.3d 1380, 1385 (Fed. Cir.
2007); Jagquay v. Principi, 304 F.3d 1276, 1286 (Fed. Cir. 2002) (en banc),
overruled on other grounds by Henderson v. Shinseki, 589 F.3d 1201 (Fed. Cir.
2009 (en banc), rev’d 131 S. Ct. 1197 (2011); Frazer v. United States, 288 F.3d
1347 (Fed. Cir. 2002); Boling v. United States, 220 F.3d 1365, 1374 (Fed. C1r
2000); Gilbert v. HHS, 51 F.3d 254, 257 (Fed. Cir. 1995).
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shows a desire on.the part of the plaintiff to begin his case and thereby toll
whatever statutes of limitation would otherwise apply.”); Gillig, 602 F.3d at .13.59
(redognizing thét equitgble tolling could apply where “proper defendant is named
in the complaint but the plaintiff is misidentified”).

Where, on the other hand, a plaintiff has not affirmatively purséd aclaim
and nothing has pfevented the plaintiff from doing so, equitable tolling is not |
’availabl-e. See Jaquay, 304 F.3d at 1287 (noting the “typical late-filing cases” that |
are denied because “the limitations period expires before the would-be claimants.
perform any action to preserve their legal rights”). As the Supreme Court held in
Irwin, when it rejected a plaintiff’s reliance upon equitable tolling when the
plaintiff’s lawyer'was out of the country when notice of a decision arrived,
equitable tolling is only available where a plaintiff “actively pursue[s] his judicial
reniedies[.]” 498 U.S. at 96. A‘plaintiff’ s failure to act — whether it be due to
“garden variety excusable neglect,” see Nelson, 489 F.3d at 1385, an attorney’s
neglige;lce, see Gilbert, 51 F.3d at 257, or a well-reasoned belief under then-
existing law a claim would be unsuccessful, see Frazer, 288 F.3d at 1347; Boling,

220 F.3d at 1374 —renders baseless any subsequent reliance upon equitable tolling

as extending a limitations period. See also, e.g., Covey v. Ark. River Co., 865 F.2d
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660, 662 (5th Cir. 1989) (“It is a common maxim that equity is not intended for
those who sleep on their rights.”).

Not only did ASNA not “actively pursue” a claim; ASNA did nothing at éll
to pursue its claim. As ASNA explains in its brief, “[t]here is no dispute that
ASNA expressly relied on the September 2001 filing of the Zuni élass aétion in
- deciding not to pursue its claims on an individual basis.” Br. 137 (emphasis
added). The éxplicit and implicit underpinning for ASNA’s entire appeal is that
its decision not to pursue its claim was reasonable, but a party’s mere expectation
that it may not need_ to act, even if reasonable (and ASNA’s exﬁectation,was not),
does not excuse the party’s failure to act when it is able to do so. 'See, eg.,
Williams v. Sims, 390 F.3d 958, 963 (7th Cir. 2004) (noting the “general rule” that
““even reasonable mistakes of law are not a basis for equitable tolling”); Citicorp
Person-to-Person Fin. Corp. v. Brazell, 658 F.2d 232, 235 (4th Cir. 1981) (finding
“no basis for the application of an equitable tolling doctrine” even where “there
may be some reasonable explanation [for a litigant’s] legal mistake”). Courts do |
not, and cannot, toll statutes of limitations “for every procedural or strategic
mistake made by a litigant (or his attorney),” — like that made by ASNA in this

case — because doing so “would render such statutes no value at all[.]” Arrietav.

7 “Br, " refers to ASNA’s opening brief filed on October 21, 2011.
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Baﬂaglié, 461 F.3d 861, 867 (7th Cir. 2006) (quotation and citation omitted). For |
this reason alone, the board’s decision should be affirmed.

All of the other specific points raised in ASNA’s brief in support of the idéa
that a party can elect not to pursue administrative remedies but still benefit ﬁoﬁi
equitable tolling are equally ﬁnpersuasive. ASNA erronedusly contends that
(1) the complaint in Zuni constitutes a_“d-efective pleading” sufficient to toll
ASNA’s limitations period, Br. 22-32; (2) there was a change iﬁ the coﬁuoliing .
law that excused its failure to take any acﬁon, Br. 33; (3) equitable tolling should
be allowed because the Government will not be prejudiced, Br. 35-37; and
(4) equitable tolling should apply regardless of whether ASNA pursued its claim
within the statutory period because tribal contractors are entitled to special
statutory protections, Br. 46-49. None of these arguments is meritorious.

1. The Zuni Complaint Does Not Save ASNA’s Untimely
Claims

ASNA erroneously contends that equitable tolling should excuse its
decision not to submit its claims to a contracting officer because the class action
complaint filed by a different party in Zuni is a defective pleading sufficient to toll
ASNA’s limitations period. Br. 22-32. Although class action tolling, unlike

equitable tolling, can apply even where a plaintiff does nothing to pursue its
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.r_ights, that principle does not apply to equitable tolling and ‘this Court has already
detennined that class action tolling is inapplicable to this case.

Neither class action principles nor the proceedings in Zuni can save
ASNA’s -unfimely claims. The Supreme Court established the doctrine of class -
action tolling in American Pipe, which provided that, under Rule 23 to the Fedefal 7
Rules of Civil Procedure, which governs class action p;ocedufes, “the filing of thé
class action complaint ends the running of the statute Vof limitations as to éil
putative class members.” ASNA 1,583 F.3d at 795. Unlike in equitable tolling
where a party’s actions ciuring the relevant limitations period matter, the Supreme
Court found it immaterial whether the putative class members were aware of the
complaint or whether they did anything to preserve their rights, holding thqt- class
acti(;nvtolling applies to “asserted class members who were unaware of the
pi'oceedings brought in their interest or who demopstrably did not rely on the .
institution of those proceedings.” American Pipe, 414 U.S. at 552.

This Court all;eady decided that the Zuni litigation, class action tolling, and
the decision in American Pipe do not excuse ASNA’s failures to exhaust its
administrative remedies, See ASNA 1, 583 F.3d at 791-94. The Court explained
that ASNA, unlike Zuni and other tribes, failed to exhaust administrative remedies

by filing a claim with a contracting officer. Id. at 794. Thus, the Zuni litigation
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could not save ASNA’s untimely claims because, even had a class been certiﬁéd,
ASNA would not have been a member. /d. ait 795-96. As the Court explained,
ASNA did not “satfsf[y] the requirement, set forth in American Pipe, making. class |
action tolling available [only] ‘to all asserted member§ of the class whp-would
have been parties.”” Id. at 796 (internal quotation omitted).

Notwithstanding this Court’s previous decision, ASNA asserts entitlement
to equi{ablé tolling based upon the complaint in Zuni becausé Americdh Pipé “is
the situation here.” Br. 25. ASNA claims that American Pipe involves equitable
| tolling as well as class action tolling and that it is entitled to equitable i:olling
under American Pipe. As an initial matter, this Court already held that American
Pipe is not the situation here because ASNA does not meet the “requirement, set
forth in American Pipe,” that a party claiming tolling under American Pipe be
eligible for class certification. For this reason alone, regardless of the title ASNA
gives to the tolling applicable in American Pipe, the Court should reject ASNA’s
reliance upon that decision.

Second, ASNA is incorrect that American Pipe involves equitable tolling.
This Court held in Stone Container Corp. v. United States, 229 F.3d 1345, 1354
(Fed. Cir. 2000), that the tolling established in American Pipe was not based upon

“equitable tolling, but rather on the Court’s interpretation of Rule 23.” 229 F.3d at
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1354. The Court has also recognized more recently, in Brigh‘t v. United States,
603 F.3d 1273, 1278 (Fed. Cir. 2010), that “this Court described the tolling in
American Pipe . . . as statutory tolling.” 603 F.3d at 1278. Equitable tolling, .
- unlike class action tolling, applies only where a plaintiff actively pursued its
rights, and ASNA failed to do so.

- For purported support of its pq.sition that American Pipe involves équitéible. ,
tolling, ASNA cites the Supreme Court’s decision in Irwin, which, when
discussing the possibility of equitable tolling for claims where a claimant has filed
a defective pleading, cited in a footnote to American .Pipe. See Irwin, 498 U.S. at
96 n.3. That footnote alone does not create an entire new.category of equitable
tolling for plaintiffs, like ASNA, who elect to do nothing to pursue théir claims
but insteéd hope to be included in a class action for which they were always
ineligible. See Albano v. Shea Homes Ltd. P"ship, 634 F.3d 524, 535 (9th Cir.
2011) (“The majority of the lower federal courts that have addressed the issue
have held that American Pipe tolling is not equitable, but legal.”),

ASNA also erroneously relies upon the decision in Land Grantors in
Henderson, Union & Webster Cntys., Ky. v. United States, 64 Fed. Cl. 661 (2005),
but the court in that case found only that “under the unique and sui generis

circumstances of th[at] case . . . Plaintiffs’ ignorance of the underlying facts
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concerning their cause of action . . . was excusable.” 64 Fed. Cl. at 707, 716. That -
case has no» application where, as in this case, ASNA knew all the facts_ of its cause
of action but elected to do nothing. Moreover, although the couﬁ in that case does
reference equitable tolling in the conteﬁt of American Pipe, that reference alone
does not demonstrate that the court has any other understanding. (nor _could it) thén
what this Court established in Stone .Container — that American Rzpé does not
create a new category of plaintiffs entitled to equitable tolling. See Aibano, 634
F.3d at 537 (“[IIn circumstances where the distinction between legal and equitable
tolling was not dispositive, courts regularly have referred to American Pipe tolling
as ‘equitable.’”).
Similarly, ASNA incorrectly relies upon the decision of the United States
Court of Appeals for the Ninth Circuit in Hatfield v. Halifax PLC, 564 F.3d 1177
(9th Cir. 2009). In that case, as ASNA correctly identifies, Br. 41-44, the court
applied class action tolling principles to establish equitable tolling, but ASNA
ignores that the court did so in the context of equitable tolling under California
law, which permits tolling where there is (1) “timely notice” to the defendant;
~(2) “a lack of prejudice to the defendant” by an unt':imely claim proceeding; and
(3) “good faitﬁ and reasonable conduct by the plaintiff.” Hatfield, 564 F.3d at

1185. That case has no application here, where ASNA must show the stricter
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requirements that (1) it pursuéd its rights “diligently” and (2) “some extraordinary
circumstance . . . preventéd timely filing.” See Holland, 130 S. Ct. at 2563.

ASNA also miscomprehends the nature of equitable tolling. Even if the
complaint in Zuni were a deficient pleading that was somehow sufficient to toll the
limitations period for ASNA to file a complaint, nothing about the Zuni complaint
could toll ASNA’s statutory period for exhaﬁ'sting administrative remedies. Zuni;
unlike ASNA, complied \.Nith the statute and, for the majority of its claifns, |
exhausted administrative remedies prior to bringing suit. ASNA should have done -
the same.

ASNA instead elected not to exhaust administrative remedies and now
incorrectly claims that “the filing of the 2001 class complaint [in Zuni] . . . was for
all practical purposes the equivalent of a 2001 pleading timely filed by ASNA to

litigate those claims.” Br. 27. ASNA is incorrect because, had ASNA rather than
Zuni filed the class action complaint, the court would have dismissed the éntire
complaint for lack of jurisdiction. That is exactly what the Court did to that
portion of Zuni’s claims that Zuni failed to present to a contracting ofﬁcef, Zuni,
467 F. Supp. 2d at 1114, and ASNA, unlike Zuni, did not present any of its claims.
Moreover, there is also no reasonable argument that ASNA could have

successfully relied upon the Ramah proceedings as somehow excusing the
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exhaustion requirement, as the district court held when it dismissed a portion of
Zuni’s claims: “Plaintiff can hardly be said to rely on the oblique argument thata -
class certification order in a separate case (Ramah) allows i’laintiff to forego
exﬁaustion of their claims in'this case.” Zuni, 467 F. Supp. 2d at 1114

~ (parenthetical added). |

2. A Change In The Law Does Not Save ASNA’s Untimely
Claims | | '

ASNA also erroneously contends that “a change in the contrélling law” can
make equitable tolling available where a plaintiff elects not to pursue its claim.
Br. 33. ASNA asserts that, because it was able to participate in the class
proceedings in Ramah without filing a claim, its failﬁe to submit a timely claim
should be excused by equitable tolling because “in far more ambiguous contexts
involving a change in controlling law, equitable tolling has nonetheless been
allowed.” Br. 33.

This argument fails because there was no change in the law. _The vdistrict
court order certifying the class in Ramah indicated that, because the Vplaintif‘f was
challenging the overall indirect cost rate methodology relied‘ﬁpon by Interior to
calculate all tribes’ contract support costs and was therefore challenging Interior’s

overall “policies and practices,” the case did “not concern a typical contract
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dispute” and a class could be certified. JX 319. In Zuni, unlike in Ramah, the
plaintiff sought payment of each tribe’s full contract support costs need based
upon eaéh tﬁbe’s individﬁal contract. JX 365-66. Based upon these claims, the
court held, similér to the Cherokee decision in 2001, see Cherokee, 199 -F-.R.D. at
364, that “[t]he nature of this kind of case with individualized contracts“,»does not
- lend itself to class litigation,” Zuni, 243 F.R.D. at 442-43. Although the court |
also noted that “the existence of unexhausted claims within the claims of thé
putative class remains a jurisdictional defect;” id. at 443, Zuni did not change any
law because the case-specific holding in Ramah was neither controlling nor
applicable to the case-specific decision in Zuni.

Further, even if Ramah were the “controlling law” and ASNA’s reliance
upon that decision were somehow justified, the cases cited by ASNA for the
proposition that it could do nothing pending the outcome in Zuni actually
undermine ASNA’s argument. As these cases reinforce, for a plaintiff to be
entitled to equitable tolling, a plaintiff must, unlike ASNA in this case, actively
pursue its rights if it is able to do so.

ASNA first erroneously cites Townsend v. Knowles, 562 F.3d 1260 (9th Cir.
2000), Harris v. Carter, 515 F.3d 1051 (9th Cir. 2008), and York v. Galetka, 314

F.3d 522 (10th Cir. 2003). In each of these cases, all of which involve habeas
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petitions, the prisoners filed the relevant petitions within the time period
established by the respective circuits but subsequent Supreme Court decisibn_s '
rendered the already-filed petitions untimely. Those cases defeat ASNA’s clairﬁ
because those plaintiffs, unlike ASNA, made a “diligent effort” to pursue their
claims, see, e.g., York, 314 F.3d at 527, but subsequent changes in the law made
their efforts iﬁeffective. Here, ASNA did nothing to protect its claim, hoping a
future court decision would excuse its féilure to comply with statutory exhaustion
requirements.

Similarly, ASNA mistakenly relies upon Clymore v. United States, 217 F.3d
370 (5th Cir. 2000), and Valenzuela v. Kraft, Inc., 801 F.2d 1170, 1174-75 (9th
Cir. 1986), amended by denial of reh’g 815 F.2d 570 (1987). In Clymore,
following a criminal proceeding, thé plaintiff filed a timely motion for return of
his property but filed the motion in the “wrong venue.” The United States Court
of Appeals for the Fifth Circuit, recognizing the “unsettled state of the law”
concerning the proper venue for such motions and the plaintiff’s timely motion in
the wrong venue, held that equitable tolling applied. Clymore, 217 F.3d at 377.
Likewise, in Valenzuela, a plaintiff filed a timely state court proceeding, but the
proceeding should have been brought in federal court. Because the law at the time

of the plaintiff’s complaint was “unclear whether federal courts had exclusive
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jurisdiction over [the plaintiff’s” claim[],” and because of the “diligence
deménstrated by the plaintiff,” the court found that the relevant statutory period
was »equitably tolled. 801 F.2d at 1175

In all of theée cases the plaintiffs, unlike ASNA, took steps during the -
percéived statutory period to pursue their claims but, due to changes in the law,'.
| their claimé were rehd%:red untimely. The decisions show the fallacy in ASNA’S ,
afgument because ASNA, unlike tﬁese plaintiffs, did nothing dﬁring the relevant
period to pursue its claims. ASNA’s mere speculation that the Zuni court or even
- the board would sustain its decision to do nothing does not warrant equitable
tolling. See, e.g., Lawrence v. Florida, 549 U.S. 327, 336 (2007) (“Attorney
miscalculation is simply not sufficient to warrant equitable tolling[.]”); Holland,
130 S. Ct. at 2567 (“[T]he principal rationale for disallowing equitable tolling
based on ordinary attorney miscalculation is that the error of the attorney is
constructively attributable to the client and thus is not a circumstance beyond the
litigant’s control.”); Nelson 489 F.3d at 1384 (“We have always followed the
guidance of [the Supreme Court] that equitable tolling does not apply. fo what is at

best a garden variety claim of excusable neglect.”j (internal quotation omitted).
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3. ASNA Incorrectly Asserts That The Government Will Not
Be Prejudiced By Application Of Equitable Tolling

- ASNA also incorrectly asserts that équitable tolling is appropriate in this
case because the Govemmént_ will not be preju&iced if ASNA is permitted to
pursue its claims. Br.35-37. This argument, like ASNA’s other argilments; is
unavailing,

As an iﬁitial matter, statutes of limitations are to be enforced even 'Where
there is no showing of prejudice by the filing of an untimely claim. The Supreme
Court reached this express result in Baldwin County Welcome Center v. Brown,
466 U.S. 147 (1984), where the Court held that, “[a]lthough absence of prejudice
is a factor to be considered in determining whether the doctrine of equitable
tolling should apply . . . it is not an independent basis for invoking therdoctrine
and sanctioning deviations from established procedures.” 466 U.S. at 152; see
also Cada v. Baxter Healthcare Corp., 920 F.2d 446 (7th Cir. 1990) (explaining . -

that courts “should not trivialize i;he statute of limitations by promiscuous
application of tolling doctriﬁes,” because statutes Aof limitations “protect important
social interests in certainty, accuracy, and repose”).

Moreover, there is no factual basis to disregard the risk of factual prejudice

to the Government in this case. ASNA’s executive director, in an affidavit dated
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October 14, 2010, more than five years after ASNA submitted its already-late
claims, represented that the claims were prep'afed in “a bit of a rush” and are only
a “good faith estimate” of ASNA’s “damages” based upon “limited information.”
JA 439, 1t is, thus, impossible to know whether the Government could be |

prejudiced by having to defend against ASNA’s late claims because, as of October -

2010, ASNA had not amended its claims to inform the Government of its potential o |

liabilify but instead represented that fhe claims were only estimates based upon
1imited information. As a further example, ASNA’s claim for 1996 is $2,301,631,
JA 284, but ASNA indicated at the time of contracting that its entire contract
support costs need for that year would be $500,000, JA 238. Because ASNA has
not explained how that difference was calculated, it is impossible to know if the
Government would be prejudiced by having to defend a claim for the total of
$2,301,631.

ASNA’s cited cases do not support its positioﬁ. ASNA cites Council of
Athabascan Tribal Governments v. United States, 693 F. Supp. 2d 116, 123
(D.D.C. 2010) (“Athabascan™), and Menominee Indian Tribe of Wisconsin v.
United States, 614 F.3d 519 (D.C. Cir. 2010) (“Menominee”), but both of those
cases involve a laches defense, which is only applicable where a defendant proves

prejudice. See Menominee, 614 F.3d at 123. Further, the Government in
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Athabascan admitted that “the contract documents themselves should dispose of
this case,” Athabascan, 693 F. Supp. 2d at 123, and the circuit court in Menomin_ee
only remanded because it found the district court’s “terse” prejudice 'explanation -
. that “funding has long since expiréd” — inconclusive, Menominée, 614 F.3d at 532.
| Neither of those cases speak to the situation where, as in this case, a plaintiff
incoﬁgrﬁously contends (1) that its claims are only “estimates” but (2) that the
Goverrﬁngnt will not be prejudiced by having to defend against them.

4.  ASNA'’s Status As A Tribal Organization Does Not Excuse
1ts Failure To Pursue Its Claim .

ASNA also incorrectly asserts that the Court should find its claims equitably
tolled even if they would not be tolled if brought by a different Government
contractor because equitable tolling is ‘-‘particularly appropriate for the benefit of a
specially protected group.” Br. 44.

ASNA’s position is without merit because it again contradicts established
precedent from this Court. In Hopland Band of Promo Indians v. Um'ted. States,
855 F.2d 1573, 1576 (Fed. Cir. 1988), the Court specifically held that “statutes of
limitations- are to be applied against the claims of Indian tribes in the same manner
as against any éther litigant seeking redress or relief from the Government.” See

also Irwin, 498 U.S. at 96 (“Because the time limits imposed by Congress in a suit
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against the Government involve a waiver of sovereign immunity, it is evident that
no more favorable tolling doctrine may be employed against the Governmeﬁt than
is employed in suits between private litigants.”).

Nonetheless, ASNA attempts to gain special protection and obtain
the benefits of equitable tolling even where it would not apply for other |
contractors, arguing that tribes and the Government have a special "-‘tru.st'
relationship.” Br. 44-49. Nothing about that relationship re;nders the rstatu‘te of |
limitations inapplicable. See Menominee Tribe of Indians v. United S"tates, 726
F.2dl 718, 722 (Fed. Cir. 1984). Moreover, this Court has recognized that
Congressional statements indicating that a trust relationship exists, see Br. 46-48,
do not “create the necessary trust relation triggering a damage remedy[.]” Samish
| Indian Nation v. United States, 419 F.3d 1355, 1364 (Fed. Cir. 2005). If those
statements do not create a separate damages remedy then they also do not allow
ASNA to bring special claims against the Government if those claims would
otherwise be barred by the statute of Iimitatiqns.

Similarly, ASNA erroneously asserts that it should be treated like veterans
or other specially protected groupé who are entitled to additional protections
because, quoting the board’s dissenting opinidn, the relationship between the

Government and a tribal contractor “is not, or at least should not be adversarial.”.
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- Br. 48. ASNA ignores the statutory scheme. To the extent the Court has

identified special rules for veterans cases, thé Court has done so because it is in

the “context of the non-adversarial, paternalistic, uniquely pro-claimant veterans’
compensation system.” Jaquay, 304 F.3d at 1286; see also Capoeman v. Um‘ted
States, 440 F.2d 1002, 1007 (Ct. CL. 1971).

ASNA also contgnds that incorporation of the CDA into the ISDA was
meant to eﬁpand upon tribal rights rather than to infringe ﬁpbn them, Br. 46 n5,
but ASNA fails to recognize th_e import of the CDA. That Statute details
mandatqry, jurisdictional steps to the claims resolution process, see ASNA I, 583
F.3d at 793, and Congress’s incorporation of those procedures into the resolution
process for ISDA claims makes those procedures equally mandatory for tribal
contractors. It is, thus, illogical to suggest that, as a result of Congress’s '
incorporation of the CDA into the ISDA, tribal contractors should be entitled to
equitable tolling when other contractors would not. See Baldwin County Welcome

Center, 466 U.S. at 152 (“Procedural requirements established by Congress for
gaining access to the federal courts are not to be disregarded by courts out of a

vague sympathy for particular litigants.”); Mohasco Corp. v. Silver, 447 U.S. 807,

826 (1980) (“[I]n the long run, experience teaches that strict adherence to the

-41-



procedural requirements specified by the legislature is the best guarantee of
evenhanded administration of the law.”).

B. Even If Equitable Tolling Could Apply Where A Plaintiff Did Not
Pursue Its Rights, ASNA’s Failure To Act Was Unreasonable_ ,

ASNA is also not entitled to equitable tolling because, even if it were
possible for a claim to be equitably toﬂed when a party (1) does nothing to pursue
its rights and (2) does not allege that anything stopped it froin pufsuiﬁg its
statutorily-reéuired administrative exhaustion procedures, ASNA’s election not to
do anything was unjustified and unreasonable. To be entitled to equitable tolling,
a party must exercise “reasonable diligence.” Holland, 130 S. Ct. at 2565.

ASNA’s election not to exhaust its administrative remedies within the
. statutory period for its claims was not reasonable. ASNA concedes tﬁat the cléim
for each ﬁscél year accrued, at the latest, on September 30 of each year, so the
claim for fiscal year 1996 accrued on September 30, 1996, and the six year period
for presenting a claim to a contracting officer ended on September 30, 2002. JA
440-41. Similarly, ASNA concedes that the statutory period for presenting a claim
for the 1997 fiscal year ended on September 30, 2003, and the period for

presenting a claim for the 1998 fiscal year ended on September 30, 2004. /d. '
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Because nothing stopped ASNA from presenting a claim prior to those periods
expiring, equitabie tolling does not apply.

The only reason given for ASNA’s election not to eﬁéust its administrative
remedies is the dis&ict court proceedings in Zuni, but that purported relianpe was
neithefjustiﬁed nor reasonable. See United States v. Marcellow, 212 F.3d 1005,
1010 (7th Cir. 2010) (requiring plaintiﬂ‘_, to benefit from equitable tolling, file “by, - |
the earliest pbssible deadline, not the latest”); seé also Rose v. Dole, 945 F.2d
1331, 1335 (6th Cir. 1991) (“[I]t is well-settled that ignprance of the law alone is -
not sufficient to warrant equitable'tolling.”). In Zuni, the bomplaint alleged that
HHS failed (1) to rely upon a properly- calculated rate to negotiate each tribe’s
indirect contract support costs need, (2) to pay the full amoﬁnt of contract support
costs for each tribe, and (3) to pay in full even the amount improperly calculated.
JA 365-66. Zuni recognized that, prior to filing suit, it was necessary to exhaust
admipistrative remedies, because Zuni asserted in its complaint that, prior to filing
suit, it ‘_‘submitted timely claims with [HS for damages . . . pursuant to the Contract
Disputes Act.” JA 387.

ASNA, unlike Zuni, did not submit timely claims, and the complaint in Zuni
does not somehow excuse that failure. ASNA asserts its decision to do nothing

was reasonable because it expected the court in Zuni, like in Ramah, to certify a
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class regardless of whether each member had exhausted administrative remedies,
_but the order in Ramah, which was issued in 1993, only held that exhaustion of
administrative remedies was not necessary in that case because, at that juncture,
the plaintiff was challenging only .the “structural” and “systémic” method used to
- calculate all{ tribes’ indirect cost rates. JA 319. The complaint in Zuni, filed in |
September 2001, sought damages not only for how_ IHS calculated rates but also
for each tribe’s full contract support costs need. JA 365-66. The oﬁly class
certification motion alleging similar claims to those in Zuni was filed in Cherokee,
and the district court denied that motion in February 2001, prior to the complaint
in Zuni being filed. Cherokee, 199 F.R.D. at 363. ASNA was aware of the order
in Cherokee, JA 438, and upon that basis alone, ASNA’s election not to exhaust
administrative remedies based upon the hope that Zuni would turn out differently
than Cherokee was unreasonable.

Moreover, the proceedings in Ramah undermine ASNA’s reliance upon the
1993 class certification order. Prior to Zuni’s complaint in 2001, but after the
initial order certifying the class in Ramah, the plaintiff in Ramah amended its
complaint to include two additional claims for contract support costs that were

similar to those asserted in Cherokee and Zuni. See Ramah, 250 F. Supp. 2d at

1305. In June 2001, the parties entered into a partial settlement agreement
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cpnceming some of the cl.ass claims, and the Decémber 2002 order approving the
settlement noted that “class certification of [one of the new] claims would be
resisted by the government,” and that “deceﬁiﬂcation of the [other_ new claim] is a
possibility.” Id. at 1308. For this reason also, ASNA was on ndtice that any class
, in Zuni may not be certified, and its election to do nothing and instead wait tosee
what would happen was neither justified nor reasonable.

ASNA’s statements in alleged support of its argument are baséleSs. ASNA
asserts that, when the Government resisted class certification in Zuni in 2005,
“[t]he.undisputed evidence is that ASNA was ‘surprised’ to learn that the
government was insisting that every tribal contractor hdd to have individually
Izresented its own claims.” Br. 15. The Government’s poéition in Zuni was no
different than the Government’s position in Ramah. Moreovér, the Cherokee
court in 2001, prior to Zuni even filing its complaint, issued an order denying
certification for similar claims, and thg court in Ramah also noted the
Government’s objection to certification for claims like that brought in Zuni.

Similarly, ASNA erroneously asserts (1) that “there was every reason for
ASNA to believe that the same judge who certified a class in Ramah that included
non-presenters like ASNA, would decide the same issue the same way in Zuni,”

and (2) that “[a]t the time the Zuni complaint was filed . . the 1993 class
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certification precedent from Ramah was unquestioned and stood Squarely for the
proposition that a tribal c;ontfactor was not required to individually present its
claims or exhaust administrative remedies in order to participate in a class
recovery.” Br. 31. Along with ignoring the Cherokee decision in 2001, ASNA

also ignores multiple other reasons why ASNA’s purported belief was

- unwarranted and umgaspnéble: (1) the Zuni complaint sought additional

categories of damages than those sought by the initial complaint in Ramah,
compare Ramah, 250 F. Supp. 2d at 1305, with JA 365-66; (2) the Ramah court’s

order approving the second partial settlement indicated that certification in that

case was questionable after the complaint was amended to add claims similar to

those sought in Zuni, see Ramah, 250 F. Supp. 2d at 1305; and (3) the governing
law bhanged in the CDA which, after certification in Ramah, not only required the
submissioﬁ of claims to contracting ofﬁcérs_ but also that the clailﬁs be submitted
within six years of accrual, see JA 5 (citing the Federal Acquisition Streamliﬂing
Act of 1994, Pub. L. No. 103-355, § 2351(a), 108 Stat. 3243, 3322 (1994)).
Without citing any authority, ASNA also contends in a footnote that
“[p]resentment” of its claims to a contracting officer in this case “would have ‘
been—and proved to be—equally futile.” Br. 32 n.4. It is unclear what import

ASNA applies to this proposition, but it is irrelevant and incorrect because this
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Court has recognized at least as early as 1985 that futility does not excuse a
contractor’s failure to submit a claim to a céntracting ofi"1cer. See Thoen v. United
States, 765 F.2d 111-0, 1116 (Fed. Cir. 1985). Moreover, although tﬁe court in
Ramah certified a class of tribal contractors even where not all of the contraétors
had prcsented claims, the court also recognized that neither it nor the plaintiff tribe
could “locate any case decided under thel Contract Disputes Act where exhaustion
of remedies was waived as having been futile.” JA 318.

ASNA also incorrectly asserts that it does not even need to demonstrate that
1t exercised reasonable diligence because “the test is actually more relaxed when
the circumstances involve timely action—heré, the 2001 class complaint in Zuni.”
Br. 30. ASNA contends that “the New Mexico district court where the Zuni class
complaint was filed may have turned out to be the ‘wrong place’ for ASNA to ﬁl¢
its claims, but the filing certainly was before the CDA’s statutory deadline.” BI;.
30. ASNA ignores (1) that it was another tribe, Zuni, that filed the district court
complaint and (2) that the right place for ASNA to present its claims was notto a
court at all but to a contracting officer. Nothing excuses ASNA’s failure to
exhaust its administrative remedies. Moreover, the cases cited by ASNA in
purported support of this proposition, Br. 30, again undermine ASNA’s argument

because, unlike in this case, it was the plaintiffs those cases, not some unrelated
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[ ]

third party, that affirmatively pursed the claims. See Jaguay, 304 F.3d at 1287

(veteran submitted notice of appeal to incorrect entity); Goldlawr, 369 U.S. at 467

(plaintiff filed complaint in improper district).

CONCLUSION

For the foregoing reasons, we respectfully request that the Court affirm the -

proceeding.
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