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DISCLOSURE OF CORPORATE AFFILIATION
AND FINANCIAL INTEREST

Amicus Curiae Nottawaseppi Huron Band of Potawatomi Indians is a federally-

recognized Indian tribe.



Case 1:12-cv-00962-RJJ Doc #24-3 Filed 12/21/12 Page 3 of 18 Page ID#533

TABLE OF CONTENTS
DISCLOSURE OF CORPORATE AFFILIATION AND FINANCIAL INTEREST .................... i
TABLE OF CONTENTS . ...t ii
TABLE OF AUTHORITIES ...ttt st nn e e ii
I, INTRODUCTION ...ttt ettt sttt e e e b e s bt e e bt e ese e e beesnneennee e 1
A. Identity of Amicus Curiae and Interest in the Case ..........ccoevveveiiveieeie e, 1
B. Source of AULNOIILY t0 FIlE .....c.eciiee e 2
I, ARGUMENT ...ttt ettt et e b e e s b et e bt e see e e beesneeentee e 2

A. Section 9 of the Sault Tribe Tribal-State Gaming Compact Requires a Revenue Sharing
Agreement for Off-Reservation Gaming Applications Filed Under the Authority of the

Michigan Indian Land Claims Settlement ACt..........ccooveiiiiiiiiesee e 2

1. Section 9 of the Tribal State Gaming Compact applies to both mandatory and fee-to-
EPUST @PPHICALIONS ...ttt st beenbeeneenreas 6
I, CONCLUSION ...ttt ettt et st e st st s b e besseeseene e e eneeees 10



Case 1:12-cv-00962-RJJ Doc #24-3 Filed 12/21/12 Page 4 of 18 Page ID#534

TABLE OF AUTHORITIES
Cases
Chevron, U.S.A., Inc. V. NRDC, 467 U.S. 837 (1984) .....ccocviiiiieiieie e 4
Confederated Salish v. U.S. Ex Rel. Norton, 343 F.3d 1193 (9th Cir. 2003) ........cccecervniienernnnnn 7

Grand Traverse Band of Ottawa and Chippewa Indians v United States Attorney for the

Western District and State of Michigan, 198 F.Supp.2d 920 (2002) .........cceoererieniienieenineenens 6
N. County Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738 (9th Cir. 2009). .......cccccevvrierriiiiennnn 8
Sac & Fox Nation v. Norton, 240 F.3d 1250 (10th Cir. 2001) .....ccccoeiirieeieiienieee e 4
United States v. Stevenson, 676 F.3d 557 (6th Cir. 2012) ......cccoccviiiiieiinienieesee e 8
Wyandotte Nation v. Salazar, 825 F.Supp.2d 261 (D.D.C. 2011) .....cccccviimiieieciereee e 7
Statutes
25 ULS.C. B BD... oottt bt e bt bRt b e e neenre e 3,4,9
25 U.S.C. 8 2710 . ittt bbb bbb r s 9,10
25 UL.S.C. 8 2710 ittt ae e re e teenae e ere s passim
Other Authorities
45 Fed. Reg. 62,034 (September 18, 1980) .......cccuiiieiieiecierieeie e se e se et sre e re e 6
60 Fed. Req. 32,874-32879 (L99L), ....veerveeeeeeeeeeeeeeeeeeeeeeeeeseeeseeeeseeeeseeeeseesesesssee e s 6,7
62 Fed. Reg. 1,057 (JANUAIY 8 1997) ......ciieiecie ettt re e snaenne e 7
73 Fed. Reg. 29,354 (May 20, 2008) ......ccueiiiaieriieitiaie e sieeie e sie et ste e esresaesreesteeneesneesseens 5
Pub.L. No. 107-63, § 134, 115 Stat. 414, 442-43 (2001) .....c.ceveerieieiieieeiee e 5



Case 1:12-cv-00962-RJJ Doc #24-3 Filed 12/21/12 Page 5 of 18 Page ID#535

Rules

FED. R. APP. PROC. 29 ... ittt n e e nnne s 2
FED. R CIV. P L2 e 10
Regulations

A O I L 0PSSO 8
25 CLF.R. 8 AD L c. i iiiiee et b bbbt n s 3,6,7
25 CLRLR. 8 202 ..ttt bt e b e re e p e e nae e 5
25 CFR 8 203 . ottt bbbttt b e bbbt a et n e 8



Case 1:12-cv-00962-RJJ Doc #24-3 Filed 12/21/12 Page 6 of 18 Page ID#536

l. INTRODUCTION

A Identity of Amicus Curiae and Interest in the Case

Amicus curiae Nottawaseppi Huron Band of Potawatomi Indians (“NHBPI”) is a
federally-recognized Indian tribe located in Calhoun County, and a signatory to the Michigan
Tribal-State Gaming Compact. The State of Michigan has 12 tribal-state gaming compacts with
Indian tribes (including with NHBPI and Defendant Sault Ste. Marie Tribe of Chippewa Indians
(the “Sault Tribe”) containing virtually identical Section 9 language addressing off-reservation
gaming. NHBPI has an interest in implementation of the Section 9 agreement as well as
upholding Section 17 of its own tribal-state compact. The NHBPI currently operates a single
casino located in Calhoun County. Section 17 of the Tribal-State gaming between NHBPI and
the State of Michigan provides that in exchange for NHBPI revenue sharing with the State of
Michigan from the proceeds of the NHBPI casino operation, the State provides NHBPI with
exclusive gaming opportunities in Ingham and Eaton Counties where the City of Lansing is
located. Therefore, a casino in the City of Lansing would violate NHBPI’s exclusive gaming
agreement with the State of Michigan, thereby creating a cause of action for breach of contract
between NHBPI and the State of Michigan. NHBPI has not and would not agree to a Section 9
revenue sharing agreement for a casino in Lansing and, thereby, give up its exclusive gaming
rights.

In support of the State’s position that any fee-to-trust application is subject to Section 9
(regardless whether the fee-to-trust application is eligible for an exception under Section 2719{
TA\I"25 U.S.C. § 2719" \s "25 U.S.C. § 2719 (IGRA)" \c 2 } of the Indian Gaming Regulatory Act
(“IGRA”)), NHBPI also argues that an application to take land into trust by Sault Ste. Marie,

regardless of whether it is deemed mandatory or discretionary, is still subject to a Section 9
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revenue sharing agreement requirement as a condition precedent for a fee-to-trust application.
NHBPI’s interests are central to the disposition of this case. On the other hand, if Sault Ste.
Marie is correct that the Michigan Indian Land Claims Settlement Act (“MILCSA”), Pub. L. No.
105-143, 111 Stat. 2652 (1997){ TA\s "P.L. 105-143, 111 Stat., 2652 (1997)" }, meets the conditions
of IGRA § 2719{ TA \s "25 U.S.C. § 2719 (IGRA)" }(b)(1)(B)(iii), then NHBPI is profoundly
impacted by breach of contract/compact under Section 17 of its Tribal-State Gaming Compact
regarding its exclusive gaming area in the State of Michigan.

B. Source of Authority to File

By separate motion, the Nottawaseppi Huron Band of Potawatomi Indians (“NHBPI”)
sought leave of the court to file an amicus curiae brief under the inherent authority of the federal
district court. The motion was supported by a separate brief. Since the Western District Court
rules do not contain specific directions on the procedure for filing amici curiae briefs, NHBPI
requested that the District Court follow the Federal Rules of Appellate Procedure (“FRAP”) FED.
R. App. PROC. 29{ TA\I "FED. R. APP. PROC. 29" \s "Fed. R. App. Proc. 29" \c 4 }, which provides in
relevant part:

“(@@) ... Any other amicus curiae may file a brief only by leave of court or if the

brief states that all parties have consented to its filing. (b) Motion for Leave to

File. The motion must be accompanied by the proposed brief and state: (1) the

movant’s interest; and (2) the reason why an amicus brief is desirable and why the

matters asserted are relevant to the disposition of the case.”
1. ARGUMENT

A. Section 9 of the Sault Tribe Tribal-State Gaming Compact Requires a

Revenue Sharing Agreement for Off-Reservation Gaming Applications Filed
Under the Authority of the Michigan Indian Land Claims Settlement Act

As relevant here, the Michigan Indian Land Claims Settlement Act{ TA \s "P.L. 105-143,

111 Stat., 2652 (1997)" } provides in Section 108(f): “Any lands acquired using amounts from
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interest or other income of the [Fund] shall be held in trust by the Secretary for the benefit of the
tribe.” MILCSA Section 108{ TA \s "P.L. 105-143, 111 Stat., 2652 (1997)" }(c) provides that the
“land purchases consolidate or enhance tribal land holdings.” Based on these provisions, Sault
Tribe maintains that MILCSA is a mandatory trust acquisition statute not subject to Section 9 of
the Sault Tribe Compact. The Sault Tribe argues that “if the land meets its [consolidation or
enhancement] requirements, then the Secretary must take the land into trust “regardless of the
uses [gaming or otherwise] to which the land might ultimately be put.” Defs.” Br. in Supp. of
Mot. to Dismiss at 15. The Sault Tribe further argues that:
[A]n application for an acquisition made mandatory by a statute must address any
specific statutory conditions — but not unless the mandating statute specifies otherwise,
the intended use of the land, and certainly not gaming related issues such as potential
eligibility under IGRA Section 20. See 25 C.F.R. 88 151{ TA\I "25 C.F.R. § 151" \s "25
C.F.R. § 151" \c 6 }.110, 151.11 (requirements apply only when “the acquisition is not
mandated”).
Id. at 17. In the contrary manner, the State’s claims in Counts 1-3 of its Complaint is that
Section 9 is unambiguous and applies to all applications to take land into trust for gaming
purposes.
Section 9 does require a revenue sharing agreement for all applications to take land into
trust regardless of whether the application is done under 25 U.S.C. § 465{ TA\I"25 U.S.C. § 465"
\s "25 U.S.C. § 465" \c 2 } (which provides for the Secretary to accept land into trust pursuant to his
discretionary authority) or under some other federal statute, such as, allegedly, MILCSA,
because each application for trust is not submitted under the authority of IGRA. However, the
scope of Section 2719{ TA \s "25 U.S.C. § 2719 (IGRA)" } of IGRA does provide the parties’ intent
when entering into the contract/compact. Section 2719{ TA \s "25 U.S.C. § 2719 (IGRA)" } is not

authority to take land into trust; its impact, if any, is post-trust. Section 9 of the Tribal-State

Compact is a pre-trust contractual compact commandment to obtain a revenue sharing



Case 1:12-cv-00962-RJJ Doc #24-3 Filed 12/21/12 Page 9 of 18 Page ID#539

agreement, regardless of whether the application is under the authority of 25 U.S.C. § 465{ TA \s
"25 U.S.C. § 465" }, discretionary, or under the authority of a mandatory congressional statute.
Discretionary or mandatory fee-to-trust applications are both applications under Section 9. The
purpose for a mandatory trust application must be consistent with the purpose of the authorizing
mandatory Act, not the purpose of § 2719{ TA \s "25 U.S.C. § 2719 (IGRA)" }. In this case, the
allegedly authorizing Act, MILCSA{ TA \s "P.L. 105-143, 111 Stat., 2652 (1997)" }, requires that the
land subject to the application “consolidate or enhance” the investments of the Tribe as
determined by the board of directors of the Sault Tribe. The board of directors have clearly
determined that the “enhancement” for the Lansing mandatory trust acquisition is for gaming
purposes. The Secretary of Interior will look to MILCSA to determine whether the trust
acquisition is mandatory or discretionary.

The mandatory trust statute scope, and indeed whether it is in fact mandatory, is a
flexible determination made on a case-by-case basis depending on the statutory language that
authorizes the Secretary to take land into trust. Under this view, 25 U.S.C. 8 2719{ TA \s "25
U.S.C. § 2719 (IGRA)" }’s effect, if any, is not determined until the land is in trust. However, the
effect of Section 9 of the Tribal-State Gaming Compact is determined prior to the land going into
trust. Section 9 is a pre-trust application requirement; Section 2719{ TA \s "25 U.S.C. § 2719
(IGRA)" } is a post-trust determination by the Secretary of the Interior or the National Indian
Gaming Commission, or a judicial determination.

As a general proposition, all gaming off-reservation is prohibited after October 17, 1988
by 25 U.S.C. 8 2719{ TA \s "25 U.S.C. § 2719 (IGRA)" } unless it qualifies for an exception. The
qualification of an exception is different from the qualification for whether the land can go into

trust.
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The determination of whether land is eligible for an exception is made by the Department
of the Interior (*DOI”). In Sac & Fox Nation v. Norton, 240 F.3d 1250 (10th Cir. 2001){ TA \I
"Sac & Fox Nation v. Norton, 240 F.3d 1250 (10th Cir. 2001)" \s "Sac & Fox v. Norton" \c 1 }, the
Tenth Circuit ruled that the Secretary of Interior should not be accorded Chevron deference,* in
the Secretary’s Indian lands determination. The Tenth Circuit was reversed by Congress in
Related Agencies Appropriations Act, Pub.L. No. 107-63, § 134, 115 Stat. 414, 442-43 (2001){
TA\I "Pub.L. No. 107-63, § 134, 115 Stat. 414, 442-43 (2001)" \s "Pub.L. No. 107-63, § 134, 115
Stat. 414, 442-43 (2001)" \c 3 }, which directed that:

“The authority to determine whether a specific area of land is a “reservation” for

purposes of sections 2701-2721 of title 25, United States Code, was delegated to

the Secretary of the Interior on October 17, 1988: Provided, That nothing in this

section shall be construed to permit gaming under the Indian Gaming Regulatory

Act on the lands described in section 123 of Public Law 106-291 or any lands

contiguous to such lands that have not been taken into trust by the Secretary of the

Interior.”

As relevant here, after the land is in trust, the Secretary of Interior determines the Section
2719{ TA \s "25 U.S.C. § 2719 (IGRA)" } post-trust effect on whether the land is reservation. The
Secretary has in addition implemented specific regulations governing on the scope of Section
2719{ TA \s "25 U.S.C. § 2719 (IGRA)" }. See Gaming on Trust Lands Acquired After October 17,
1988, 73 Fed. Reg. 29,354 (May 20, 2008){ TA \I "73 Fed. Reg. 29,354 (May 20, 2008)" \s "73
Fed. Reg. 29,354 (May 20, 2008)" \c 3 }, implementing 25 C.F.R. 8 292{ TA\I "25 C.F.R. § 292" \s
"25 C.F.R. § 292" \c 6 } — Gaming on Lands Acquired After October 17, 1988.

The issue of whether MILCSA is a settlement of a land claim is an independent issue that

has not yet been determined, nor litigated, briefed and argued to any degree at all. Informal

Solicitor Opinions exist holding that MILCSA is not a mandatory trust statute. See Letter from

' Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984){ Ta\I "Chevron, U.S.A., Inc. v. NRDC, 467
U.S. 837 (1984)" \s "Chevron v. NRDC" \c 1 }.
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Larry Morrin, Regional Director, Bureau of Indian Affairs, to L. John Lufkins, President, Bay
Mills Indian Community (September 10, 2002) (the “Morrin Letter”), attached hereto as Exhibit
1.

1. Section 9 of the Tribal State Gaming Compact applies to both
mandatory and fee-to-trust applications

Defendants further allege that the Department of Interior has a mandatory obligation to
take the land into trust under the MILCSA.{ TA \s "P.L. 105-143, 111 Stat., 2652 (1997)" }. Defs.’
Br. in Supp. of Mot. To Dismiss at 16. That determination is subject to an internal review by
DOI under the provisions of 25 CFR § 151{ TA \s "25 C.F.R. § 151" } — Land Acquisitions. Part
151.3{ TA \s "25 C.F.R. § 151" } provides that an acquisition can be authorized by an act of
Congress; in the event that Congress authorizes a trust acquisition, then the federal regulations
on fee-to-trust do not apply. The Sault Tribe argues that the current 25 C.F.R. 8§ 151.10 and
151.11{ TA \s "25 C.F.R. § 151" } support its interpretation that MILCSA is a mandatory statute.
Defs.” Br. in Supp. of Mot. To Dismiss at 16. In support of this contention, Defendants argue
that regulations published in June of 1995 provide the statutory interpretation relevant to the
intent of the parties—the State and the tribes—in 1993. In 1993, the fee-to-trust regulations
utilized by the parties were published in 1980. Land Acquisitions, 45 Fed. Reg. 62,034
(September 18, 1980){ TA \I "45 Fed. Reg. 62,034 (September 18, 1980)" \s "45 Fed. Reg. 62,034
(September 18, 1980)" \c 3 } which provided in relevant part at section 120A .110. *“Factors to be
considered in evaluating requests to [fee-to-trust applications] in evaluating requests for the
acquisition of land in trust status, the Secretary shall consider the following factors: (a) “The
existence of statutory authority for the acquisition and any limitations contained in such
authority.” The 1980 regulations do not contain the word mandatory trust. The 1995

Regulations, initially proposed in 1991, 60 Fed. Reg. 32,874-32879 (1991),{ TA \I "60 Fed. Reg.



Case 1:12-cv-00962-RJJ Doc #24-3 Filed 12/21/12 Page 12 of 18 Page ID#542

32,874-32879 (1991)," \s "60 Fed. Reg. 32,874-32879 (1991)," \c¢ 3 } do contain the word
“mandatory” trust in response to suggested comments. “Response: the introductory paragraph to
both 25 CFR 151{ TA\s "25 C.F.R. § 151" }.10 and the new 25 CFR 151.11{ TA\s "25 C.F.R. § 151" }
exempts such legally mandated acquisitions.” Land Acquisitions (Nongaming), 60 Fed. Reg.
32,874 — 01{ TA\s "60 Fed. Reg. 32,874-32879 (1991)," }. See also Land Acquisitions, 62 Fed. Reg.
1,057 (January 8 1997){ TA\I "62 Fed. Reg. 1,057 (January 8 1997)" \s "62 Fed. Reg. 1,057 (January
8 1997)" \c 3 } (correcting amendment taking out the designation (Nongaming). The relevant fee-
to-trust regulations at the time of the compact execution and ratification were the 1980
regulations, which did not mention “mandatory” or “discretionary” dichotomy urged by the Sault
Tribe. Although the 1995 regulations introduced the terms “mandatory” and “discretionary,” it
should be a factual issue on the regulations utilized by the parties in executing the 1993 compact.
At a minimum then, the relevant regulations to determine the intent of the parties are the 1980
regulations, not the 1995 regulations. Whatever the utility the discretionary and mandatory
dichotomy have for the Secretary as explained in the DOI Handbook, (Defs.” Br. in Supp. of
Mot. to Dismiss, at 4, 16) it is not controlling law for the compact contract between the parties.
See Grand Traverse Band of Ottawa and Chippewa Indians v United States Attorney for the
Western District and State of Michigan, 198 F.Supp.2d 920, 923 (2002){ TA \I "Grand Traverse
Band of Ottawa and Chippewa Indians v United States Attorney for the Western District and
State of Michigan, 198 F.Supp.2d 920, 923 (2002)" \s "Grand Traverse v US Atty" \c 1 }
(summarizing Michigan law on contract intention of the parties in compact interpretations).
Without citations to authority, Defendants argue that MILCSA{ TA \s "P.L. 105-143, 111 Stat., 2652
(1997)" } is a mandatory trust acquisition statute, without geographic limit, for taking land into

trust for any purpose, including gaming, and that the Sault Tribe is not bound by the terms of
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Section 9. The text of Section 9 is surprisingly clear in its contractual intent of the parties.
Moreover, Section 9 does not “dovetail” (Defs.” Br. in Supp. of Mot. to Dismiss at 17) with only
the Secretary’s authority for “discretionary applications” under 8§ 2719{ TA \s "25 U.S.C. § 2719
(IGRA)" }.

The Assistant Secretary-Indian Affairs has issued an updated guidance memorandum on
processing of mandatory fee-to-trust attached hereto as Exhibit 2, dated April 6, 2012. As
relevant here, the guidance memorandum uses the example that the statute “might require that
the parcel be located within a specified geographic area or that certain funds be used for the
acquisition.” Memorandum from Larry Echo Hawk, Asst. Sec’y-Indian Affairs, to Michael S.
Black, Director, Bureau of Indian Affairs, at 2 (April 6, 2012). Section 102 of MILCSA{ TA \s
"P.L. 105-143, 111 Stat., 2652 (1997)" }, congressional findings and purpose, does provide a
geographic limitation for the Chippewa Tribes to the Upper Peninsula of the State of Michigan.

Even in those cases where a tribe had a historical nexus to the area, the settlement of a
land claim standard has been severely restricted. See Wyandotte Nation v. Salazar, 825
F.Supp.2d 261 (D.D.C. 2011){ TA \I "Wyandotte Nation v. Salazar, 825 F.Supp.2d 261 (D.D.C.
2011)" \s "Wyandotte v. Salazar" \c 1 }; and Confederated Salish v. U.S. Ex Rel. Norton, 343 F.3d
1193 (9th Cir. 2003){ TA \I "Confederated Salish v. U.S. Ex Rel. Norton, 343 F.3d 1193 (9th Cir.
2003)" \s "Confederated Salish v. U.S. Ex Rel. Norton" \c 1 } where “mandatory trust language” was
interpreted by the BIA to be discretionary under 25 CFR Part 150{ TA\I "25 CFR Part 150" \s "25
CFR Part 150" \c 6 }.10. In like manner here, the mandatory trust language alleged to exist in
Michigan Indian Land Claims Settlement Act is in fact a discretionary standard on behalf of
DOI. See Ex. 1, Morrin Letter (where the Regional Director in conjunction with the Solicitor

analyzed in detail P.L. 105-143{ TA \s "P.L. 105-143, 111 Stat., 2652 (1997)" } and concluded P.L.
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105-143{ TA \s "P.L. 105-143, 111 Stat., 2652 (1997)" } was not a mandatory statute). Admittedly,
the Morrin Letter, like the Sault Tribe’s citation to the DOI handbook at Motion to Dismiss,
pages 4 and 16, is not subject to final agency action nor does it have the force of law. See United
States v. Stevenson, 676 F.3d 557 (6th Cir. 2012).{ TA \I "United States v. Stevenson, 676 F.3d
557 (6th Cir. 2012)" \s "US v. Stevenson" \c 1 } Since this informal opinion established a
discretionary standard for fee-to-trust applications under MILCSA, the Sault Ste. Marie Tribe
can only apply for a trust application under the authority of 25 U.S.C. § 465{ TA \s "25 U.S.C. §
465" } with its parallel post-trust effect of 25 U.S.C. 8 2719{ TA \s "25 U.S.C. § 2719 (IGRA)" } on
whether the trust land is eligible for an exception under Section 2719{ TA \s "25 U.S.C. § 2719
(IGRA)" } for gaming on Indian lands after October 17, 1988.

In any event, the pre-trust fee-to-trust application requires a revenue sharing agreement to
comply with Section 9 of a Tribal-State Compact that is in effect. The revenue sharing
agreement may subsequently be dismissed on a finding that the trust land is eligible for an
exception under 25 U.S.C. 8 2719{ TA \s "25 U.S.C. § 2719 (IGRA)" }, but that is not the issue before
the Court today. An Indian Lands Opinion under 25 CFR Part 293{ TA \I "25 CFR Part 293" \s
"25 CFR Part 293" \c 6 }b) is not required as a condition precedent to a discretionary trust
application or an alleged mandatory trust application. IGRA does not contain statutory mandates
for an Indian Lands Opinion that gaming is authorized on the proposed fee-to-trust application.
Cf. N. County Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738, 747 (9th Cir. 2009).{ TA \I "N.
County Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738, 747 (9th Cir. 2009)." \s "N. County Cmty.
Alliance, Inc. v. Salazar" \c 1} The absence of a requirement for an Indian Lands Opinion under the
IGRA, however, does not relieve the Sault Ste. Marie Tribe of its contractual obligation to

comply with Section 9 of the Tribal-State Gaming Compact; and this contractual obligation has
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been statutorily recognized under 25 U.S.C. § 2710{ TA\I "25 U.S.C. § 2710" \s "25 U.S.C. § 2710"
\c 2 }d)(2)(C), for gaming that is “conducted in conformance with a Tribal- State Compact
entered into by the Indian Tribe and the State under paragraph (3) that is in effect.” Section 9 is
a contractual obligation under the Tribal-State Gaming Compact that is in effect and therefore a
revenue sharing agreement is required for any application submitted for purposes of gaming.
Admittedly, the Sault Ste. Marie Tribe does not have to establish its purpose under MILCSA{ TA
\s "P.L. 105-143, 111 Stat., 2652 (1997)" } other than that the application “consolidates or enhances”
investments as determined by the board of directors, for its fee-to-trust application.

Assuming that MILCSA is a mandatory trust statute (which is unlikely) its pre-trust fee-
to-trust application obligations under MILCSA{ TA \s "P.L. 105-143, 111 Stat., 2652 (1997)" } still
clearly require a revenue sharing agreement. The revenue sharing agreement is not a document
in the fee-to-trust application for mandatory trust; it is a document in the pre-trust requirements
to submitting a fee-to-trust application under 8§ 2710{ TA \s "25 U.S.C. § 2710" }(d)(1)(C) for a
compact that is in effect. The absence of the Section 9 revenue-sharing agreement is therefore a
violation of the Tribal-State Gaming Compact.

I11.  CONCLUSION

In this instance, the State has argued a claim that can withstand an FED. R. Civ. P. 12{ TA
\I "FED. R. CIv. P. 12" \s "Fed. R. Civ. P. 12" \c 4 }(b)(1) motion to dismiss for failure to state a
claim. The State has alleged contested factual issues on the following points: (1) that an
application to take land into trust under MILCSA{ TA \s "P.L. 105-143, 111 Stat., 2652 (1997)" } IS
subject to Section 9 of the Tribal-State Gaming Compact; (2) that MILCSA, even if a mandatory
trust statute, is still subject to a fee-to-trust application process; (3) that the fee-to-trust

application requires a revenue sharing agreement to be in compliance with Section 9 of the

10
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Tribal-State Compact and 8 2710{ TA \s "25 U.S.C. § 2710" }(d)(1)(C); and (4) that Section 9 is a
pre-trust obligation that applies to both mandatory and discretionary fee-to-trust applications.
For the reasons set forth herein, NHBPI respectfully request that this Court dismiss

Defendants’ Motion to Dismiss.

11
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NOTTAWASEPPI HURON BAND OF
POTAWATOMI INDIANS

2221 % Mile Road

Fulton, MI 49052

Telephone: (269) 729-5151
Wibrooksl@gmail.com
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I hereby certify that on this 21st day of December 2012, a copy of the foregoing was
served via the Court’s Electronic Case Filing System to:

Seth P. Waxman
Edward C. DuMont
Danielle Spinelli
Kelly P. Dunbar
Nicole Ries Fox
WILMER CUTLER PICKERING
HALE AND DORR LLP
1875 Pennsylvania Avenue, NW
Washington, DC 20006

R. John Wernet, Jr.
General Counsel
SAULT STE. MARIE TRIBE OF
CHIPPEWA INDIANS
523 Ashmun Street
Sault Ste. Marie, M1 49783

/sl John F. Petoskey
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United States Department of the Interior
BUREAU OF INDIAN AFFAIRS
v Midwest Reglonal Office
Bishop Henry Whipple Federal Building

" ) . * One Federal Drive, Room 550
1N RERLY REFERTO! . ¥t Snﬂliug. MN $§5111

SEP 10 o2

M, L. John Lufkins, President
Bay Mills Indian Community
12140 West Lakeshore Drive
Brimlcy, MI 49715

Dear Mr. Lufking:

We are in receipt of your letter of July 9, 2002, as to the status of & request by the Bay
Mills Indien Community to accept title in trust 235 acres of land in Superior Township,

~ Chippewa County, Michigan.

We apologizs for the delay in formally responding to your Tribe's request on whether or
nat lands acquired vnder Publie 105-143, tha Michigen Indian Land Claitas Settlement
Act (MILCSA) Section 107 (8)(3) provides mandatory acquisitions under 25 CF.R. Part
151. 'We wish to advise that there was an informz! response provided by this office to

your predecessor Mr. Jeff Packer. _

In geméral, the Community must comply with 25 C.E,R. § 151,10 for on-reservation
apquisitions and 25 CF.R. § 151.11 for off-reservation unless the acquisition, either on or
off reservation, is mandstory, If the scquisition is “mandatory™ the notios requesting

. cormments from the state and Joce] governments need not be given, because it is for the
puxpase of providing information to assist the BIA. decision maker in the exercise of his
or her discretion whether to sequire the land in trust, However, even if the acquisition is
mendatory, the decision maker must gtill issne written aotice of the decision to interested
parties. In those instances in which the deision meker is the Superintendent or Reglonal
Director, the notics must provide appeals rights of the decision in order to exhaust
gdmindstrative appeals and rench a final decision for the Department. 'When the decision
is final for the Department, a decision Is issned pursuant to 25 CF.R. § 151,12 and natice
is provided “that & finel agency determination to teke Jand in trust hes been meds and that
the Secratary shall acquire title in the name of the United States no sooner than 30 days
after the potics is published.”" Even a “mandatory” acquisition requires notice and the

" opportunity for administrative and judicial challenges to the Seoretary’s determination
that the acquisition is mandatoty. ' .
Therafore, the real question is not whether 25 CFR. § 151.3 (8)(2) is the only

requireinent for sccepiance of the Jand into trust, but xather, does the MILSCA provide
mendatory acquisition awthority for the Bay Mills Indlan Community.

EXHIBIT
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Background

According to the information received from the Michigan Agency, &1l of the trust land,
approximately 3,700 acres at Bay Mills is tribal trust land, end all of it is Iocated in
Chippewa Cousty. It is against this current pattern of land holdings that the MILCSA
and the acquisitions from tho funds established by it must be viewed,

By way of background, the MILCSA's stated purpose is “to provide for the faic and |

equitable division of the judgment funds among the beneficiaries and to provide the
‘opportunity for the tribes to develop plans for the use or distribution of their share of the
funds.” ‘The judgwments at issued were Indien Claims Commission dockets 18-E, 58 and
364 for the Ottaws and Chippewe Indians of Michigan and docker mumber 18-R for the
Sault Ste. Meris Band of Chippewa Indians. MILCSA at Section 107 sstablished a
*Lamd Trust" frora the proceeds of the Act for the Bay Mills Community. Section 107 (3)

provides that:

“The carnings generpted by the Land Tmst shall be used exclusively for
rovements on tribal land or the consolidation and enhancement of tribal land

imp
‘holdings through purchase or éxchange, Any land acquired with funds from the
Land Trust shall be held as Indizn lands are held.

In order to answer the question whether this section contains mandatory suthoxity for the |

| Secretary to acqnire land in trust for the Community, the following phrases contsined in

Section 107 (3) ruust be considered.

1. “Shall be used excluslvely for” Iimits the use of the funds from the Land
Trust

With the language “shell be used exclusively for,” the Aot specifically limits the possible

- uges of the earnings generatéd by the Land Trust to improvements on tribal Jand or the

consolidation end enhancement of tribal land holdings. The limitation is on how these
particular fands may be used, not the Secretary’s discrotion t0 acquire land for the
Community. ' ;

The Act does tiot mandate that any of the earnings from the Land Ttust be used to
acquire land. It is possible that all of the earnings conld he used for improvernents on
existing tribal land, Beyond improvements on trust lands, the earnings may also be used
10 consolidate and enhanes tribal land holdings throngh either purchase or exchange. -

‘However, the language of Seotion 107 neitber jdentifies any partioular lands to be

acquired nor fdentifies 4 consolidation ares,
2, “As Indian Iands are held” miny be read to provide for trust authority. ‘

The use of the language, “Any land acquired witk funds from the Land Trust shall be
held s Indian Jands are held” is not a clear statement that the acquived lands ara to be
beld in trust, or more particularly that the acquisition authority is mandatory. Indian -



\J u.u \E./ ,'»xh/' \AL 'L./ A \/ \_/: s

w

et N wa

Case 1:12-cv-00962-RJJ Doc #24-4 Filed 12/21/12 Page 3 of 7 Page ID#551

BUREAU OF INDIAN AFFAIP®

e

0871072002 07:21 FAX 61271344F" igood

~—

3.

. lands may be held in & varisty of ways, 1.i<luding, in trust by the United States, subject 10
restrictions on alicniation, or owned in fee by the Tndian Tobe. Certataly the language

does not provide clear mandatory acquisition authority,

An earlier version of the Act under conslderation a5 of July 15, 1997, the date of a letter
fcorn the Assistant Secretary - Indjan Affuirs to Chairmen Young of the Committes on
Resources, contained the more usual language, “Any land 56 acquived shall be heldin
trust by the United States for the Bay Mills Indian Community.” (A copy is attached for
your information,) The purpose of the Jetter was to request thiat Seotion 7 (=) (3) “ble
clarified that the Secretary rotains discretion under existing regnlations (25 C.ER. § 151)
and that this section doss not repeal the limitation in Section 20 of the Indian Gaming
Regulatory Act” The intent of the changé in language wes to retain the Seoretary's
discretion to acquirs jand in trust, notto change how the land acquired with the funds
from the Land Trust would bs held, The change does not foreclose the Secretary's
suthority to hold the land in truat efter it has ‘been acquired with the earnings from the
Land Trust. However, the change in language, following a requsst from the Department
to clarify the statute to retain the Secretary’s Giseretionary authority, is an indication that

the mthority was not meant 10 be mandutory,

Further evidence of the non-mandatory nature of the acquisition authority is fonad if the
MILCSA is read in its entirety. Other provisions of the MILCSA such as Section 108
ralated to the Sault Ste, Marle Self-Sufficiency Fund include references to both the phrase
ugp Indian Jands ars held,” § 108 (b)(4), aud the more typical phase “in trust by the
Secretary for the benefit of thg'tribe)” § 108(f). The first phase is used for lands aoquired
using "amonnts from the Self-Sufficiency Fund" and second phase is used for lands
acquived using interest or other income of the Self-Sufficiency Fund. The Bureau can
seasonably interpret the phase “as Indian {ands are held” as having the samne meaning in
both sections of the MILCSA. “The nornal rule of statitory constenetion [is] that
identical words used in different parts of the same gel &1e intended to have fhe same
meaning.” Commissioner v. Lundy, 516 U.S. 235, 250 (1996). Brosuse Congress used
both the phrase “‘as Indian lands ate held” and the plirase “in trust for the benefit of the
tihe,” it is reasonsble to assume that Congress intended different meanings for the two

diffarent phrases in the same statute.

Purthez, the statute should be constrned ta give all of its sections meaning. “I'Tthe more
patural reading of the statute”s text, which would give effect to ll of its provisions,

always prevails over a mere suggestion to distegerd or ignore duly enactsd laws a5
legisletive oversight.” United Food and Commercial Workers Union Local 751 v, Brown
Group, Inc., 517 U.5. 544,550 (1 996), In interpreting the intent the MILSCA, the Burzauy
should be mindful thet the Supreme Court reads statutes “fywlith the assumption that
Congress intended gach of its forms to have meaning,” Bailey v. United States, 516 U.S,
137,145 (1995). Therefore, the phrase “as Indian lands are held” should be interpreted zs
heving a distinot meaning separate.from the phase “in trust for the benefit of the tribe,”
and may be interpreted to provide discretionary authority to hold land in trust, but should

not be road a5 mandatory authotity.
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3, Requirements for the “purchase or exchange” of Iands,

The Community makes the argument that if the carnings from the fiind are used for the

chase or exchange or land, then the acquisition is mendatory. - The section actually
provides thut the earnings from the Land Trust “shall be exclusively for improvements
on tribal Jand or the consolidation and enhancement of tribal land holdings throught -
purchase or exchange.” The MILCSA provides réquirements for the purchase or
exchange of Jand. The Actrequires a determination that the Iand to be purchased or
exchanged is for the “consolidation and enhancement of tribal land holdings.” That
condition must be evaluated prior to the decision to a decision by the Seoretary. Thus, the
Secretary's decision is not merely ministerinl. The Secretary smust detemine ifthe
request for an acguisition or &n exchange satlsfics the “copsolidation and enhancement

i t " Therefore, the Secretary has some discretion o exercise prior to

acpeptance of the fand in trust. Without some definition in the Jsgislation of
“consolidation and enhanpement of tribal land holding” or some geographic’limits on the
consolidation, the Act appears to vest discretion to be excrolsed by the Secretary prior to
scquisition, The Secretary bas to exercise her discxetion and make a determination that
the aequisition of land from earnings form the fund is being nsed for “the consolidation
and enhancement of tribsl Jand holdings.” -

The statite also requires that if the MILCSA. is Invoked for the authority for the
discretionary trust acquisitions, finds from the MILCSA must be used, The, 10% Circuit
Court of Appesls in Sac and Fox Nation of Missour v. Norton, 240 F.3d 1250 (10
Cir.2001), provided information on how the Bureau should treat the requirsment that
Txnds be purchased with finds from 2 prticuler source, The Secretary's determination
that fands from a pacticular source used to purchase real property must be supported by’
ugyhatantiol evidence in the record.” The record in the Sae and Fax did not support the
Seoretary’s conclusion and the case was reraanded to the distriot court “for further

 consideration of whether PybiL.. 98-602 finds wers used for the acquisition of the Shriner
Tract.” Sac and Fox, 240 F.3d at 1268, When considering trust acquisition applications

- using fands from the MILCSA, we the Bureau should have “snbstantial evidence” that
the funds used by Bay Mills camne from carnings generated by the Land Trust established
within MILCSA. if that is the authority invoked for the trust acquisition.

4. Factors to considex in mandatory v, discretionary
Current guidance from our Deputy Commissioner of Indian Affuirs contained in the April

17, 2002, memorandum to all Regional Directors end Agency Superintendent states, “A
determination that a statute is mandstory is made on a case by ease besis. ' ‘
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No clear definition of 2 mandatory statute currently exists. Howsver, in order for o statute
10 be considered mandatory, the statutory language st inchide some restrictions on the
Secrotary's discretion in_sddition to the word “shall”. :

The operative language of MILCSA does 1ot Yimit or restrict the Secretary’s exercise of
discretion to a specific geographic region (i.e. cettain counties, an approved consolidation
area of a specific tract) or provide an acreage limit, The lmitation or restriction, if auy, is
that the purchase or exchange consolidate and enhancs tribal Tand heldings, Arguably, all
acquisitions by tribes enhance tribal land holdings, Therefore, the question becomes does
the phrase “consolidation. .. of sribal land holdings” place s sufficient restriction on the
Secretery's authority to consider this législation goquisition authority.

Bach statute acquisition authority must bo amelyzed to determine the natire of the
acquisition awthority provided to the Secretary sines she may exercise no greater
authority than ig granted to her by Congress’. Prior case by case decisions provide some:
gnidance, The language in the Little Traverse Bay Bands of Odawa Indians and Little
River Band of Ottawa Indians Act, 25 US.C. § 1300k, s au example of Janguage, which
the Department has considered and jmplementsd as mandatory aoquisition authority. The
Act states that thie Secretary “shall” acquite land with two specific counties for each of
the tribes if at the time of the conveyance there are o adverse legal cfaims on the
property. The federal court affirmed that the Little Traverse Bay Bands Act mandates that
the Secretary accept land into trust for the Tribe if the property is located in the two . -
counties and there are no adverse legal clains, Sault Ste. Marie Tribe of Lake Superior
- Chigpewa Indians v.United States, 78 . Supp. 699, 702 (D.Mich.1999). However, in the

case of the Pokagon Restoration Act, 25 U.8.C. § 1300}, the use of the langnage, “"The
Secretary shall acquire real property for the Band” and such land “[s)hall be taken by the
Secretary in the name of the United States in trust for the benefit of the Band...” hes been
determined to provide only discretionary authority. (The Pokagon Restoration Act

" containg no geoptaphic or quantlty limitation. A firther discussion of the Pokagon
Restoration Act and resulting memorandum of Understanding is at number 4 below.)

Another example of & specific statuts which has beert found to contaln mandatory
acquisition suthority is the Jsoluted Tracts, Pub.L. 88-196, enacted in 1963 for the benefit
of the Rosebud Sioux Tribe, The At authorizes the sale, exchange or mortgage of
isalated tracts of trust land within three connties in south central South Dzkota and
requires that the proceeds from the sale, exchange or mortgage be used “axolusively for
the purchase of Jand on the reservation within Iimd consolidation srees appraved by the
Secretary of the Interior...” The consolidation aven of Todd and Mellstte Connties was

approved by the Secretary in 1963.

mesely ministertal exerclse

Fortian

1 oThe Interior Board of Tndisn Appeals g considered the meadatory,
of IOQ\ﬂBMDn mﬂmﬂty plonfederaiad Iribes 0f 008, LX) mpgya, Ang
Avea Dirgotor BIA, 27 IBIA.48, 55-56 (November 30, 1994) and Tadd County , South Tiakgta v, Abgrdeen
! 33 IBIA 110, 116-118 (Jenuary. 19, 1999). Yo Todd County, the IB1A identifiad other
ctatutes sinular to the siatuts in that ca8s and noted that each would require Bualysls of its spesitic
provisions o determing whether it is mandatéry™ lepislations under 25 § 151.10 g at 118, fn.3.
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The restriction on the Secretary’s discretionary authority in the Tsolated Tracts Acts is
“the consolidation

more clear and identifieble fhan the Vagu® phase in the MILCSA for
and enbancement of tribal fand toldings” without & specifically defined corigolidated
aren. Further the Jsolated Tracts Acts provides for one and onfy onc use for the fands
hanpe of MOZAEE of isolated tracts —the aequisition of lands within

from the sale, eXC
the spproved copsolidation area. In comperison, nene of the earnings from the Bay Mills
Land Trust rust be used for the consolidation and enhancement of tcbal land holdings.

All of it may be used for improvements on existing tribal land, which would siot

necesgarily requite Secretarial approval.

sction 107(3) of the MILCSA, the Burean

may look to the legislative history of the MILCSA for guidance in-our effort to dstermine
from the Assistant Secretary

the intent of Congress, A¢cording to the July 15, 1997 letter

— Indian Affuirs to Chajrnian Young of the Committes on Resources, previously
larify this seotion of the

" referenced in section 2 of this letter, the Department sought 10 ¢!
] erified thef the

Act: The Assistant Secretary Toquested that Seetion 7 (@)3) “Dle ¢t

Secretary retains discration under existing regulations (25 CF.R. Part 151) and that this
saction does not repeal the limitations in Section 20 of the Indian Gaming Regulatory
Act™ 'The letter supports the position that the Assistans Secretary did not intend for the

Act to contain mandatory acquisition authority, but rather intended that the Secretary’s
discretionary authority to acquite Jinds be left intact,

The Community has also focused on Saz and Fox Nation of Missouri v. Norton, 240 F.3d
1250 (10™ Cir. 2001) 25 a case intetpreting a stamue with similar language*in which both
the Department and the court found mandatory aequisition suthority. However, the
Wyandotte Act state at 21 105 (6)(1), “A swm of $100,000 of such funds shall be used for
the purchase of real property which shall be held in trust by the Secretary for the benefits
of such Txibe,” The Wyandote Act gpecifically sets a m 0 be used for the purchase of
propexty to be bield in trust and it uses the language that such roel property “chall ba held
in trust by the Secretary for the benefit of such Tribe.” Therefore, the Wyandotts Act, the
Febmary 13 1996 opinion of the Associate Solicitor regarding the Trust Acquisition of

1 and in Kansas City, Kansas for Wyandotte Tribal Gaming Facllity, aid the opiaion of
the 10% Cirouit Court of Appeals may ail b distinguished from the Ianguage at issue in
the MILSCA. The MILSCA does not clearly establish mandatory authority for the trust

acquisition, which may be purchascd with the sammings gencrated by Land Trust.

13006

2 For example, the stanute at ssue in Sae and Fox, the Wysndotte Tribs of Oklshorea's judgment
distribution act, Pub.L. 9B-602 (1984) tontains jangusgé like the MILCSA, which provides thet the
Seoretary shall have 1o fither rost responsibility for the invastments, supervision, sdministretion, or
diture of funds provides by the act. {§ 105(c)(1) for the Wyandotte Acs and § 107(b)(8) of the

MILCSA.)
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‘Summary

Yor the reasons discussed above, we intend to exercise diseretionary authority onall -
acquisitions of lands under the MILSCA. Factors that support this decision are: (1) the
language of the Act which says that the earnings need not be used exclusively for trust
acquisitions but shall be used for improvements on tribal land or the,consolidation and
enhancement of tribal Jand holdings; (2) the lack of dollar amount, sereage or specific’

property limitations on the Secretary’s guthority; (3) use by Congress of both the phrases
Hgs Tndian lands ave held” and “in trast for the benefit of the tribe” which shows different

.~ intentions for the land acquisitions in ditferent sections of the MILCSA; end (4) the
legislutive history which indicates that the Seoretary intended to retatn discretionary
authority, All of these factors lead to the conefusion that land acquisition authority in

MILCSA. is not mandatory.

The Seoretary has to evaluate the request for trust acquisition against the language of
MILCSA prior to the decision to accept the {and in trost. The Secretary must exercise her
discretion to dotermine that an scquisition or an exchange satisfics the “consolidation and
enhancement toqiirement," The Sccretary must also have "substantial ovidence® that
earnings generated by the Land Trust established by the MILSCA were used to purchese
the property. Therefors, the Burean should progess trust applications using the eargings
from the MILSCA. Land Trustas discretionary trust acquisitions. :

Once again, we spologize for the length of time in providing our formal written response.

Sincerely,

cc: Honorable Dale Kildes
Honorable Bart Stupek
Micbigan Field Office
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From: Larry Eeho Hawk : )
Assistant Seerctary - Indigh Affairs

Subject: Updated Guidance on Processing of Mandatory Trust Acquisitions

in connection with the Department of the Interior”s duty w acquire fand in trust for indian tribes
under vartous mandatory acquisition statutes and ongoing efforts w streamline that process. we
have reviewed the Department’s prior guidance memoranda regarding processing mandatary
fand acquisitions.” For all of the reasons set forth in this memorandum. we provide clarification
regarding the BIA s method of processing mandatory fee-to-trost acquisitions.  This goidance
memaorandum replaces and supersedes all previous guidance regarding the processing of fee-to-
trust aequisitions pursuant to o statute or judicial deeree that mandates the acquisition of land in
trust for a tribe or Indian individual. Al mandatory fee-to-trust acquisitions shall now be

processed as fallows:
Mandatory Determinations
Stgrrgiory and Judicivd Mandutes

A rribe or individual Indian must submit a written request to the BIA o commence the
acquisition provess unless a specihie statnte or judicial order requires the Seeretary o proceed

* These memoranda include, but are not exclusively timited o, the Aprif 17, 2002 memorandum regarding
the “Processing of Mandators Lands oo Trust Applications™ issued by the Depun Commissioner of
fndian AfTwirs: the May 2, 2003 memorandun regarding the “Applicabitity of the Departnrent of Justice™s
Title Regulations o Apphications w Place Lands inte Trustmemorandum tssued by Acting Assistant
Seeretary - Indian Atfairs and, most recently, the guidance of November 2, 2001 ennitled Processing of
Mandatory Acguisiions of Lands Into Trust for Tribes and Individuat Indians” issued by the Director of

the BIA.
This guidanee memorandum does not apply to leaislative transfers of tde. There is o distinetion

Between nakdatory sequisiion statotes where “Congress divects the Secretary o complere the
dative transiors of e, which occur when

administirative process of accepting trust ttle” and leg
“Congress divectdy transters land inio srost status on behalf of ribes or individual Indians.” 64 Fed. Reg.
P7574, 17378 (apeil 120 1999), When Congress legisiatively transfors title into frust it ramenvels) the
seed Por any adminisirtive setion o eftectuate the titde wansier.” &L

EXHIBIT
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without the submission of a request. Acqulsmons made pursuant to 25 U.S.C. § 2216(c)’ have
previously have been determined to be mandatory” and should be processed accordingly. In all
other cases, a determination that a particular acquisition is mandatory is made on a case-by-case
basis. The BIA should consult the Solicitor's Office as early as possible to request a written
determination that the statute or judicial decree mandates the Secretary to acquire land into trust
for a tribe or individual Indian. The BIA may rely on the Solicitor’s determination that a
congressional enactment is a mandatory acquisition statute or a judicial decree provides for
mandatory acquisitions to process that request and to process future requests under the same
mandatory authority.

Parcel Qudlification

Upon determining that the statute or judicial decree mandates the acquisition, the BIA will
determine whether the parcel meets any additional required criteria. For example, a statute might
require that a parcel be located within a specific geographical area or that certain funds be used
for the acquisition. If so, the BIA will ensure that those criteria are met in order to process the
request as a mandatory acquisition. The tribe or individual Indian shall submit information
demonstrating that the parcel meets these additional criteria, Questions concerning these criteria
should be referred to the Solicitor’s Office as early as possible to confirm that acquisition of the
parcel is mandated and that the applicable criteria have been met.

Title Evidence

Our regulations provide that:

[i]f the Secretary determines that he will approve a request for the
acquisition of land from unrestricted fee status to trust status, he
shall acquire, or require the applicant to furnish title evidence
meeting the Standards For The Preparation of Title Evidence In
Land Acquisitions by the United States, issued by the U.S.
Department of Justice. After having the title evidence examined,
the Secretary shall notify the applicant of any liens, encumbrances,
or infirmities which may exist. The Secretary may require the
elimination of any such liens, encumbrances, or infirmities prior to
taking final approval action on the acquisition and he shall require
¢limination prior to such approval if the liens, encumbrances, or
infirmities make title to the land unmarketable,

? Section 2216(c) provides that *[aln Indian, or the recognized tribal government of a reservation, in
possession of an interest in trust or restricted lands, at least a portion of which is in trust or restricted
status on the date of enactment of the Indian Land Consolidetion Act Amendments of 2000 [enacted
Nov. 7, 2000] and located-within a reservation, may request that the interest be taken into trust by the
Secretary. Upon such a request, the Secretary shall forthwith take such interest into trust.”

* Memorandum from Assistant Solicitor, Branch of Trust Responsibility, Division of Indian Affairs to the
Director, Bureau of Indian Aﬁ‘atrs, entitled “Acquisitions in Accordance with 25 U.S.C. § 2216(c)” (Aug:

30,201 1).
2
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25 C.F.R. §151.13.

It is our reasoned interpretation that this provision does not apply to mandatory acquisitions
because the regulation applies to situations where the Secretary acts on a “request” by a tribe to
take land into trust, which is not the case in mandatory trust acquisitions.” Furthermore, the
regulations authorize the Secretary to require the elimination of any liens encumbrances or
infirmities prior to “taking approval action,” which contemplates Secretary discretionary
decisionmaking and the weighing of certain factors that are not typically found in the mandatory
acquisition context. Furthermore, as a matter of sound policy, when Congress or a court
mandates acquisitions of land for a tribe or individual Indian, it has done so generally to restore
land to the tribe’s homelands® or in settlement of a dispute or to address a grievance’ or a
perceived injury® to a tribe or individual Indian.

In this context, Congress or a court has made a determination that the tribe or Indian individual is
entitled to certain lands, sometimes subject to certain additional conditions, but not subject to the
standard requirements for discretionary acquisitions. Given our interpretation of 25 C.F.R.
§151.13, that it only applies to situations where a tribe has requested that the Secretary exercise
his/her discretion, and our policy determination that requiring full title review per DOJ Title
Standards would potentially frustrate the intent of Congress or the judiciary, we conclude that
that full compliance with DOJ Title Standards for mandatory acquisitions is not warranted.
Nonetheless, we also conclude that having some evidence of title ownership is a wise, reasonable
practice as the BIA should have an understanding of any potential liabilities or conflicts that may
exist upon acquisition of the land. Thus, the BIA shall adhere to the following guidance.

% Letter from Lewis Baylor, Division Counsel for Title Matters, Land Acquisition Section, DOJ to Colleen Kelley
and Priscilla A. Wilfahrt, Field Solicitors, Office of the Solicitor, DOI (Dec. 20, 2002); Letter from Lewis Baylor,
Division Counsel for Title Matters, Land Acquisition Section, DOJ to Robert J. McCarthy, Field Solicitor, Office of
the Solicitor, DOI (Feb. 19,2003); Letter from Edith Blackwell, Acting Associate Solicitar, Division of Indian
Affairs, Office of the Solicitor, DOl to Lewis Baylor, Division Counsel for Title Matters, Land Acquisition Section,
DOJ (April 25, 2003); Letter from Patrice Kunesh, Deputy Solicitor for the Division of Indinn Affairs, Office of the
Solicitor, DOI to Lewis Baylor, Division Counsel for Title Matters, Land Acquisition Section, DOJ (April 6, 2012).

® For example, Congress mandated certain acquisitions on behalf of the Devils Lake Sioux Tribe based, in part, on
Congress’ determination that the “continued existence of the Devils Lake Sioux Reservation, North Dakota, as a
permanent homeland of the Devils Lake Sioux Tribe and as a necessary foundation for continued self-determination
requires that the Secretary of the Interior have authority to . . . consolidate and increase the tust and base in the
reservation for the tribe and individual tribal members . . . [and] prevent further loss of trust land.” Pub. L. No. 97-

459, 96 Stat. 2515 (1983).

? Congress mandated acquisitions for the White Earth Band of Minnesota Chippewa as part of the White Earth Land
Compensation Act which was intended to settle “claims on behalf of Indian allottees or heirs and the White Earth
Band involving substantial amounts of land within the White Earth Indian Reservation in Minnesota [which were
the] subject of existing and potential lawsuits involving many and diverse interests in Minnesota, and [were]
creating great hardship and uncertainty for government, Indian communities, and non-Indian communities .. .."
Pub. L. No. 99-264, 100 Stat. 61 {1986). Congress intended for the Act to “seitle unresolved legal uncertainties
relating to thio]se claims.” Id.

$ Congress mandated acquisition of certain lands for the Ponca Tribe as part of the Ponca Restoration Act which
was intended to restore the Tribe's federally recognized status and remedy the effects of the government’s
termination and mistreatment of the tribe which resulted in loss of lands, economic hardship and culturat damage to
the Tribe. 25 U.S.C. § 983b.
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25 US.C. § 2216(c) Acquisitions

Title determinations for acquisitions of fractional interests pursuant to 25 U.S.C. § 2216(c) will
adhere to the following criteria. Submissions shall include current evidence of title ownership
from the tribe or individual Indian demonstrating that the fractional interest is owned by the tribe
or individual Indian and how it was acquired. This information should include an abstract of title
dating from the time the interest was transferred from trust ownership to partial fee ownership to
the present. In the absence of an abstract of title, the BIA will accept a sworn declaration from
the owner that states (a) how the owner acquired the interest, and a copy of the recorded
document through which the owner’s interest was acquired, and (b) that the owner has not
conveyed the interest away.

All Other Mandatory Acquisitions

Title determinations for all other mandatory acquisitions shall require current evidence of title
ownership from the tribe or individual Indian demonstratmg that the interest is owned by the
tribe or individual Indian and how it was acquired.® This should include an abstract of title or a
title commitment dating from the time the interest was acquired in fee ownership by the current
owner or the current owner’s predecessor(s) in title to the present.

Notice

As a matter of practice, the Department has provided notice of its intention to take land into trust
for a tribe or individual Indian or, alternatively, its refusal to complete a fee-to-trust acquisition.
A notice of a decision to deny a trust acquisition also has included specific reference to a right of
appeal pursuant to 25 C.F.R. Part 2 (or, if the decision is issued by the Assistant Secretary —
Indian Affairs, appeal under Part 2 is unavailable, since the decision is final for the Department).
The Department has followed this practice for both mandatory and discretionary acquisitions.
Sound policy reasons weigh in favor of continuing to provide public notice in order to allow for
judicial review prior to acquisition of lands because, once the United States acquires title, the
Quiet Title Act, 28 U.S.C. § 24094, precludes judicial review. Although the Department’s
rcgulanons (specifically 25 C.F.R. § 151.12) may not explicitly require notice of mandatory
acquisitions, the policy of providing notice is consistent with our regulations.

Therefore, the Bureau will continue to provide written notice of the acquisition determination to
the tribe or individual Indian. In the event of a denial, notice of the right to appeal pursuant to
25 C.F.R. Part 2 shall be provided unless the decision was made by the Assistant Secretary —
Indian Affairs.

Once the Department determines that it must acquire a particular parcel in trust for a tribe or an
individual Indian, written notice shall be pubhshed in the Federal Register or in a newspaper of
general circulation serving the affected area.'® The notice will reference the applicable

* This requirement may also be met by submitting written evidence that title will be transferred to the tribe or
individual upon acquisition in trust by the Department on behalf of the tribe or the individual Indian.

¥ Decisions from appeals under Part 2 are final upon exhaustion of administrative remedies.
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mandatory authority, state that the Secretary is required to take the land into trust, and that the
Secretary shall acquire title in the name of the United States no sooner than 30 days after the
notice is published. If an appeal of the determination is filed in Federal Court before the 30-day
notice time period expires, you should consult the Solicitor’s Office prior to transferring and
recording title.

Absent a judicial challenge within the 30-day period (or, if litigation has been filed, upon a final
decision upholding the acquisition), the Secretary shall then issue or approve an appropriate
instrument of conveyance to finalize the mandated acquisition,

Environmental Review

It is well-established that the environmental review requirements of the National Environmental
Policy Act (NEPA) are not applicable to mandatory acquisitions."

In addition, we find that the plain language of our regulations (25 C.F.R. §§151.10(h) and
151.11(a)) makes clear that compliance with 602 DM 2 is not a precondition to completing a
mandatory fee-to-trust acquisition. In addition to the plain language of our regulations, we also
find there are good policy reasons for treating mandatory acquisitions differently with regard to
602 DM 2. The Secretary has no discretion to refuse to acquire land that qualifies under the
statute or decree regardless of what information might exist under a 602 DM 2 analysis.
Therefore, BIA shall not require compliance with 602 DM 2 as a precondition to processing and
completing mandatory acquisitions and we set aside any previous direction to the contrary.

Nevertheless, it still is important for the Department to understand any environmental hazards
that might be present on the lands it must acquire or any potential legal liabilities. To do this, the
BIA must conduct an initial site inspection to satisfy its due diligence requirement, however,
completion of the acquisition is not conditioned upon the initial site inspection or the findings
and/or results of the inspection.

Please refer-any questions concerning this guidance to the Director’s Office. Thank you in
advance for your cooperation with this important work.

" For example, Sierra Club v. Babbitt, 65 F.3d 1502, 1512 (9" Cir. 1995) held that NEPA only applies to

discretionary agency actions.
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