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ESTABLISHING STANDARDS TFOR THE PLACEMENT OF INDIAN
_ CHILDREN IN- FOSTER OR ADOPTIVE HOMES, TO PREVENT THE
BREAKUF OF INDIAN FAMILIES, AND FOR OTHER PURPOSES

Juny 24, 1978.—Committed to the Commnittee of the Whole House on the State of
the Union and ordered to be printed

: .. . Mr. Upary, from the Commitiee on Interior and Insular bn.mw.w_

submitted the following

REPORT
together with
DISSENTING VIEWS

[To accompany H.R. 12533]
[Including the cost estimate of the Congressional Budget Office]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (HL.R. 12533) to establish standards for the placement
of Indian children in foster or adoptive homes, to prevent the breakup
of Indian families, and for other purposes, having considered the same,
report favorably thereon with an amendment and recommend that
the bill as amended do pass.

The amendment is as follows:

Page 1, beginning on line 3, strike out all after the enacting clause
and insert in Jien thereof the following: :

That this Act may be cited as the “Indian Child Welfare Act of 19787,
Skc. 2, Recognizing the special relationship between the United States and the

"} Indian tribes and their members and the Federal respensibility to Indian people,

the Congress finds—
(1) that elause 3, section 8, article I of the United States Constitution pro-

vides that “The Congress shall have Power*** To regulate Commerce*+¥
with Indian tribes “and, through this and other comstitutional authority,
Congress has plenary power over Indian affairs; '

(2) that Congress, through statutes, treaties, and the general course of
dealing with Indian tribes, has assumed the responsibility for tho protection
and preservation of Indian tribes and their resources; L.

(3) that there is no resource that is more vital to the continued existence
and integrity of Indian tribes than their children and that the United States
has a direet interest, as trustee, in protecting Indian children who are members
of or are eligible for membership in an Indian tribe;
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(4) that an alarmingly high percentage of Indian families ave broken up
by the removal, often unwarranted, of their children from them by nontribal
public and private agencies and that an alarnmingly high percentage of such
children are placed in non-Indian foster and adoptive homes and institu-
tions; and

(5) that the States, exercising their recognized jurisdiction over Indian
child custody proceedings through administrative and judicial bodier, have
often failed to recognize the essential tribel relations of Indian vmcﬁwe and
m.rm . u...c:a:.»_ and social -standards prevailing in Indian comununitics and

amilies.

Src. 3. The Congress hereby declares that it is the policy of this Nation, in.
fulfilment of its special responsibility and legal obligations to the Amecrican
Indian people, to protect the best interests of Indian children and to promote the
stability and security of Indian tribes and families by the establishment of mini-
mum Federal standards for the removal of Indian children from their families
and the plocenient of such children in foster or aduptive homes which will refleet
the unique values of Indian culture, and by providing for assistance to Indian
tribes in the operation of child and family serviee programs. . .

See. 4. For the purposes of this Act, cxcept as may bLe specifically provided
otherwise, the term— R L

(T “child custody praceeding’” shall mean and include— :

(i) “foster care placement™ which shall mean any¥ action removing an
Indian child from its parent or Indian custodian for temporary place-

ment in a foster honie or institution where the parént or Indian’custodian | .

cannot have the child returned upon demand, bt where parentnl rights
have not been terminated; Lo T .

(ii) “termination of parental rights” which .shall-mean any action
resulting in the termination of the parent-child relationehip; -

{{if) “preadoptive placement’” which shall mean the temporary place-
ment of an Indian child in a foster home or institution after the termina-
tion of parenta! rights, but prior to or in lieu of adoeptive placement; and

(iv)_“adoptive placement” which shall mean the permanent placernent
of an Indian child for adoption, including any action resulting in a final
decree of adoption. . . . . .

Such term or terms shall not include a placement based upon an'act which, if
committed by an adult, would be deemed a crime or upon an award, in a
divorce proceeding, of cuslody to one of ihe parents. o KRR

(2) ‘‘extended family member’ shall be as defined by the Isw or custom of
the Indian child’s tribe or, in the absence of such Jaw or custom, ghall be a
person who has renched the age of eighteen and who is the Indian. child’s
grandparent, aunt or uncle, hrother or sister, brother-in-law: o1 sister-in-law,
nicee or nephew, first or second cuusin, or stepparent; .

(3) “Indlian’ mcans any person who is o member of an Indinn tribe;

(4) “Indion child’”” menns any unmarried person who is under.age cighteen
and is cither (a) a member of an Indian tribe or (b) is eligible for membership
in an Indian tribe and is the biological child of a member of an Indian tribe;

(5) “Indian child’s tribe” meuns (a) the Indian tribe in which an Indian
child is o member or eligible for membership or (h), in the cace of an Indian
child who is n member of or eligilile for membership in more than one tribe,
the Indinn tribe with which the Indian child has the more significant contracts:

. (6) “Indian custodian” means any Indian person who has legal custody of
an Indian ehild under tribal law or custom or under State law or to whom
temporary physical care, custody, and control has been {ransferred by the
parent of such child; ) .

(7) “Indian organization” means ony mu.oJP association, partnership,
corporation, or other legal entity owned or controlled by Indians, or a majority
of whose members are Indians; .

(8} “Indian tribe” means any Indian tribe, band, nation, or other organized
group or _community of Indians recognized as eligible for the services pro-
vided to Indians by the Secretary because of their status as Indians, including
apy Alagka Native village as defined in section 3(c) of the Alaska Native
Claims Settlement Act (85 Stat. 688, 697), as amended; - .

(9) “parent” means any biologicsl parent or parents of. an_Indian child
or any Indian person who has lawfully adopted an Indian child, including
adoptions under tribal law or custom. It does not include the unwed father

“here paternity has not been acknowledged or established;
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(10) m._.mmm_ém.aoaz means Iodian count I i

. : I 5 vy os defined in sect 5
Wﬁmmmm&mfﬁa ﬂnp&mm Code. In any case where it has been ?%%Mw_w Hnwmﬁ%m
thmed th m#ﬂﬁﬂﬂﬂﬂw,ﬂw %ﬁa_u%ou..ﬂﬁ?b%ﬁm or the boundaries disestablished ,
sk ,Homm_...\s.aou e o amo d, M. 11 the Jast recognized boundries of such

ishec nactm i i

g EEw.ummrEmnw o &mow*_mc:mvﬁﬁ:.“. ent of the statute which resulted in
. m mw :vmw_.aga. ! means the Secretary of the Tuterior; and

— tribal court” menns a courd with jurisdiction over child custody
mnrnm% ings E_.ﬂ_ which is cither a Court of Indian Offenses, a court estah-
] ma.wms Mﬂ.w. MWM ..mmm u:..me. mum.uaonﬂam custom of an Indisn tribe, or any other

Y ° p " i . . o T Cr N ~ i
cnstody peoemd m% ribe which is vested with authority over child

TITLE I—CHILD CUSTODY PROCEEDINGS

Sec. 101. (a) An Indian tribe shall have jurisdieti i
S { ribe: shal  jurisdiction exclusive 88 to any Stati
mé.. ﬂ@. child custody proceeding involving an Indian child who H.mmw%% cw.:mm
m_ws_n_ led within the reservation of such tribe, except where such jurisdiction is
m .m_.m.._mw <m.m:wa in the State by existing Federal law. Where an Indian child i<
M%_. of a’tribal court, the Indian tribe shall retain exclusive jurisdiction, not-
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: any State court proceeding for the foster eare placement of, or i-
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sustodin o1 she Lachan shims tihes prer s s, O either parent o the Indian
an o 5 ribe: Provider, ¢ j
to Aw_w,.nﬁuroamw%%ro tribal court of mcam aMnc. t such brastsler m&.pz he subect
- e any State court proceeding for the foster care laecement of, o i-
wmwﬁﬁ mom %ﬂﬂﬁﬂ.ﬁmw%.w& an Indian child, the .Hzn:ubvacm...o&ss of *mmﬁ@ﬂ_v
vqwmwo%am. child’s tribe shall have a vight to intervenc at any point in the
he United States, every State, every territary i i

. : at FeTy e, | "y fary or prossession of the 2
ronwas, and every Indian tribe shall give full faith and orodtt, to the EEMM&%
d % and judieial proceedings of any Indjan tribe applicable to Indian ehild

. gustody proceedings:tn the same extent. that such entities give full faith 2nd credit

to the public acts records, and jusdici i
2 as, and jusdicial proceedings of any other entity
.w:mﬂm. ouﬂcwa Lﬂvo“%o MJM .Hqu%ﬁuﬂmwmﬁ E.m...m%&dmuﬁmw m.n.ﬁ.s Mﬁﬁu«wyﬂ%am%mrm cours
the foster care Epamémum of, :m ﬁwswwﬂ.ww.:ma o Hm Db, the party secking
shall notify the parent or Indism n:wﬂ.m%oa anh e T Ents to, an Incian cbild
shall Y the pr : stodian and ihe Indian chili’s tribe. by ree.
MMM%MMM_HHM M MH_W“ %“aww Mmmﬂme a%nmﬁmmd.ma. of the pending vqemmm&hmwmwm .w»v Awmnm
terve: . ldentity or location of the parent or Ing i
and the tribe cannot he determined, suicl £ Foe givon to i1e Sastodian
in liko mamar W0t he :,9 rined, ¢ n._q h notice mE& be given to the Secretary
oy s ave Diflecn days after receipt to provide the reauwisit,
notice to the c‘@%ﬁu or Indian n:mS&.Epu y%? Thor No fosten came of o uisite
or termination of parental a.mm?m. noom.mnuﬁn h nw\s o Tt e o, Phacemont
after receipt of notice Ly the umm.um ) «_wr% 2l be i et e pmen duys
B recel Providnd, Thoy s barent or Indian custodian and the tribe or the
iary parent or Indian eustodian or the 4 >
I Mv.rmmwcmuwwﬁﬁmm Mm«wm .W.Mﬂﬁ ann.mﬂowﬁ days to prepare for mcanww%%.mmﬁ.ﬂ.%m‘ “
] : C € court determines indigency, the parent or Indi:
custodian shall have the right to court-appoint el s P romoval, Dl
1l ha ! ~fppointed counsel in any removal, pl
ment, or termination praceeding. The no:__u.m may, in its di ion, Appomt Feneal
; € ¢ . ¥, in its discretion, ap s
Mﬁ.&wo %WM_M ﬂmﬁmﬂaw %%nhﬂ%n that such Eu_ue:msmmuﬁ i5 in the vwmﬂ. w:ﬂmﬁwmwﬂmﬂwooﬂ
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ﬁommwm H>Marom Zu.wﬁwuwmn ».N 1921 (42 Stat. 208; 25 d‘m%% wum proprinted purcuant
‘ACh party to a foster care placement or eowu.&.ra.ﬁor of parental rj
wﬁwmai A under State Jaw involving an Indian child shsll g%w Mﬂw ﬂmﬂmrhw
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Tte Davo ponag o prevent, nkup of the Indian family and that these
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{e) No foster care placement may he ordered in such proceeding in z_.wm absence

of a determination, supported by clear and convincing evidence, including testi-

mony of qualified expert witnesses, that the continued custody of the child by .
the parent or Indinn custodian is likely to result in serious emotional or physical

damage to the child.

(f) No termination of parental rights may he ordered in such proceeding in §m.

absence of a determination, supported by evidence beyond 'z reasonable doubt,
including testimony of qualified expert witnesses, that the continucd custody of
the child by the parent or Indian custodian is likely to result in serious emotional
- or physieal damage to the child.

Suc. I03. (a) Where any parent or Indian custodian voluntarily consents to a
fostor eare placement or to termination of parental rights, such consent shall not
be valid unless executed ir writing and recorded before a judge of a court of com-
petent jurisdiction and accompanied by the presiding judge's certificate that the
terms and eonscquences of the consent were fully explained in. detnil and were
fully understood by the parcnt or Indian custodian. The court shall also certify
that either the parent or Indinn custodian fully understood the explanation in

English or that it was interpreted into a language that the parent or Indian cus. -

todian understood. Any consent given prior to, or within ten days after, birth of the’
Indian child shall not be valid. R ’

(b) Any parent or Indisn eustodian may withdraw. consent to n foster care
placement under State law at any time and, ipon such-withdrawal, the child shall
be returned to the parent ot Indian custodian. . ao Tl o

(c) In any voluntary procecding for termination of parentalrighis to, or adoptive
placement of, an Indian child, the consent of the parent may be withdrawn for
any reason at any time prior to the entry of a final decree. of termination or adop-
tion, as the case may be, and the child shall be returned to° the parent. .. -

(d) Aficr the entry of o final decree of adoption of an Indian child in any State
court, the parent may withdraw consent thereto upon the grounds that consent
was obtained through fraud or duress and may petition the court to vaeate such
decree. Upon a finding that such consent was obtained through fraud or duress,
the court shall vacate such decree and return the child to the parent. No adoption
which has been effective for at least two years may be invalidated urider the pro-
vigions of this subsection unless otherwise permitted under-Statelaw.;.. -, |

Sec. 104. Auny Indian child who is the subject of any action for foster care

placement or termination of parental rights under State law, any parent.or Indiin |

custodian froin whose custody such child was removed, and the Indian child’s
tribe may petition any court of competent jurisdiction to invalidate such action

upon o showing that such action violated any provision of mmﬁ_.mon 101, 102, and

103 of this Act. R ;

Sgc. 105. (1) In any adoptive placement of an Indian child under State'law, &
preference shall be given, in the absence of good cause to the contrary, to & place-
ment with (1} o member of the child’s extended family; (2) other members.of the
Indian child’s tribe; or (3) other Indian families. :

(b) Any child accepted for foster care or preadoptive placement shall be placed
in the least restrictive setting which most approximates a family and in which his
special needs, if any, may be met. The child shall also be placed within reasonable

roximity to his or her home, taking into account any special needs of the child.
n any foster earc or preadoptive placement, a preference shall be given, in the
absence of good cause to the contrary, to a placement with— : .
(i) & member of the Indian child's extended family; ; . . .
(i) a foster home licensed, approved, or specified by the Indian child’s
tribe;

(iti) an Indian foster home licensed or approved by an authorized non-
Indion licensing authority; or .

(iv) an institution for children approved by an Indian tribe or operated by
an Indion organization which has a program suitable to meet the Indian
child’s needs. i N

(c) In the case of a placement under subsection (a) or (b) .of this seetion, if the
Indian child's ¢ribe shall establish a different order of preferenee hy.resolution; the
agency or court effecting the placement shall follow such order so long as the
vwmomgmﬁn is the least restrictive setting appropriate to the particular needs of the
child, as provided in paragraph (b) of this section; Where appropriate, the pref-
erence of the Indian %;E or parent shall be considered: Provided, That where a
consenting parent evidences a desire for anonymity, the court or agency shall give
weight. to such desive in applying the preferences. - =~ ¢ i: . .. -
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(d) The standards to be applied in meeting the preference requirements of this
-section’ shall be the prevailing social and cultural standards of the Indian com-
: munity in which the parent or extended family resides or with whick the parent
. or extended family members maintain social and cultural ties.
{g) A record of each such placement, under State law, of an Indian child shaill be
-maintained by the State in which the placement was made, evidencing the efforts
to comply with the order of preference specified in this section. Such record shall
be made avajlable at any time upon the request of the Secrctary or the Indian
child’s tribe. .

Sge. 106(a} Notwithstanding State Iaw to the contrary, whenever a final decree
of aduption of an Indian child s been vacated or set aside or the adoptive parents
voluntary eonsent to the termination of their parental rights to the child, a biologi-

A . eal parent or prior Indian custodian may petition for return of custody and the
4:  court shall grant such petition unless there is a showing, in o h_z.o,.xw.w&u...ﬂ,q subject
', to the provisions of section 102 of this Act, that such return of custody u.mu, not in
" the best interests of the child. o
* (b) Whenever an Indian child is removed from a foster care home or institution
- for the purpose of furttier foster care, preadoptive, or adoptive placement, such
placenent shall be in accordance with the provisions of this Act, except in the case
"where an Indian child is being returned to the parent or Indian eustodian from
.whose custody the child was originally removed.
Sec. 107. Upon application by an Iodinn individual who has reached the age of
- cighteen and who was the subject of an adoptive placement, the eourt which cntered
the finul decree shall inform such individual of the tribal affiliation, if any, of the
- individual's hiclogical parents and provide such other information as may be
necessary 1o protect any rights fowing from the individual’s tribal relationship.
Sre. 108. (a) Any Indian tribe which beeame subject to State jurisdiction
pursuant to the provision of the Act of August 15, 1953 (67 Stat. 588), as amended
1 by the Act of April 11, 1968 (82 Stat. 79), or pursuant to any other Federnl law,
may reassume jurisdiction over child custody proceedings. Before any Indian
tribe may reassume jurisdiction over Indian child custody proceedings, such
tribe shall present-to the Seeretary for approval a petition to reassume such
jurisdietion which includes & suitable plan to cxercise such jurisdiction,
" (0)(1) In.considering the, petition and feasibility of the plan of tribe under
subsection (a), the Secrefary may consider, among other things:

(i) whether or not the tribe maintains a membership roll or alternative
provision for clearly identifying the persous who will be affected by the reas-
sumption of jurisdiction by the tribe;

(ii) the size of the reservation or former reservation area which will be
affected by retrocession and reassumiption of jurisdiction by the tribe;

(ili) the population base of the tribe, or distribution of the population on
homogeneous communities or geographic areas; and
1 (iv) the feasibility of the plan in cases of multi-tribal occupation of a single
g4 reservation or geographic area.

(2) In those cases where the Secrctary determines that the jurisdictional
provisions of section 101(a) of this Act are not feasible, he is authorized to accept
partial retrocession which will enable tribes to exercise referal jurisdiction as
provided in section 101{b) of this Act, or, where appropriate, will allow them to
exereise exclusive jurisdiction as provided in section 101(a) over limited community
or mnom...acgn arens without regard for tho reservation status of the aren afTected.

(c) If the Secretary approves any petition under subsection {(a), the Secretary
shall publish notice of such approval in the Federal Register and shall notify the
affected State or States of such approval. The Indian tribe concerned shall re-
assume jurisdietion sixty days after publication in the Federal Tegister of notice
of approval. If the Secretary disnpproves any petition under subsection (z), the
Secretary shall provide such technical assistance as may be necessary to enasble
the tribe to correct any deficiency which tke Secretary identified as a eause for

disapproval. .

(d) Assumption of jurisdiction under this section shall not affect any action or
proeeeding over which a court has already assumed jurisdiction, except as may be
provided pursuant to any agreement under section 109 of this Aet.

Sec. 109. (a) States and Indian tribes are authorized to enter into agreements
"with each other respeoting care and custody of Indian children and jurisdicton
‘over child eustody proceedings, including agrcements which may provide for
orderly transfer of jurisdiction on n case-by-case basis and agreements which
‘L. provide for concurrent jurisdietion betweeen States and Indian tribes,




_(b) Such agreements may be revoked by either party ﬁnm.s ope hundred and
eighty days written notice to the other party. Such revocation shail not affect any”

uetion or proceeding over which o court has already assumed jutiddiction, unless

the agreement provides otherwise. :

Skc. 110. Where any petitioner in an Indian child custody proceeding before a -

Stoate court has improperly removod the child from custody of the parentor Indian
eustadian or has improperly rotained custody after a visit or other temporary
relinquishment of custody, the court shall decline jurisdiction over such pctition
and shall forthwith return the child to his parent or Indian custodian tnless
returning the child to his parent or custodian would subjeet the child to a sub-
stantial and immediate danger or threat of such danger. - ’
Sec. 111. In any case where State or Federal law applicable to a child custody
proceeding under State or Federal law progvides a higher standard of protection
to the rights of the parent or Indian custodian of an Indian child than the rights
_,«aqmamm under this title, the State or Federal court shall apply the State or Federal
standard. :
Sec. 112, Nothing in this title shall be construed to prevent the emergency re-
moval of an Indian child from his parent or Indian custodian or the emergeney
pacement of snch.child in a foster home or institution, under applieable State

law. in order to prevent imminent physical damage or harm to the child. The State .

aunthority. official, or agency involved shall insure that tlie emergency removal or
placement. continues only for a reaosnable time and shall expeditiously initiate a
child custndy proceeding subject to the provisions of this title, transfer the child
to the jurisdiction of the appropriate Indian tribe, or reésfore the ‘¢hild to the
parent or Indian custodian, as may be appropriate. R
See. 113. None of the provisiohs of this title, except section.101(s), shall. affect
a proceeding under State law for foster care placémeént, to ation .of p ;
rights, preadoptive placement, or adoptive placement which' was “initintedl, or '
completed prior to the enactment of this Act, buf shall apply to any subsequent
proceeding in the same matter or subsequent proceedings:affecting the custody
or placement of the same child. ' TR
TITLE II—INDIAN CHILD AND FAMILY PROGRAMS .
Src. 201, (a) The Secretary is authorized to make grants'to Indian tribes and-
organizations in the establishment and operation of ‘Thdian;-child and family
service programs on or near reservations and in the preparation and implementa-
tion of child welfare codes. The ohjective of every Indian child and family service
program =hall be to prevent the breakup of Indian families and, in particular,
to insure that the permanent removal of an Indian child from the custody of his
parent or Indian custodian shall be & lost resort. Such child apd family scrvice

pregrams may include, but are not limited to— Sl
(1) n system for licensing or otherwise regulating Indian  fostér and
adoptive homes; oo T
(2) the construction, operation, and maintenance® of. facilities. for the
counseling and treatment of Indian families and for the temporary custody of
Indian children; PR T
(3) family assistance, including homemaker and home Coubiselors, day
care, after-school care, and employment, recreational activities, and respite,
care; Y T
(4) home improvement programs; Lo Lo
(5) the employment of professional and other trained personnsl to assist
the tribal court in the disposition of domestic relations and child welfave
matters; N -
(6) education and trainin,
staff, in skills relating to child and family assistance and service programs;
A& a subsidy program under which Indian adoptive children are provided
the same support as Indian foster children; and .
(8) guidance, legal representation, and advice to Indian families involved
in tribal, State, or Federal child custody proceedings.

(b) Funds appropriated for use by the Secretary in accordance with this sec-
tion may be utilized as non-Federal matching share in conneetion with funds pro-
vided under titles IV-B and XX of the Social Security Act or under any other
Federal financial assistance programs which contribute. to the purpose for which

_suck “™nds are authorized to he appropriated for use wnder this Aet. The pro-
vig n possibility of assistance under this Act shall not be a basis for the

of Indians, including tribal court judges and -
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dental or reduction of any ‘assistance otherwise authorized under titles IV-B
and XX of the Social Security Act or any other federally-assisted program. m..ou
purposes of qualifying for assistance under a federally-assisted program, licensing
or approval of foster or adoptive homes or institutions by an Indian tribe shall
be deemed equivalent to licensing or approval by a State. )

.- BEc. 202. The Secretary is also autborized to make gronts to Indian organiza-

.” tions to cstablish and operate off-reservation Indian child and family service pro-

grams which may include, but are not limited to— . ]

(1) & system for regulating, maintaining, and supporting Indian foster and
adoptive homes, ineluding a subsidy program under which Indian adoptive
children are provided the same support as Indian foster children; .

(2) the construction, operation, and maintenance of facilities and services
for tounseling and treatment of Indian families and Indian foster and adop-
tive children; ]

(3) family assistance, including homemaker and home counselors, day care,
u?m.?mnro& care, and employment, rucreational activities, and respite care;
and .

{4) guidance, legal representation, and advice to Indian families invelved
in child custody proceedings, - i . .

Sec. 203. (a) In the establishment, operation, and funding of Indian child and
family service programs, both on and off reservafion, the Seeretary may enter
into agreements with the Secretary of Health, Education, and Welfare, and the
latter Secretary is hereby authorized for such purposes to use funds appropriated
for similay programs of the Department of Health, Education, and Welfare:
Provided, That authority to make paymeats pursuant to such agreements shall
be effective only to the extent and in such amounts as may be provided in advance
by appropriation Acts. .

{b) Funds for the purposes of this Act may be appropriated pursuant to the

‘provisions of the Act of November 2, 1921 (42 Btat. 208), ns smended.

Skc. 204, For the purposes of sections 202 and 203 of this title, the term “Indian"

‘shall include persons defined in seetion 4(c) of the Indion Health Carc Improve-

ment Act of 1976 (90 Stat. 1400, 1401).

" TITLE III—RECORDKEEPING, INFORMATION AVAILABILITY, AND

TIMETABLES

8rc. 301. (a) Any State court entering a final deerce or order in any Indian

child adoptive placement after the date of enactment of this Act shall .vwoSn_m the
Secretary with n copy of such decree or order together with such. other information
as may be necessary to show—— . .

(1) the name and tribal affiliation of the child;

{2) the names and addresses of the biological parents;

(3) the names and addresses of the acloptive parents; aod .

(4) the identity of an¥ ageney having files or information relating to such

adoptive placerient.

Where the court records contain an affidavit of the biological parent or parents
that their identity remain confidential, the eourt shall include such affidavit with

. the other information. The Seoretary shall insure that the confidentiality of such

information is maintained and such information shall mot be subject to the
Freeodm of Information Act (80 Stat. 381). . ) .

(b) Upon the request of the adopted Indian child over the age of eighteen, the
adoptive or foster parents of an Indian child, or an Indian tribe, the Secretary
shall disclose -such information ns may be necessary for the envollment of an
Indisn child in the tribe in which the cnild may be eligible for aE.o.Ezﬁwa or for
determining any rights ot benefits associated with that membership. Where the
documents relating to such child contain an affidavit from the v_c_omzmm parent or
parents requesting anonymity, the Secretary shall certify to the Indian or_am
tribe, where the information warrants, that the child’s parentage and other
circumstances of birth entitle the ehild to enrollment under the criteria established
by such tribe. .

“Smc. 302.(a)(1) Within six months from the date of this Act, the Secretary
shall consult with Indian tribes, Indian organizations, and Indian interest groups
in the consideration and Formulation of rules and regulations to implement the

provisions of this Act.
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(2) Within seven montbs from the date of this Act, the Secretary'shall present
the mnoucwmm rules and regulations 10 the Seleet Committee on Indian’ Affairs of
the United States Senate and the Committee on Intérior and Insular Affairs of the'
United States House of Representatives. = * BT ML e

(3) ‘Within eight months from the dste of this Act, the Secrebary shall publish'

Eomommn_.immEa_..mmﬁﬂmoamwu.gm.ﬁamwaw‘mmwmemsnou.&mm.bivuma&u?
ceiving comments from interested parties. N E s

(4) Within ten months from the date of this Act, the Secretary shall promulgate
rules and regulations to implement the provisions of this Act. :

(b) The Sceretary is u.:awoiuma to revise and amend any rules and regulations
promulgated pursuant to this section: Provided, That prior to -any revisions or
amendments to such rules and regulations, the Secretary shall present the pro-
posed revision or amendrent to the Select Committee on Indian Affairs of the
United States Senate nnd the Committee on Interior and Inswlar Affairs of the
United States House of Representatives and shall, to the extent practicable,
consult with tribes, orgnnizations, and groups specified in subsection (b)(1) of
this section, and shall publish any proposed revisions or amendineats in the Federa!

Register not less than sixty days prior to the effeetive date of such rules and’

regulations in order to provide adequate notice to, and to receive comments from,
other interested parties.

TITLE IV—PLACEMENT PREVENTION STUDY

Sec. 401. (a) It is the sense of Congress that the absence of locally convenient
dsy schools may contribute to the breskup of Indian families. . .

(b The Secretary is authorized and directed to prepare, in congultation with
appropriate agencies in the Department of Health, Education, and Welfare, a
report on the feasibility of providing Indian children with schools located near
their homes, and to submit such report to the Select Committee on Indian-Affairs
of the United States Senate and the Committes on Interior and Insular Affairs of
the United Stutes House of Representatives within two years from the date of
this Act. In developing this report the Secretary shall give particular considern-
EOM to the provisions of educational facilities for children in the elementary
grades. A . ; ) : i

Sec. 402. Within sixty_days after emactment of this Act, the Secretary shall
send to the CGlovernor, Chief Justice of the highest court of appeal, and the
Attorney General of each State a copy of this Act, together with Committee
reports and an explanation of the provisions of this Act. - :

SEc, 403, If any provision of this Act or the applicability thereof is held invalid,
the remaining provisions of this Act shall not, be afected thereby. -

PURPOSE

The purpose of the bill (H.R. 12533), introduced by Mr. Udall et
al.,! is to protect the best interests of Indian children and to promote
the stability and security of Indian tribes and families by establishing
mininum Federal standards for the removal of Indian children from

therr families and the placement of such children in foster or adoptive.

homes or institutions which will reflect the unique values of Indian’
culture and by providing for assistance to Indian tribes and organiza-

tions i the operation of child and family service programs.

BACKGROUND |

* * * I can remember (the welfare worker) coming and
taking some of my cousins and friends. I didn’t know why
and I didn’t question it. It was just done and it had always
been done * * *2- , , ) '

1HLR., 12533 was introduced by Representatives Udall, Roncallo, Baucus, Bingham,
Blouin, Burke of Callfornia, Phillip Burton, Carr, Dellnms, Traser, Miller of California,
Risenhoover, Seiberling, Stark, Tsongas, Vente, and Wenver. A similar bill, 8, 1214, has
been Approved by the Sennte. '

? Teatimony of Valancia Thacker beforée Task Force 4 of the American Indian Policy
Review Commission.

‘The gwholesale sepsrationiof Indian: children from their familieis is
.m_%mﬁdmmm. theé most, i¢and destructive aspect of, American Indian
i Oﬂo mu .H....”.v._ ..,.... 4: 4 KR V . . e . : .,”.. .
.. Surveys of States with largs’ Indisn populations conducted by the
‘Association on _biou%gﬂ_.?ﬁmwn Affairs {AATA) in 1969 and again
in 1974 indicate that approximately 25-35 percent of all Indian children
are separated from their families and placed in foster homes, adoptive
homes, or institutions. In some States the problem is getting worse:
i Minnesota, one in every eight Indian children under 18 years of
age is living in an adoptive home; and, in 1971-72, nearly one in every
“four Indian children under 1 year of age was adopted. _

The disparity in placement rates for Indians and non-Indians is
shocking. In Minnesota, Indian children are placed in foster care or
in adoptive homes at a per capita raté five times greater than non-
Indian children. In Montana, the ratio of Indian foster-care placement
is at least 13 times greater. In South Dakota, 40 percent of all adop-
tions made by the State’s Department of Public Welfare since 1967-
68 are of Indian children, yet Indians make up only 7 parcent of the
juvenile population. The number of South Dakota Indian children
living in foster homes is per capita, nearly 16 times greater than the
noo-Indian rate. In the State of Washington, the Indian adoption rate
is 19 times greater and the foster care rate 10 times greater. In Wis-
consin, the risk run by Indian children of being separated from their
parents is nearly 1,600 percent greater than it is for non-Indian chil-
dren. Just as Indian children are exposed to thése great hazards, their
parents are too. '

" The Federal boarding school and dormitory programs also contribute
to the destruction, of Indian family and community life. The Bureau
of Indian Affairs (BIA), in its school census for 1971, indicates that
34,538 children live in 1ts institutionsl facilities rather than at home.
This represents more than 17 percent of the Indian school age popu-
lation of federally-recognized reservations and 60 percent of the chil-
dren enrolled in BIA sthools. On the Navajo Reservation, about
20,000 children or 90 percent of the BIA school population in grades
~12, live at boarding schools. A number of Indian children are also
institutionalized in maission schools, training schools, etc.

‘In addition to the trauma of separation from their families, most
Indian children in placement or in institutions have to cope with the
problems of adjusting to a social and cultural environment much
different than their own. In 16 States surveyed in 1969, approximately
85 percent of all Indian children in foster care were living in non-
‘Indian homes. In Mionesota today, according to State figures, more
than. 90 percent of nonrelated adoptions of Indian children are made
by non-Indian couples. Few States keep as careful or complete child
welfare statistics as Minnesota does, but informed estimates by wel-
faro officials elsewhere suggest that this rate is the norm. In most
Federal and mission boarding schools, a majority of the personuel is
non-Indian. o _ S o

. It is clear then that the Indian child welfare crisis is of massive
proportions and that Indian families {ace vastly greater risks of
involuntary separation thon are typical of our society as a whole.

H.R, 1386——2
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The Indian child welfare crisis will continue until the standards for
defining mistreatment are revised. Very few Indian:children are re-
moved from their families on the grounds of physicil ‘dbuse. One study
of a North Dakota reservation mﬂ.oéma that these;&rouids were. ad-
vanced in only 1 percent of the cases. Another study of a tribe in the
Northwest showed the same incidence. The rémaining 99 ﬁﬁdmﬁ.&.
the cases were argued on such vague grounds s *meglect”. or “social
deprivation” and on allegations of the emotional damage the children
were subjected to by living with their parents. Indian.commuiiities
are often shocked to learn that parents they regard:as,excellent care-
givers have been judged unfit by non-Indian social. workers; ..~

In judging the fitness of a particular family, many social workers,
ignorant of Indian cultural values and social norms, make decisions
tfiat are wholly inappropriate in the context of Indign family life and
so they frequently discover neglect or abandonment where none exists.

Tor example, the dynamics of Indian extended families are, Hm.am.m_k
misunderstood. An Indian child may have scores of, perhaps more than',
a hundred, relatives who are counted as close, responsible.memnbers.of
the family. Many social workers, untutored in zi.ﬂuw.m.&...?&‘:z fam-
ily life or assuming them to be socially irresponsible; consider-leaving .
the child with persons outside the nuclear family’ as neglect and thus
as grounds for terminating parental rights. Lo o

Because in some communities the social workers have,-in"a sense,
become a part of the extended {amily, parents will sometimes turn to
the welfare department for temporary care of their childfen, failing to
realize that their action is perceived auEam differently by non-Indians.

Indian child-rearing practices are a 1
a child’s behavior and parental concern. It may appear that the child
is running wild and that the parents do y Jabell
“permissiveness’ may often, in fact, simply be a dilferent but eflective
way of disciplining children. BIA boarding schools are {ull of children
with such spurious *‘behavioral problems.” ) )

One of the grounds mest frequently sdvanced for taking Indian
children from their perenis is the abuse of alcohol. However, this
standard is applied unequally. In areas where rates of problem drinking
among Indiens and non-Indians are the same, it 1§ rarely. applied
against non-Indian parents. Once again cultural biases: fréquently

aftect decisionmaking, The late Dr. Edward P. Dozier.of Santa Clara .

Pueblo and other observers have argued that there:aré: itportant’
cultural differences in the use of alecohol. Yet, by and iarge, non-Indian
social worlkers draw conclusions about the meaning’ of acts or conduct
in ipnorance of these distinctions. . S

he courts tend to rely on the testimony of

the child is running at home. In a number of cpdes; "the” AATA has
obtained evidence flom competent psychiatrists whiy, after ?.p.EEEm.

the defendants, have been able to contradict the allegationé offered

by the social workers. Rejecting the notion that poverty and cultural.

differences constitute social deprivation and psychological abuse, the
Association argues that the State must prove "@ﬁ..sﬁmwm_...ﬁ aﬁ.ﬁ&
phyeical or emotional harm resulting from the acts of .the parents.

so misinterpreted in evaluating -

not care. What is labelled .

socis] warkers who often -
lack the training and insights necessary to measuze the emotional risk .
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The abusive actions of social workers would largely be nullified if
more judges were themselves knowledgeable about Indian life and re-
quired a %HE._US. definition of the standards of child abuse and neglect.

Discriminatory standards have made it virtually impossible for most
‘Indian couples to qualify as foster or adoptive parents, since they are
based on middle-class values. Recognizing that in some instances it is
necessary o remove children from their bomes, community leaders
argue that there aré Indian families within the tribe who could provide
excellent care, elthough they are of modest means. While some
progress is being made here and there, the figures cited above indirate
that non-Indian parents continue to furnish almost all the foster and
adoptive carc for Indian children.

Due process
. The decision to take Indian children from their natural homes is,
in most.cases, carried out without due process of law. For example,
. it'is rare for.eithier Indian children or their parents to be representec
- by counsel to or have the supporting testimony of expert witnesses.
“Many cases do not go through sn adjudicatery process at all, since
the voluntary waiver of parental rights is a device widely employed
_ by social workers-to gain custody of children. Becanse of the avail-
.. 'ability of the waivers and because u great number of Indian parents
-depénd on welfare payments for sarvival, they are exposed to the
sometimes coercive arguments of welfare departments. In a recent

1 South Dakota entrapment case, an Indian parent in a time of {rouble
wF  was persuaded to sign a walver granting temporary custody to the
© 7 State, only to find that this is now heing advanced as evidence of
neglect and grounds for the permuncnt termination of parenta! rights.
It 15 an unfortunate fact of life for many Indian parents that the
primary service agency to which they must turn for financial help also
exercises police powers over their [amily life and is, most frequently,
the agency that initiates custody proceedings.

" The conflict between Indian and non-Indian social systems operates
to defeat due process. The extended family provides an example. By
sharing the responsibility of child rearing, the extended family tends to
strengthen the community’s commitment to the child. At the saipe
. time, however, it diminishes the possibility that the nuclear Tarmily will
be able te mobilize itself quickly enough when an outside agency acts to
assume custody. Becavse 1t is not un:sual for Indan ehikiven to speml
considerable time away with other relatives, there is no immediate
Tealization of whet is happening—possibly not until the opportunity
.-for due process has slipped away. .
Eeonomic incentives
. In some instances, fingncial consilderations rontribute to the erisis.
- ' For example, agencies established to place children have an incentive
' $o find children to place.

Indian community leaders charge that federally-subsidized foster
care programs encourage some nop-Indian families to start “baby
. farms”” in order to supplement their meager farm income with foster
. tare payments'and to obtain extra hands for farmwork. The disparity
between the ratio-of Indian children in foster care versus the number
of Indian children that are adopted seems to bear this out. For example,
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in Wyoming in. 1969, Indians accounted for 70 percent of foster care
placements. but only 8 percent of adoptive placements. Foster cae
payments usually cease when' a child is adopted. o

In addition, there are economic disincentives. It will cost the Fed-
eral and State Governments a great
cormununities with the means to remedy their situation. But over the
long run, it will cost a great deal more money not to. At the very least,
as a- first step, we should find new and more effective ways to spend
present funds,

Social conditions

Low-income,
low educational
the disintegration of Indis

joblessness, poor health, substandard: housing, and
attainment~—these are the reasons most-often cited for
) o n family life. Tt is not.that. clear-ciit.. Not
all impoverished societies, whether Indian or non:Indian, suffer from
catastrophically high rates of family breakdown. .
ultural disorientation, a person’s sense of. povweilessness, his loss of
self-esteem—these may b . .
in large measure, from our natiopsl attitudes as reflectedin long-
stablished Federal policy and from arbitrary acts’of Gevernment.
One of the effects of our national paternalism has boet £0.50 alienate
some Indian patents from their society that they abafidon their chil-
dren at hospitals or to welfare departments ratheér than entrust them
to the care of relatives in the extended family. Another expression of
m. t ﬁ. the involuntary, arbitrary, and unwarranted’ separation of
gﬂ:om. :. ..

It has alrcady been noted that the harsh living conditions.in tany
Indian communities may prompt 8 wellare department to make un-
quﬁm.u?m placements and that they make it difficult { or Indian people
0 U
oosw_:ﬂ.wonm are often viewed as the prim
and because generally there is no end to Indian ~poverty m sight,
agencies of government often fail to recognize immediate, practical
means to reduce the incidence of neglect or separation, . i

As surely as poverty imposes severe strajns on the
to function—sometimes the extra burden that is to¢ much to besr-—so
too family breakdown contributes to the eycle of poverty.

CONSTITUTIONALITY

The Department of Justice, in its reports to-the ooﬂimgmm_ of
February 9 and May 23, 1978, raises questions regavding the constitd-
tionality of certain of the previsions o y h
committee did not agree with the Department ou these issues, certain
changes were made in the legislation which will meet some of the
Department’s concerns. Other issues remain, however. In view of the
constitutional doubts of the Department, the committee feels com-
pelled to respond. , ST S
Supremacy clause . : o ey

Clause 2 of article VI of the U.S. Constitution: provite g

This Constitution, and the Laws of the United States
which shall be madn in Pursuanze theteof? axid all Treaties
masle, or which shall be made, under the _

deal of money to provide Indian

e the most potent forces at work. They arise, .

wlily as foster or adoptive parents. Additionall - becalise these .
ary cause of family bredkdown .

o ability of Hmﬂmmm .

[ the legislation. While the -

uthority of the' -

T - flicting State law
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United States, shall be the supreme Law of the Land: and
the Judges in every State shall be bound thereby; any ‘Thing
i the mobmn.aagon or Laws of any State to the Contrary
notwithstanding,

When Congress Hom
and

islates pursuant to its delegated powers, con-
. policy must yield, Gibbons v. Ogden, 22 U.S.
1(1824); Hill v. Floride ex rel. Waison, 325 U.S. 538 (1945) ; Nash v,
Florida industrial Comm., 389 U.S. 235 (1967); Lee v. Florida, 592
. U.8. 378 (1968) ; Perez v. Campbell, 402 U.S. 637 (1971).

The Constitution, laws, and treaties of the United States are as
much a part of the law of every State ss its own local laws and con-
stitutiop. Their obligation “‘is imperative upon the State judges, in
their official and not merely in their private capacities., From the
very nature of their judicial dutics, they would be called upon to
pronounce the law applicable to the case in judgment. They were not
to decide merely according to the laws or constitution of the State,
but according to the Iaws and treaties of the United States—‘the
supreme law of the land.”” Martin v. Hunler's Lessee, 1 Wheat. 304
(1816); State courts have both the power and duty to enforce obli-

ations arising under Federal law. Claflin v. Houseman, 93 U.S. 130
qumvn Second Employers’ Liabililty Cases, 223 U.S. 1 (1912); Testa v.
Katt, 330 U.S. 386 (1947).

Plenary power of Congress over Indian affairs
The question:is-then: “Does Congress have power to legislate as
. proposed in the bill?”’ Clause 3, section 8, article I of the Constitution
", provides:- ;.
The Congress shall have Power * * * To regulate Com-~
merce with foreign Nations, and among the several States,
and with the Indian Tribes. :
._In an unbroken line of Supreme Court decisions, beginning with
- Chief Justice Johm Marshall’s decision in Worcester v. Georgia, 31
" U8, 515 (1832):
(The Constitution) confers on Congress the powers of war
and peace; of making treaties, and of regualting commerce
with foreign nations, and among the several states, and with
the Indian tribes. These powers comprehend all that is Te-
quired for the regulation of our intercourse with the Indians.
They (Congress) are not limited by any restrictions on their
free aotions.

And ending with Unrited States v. Wheeler—U.S.—(March 22, 1978):

(There is an) undisputed fact that Congress has plenary
suthority to legislate for the Indian tribes in all matters,
including their form of government.

The Supreme Court hes, time and again, upheld the sweeping power

of Congress over Indian matters. The cases. are far too numerous to
:_cite, but two cases will serve to exemplify this position. In U.S. v.

Kagama, 118 U.8. 375 (1886) the Court said;

These Indian tribes are wards of the nation. They are
communities dependent on _the United States. Dependent
largely for their daily food. Dependent for their political
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rights. They owe no allegiance to the States, ahd'recétve from’.
them no protection. Because of the local ill feclinig, the people
of the States where they are found are often'their desadliest.
enemies. From theiv very weakness and helpleSsnéss,. so
largely due to the course of dealing of the Federal’ govern-
ment with them, and the treaties in which it has been
promised, there arises the duty of protection, and with it
the power. This has always been recognized by the Exdeutive
and by Congress, and by this court, whenever the question
has arisen. )

And in United Staies v. Nice, 241 U.S. 591 (1916), the Court held:

The power of Congress to regulate or prohibit traffic
with tribal Indians within a State whether upon or off
an Indian reservation is well settled * * *. Its source
is twolold; firsé, the clause of the Constitution expressly -
investing Congress with authority “to regulate Commerce -
* * % yith the Indian tribes”, and, second, the dependent
relation of such tribes to the United States.

It cannot be questioned that Congress has broad, unique powers with..
respect to Indian tribes and afiairs, There is only ‘dne. caveat: While -
those powers may be plenary, the exercise may not be arbitrary. For ;

example, Congress may not take Indian ﬁuo%ﬂ&« without. just com

pensation nor may it establish a religion for Indiaki fiibes. "
Plenary power and child welfare ST

The ¢nestion then is: “Is the regulation of chiild ciidtody proceedings:
and the imposition of minimum Federal standards-an:;approptiate;

exercise of Congress plenary power over Indian affairs?

We nead only cite three cases to lay the foundation for the. .oﬁnmwwm.
Congress to logislate in this arce. In U.S. v. N&Pﬁ&% Y 8,407

(1866}, the Court said: .
Commerce with foreign Nations, .s..Erm.wi. doubt, means-
commerce between citizens of the Uniterd States and citizens -

or subjects of foreign governments as individuals. And so- -
commerce with Indians tribes means commiéycd; with;itl
individuais composing those tribes. Lo

In Dickv. T7.5., 268 U.S. 340 (1908), the Court held

As long as these Indians remain s distinet: pedple, with-an-
existing tribal organization, recogmized 'by: theé: polifical

department of the Government, Oosﬂdmw has power to:say T

with whom, and on what terms, they shall deal: ™ * *. e
ICnoepfler, in Legal Status of American Indian & His Properly

(1922), 7 Ta. 1.B. 232, stated: “Commerce with the Indisn tribeshss*§

been consérued to mean practically every sort of intercourse with the
Indians either in the tribes or as individuals.”

Finally, the Muryland Court of Appeals, in a case involving 'the'

attempted adoption of an Indian child (Wakefield v. Luitle .
276 M. 333, 347 A. 2 228 (1975)), stated:
We think it plain that child-rearing is an “essential tribal
lation” within * * * (the test of) Williams v. Lee (358

8. 217 (1950)).

1gh

And again:-.- -
- ¥ * *.(Q)onsidering that there can be no greater threat to
essential tribal relations’ and ne greater infringement on the
right of the *'* * fribe to govern themselves than to interfere
with tribal control over the custody of their children, we
ragree with the conclusion expressed in Wisconsin Potowato-
maes (Wisconsin Potowatomies v. Houston, 393 F. Supp. 719
(1973)) that in determining subject matter jurisdiction in
such circumstances, the only rational approach is to deter-
mine the domicile of the Indian child. By using the Indisn
child’s domicile as the State's jurisdictional basis, the Indian
tribe is afforded significant protection from losing its essential
rights of childrearing and maintenance of tribal identity.

.. Even this State court recognized that s tribe’s children are vital to
is integrity and future. Since the United States has the responsibility
.ﬁw protect the integrity of the tribes, we can say with the Kegama court,

* * * there arises the duty of protection, and with it the power.”
Geographic scope of plenary power :

Is the Congress limited to Indian lands or to the reservation in the
-exercise of its plenary power over Indian affairs? The answer is clearly,
. Zo~ - Again, we need only cite one or two cases to support this
conclusion. V

0 In ULS. v. Holliday, supra, the Court said:

If commerce, or traflic, or intercourse is carried on with an
Tadien tribe, or with 2 member of such tribe, it is subject to

" be regulated by Congress; although within the limits of a

State. The locality of the trallic can have nothing to do with
the power. (Emphasis added.) The right to exercise it in
relerence to any Indian tribe, or any person who is a member
of such tribe, is absolute, without reference to the locality of
the traflic, or the locality of the teibe, or the member of the
~ tribe with whom it iy carried on. ’
CIn Perrin ¥, 0.5, 232 U8, 487 (1914), the Court held:

Weicome, then, te the objectinn that the prohibition in the
act of 1804 confers an unnccessarily extensive territory and
is not limited in duration, and so ‘transcends the power of
Coagress. As the power is incidont only to the presence of the
Indians and their status as wards of the Clovernment, it
must be conceded that it does not go beyond what is reason-
ably essential to their protection, and that, to be sfective,
163 exercise must not be vwvsw&,,._. arbitrary, but founded upon
some reasonable basis. ¥ ¥ * On the other hand, it must
also be concsded that, in determining what is reasonably es-
sential to the protection of the Indians Congroess is invested
with a wide discretion and its action, unless purely arbitrary,
mist he aceepted and given full effect by the courts.
~ We cite again U.8. v. Nice, supra: “The power of Congress to
regulate or prohibit traffic with tribal Indians within a State whether
mmmﬁaw. off an Indian reservation is well settled * * *» (Emphasis
ed. : )
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Membership and plenary power

The question’oceurs, as raised by the Department of Justice in its

report: “Is thé power of Congress limited, constitutionally, to only
those individuals who are formally enrolled as members of an Indian
tribe?”’ Agdin, the answer is negative. o

In 1934, Congress enacted the Indian Reorganization Act of June 18,
1934 (48 Stat. 988). Section 19 defined ‘Indians” as: :

* * *® all persons of Indian descent who are members of
apy recognized Indian tribe now under Federal jurisdiction,
and all persons who are descendants of such members who
were, on June 1, 1934, residing within the present boundaries
of any Indian reservation, and shall further include all other
persons of one-half or more Indian blood. _

Categories two and three of this definition are clearly not ernrolled
members of a tribe, by definition; yet Congress conferred the rights
and benefits of the act upon this class of Indians, including the right
to preference in Federal employment in the Bureau of Indian Affairs
and the Indian Health Service. When the Supreme Court was called
:%oﬁ to construe the constitutionality of the Indian preference section
0

the Indian Reorganization Act in the case of Morton v. Mancari, .

417 U.8. 535 (1974), it was aware that Indians who were not enrolled
members of a tribe were made eligible for this preference by act of Con-
gress, but did not strike the law down as invidiously discriminatory.

The reason it did not was because it was awara of its own past deci-
siong with respect to congressional power over Indians not members of
a tribe, Congress may disregard the existing membership rolls and
direct that per capita distributions be made upon the basis of & new
roll, even though such act may modify prior wmim_pao? treaties, or
agreements with the tribe. Stephens v. Oherokee %&&o? 174 U.S. 445
(1899). Thus, the Supreme Court in the case of Sizemore v. Brady, 235
U.S. 441 (1914), said: ,.

* * * Like other tribal Indians, the Creeks were wards
of the United States, which possessed full power, if it deemed
such a course wise, to assume full control over them and their
affairs, to ascertain who were members of the tribe * * *,

In Federal Indian Law, at page 45 in note 10, it is said:

It has been held that Congress is not bound by the tribal
rule regarding  membership and may determine for itself
whether a person is an Indian from the standpoint of a
Federal criminal statute. United States v. Rogers, 4 How.
567 (1846). . _

Hn&raggaaomneopmo&9&&@&%4. .m&&?@m. pmd.m.b.ﬂ.
4361 (April 19, 1977), the Supreme Court said: C

It should be noted, however, that enrollment in an official
tribe has not been held to be an absolute requirement for
federal jurisdiction. * * * : B

" Federal District. Court Judge Baittin, in Dillon v. Montana, (1978),
ordered: . o

2. That for purposes of applying this %m@ﬁ&v .nmanﬂuao?
the class of “Indian persons” * * * shall include persons
possessing the following quelifications:
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E Amw. that the person possess some quantum of Indian’
- blood; _ . .. Lele T e B L . B oo
.. ~~(b) that the person berecognized as an Indian by the
-community in which He ‘or she lives, and that the puta~
- tive taxpayer’s wardship status has not been terminated

" by-the government; , . ,

(c) that the person be an enrolled member of a fed-
erally recogmized Indian tribe or otherwise eligible to be
recognized as an Indian ward by the Federal Government.
(Emphasis added.) .

If the courts have found that Congress has the power to act with
respect to nonenrolled Indians in the foregoing kinds of circumstances,
how much more:is its power to act to muoﬂmoﬁ the valuable rights of a
minor Indisn who is eligible for enrollment in-a tribe? This minor,
perhaps infant, Indian does not have the capacity to initiate the formal,
mechanical procedure necessary to become enrolled in his tribe to take
advantage of the very valuable cultural and property benefits Sowing
therefrom. Obviously, Congress has power to act for their protection.
The constitutional and plenary power of Congress over Indians and
Indian tribes and affairs cannot be made to hinge upon the cranking
into operation of s mechanical process established under tribsl law,
particularly with respect to Hummma children who, because of their
minority, cannot make a reasoned decision about their tribal and
Indian 1dentity. . :

Supremacy clause versus States’ rights

From the foregoing, it is clear that Congress has full power to enact
laws to protect and preserve the future and Eeomd_.,w of Indian tribes
by wu.os.&wm minimal. safeguards with respect to State roceedings
for Indian child .custody. The final question is, paraphrasing the
Department of Justice; “Does Congress have. power to control the
incidents of child custody litigation mvolving nonreservation Indian .
children and parents pursuant to the Indian commerce clause suffi cient
to override the significant State interest in regulating the procedure

~ to be followed by its courts in exercising jurisdiction over what is

traditiopally a State matter?”

First, let it be said that the provisions of the bill do not oust the
State from the exercise of its legitimate police powers in regulating
domestic relations. _ C o

The decisions of the Supreme Court will set to rest the principal
objection. It is appropriate to begin with the landmark case of
McCulloch v. Maryland, 17 U.S. 316 (1819), where the Court stated:

Let the end be legitimate, let it be within the scope of the
Constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited,
but consistent with the Ietter and spirit of the Constitution,
Emcoumaa:mou&. _ 4

In Brown v. Western Eyj. Co., 338 U.8. 204 waov. the Court said:

The srgument is that while state courts -are' without
power to detract from “substantive rights” granted by
Congress * * * they are {ree to follow their own rules of
“practice” ‘and “procedure” * * * A long series of cases
previously decided, from which we see no reason to depart,
ER. 1356—3
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it our duty to eanstrue the sllegstions' of this: comi-
JMW«M.. oﬁm.m?m.m Wy order to determine whether peitioger-
Wmm been demied a right of trial granted him by Congress.
This federal right cannot be defeated by forms of local prac-
tice. * * * Strict local rules of pleading cannot be used to
impose unnecessary burdens upon rights of recovery suthor-
ized by Federal laws. . L oo
In Dice v. Akron, C.Y.Y. R.R. Co., 342 U.S, 359 (1952), the*Court
E.QMHHH ,”.. ..:....":4.... .
Congress * * * granted petitioner a right. % *"* State
laws mmw. not ooﬁaw_:ﬁm in mgmﬂgﬁﬁm what the “ubo.ﬂ_ann.am._. .
of this Federal right shall be.” R R
Chief Justice Holmes, in Davis v. Wechsler, 263 N.d...mh._._wm. G.wwwv.
put it succinetly: 4 L emante
Whatever springes the State may set for those who are -
endeavoring to assert rights that the State confers, the asser- -
tion of Federal rights, when plainly and reasonably made,1s .
not to be defeated under the name of local practice.

We will quote merely two other cases to support the proposition

3

that Congress may, constitutionally, impose cerfain procedural bur- -

ts in order to protect the substantive rights of
%MM%%@%&“%MMMW HMMMM& wamuﬂm_ gmﬁb&g tribes in State court pro-
i i dy.
S%W%Mwﬁmﬁﬁﬂ MMWSM;« Railway Express Co. v. Levee. 263 U.S.
19 (1923), held that: W
The laws of the United States cannot be evaded ._..gw_.u_w@ Ry
forms of local practice * * *. The local rules applied: as to.the - .
burden of proof narrowed the protection that ‘defendant
had secured (under Federal law), and: therefare:¢ rtravened -
the law. - :

And finally, in an extensive quote from the latidinark . decision of .
the Court w_wﬂ Second Employers' Liability Cases; 228 U:S, 1,(1912);.

we examine the duty of State courts, otherwise having’ jurisdiction
over the subject matter, to enforce Federal substaf 1¢hts
We come next to consider whether rights arising. fropa’

coneressional act may be enforced, as of right, in the courts of
the States when their jurisdiction, ss prescribed by local law,
is adequadte to. the occasion * * *. (The State courtiwas of the
opinion that it could decline to enforce the Federal right)
because * * * it would be inconvenient and nom%m“mﬁm,..h the
same court, in dealing with cases of the mpgwmmasaﬂﬁ.ﬁ. §s,0™
apply in some the standard of right established by jcongres-
sional act and in others the different standards:recognized:
by the laws of the State. * * * It never has been mﬁ@@.omm& F.ﬂ. _
courts are at liberty to decline cognizance of casés merely be-
cause the tules of law to ﬂm applied in their adjudication are.. .
ike those applied in other cases. AR
cnﬁwﬂa oonchgwmwma rights arising under the (Federdl) act in
question may be enforced, as of right, in the courts of the
Atates when their jurisdiction, as prescribed by local law, is

lequate to the occasion.
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‘Conelusion . ' . : .

Under the rules of the House, this committee has been charged with
the mitial u..mm%oummvw:& in implementing the plenary power over,
and responsibility to, the Indians and Indian tribes. In the exercise
of that responsibility, the committee has noted a growing crisis with
me%aon to the breakup of Indisn families and the placement of Indian
children, . at- an alarming rate, with non-Indian foster or adoptive
homes. Contributing ‘to: this problem has been the failure of State
officials, agencies, and procedures to take into account the special
problems and circumstances of Indian families and the legitimate
mnterest of the Indian tribe in preserving and protecting the Indian
family as the wellspring of its own future. .

While the committee does not feel that it is necessary or desirable
to oust the States of their traditional jurisdiction over Indian children
falling within their geographic limits, 1t does feel the need to establish
minimum Federal standards and procedural safeguards in State Indian
child custody proceedings designed to protect the rights of the child
a5 an Indian, the Indian family and the Indian tribe.

EECTION-BY-SECTION ANALYSIS-

As amended by the committee, the legislation completely rewrites
5. 1214 ss passed by the Senate. In addition, the amendment in the
nature of a substitute for H.R. 12533, as further amended, differs
significantly from H.R. 12533 as introduced. The following is a
sectiop-by-section analysis of the bill as reported with appropriate
explanations. ,

Section I - . )

Section 1 provides that the bill may be cited as the “Indian Child
gﬂ&ﬂum Act of 19787,

Section 2

Section 2 contains congressional findings. As amended, it lays the
foundations for the power and responsibility of the Congress to legislate

in. the field of Indian child welfare.

Section 3
Section 3 contains a congressional declaration of policy. As amended,
the section makes clear that the underlying principle of the bill is in
the best interest of the Indian child. However, the committee notes
that this legal principle is vague, at best. In a footnote on page 835 in.
the decision’ of ‘Smith v. OFFER, 431 U.S. 820 (1977), the Supreme
Court stated: . :
Morgover; ‘judges too may find it difficult, in utilizing
vague standirds like “the best interests of the child”, to
avoid decisions resting on subjective values.”

SECTION 4

Section 4 defiries various terms used in the bill.

Paragraph (1) defines the term “child custody placement” by
defining four discrete legal proceedings included within the term.
8. 1214 and H.R. 12533, as introcluced, used the term “placement”
which proved to be ambiguous with respect to the various provisions
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of the bill. The terms may not be current in the legal ‘lexicon, of

domestic_relstions and might have some different: «or.. 'overlapping

meaning in normal usage. The terms are intended to haye. the meaning
given to them in the paragraph. R o . o

Paragraph (2) defines the term :cxembm&mgm%fnﬁmavmuzﬂw@

concept ol the extended family maintains its vitality and strength in
the Indian community. By custom snd tradition, if not necessity,
members of the extended family have definite responsibilitics. .and
duties in assisting in childrearing. Yet, many non-Tndian pitblic and
private agencies have tended to view custody of an Indian child by
member of the extended family as prima facie evidencé of parental
neglect. It should be noted that the concept was not-unkhown in the
non-Indian world. Justice Brennan, in his concurring opinion in
Moore v. East Cleveland, 431 U.S. 494, 508 (1977), noted:

In today’s America, the “nuclear family” is ‘the' pattern
so often found in much of white suburbia * ¥ ¥ . 'The .
Constitution cannot be interpreted, however, to tolerate the .
imposition by government upon the rest of, us white sub--
urbia’s preference in patterns of family living. The; “‘extend:.

ed family” * * * remains not merely still a pervasive living -

pattern, but under goad of brutal economiic nécessity, &
wunognmﬁ pattern—virtually a means of survivial-—for -
arge numbers of the poor and deprived minorities ‘of our-
society. : L
Paragraph (3) defines “Indian” as any person who is'a ‘member- *
of an Indian tribe.

Paragraph (4) defines-“Indian child.” The committee rejects the use
of the term “merely” by the Department of Justice to qualify the
eligibility of an Indian to be a member of an Indian tribe, particularly
with respect to 2 minor. Blood reletionship is the very touchstone of

erson’s right to share in the cultural and property benefits of an
ndidn tribe. We do note that, for an adult Indian, there is an absolute
right of expatiration from one’s tribe. U.S. ex rel. Standing Bear v.
Crook, 25 Fed. Cas. No. 14891 (1879). However, this right has no
relevance to an Indisn child who, because of his minority, does not

have the capacity to make a reasoned decision aboy _exercising: his -

right to enroll in his tribe, | . T

Paragraph (5) defines “Indian «¢hild’s tribe.” It is assumed. that the
m%m..“. priate official can make a ressonable.judgment..ahout- which
Indian tribe the Indian child has the more significant contacts in cases

where the child is eligible for membership in more:than one tribe.

Paragraph (8) defines “Indian custodian.” ‘Where the. custody.of an

Indian. child 1s lodged with someone other than the, parents under:.

formal custom or law of the tribe or under State;lay

) v 4V, 210, problem’
arises. But, because of the extended family concept in-the

Tnidian: com-

munity, parents often transfer physical custody of the Indian: child to -

such extended family member on an informal basis, often for extended
periods of time and at great distances from the parents. While such a
custodian may not have rights under State law, they do have rights
under Indian custom éEnm tect; .
right to protect the parental interests of the parents
Paragraph (7) defines “Indian organization”. -
Parasravh (8) defines “Indian tribe”.

this bill seeks to protect; including the .
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Paragraph (9) defines “parent”. It should be noted that the last
sentence 18 not meant to conflict with the decision of the Supreme
Court in Stanley v. Illinois, 405 1.S. 645 (1972).

Paragraph (10) defines the term “reservation”. For the limited pur-
pose of jurisdiction over Indian child custody proceedings, the last
sentence of the paragraph addresses and varies the holding in cases
such as DeColeait 4.@@.%35 Court, £20 U.S. 425 (1975), and Rosebud
v. Kneip, 97 8. Ct. 1361 (1977). :

Paragraph (11) defines “Secretary” as the Secretary of the Interior.

Paragraph (12) defines “tribal court”.

Section 101 4
Subsection (a) provides that an Indian tribe shall have exclusive
jurisdiction over child custody proceedings where the Indian child is
residing or domiciled on the reservation, unless Federal law has vested
that jurisdiction i the State. It further provides that the domicile of
an Indian child who is the ward of a tribal court is deemed to be that of
the court, which is generally in accord with existing law. The provi-
sions on exclusive tribal jurisdiction confirms the developing Federal
and State case law holding that the tribe has exclusive jurisdiction
when the child is residing or domiciled on the reservation. Wisconsin
Potowatomies v. Houston, 393 F. Supp. 719 (1973); Wakefield v. Little
Light, 276 Md. 333 (1075); In re Matter of Greybull, 543 P. 24 1079
(1975) ; Duckhead v. Anderson ef al., Wash. Sup. Ct., Noverber 4, 1976,
Subgection (b) directs a State court, having jurisdiction over an
Indian child eustody proceeding to transfer such proceeding, absent
good cause to the contrary, to the appropriate tribal court upon the
petition of the parents or the Indian tribe. Either parent is given the
tight to veto such transfer. The subsection is infended to permit a
State court to apply a modified doctrine of forum non conveniens, in
appropriate cases, to insure that the rights of the child as an Indian,
the Indian parents or custodian, and the tribe are fully protected.
Subsection (c), for purposes of State proceedings for foster care
placement or termination of parental rights, confers a right .of inter-
vention upon the Indian custodian and the Indian child’s tribe. The
committee is advised that the parents would have this right in any
event. . . .
Subsection (d) provides that the public acts, records, snd judicial
proceedings of an Indian tribe with respect to child custody proceed-
mgs shall be given full faith and credit by other jurisdictions to the
same extent that such jurisdictions extend full faith and credit in
ether circumstances.

Section 102

Subsection (a) requires that, in an involuntary proceeding in State

courts. with respect to an Indian child, the moving party must provide
certain notices to the parent or Indian custodian and the tribe. In lieu
notice to the Secretary of the Interior is provided in cases where the
location of the individual or tribe cannot reasonably be determined.

The committee expects that the Secretary would make AE.%QE efforts -

to'relay such notice to the parent, custodian, and/or tribe. The subsce-
tion. was amended-to provide that the court would require such notice
where it-had actual or constructive knowledge of the Indian affiliation

of the child. ~ -
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‘Bubsection (b) provides that an indigent parent or.Indian custodian

shall have a right to court-appointed counsel in any involuntary State-

.a«wnmo&bm for foster care placement or terminatiori of parental rights.

ers State law makes no provision for such sppointment; the Store- -

tary is authorized, subject to the availability of funds, to pay reason-
able expenses and fees of such counsel. In adopting.this amendment,
the committee notes with approval the decision of the U:S. District
Court. for the Southern District of Florida in. Davis v: Page, 442 F.-
Supp. 258 (1977), wherein the court held: o TR
Without benefit of counsel, Hilary Davis was‘little-thére
than a spectator in the adjudicatory proceeding. 'Shé was-:
ignorant of the law of evidence, and of the substantive law
governing dependency proceedings. She sat silently through
most of the hearing, and fearful of antagonizing:the social. -
workers, reluctantly consented to what she believed-would be "
M?w placement of her child with the state for o few weeks.: -
. 260. S
: The H.wmre to the integrity of the family is among, the.fnost’ "
*._Spmeaﬁm._ Tights under the Fourteenth Amendmer A
261. oL
The parent’s interest in the custody snd compdhionship:
of his child and the grievous nature of the loss which ae-. -
companies interference with that interest suffice to mandate .
the provision of counsel under & balance of interest test with- .
out further inquiry * * *, (T)he right to counsel inevitably
emerges as an element of procedural due process. (p. 263.)

Subgection (¢) provides that each party to a State court proceeding

3

Tor foster care or termination of wﬁmu.ap_ rights shall have a right

to examine relevant documents filed with the court upon which it
may base its decision. The committee was advised that, in many
cases; Indian parents or custodians have been, practically, denied the

right.

mmsvmmoaoﬁ (@) provides that a party seeking foster care placement or
termination of parental rights involving an Indian child must satisfy
the court that active efforts have been made to provide assistance
designed to prevent the breakup of Indian families. The'tommittee is
advised that most State laws require public or privite agencies in-
volved in child placements’'to resort to remedial ‘measures ‘prior, to

initiating placement or termination proceedingswbut ~thut " thege

services are rarely provided. This subsection impdses a Federal re-
quirement in that regard with respect to Indian childrén and families.

Subsections (e) and (f) establish evidentiary standards’ fot foster

care placement or termination of parental rights. As intradiced, mm.r

12533 required a “beyond a reasonable doubt” standard:for’
actions. While the committee feels that the removal oft :
the parents is a penslty ss great, if not greater,:than 4o

penalty, it amended the bill to reduce the standard to ‘“‘clear and

convineing” in the case of foster care where parental rights are not
termiinated. The phrase “qualified expert witnesses’ js-meant to'apply ©

to expertise beyond the normal social worker qualifications
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- Seetion 108

Subsection (a) provides that conse care © MU
05ec S ot to foster cars placetnent
termination of parentsl rights must be executed in imwmuw rmmonmom._.

-judge of & court of competent jurisdiction and that the judge must be

satisfied the consequences of such consent was full;
shed. ¢ 1 ¥ understood by the
parent or custodian. Where the judge determmnes the vma&ww or

- custodian does not have a sufficient command of the English language,

it should be interpreted into a laneuage such
: i nguage s person does understand.
m,r@ cornmittee does not intend that the execution of the consent need
€an open court where confidentiality is requested or imdicated.

-~ Subsection (b) permits a parent or Indian custodian to withdraw

consent to a {oster care placement at any time.
Subsection (c) authorizes a parent or W&rﬁ custodian to withdraw
consent to termination of parental rights or adoptive placement of an
”HEFE child-af ahy time prior to the entry of g final decree.
: ' Subsection '(d)authorizes the setting aside of s final dectee of
adoption of an Iridian child upon petition of the parent upon grounds
that consent theréto was obtained through fraud or duress. This right
is limited to 2 years after entry of the decree, unless a longer period -
18 provided under State law. With respect to subsections (b), (c), and
{d), the committee notes that nothing in those subsections prevents an
appropriate party or agency from instituting an involuntary proceed-
Ing, subject to section 102, to wp.mqmun the return of the child, but
does not wish to be understood as routinely inviting such actions.

Section 104

Section 104 authorizes the child g i i
t . » parent, or Indian custodian, or
Nwﬂ.nwvm%m EQMMm to mmwrmmam ubum ».o.rms. nE.m.EpomBmﬁ or termination
. Parental rights on the grounds that the rights secured -
tions 101, 102, or 103 were violated. © tnder seo

Section 105

Section 105, as a whole, contempl i ;

108, . cemplates those instances where the
parental rights of the Indian parent has already been terminated.
%w% Mwnso.u wmm_mwmaw %nomnm% the rights of the Indian child as an Indian

d the rights of the Indian communit ribe i ining i
a:_g_w.mn EJ iy ity and tribe in retaining its

Subsection (a) provides that, in the absence of good cause to the
contrary, a preference shall be given to mmo_vﬁ?mmﬁpamsmna of an

" Indian child with the extended family; & member of the child’s tribe ;

or another Indian family. This subsection and subsection (b) establish

- & Federal policy that, where possible; an Indian child should remain

in. the Indian community, but is not to be resd 25 precluding the

. placement of an Indian child with & non-Indian family.

Subsection (b) establishes a similar preference for foster care or

. preadoptive placements of an Indian child. The language was amended

to conform to language in H.R. 7200 of this Congress relative to foster

_ care and adoptive placements in the least restrictive settings.

Subsection (c¢) provides that the tribe may establish a different

order of preference which will be followed in lieu of the Fed
~ord prefere . eral
: standafds as long:as such.order is consistent with the least restrictive

setting standard E subsection (b). Where appropriate, the preference

.




of the child or parent shall be considered and a request for anonyraity
of & consenting parent shall be given.weight, in ,@w@._ﬁsm the prefer-
ences. While the request. for anonymity should be given weight.in
determining if o preférence should be mﬁ%ﬁ@a. it is not meant to out-
weigh the basic right of the child as an Indian. R
Subsection (d) provides that the standards to be used in meeting
the preference shall be those prevailing in the relevant Indian com-
munity. All too often, State public and private sgencies, in_deter-
mining whether or not an Indian family is fit for foster care or adoptive
placement of an Indian child, apply a white, E&&m-@_mmm standard
which, in many cases, forecloses p acement with the Indian family.
Subsection {e) requires the State to maintain records showing what
efforts have been made to comply with the mwmmmumun@ standards of
this section and to make such records available to the tribe and
Secretary. _

Section 106 _ _ s ) _

Subsection (a) authorizes a biological parent of an Indian child to
petition for the return of the child when a Mumﬂocm adoption of such
child fails. The child shall be returned to the parent upon such peti-
tion, unless there is a showing, in a proceeding subject to the provi-
sions of section 102, that such return would not be in the best interests
of the child. S . e e

Subsection (b) provides that when an Indian child is being removed
from a foster care home for purposes of further foster care placement,
preadoptive placement, or adoptive placement, such further lacement
shall be subject to the provisions o this act, unless the child is being
returned to the parent or Indian custodian.

Section 107 . . -

Section 107 confers a right upon an adult Indian, who was the sth-
ject of adoption, to secure necessary information from the court which
entered the decree to enable the person to protect and secure any
rights he may bave from his tribal affilistion, There appears to be a
growing trend in State law, supported by develo Smb&&:&omum, that
an adopted individual has an inherent right to know his geneslogical
background. However, this section and section 301 are not aimed at
that right. These provisions are aimed at different, but no less valuable
rights. One, these provisions will help protect the valuable rights an
indjividual has as a member or potentisl member of ap Indian tribe
and any collateral benefits which may flow from the Federal Govern-
ment because of such membership. Two, these provisions will help
protect the rights and interests of an Indian tribe in having its children
remain with or become a part of the tribe. 4

Section 108 ST T .
Subsection (a) authorizes an Indian tribe, which became subject:
to State jurisdiction under Public Law 83-280 or any other H,.mmﬁ.&
law, to reassume jurisdiction over child custody E.oqmm.%bmm upon
petition to the Secretary of the Interior including a suitable p an.
Subsection (b) authorizes the Becretary, in considering a petition
for reassumption, to take into consideration various factors affecting

the exercise of such jurisdiction, including membership rolls, size of

reservation or former reservation, and population base. Depending on

such &E:Emnpﬁomw.&wm.moonﬂs is given:the flexibility to ‘suthorize

partial retrocession based upon, the referral authority under: section

©-101(b) or.to limit.the geographic scope of the full -exercise of 101 (a)

jurisdiction. The subsection was adopted as an amendment in order
to take into consideration special circumstances, such as those occur-
HE% m Alaska and Oklahoma. )
ubsection (c) provides for publicstion of notice of reassuraption b
the Secretary in the Federsl egister and for the effective date of m:ow
‘reassumption.

Subsection (d) provides that reassumption shall not affect ongoing
proceedings at the time of reassumption unless provided for i an
agreement under section 109,

Section 109

Section 109 authorizes Indian tribes and States to enter into mutua ]
agreements or compacts with respect to jurisdiction over Indian child
custody proceedings and related matters. It also provides for revoca-
t1on of such agreements by the parties.

Section 110 -

‘Section 110 establishes a “clesn hands” doctrine with respect to

* petitions in State court for the custody of an Indian child by a per-

.son. who improperly has such child in. physical custody. It is aimed at
those persons who improperly secure or improperly retain custody of
the child without the consent of the parent or Indian custodian and
without the sanction of law. It is intended to bar such person from
taking advantage of their wrongful conduct in & subsequent petition
for custody. The child is to be returned to the parent or Indian cus-
todian by the court unless such return would result in substantial and
immediate physical danger or threat of physical danger to the child.
It is not intended that any such showing be by or on behalf of the
wrongful petitioner.. - : _

Section 111

standard will be mﬁz:& by the State court in lieu of the related pro-
vision of this title. The section was amended by the committee to
include any relevant protection or standard established under Fed-
eral law.

Section 112

‘Section 112 would permit, under applicable State law, the emer-
gency removal of an Indian child from his parent or Indian custodian
or emergency placement of such child in order to prevent imminent
mgamom harm to the child notwithstanding the provisions of this title.

uch:emergency removal and/or placement is to continue only for a
Tegsonable mb%a.ﬂ of time and the committee expects that the appro-
priate State official or authority would take expeditious action to re-
turn. the child to the. parent or custodian; transfer jurisdiction to the
p%?.oﬁi.go tribe; or institute a proceeding subject to the provisions
of this title. - : _ R R
Section 113 o _

Section 113 provides for the orderly .Uwummum in of the effect of the

wwo&mmobmo:w:mRac.bmﬂmgm&.; provides that none of the pro-
HR. 1386——4 _
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visibhs of this titls; axespit settion 101(4), would apply 19 atiy State
avtion for fostet eare placethent; for ‘tetbihation bf pareithl tiphts: for
pteadoptite plactment’ or for bdaptive pluestient which was tnitisbed
or c¥mpletsd prict to ensetient of this act: However, it'is intended
that the provisions would apply to 4y subsequént discreté phase of
the same matter or with respect to .the stme child initiated after
enactment. For instance, if the foster care placement of an Indian
child was initiated or completed prior to snactment and then, subse-
quent to enactment, the child was replaced for foster care, or an
action for termination of parental rights was initiated, or the child
was placed in & preadoptive situation, or he was placed for adoption,
the provisions of the act would be applicable to those subseguent
actions. .

Section 201

Subsection’ (a) authorizes the Seeretary to make grants to Indian
tribes and organizations to fund Indian child whd faniily service pro-
grams on or near the reservation and lists nonexclusionary services to
be provided in such programs. P

ubsection (b) permits tribes and ofganizations to use such grant

money for non-Federal matching share with respect to titles IV-1 and
XX of the Social Security Act or other similar Federal programs. It
would also recognize the licensing or approval. of foster or adoptive
hormes or institutions by Indisn tribes as equivalent to State licensing
or approval. . 4 o

Section 202 o o .
Section. 202 authorizes the Secretary to’ miske similar grants to
Indian organizations for off-réservation programs.

Section 203 oo
Section 203 authorizes the Secretary of the Interior and the Sec-
retary of Health, Education, and Welfare to enter into joint funding-
agreements with respect to Indian child and family service programs,
to the extent that furids are made available by apptopristion acts for
such purposes. The authority of the Snyder Act of November 2, 1921
(42 Stat. 208) is made available for the appropriation of funds for
grants to tribes and organizations. _ S
Section 204 :
Section 204 provides that, solely with respect to sections 202 and
203 of this act, “Indian” shall have the meaning assigned to it in
section 4(c) of the Indian Health Care Improverient Act of 1976
(90 Stat. 1400, 1401). SR
Section 801 o B
Subsection (a) provides that any State court entering a final decree
of adoption of an Indian child after the date of enactment of this act
shall provide a copy of such decree together with certuin-other basic
information to the Secretary, includmg apy.:affidavit 'of -a_parent
Emcmmaum anonymity. The Secretary is required to maintain such
information and records and to insure that such information is kept
confidential. The subsection provides that such information shall not
be subject to the Freedom of Information Act. .

1 MR.12533.

a7

>: Subsettion: (b) ‘provides that, ‘wpon: s :
child over age:18; an adoptive or fouter ey oy A8 240pted Tntinn

an . Indian child’s trifye, -4 a..&mgg.ﬂ@é_ Teloa:

‘t8e. rights of the child as an Tnd: i
B ey, § e S
.Hm.gmnuvmwmgw criteria s.?wwnzm %W%M%MQHMMMQ entiay g the tribe’s
U such certification is acceptable to the

Section 302 :

Section 302 establishes ti : .
'the secretarial pro hes timetables and consulting requirements for

omulgation of i i i

St omulgation .o .Hmm.&pegm mplementing this act,

Section 401 dirests the Sec b

e Secrotary to subm;j

on cou eeretary to submit a re I'é
:mmwvmrmmwmwwﬁam.o% r%woﬁ@Em Indian- children %mﬂ Mmmwmm mmumﬂomm_s
Tmpact of (o wmmmag_mmwwﬂwwaswr&mm FH,S..E& of the %éwgw_.mnm
_.xummwou F%Eu children, oerding s¢hool systemi on Indian family life
Wm&ﬁg Mﬁ 3 MW%%MMM _,ﬂ%wa o..w mw hwquﬁw%%ﬂamw.u.ﬁﬁmw@m of Indian children
School. Ty 12 ifforded ,. K0 1ve at home while attend;
110 8 are vam.wmm%. e rm.e ».Ho.n.m zpmb. 10,00 j i : des
Section 402 |

Section 402 requires the Secretprv. oi : .

_ quires the Secretary, within 60 _

wo_.cﬁmm%hmo awguowzpﬂ notice and »mmouﬁpson %%%m%mw@ : a0t ant
prov; appropriate State officials, v S act and its
Section 403 o o
Section 403 provides that if an

ﬁpm Hﬁ.w.mm:Em provisions shall not, MoMWw%Womﬂwﬁwowﬂ ‘s held invalid,
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orgsnizations, a&bﬁ:_o.ﬁ.a. oversight heatings on the reioval of Indian
1 of such chiklren ;

r tive | $. Lestimony was take i "
Mﬂ %mﬂwrmﬁmw%mﬂi%%m %;nmmmmm éE.Mw ﬁbm%a%d%%mﬁowmwﬂwms%
ﬁuWammm. 1€ ngats. of Tndian tribes, parents, and children in the
- During the 94th Congress, Task Fore.

Du he ! ongress, Task e IV of the Amep i

Wwﬂmwawmﬁmm Cotnmissiots, established by the sot w&ﬁmﬂ%& ..wumwws
{88 Dtat, | wmpw.w. %%mﬁﬂmwnmm_wmw ﬁmcn of Indiati ehild Emcmﬂﬁmm.,kgw
findings- of the Senate oqa..mmm%a nmmmmw%%. mw% %W%umm mzuwoi&nre

atid early 1977, the Commission considered %maﬁpgﬂ part, of 1676

-. ; E LA . .

m.%m@“ﬁmwww M% Mwn %mw Fﬁnm on Indian child ém_mpmwﬁ%mwmw H.mMowm,.

oo b ¢ wonmamm....ﬂu@.oﬁénzm%g riiade & number of rec.
S on the isswe, mariy of whick have been inchided amm
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:On April 1, 1977, Senator ‘Abourezk introduced.S. 1214 which was

referred to the Senate: Select Committée on -Indism -Affairs. ' On
August 4, 1977, the Senate committee held hearings on the bill, again,
takng testimony from the broad.spectrum .of concerned . parties;
public and private, Indian and boﬁhﬂ&mb. ‘The committee adopted
an amendment in the nature of & substitute and reported the amended
bill to the Senate on November 3, 1977 (S. Rept. H% 0. 95~597). The bill
passed the Senste on November 4, 1977.

In the House, S. 1214 was referred to the Committee on Interior and
Insular Affairs. On February 9 and March 9, 1978, the Subcommittee
on Indian Affairs and Public Lands held hearings on the bill, hearing
8 hours of testimony from 34 witnesses. The subcommittee received
comnments on 8. 1214, either by oral testimony or written communica-
tion, from 3 executive departments; 20 States; 22 non-Indian private
organizations; 35 Indian crganizations; and 38 Indian tribes.

On April 18, 1978, the subcommittee marked up 8. 1214 and adopted
an amendment in the nature of a substitute. This substitute was
subsequently introduced by Mr. Udall et.al. as a clean bill, H.R.
12533. On June 21, 1978, the full committee took up consideration’ of
the Jegislation and proceeded to the markup of H.R. 12533 in lieu of
8. 1214. The committee adopted an amendment in. the nature of a
substitute to H.R. 12533 which was further amended. H.R. 12533, 8s
amended, was reported from the committee favorably, by voice vote.

COST AND BUDGET ACT COMPLAINCE

Title IT of the bill directs the Secrotary of the Interior to institute
programs for child end family service assistance. These programs
-include suthority to construct centers on and off reservations and to
provide a variety of assistance vuomnmam directed toward the stability
and integrity of the Indian family. CBO has projected a cost of
approximately $125 million over the next 5 fiscal yesars. The committee
feels that this estimate is high and is based upon assumptions which are
probably not valid, but it agrees that the costs will not exceed a total
of $125 million. For instance, it assumes construction of family service
centers in every case in which an Indian reservation or urban area
might be eligible for such center. In fact, existing facilities, both on.the
reservation and in the urban areas, would probably be used to housé
the various programs contemplated in _the bill, The analysis of H.R.
12533 by the Congressional Budget Office follows: o

U.8. ConGEEss,
ConerEsstonan Bunaer OFFiCE,

_ Washingion, D.C., July 11, 1978.
Hon., Morris K. Uy, L

Chairman, Committce on Interior and Insular Affairs, U.S. House of

Representatives, Washington, D.O. .
Dzar Mgr. Cuarvan: Pursuant. to Section 403 of the Congres-
sional Budget Act of 1974, the Congressional Budget Office has.pre-

pared the attached cost estimate for H.R. 12533, the Indian Child
Welfare Act of 1978: .

Should the committee so desire, we d,qocﬁ be Emm,m.& to _E.Ao«.ﬂo‘

further details on the attached cost estimate.
_ Sincerely, : : o
Arrce M. Rivuw,
Irrector.
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' CONGRESSIONAL BUDGET OFFICE: COST ESTIMATE ~~ ° .°
Bill No.:H.R. 12583, .. . ‘%
#2.7Bill title: Indian Child Welfare Act of 1978. :
3. Bill status: As ordered reported from the House Committee on
Interior and Insular Affairs, June 21, 1978. i
4. Bill purpose: The H.E%omm of this bill is to establish standards
for placement of Indian children in foster or adoptive homes and to
establish grants to Indian tribes and Indian organizations for the
construction and operation of Indian family development centers.
H.R. 12533 does not request any additional authorizations for the
wﬁwomom of this bill. Rather, the act states that the new prograns will
e authorized under the act of November 2, 1921 (the Snyder Aet).
The Snyder Act provides permanent and open ended authorizstion for
Indian programs. This bill is subject to subsequent appropriation

. Jux 11, 1978,

- action.

5. Cost estimate:

Fiscal year 1979:
. . Estimated additional authoriztaion
.. Estimsted costs. .
Fisoal yesr 1980; =~ ° : .
- Estimated additional authorization. ... ____ - —
. Estimated costs. e o e e e e e e
Fiscal year 1981: "
Estimated additional authorization
Estimated costs e
Fiseal year 1982: )
Bstimated additional authorization
Estimated costs ; e
Fiscal year 1983:
*  Estimated additionsal suthorization
Estimated costs

Milliona

]

[
fN oM

£
e ®N _
O N AW oo

e qn

~'The costs of this bill falls within budget function 500.

8. Basis for estimate: The projected cost for H.R. 12533 is based on
programmatic information end assumptions supplied by the Bureau of

dian Affairs (BIA). Below are the specific assumptions for this
estimate. : :

. {1). There are 150 potential locations both on and off the reserva-
tions that would be eligible to build and operate a child development
o.mﬁ%% as mm%ﬁvmmu wb %rm bill. It ﬂmm pmmcsﬂu by BIA that & maximum
oi 30. centers would be constructed annually at 8 cost in f
1980 of $658,000 per center. i o ost in fiscal year

(2) Once built; each center would be operated by a professional and
support staff of 15. The first full year costs (fiscal year 1981) covering
operating espenses for 30 centers is estimated to be $7.9 million.
@ ‘EH@&EEEm costs were inflated by the CBO projection for cost
increases in the residential building industry. The other expenses were
inflated by the CBO projection for increases in the CPL. o
" (4) The spendout on constriction for the development center is

spread over 3 years, while the spendout for operating expenses is

spread over a 2-year period. The fiscal year 1980 spendout is relatively
low reflecting a lagtime for planning and development of the centers.
(5) This cost estimate assumes an enactmient for this bill of October

1978 with appropriation action completed and reeulations i ed b
October 1979, . P ° ety
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e fox transier of such a proceeding from ¢ State court to g txibal
court if the pavent.or Indisn custodian so petitions or if the Indian
tihe.sopetitions; and if neither of the parents nor the custodiap objects.
. Requirements dealing with notice to tribes and parents and consent
o %MQ placements are also 8 major element of the bill. Testimony on
the problems with present Indian child placement proceedings re-
Wmm@e&% pointed out the lack of inforped consent on the part of many
Indian parents who have lost their children.
. Title I would -also impose on State couris evidentiary standards
which would have to be met before an Indian child could be ordered
removed from the eustody of his parents or Indian custodian. Court-
. appointed counsel would be available to the parent or custodian upon
8 finding of indigeng; w.w the court. :
S
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7. Estimate ¢com E._wpn Nope. - -. - ", e Y
8. Previous CBO estimate: On November-2, 1977; CBO prepared

an estimate on 8. 1214, the Indian Child Weliare -Act of 1977. The
Senate bill is essentially the same as H.R. 12533..Howeyer, S. 1214
did not sssume the use of Smyder Act authorization:.and:included
additional authorization language to cover the progision of the bill
setting an authorization level of $26 million for fiscal year 1979." -
9. Estimate prepared by Deborsh Kalcevic. ' LS
10. Estimate approved by James L. Blum, Assistant Director for
Budget Anslysis. _

INFLATIONARY IMPACT STATEMENT - -

. State courts would also be required, under the provisions of H.R.
- 12533, to. ‘apply preference standards set forth in section 105 in the
. placing of an Indjan child. These preferences would strengthen the

- chances of the Indian child staying within the Indian community and

growing up with -2 consistent set-of cultural values. .
- Title IT of H.R. 12533, entitled “Indian Chill and Family Pro-
grams,” would authorize the Secretary of the Interior to make grants
‘to Indian tribes and organizations for. the establishment of Indian
family service programs both on and off the reservation. Section 204
" would authorize $26 million for that purpose.
- Title III of H.R. 12533, entitled ‘‘Recordkeeping, Information

Availability, and Timetables,” would direct the Secretary of the
Interior to maintain records, in a single central location, of all Indian
" child placements affected by the act. Those records would not be open,
" but informagtion from them could be made available to an Indian nﬂ.m d
over age 18, to his adoptive or foster parent, or to an Indian tribe,
' for the purpose of assisting in the enrollment of that child in an
" Indian tribe. :

+ Title IV of H.R. 12533, entitled “Placement Prevention Study,”
would direct the Secretary of the Interior to prepare and submit
" to Congress o plan, including a cost analysis statement, for the pro-
vision to Indian children of schools located near their homes. .
Although we support the concept of promoting the welfare of Indian
“children, we urge that the bill be amended in the following ways.
.. Section 4(9) defines the term “placement.” This definition is cru-
cial to the carrying out of the provisions of title I. We believe that
custody wuoommmﬁpmm held pursuant to a divorce decree and delinquency
.wﬂ.on.am&a where the act committed would be a crime if committed
. by an adult should be excepted from the definition of the term “‘place-
ment”’. We believe that the protections provided by this act are not;
- needed in proceedings between parents. We also believe that the stand-
ards and preferences have no relevance in the context of a delinquency
proceeding. . N

Section 101(a) would grant to Indian tribes exclusive jurisdiction
-over Indian child placement proceedings. We believe that section

101(s) should be aniended to make explicit that an Indian tribe has
exclusive jurisdiction only’if the Indian child is residing on the res-
servation with a parent or custodian who has legal custody. The bill
does not address the situstion where two parental views are involved.
Therefore, the definition of domicile is inadequate and the use of the
‘ord “parent”’ as defined does not articulate the responsibilities of the

urts to both parents.

At the level of funding estimated by the Congressionsl :Budget
Office, enactment of this m,mmmamag would have some.miniptal infla-
tionary impact. This impact is lessened since the.cost -will be pread.
out over 5 fiscal years. _ SRS

OVERSIGHT STATEMENT

Other than normal oversight responsibilities exercised in conjunc-
tion with these legislative operations, the coramittee conducted no’
specific oversight hearings and no recomnmendations were submitted
to the committee pursuant to rule X, clasuse 2(b)2. .

COMMITTEE RECOMMENDATION

The Committee on Interior and Insular Affairs, by a voice 4.89...
recommends that the bill, as amencded, be enacted.

DEPARTMENTAL REPORTS

The report of the Depariment of the Interior, duted June 6, 1978,
and the reports of the Department of Justice, dated February 9, 1978,
and May 23, 1978, ave as follows; el

U.S. DiparTMENT OF THE INTERIOR,”
OrFicE OF THE:SECRET&RY, - .
Washington, D.C., June 6, 1975.

Hon. Mozrrs K. Upaty, . o E
Chairman, Committee on Interior and Insular Affairg, House,
seriatives, Washington, D.C. A o :
_Dear Mg. Cuaeman: This Department would like'to make its
views known on H.R. 12533, the HW&E Child Welfare-Act. of 1978,
and urges the committee to make the recommended-chatiges diking’
markup of the bill. We understand the Department of Justice has
communicated its concerns with the bill to the committee, and we
urge the committee to amend the bill to address those:¢oneerns:

f H.R. 12533 is amended as detailed herein and.ag-recomitiended
by the Department of Justice’s letter of May 23,.1978,we -would-
recommend that the bill be enacted. o Beolet

Title I of H.R. 12535 would establish nationwide progedures lor:the-
handling of Indian child placements. The bill would vest in’tribal-
cov  their already acknowledged right to exclusive jurisdiction over
Inc. . child placements within their reservations. It would also pro-.

L

of Jepre-
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- We believe that reservations located in States subject to' Public Tiaw' -
83-280" should be specifically excluded from section 101(a); since the
provisions of section 108, regarding retrocession of jurisdicticn, deal
with the reassumption of tribal jurisdiction in those-States. .- . .

Section 101 (b) should be amended to prohibit clearly the transfer of -

‘@ child placement proceeding to & tribal court when any parent or
child over the age of 12 objects to the transfer. Lo _

Section 101 (e}, regarding full faith aihd credit to tribal crdeérs, should'
be amended to make clear that the full faith and credit intended is that
which Stutes presently give to other States.

Section 102(a) would provide that no placement hearing be held
until at least 30 days after the parent snd the tribe receive notice.
We believe that in many cases 30 days is too long to delay the com-
mencement of such a proceeding. We suggest that the section be
amended to allow the proceeding to begin 10 days after such notice
with a provision allowing the tribe or parent to request up to 20 addi-
tional days to prepare a case. This would allow cases where the parents .
or tribe do not wish a full 30 days’ notice to be adjudicated quickly,
while still sffording time to the parent or tribe who needs thdt time to
prepare a case. We also suggest that the section be amended to require
the Secretary to make a %ooa faith effort to locate the parent as quickly
as possible and to provide for situations in which the parent.or Indian
custodian cannot be located. Cee b

We also believe that there is a need for specific mupmm%.obo% removal
provisions in H.R. 12533. A section should be' added allowing the.
removal of a child from the home without a ¢olrt ofder; wheén' the
physical or emotional ﬁmzuvmwpm of the child is seriously and inmedi-
ately threatened. That removal should not exceed. 72 bours: without.
an_order from s court of competent jurisdiction. ;i il e B

Section 102(b) would provide the parent or Indian cisstodisn of an
Indian child the right to court-appointed counsel if the court deter-
mines that he or she is indigent. e |

We are opposed to the enactment of this section. We. do not bélieve
that there has been a significant demonstration of ng¢ed for'such.a
provision to justify the financial burden such a requirement.would
be to both the States and the Federal Governmeént. , . ... 7" - ..

Section 102(c) would allow all parties to a placement to exabiine
all documents and files upon which any decision with tespiect to that,

placement may be based. This provision conflicts with fhe Federal -

Child Abuse and Neglect Treatment Act, Public Law 93-247, Which-
provides confidentiality for certain records in child abuse arid neglect.
cases. We believe that such & broad opening of records would Tesd to

less reporting of child abuse and neglect. Hmm.ouqméma. we'do Tecognize
the right of the parent to confront and be given. an opportunity to

refute any evidence which the court may use in deciding the outcome
of a child placement proceeding. We recommend that the Indian.
Child Welfare Act conform with the provisions of Public Law 93-247..

Section 102(¢) of H.R. 12533 would require the State court to”"

find beyond a reasonable doubt, before o_.mﬁ.mnm»go removal of the
child from the home, that continued custody on the part of the parent
ot custodian will result in. serious emotional or physical mpn%m.m to the
child. We believe that the burden of proof is too high. We would
support the language found in section 101(b) of the Senate-passed
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B - S. 1214, which would impose & burden of incing evi
- , ), 1 clear and convine
” m.mm would set down certain social conditions which oocEHMm% w_% Mwm.o.
.wwo%a@m -uw the court as prima facie evidence of neglect or sbuse. We also
e qum that the language “will result” in serious damage to the child
mu uwom vEM mﬁmwwmw to read “is likely to result” in such damage. 1t is
i , 381 i y
: aim momnmm%% i %Wmosmwwoqm at such a high burden of proof that an act
ection 105 of H.R. 12533 would impose on State courts i
- . - . ~ -a ;
preferences in placing an Indian child. Subsection (e) ﬁos_mﬁmmwm

stitute the praference list of the Indian child’s tribe wi i
e ; ere the tr
EW established a different order of preference by H.m.moEmoF” ® tribe
anguage should be included in that subsection which would

Enzw..aarps.mm&:aozncvm:v:mrmzmwarmu,mmog_Hw@qmmguE
MMSW included in the Code of mmn_ﬁ.z_ Regulations. This would u.%oam
mﬁ tate court easy access to the preferences of the various tribes.

. Is also unclear what the last sentence in subsection (¢) means in
& mﬂﬁuﬂ the Uzw..mmwmﬂoa of the Indian child or parent to be considere
; % ere appropriate”. We believe that the preference of the child and
_M ﬁm.amua should be given due consideration by the court regardless of
wqc %a er that court is following the preferences set forth in section
b (a) or 105(b), or whether it is following & preference list established
;. 9y an Indjan tribe. Therefore, we rccommend that s separate sub-
W%M%nwm %m.mmm %wwmmosg mmm stating that the preferences of the

N of the parent be given iderati

. whenever an Indian child is gmbmmﬁmom%m constderation by the coust
- mHmn%.o: 108 %.Em with failed placements and requires that, whenever

Mm ~w .wg .&:E 1s removed from a foster home or institution in which
: mu..m._mu w d was placed for the purpose of further placement, such removal

hall be considered -a placement for purposes of the act. We see no
Teason for requiring a full proceeding every time & child is moved from
_ wmpm form of foster care to another. We do, however, recognize the need

or notification: of the parents and the tribe of such move and for
applying the preferences set forth in section 105, Therefore, we recom-
H“Ewwm that subsection (b) .of section 106 be amended to require the
no xmm and preferenge provisions to apply when a child is moved from
Mw“m MMMM%W mrwo.wmw oEwm to @bﬂ?mw. and to require the removal to be

. ew placement only inati
w@mmuwﬁ bt o mmm. ace nly in the case where termination of

. oection 107 deals with the right of an Indian who has reached age 1
ﬁm&ﬂbn has been the subject of a placement to learn of his or H.m,w
, b | affiliation. We belicve that rather than apply to the court for
_w..ﬁ HaanmeoP the individual involved should apply to the Secre-
tary of the Intorior. Under the provisions of title [I1, the Secretary
would ‘maintain a central file with the name and tribai affliation of
ach child subject to the provisions of thie act. Therefore, the Secretary
aﬂw_%mvmu wa_.m Huhnmq nr.ﬁw Mrawm@pg court to have the information

| otect eny rights of the individual i Thi
ow from his or her tribal affiliation. paividusl involved which may
ﬁ_wﬁm:.u_a. with respect to title I, we believe that a section should be
added which would state that the provisions of the act should apply
only with respect to placement proccedings which Legin 6 months
ter the date of the enactment of the act. This would allow States
me time to familiavize themselves witi the provisions of the act and
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would thus avoid the chance of having large numbers.of placements
invalidated because of failure to follow the procedures of the act.
Such & section should also state that the intent of the act'is not the
pre-emption by the Federal Government of the whole ares of Tndian
child welfare and placement. In any case where & state has laws which
are more protective than the requirements of this act, e:g., with regard
to notice and enforcement, those laws should apply: ...~ - .-
~ We believe that many of the authorities granted by title IT of the
bill are unnecessary because they duplicate authorifi present.law,
and therefore, we recommend the deletion of title ;L7 T o
We find especially objectionable in title II the;following:

The authorization for an unlimited subsidy program for Indian
adoptive children. We believe that any such program shouldbe
limited to hard-to-place children or childremn wh -are or would ‘be
eligible for foster care support from the Burewiof: Indiai Affairs.
Ve also believe that the amount of any such support.woiild have,
to be limited to the prevalent State foster caTe:raté:for- main-
tenance and medical needs. : , :

The suthorization for grants to establish and operate off-
reservation Indian child and family m%wo@%ubmﬂm,&wu s

The new separate authorization of $26 mitli
of title IL. . oy

'The provisions ol section 201 {c) which w ; )
Indian tribe to construct, operate, and maintuin.-femily service
facilities regardless ol the size of the tribe or the ayailability of
existing services and [acilities. o T

The authorization for the use of Federal fu
under title II to be used as the non-Federal matching
connection with other Federal funds. AT .

However, we beliove that the last sentence of section 201(b), pro-

VoL

viding that licensing or approval By an Indian tribe should be deemed .

equivalent to that done by a State, should remain in the bill under

title T a3 o separate section. . .
We have no objection to section 301 of title 11T of H.R. 12533. We
irl 3 central file on

believe that requiring the Secretavy to maintrin
Tndian child placements wiil better enable the Secretary to carry out
his trust responsibility, especially when judgment funds are to be
distributed. ' T
However, we object to the provisions of section 302(c), whicn would
require the Secretary to present any proposed revision or, amendment
of rules and regulations promulgated under that . section to both
Houses of Congress. Any such proposed revision or améidment would
be published in the Federal Register and we believ that placing this
additional responsibility on the Secretary, 1s ‘both “burdensoms and

unnecessary- ] T 1.
Wo baliove that section 401 of Title IV shoild; be amended to read
as follows: C TR

See. 401, (a) It is the sense of Congress ¢hat §
Jocally convenient day schools may contribute’ta. the:
ol Indian families. T

(b) The Secretary is authorized and directed:
submit to the Select Committee on Indian Affairs of, the Units
States Senate and the Committee on Interlor and Irsular Affairs

orlin setiont 203(b)

uld shithorizs-every

M pPTOPE] _mmmnﬂ :
1e-share in

nited -

., Chairman,

\

: . DEax Mg..
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~of the U.S. House of Nmu.uummmbg_&qmm within 1 om the
€ use tati 1 year from the d
of Mww:m ....wg. a report on the feasibility of providing Indian oEEWMM
Mm m..me ools Jocated near their homes. In developing this report
- the Secretary shall give particular consideration to the provision
i %m educational facilities for children in the elementary grades.

b M. Offics of Management and Budget has advised that there is no
0 _hmm _.ou.ao. ar.o presentation of this report {rom the standpoint of the
m“%wmwﬁm“ m.wﬁmowﬂm vgmnpﬁummmm mw.rﬁ enactment of the House subcom-

e's present version of H.R. 12533 i i
the administration’s oggsﬁm.r would not be consistent, with
Sincerely,
Forrest J. GERARD,
Assistant Secrelary.

W NUE‘.»HEEHZE oF JUSTICE,
Hon. Monzs K. UpaLs, ashinglon, D.C., February 9, 1978.

Commattee on Interior and Insular Affairs, House of Repre-

sentgties, Washington, D.C.

Caarrman: This is to brin i
: Iz..C W H 5 to g to your attention sever
areas where the Departient of Justice perceives potential _uwocwmzﬁ

. with 5. 1214, a bill to establish standards for the placement of Indian

M%_M_“ ,m.ab n %%wﬁu or adoptive homes, to prevent the breakup of Indian
: .._“~ .m.m.. amud 1ot other purposes. In our view, certain provisions of ths
,w_&. rause serious constitutional problems because they provide for
W Hm.w.wwm treatment of certain classes of Jpersons based solely on race.
pening i the. Toteriar nd Tasvias Alos Svbeomimitisc o Tadiom
>ﬁm~mmo,ww5 the teriar, & nsular Affairs Subcommittee on Indian
his Dopartment has not been involved in the hearings relati
the bill. Our comments therefore are based on a H.mw”_ﬁﬂa M.Kmmwum%w
mﬁ the _u_.w_ﬂ rather than on a review of the testimony and legislative
history which necessarily would Ls considered by a court which had to
Ewmwwﬁwe its Hﬁwﬂmsbm ubw determine its constitutional validity
As you may be aware, the courts have cousistently ra
tribal governments have exclusive jurisdiction over %wm %%%ww\mmm “.%MH_
tionships of tribal members located on reservations, unless a State has
assumed concurrent jurisdiction pursuant to Federal legislation such
as Public Law 83-280. It is our understanding that this lagal principle
is often ignored by local wellare organizations and foster homes in
mm.mam d.iﬂ.mwm they believe Indian children have been neglected, and that
. 1214 is designed to remecdy this, aud to define the Indian rights in

: .. such cases.

The bill would appear to mzmu.mca family relations matters ol certain

-classes of persons to the jurisdiction of tribal courts which are pres-

ently adjudicated in State courts. The bill would accomplish this resuls

. with regard to thiree distinet categories of petsons, all possessing the

comraon trait’ of having enough Indian blood to qualily for member-

_ship in a tribe. One class would be members of & tribe. Another class

wScE be nontribal members living on reservations, and & third would
e nonmembers living off reservations. These three classes would be
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denied- access to State courts for the adjudication of certain family
relations tatters unless “good cause” is shown under section '102(c)

of the bill.” " :

The general constitutional question raised by S.1214 is whether the

denial of access toState courts constitutes mvidious racial ‘discrimina- -
tion violative of the fifth ainendment. See Bowling . Sharp, 347 U.S,
497 (1954). This question is most properly addressed by focusing on
each of the three classes described above and contrasting each class
with a similarly situated class of persons whose access to State courts
1s not affected by the bill, o

The elass of persons whose rights under the bill may, in our opinion,
constitutionally be circumseribed by this legislation are the members

%mﬁ.:...a.irmagw—winﬂcbousmgmummaqumo?Huﬁa9.4. ‘.
Court, 424 U.S. 382 (1976), the Supreme Court addressed an argument.
made by members of thé Northern Cheyenne Tribe that denial to

them of access to the Montana State courts to pursue an adoption did .
not involve impermissible racial discrimination. In that case, both the

persons seeking to pursue adoption of the child in guestion and the

natural mother of the child who contested the right of the Montana
courts to entertain the adoption proceeding were residents of the

reservation and members of the tribe. The Court stated that:

The exclusive jurisdiction of the Tribal Court ‘does not
derive from the race of uwmdv?wsﬁm but rather from the
quasi-sovereign status of the Northern Cheyenne Tribe under
Federal law. Moreover, even if a-jurisdictional holding occa-
stonally results in denying an Indian plaintiff a forum to
which a non-Indian has access, such disparate treatment of
the Indian is justified because it is intended to benefit the
class of which he is & member by furthering the congressional
volicy of Indian self-government. Morfon v. Manecari, 417

8.°535, 551-555 (1974). 424 U.S., at 390-91,

In Fisher, the class to which the Court was apparently referring
consisted of members of the Northern Cheyenne Tribe. This is so
because of the Court’s citation to Morfon v. Mancari, in which ‘the
Court had upheld preferential treatment of Indians mn certain em-
ployment situations by reasoning that the “preference, as applied, is
granted to Indians not as & discrete racial group, but rather, as mem-
bers of yuasi-sovereign tribal entities * * *7 417 U.S,, at 554.

More recently, the Court has reentered this thicket in Unsted
States v. Anielope, 45 U.S.L.W. 4361 (U.S. April 19, 1977). In that
case, enrolled Coeur d’Alese Indians contended that their Federal
convictions [or murder of a non-Indian on the Coeur d’Alese Reser-

vations were products of invidious racial discrimination because a

non-Indian participating in the same crime would have been tried
in State court and would have had certain substantial .advantages
regarding the elements required to be proved for conviction.! The
Court, in rejecting this claim, held that the Coeur d’Alese Indians
‘“were not subjected to Federal criminal jurisdiction [under 18 U.S.C.
§ 1153] because they are of the Indian race but because they were
enrolled members of the Coeur d’Alese Tribe.” Id., at 4363. C

3 Speeifically, the State of Idaho, in which the crime occurred. 49id mot have n felony
murder rule so that. in order to be convicted of firgt-degree murder. the State wounld have
had to prove certain elements that were not required to be proven in the Federal trial
beceuse a felony-murder rule was in effect in the latter court.

lity .of this. bill ‘as it affects the aceess of 1 n
raliby.of this. bill as ects thy 53 of tribal member
ou »b% ﬁym same time, these cases do ot resolve the G%Mm
Y oL 5. 1214 as it would affect the rights of nontribal

ving either on or off reservations, Indeed, they can be reaq

.treat dilferently persons havin Indi i
at 3 wving Indian blood is diminished.
a_w,mwwawwmwﬂwmwo %%ﬂmm%wﬁvmum living on g ammmﬁpmom. M footnote in
the azwmmon E_.wmﬁmum@ wu.mw mﬁ%ﬂ&ﬁme&% to pm&.mmm. but not resolve,

., 1t should be noted, however, that enrollment in an offici

. Mnmowpm not, been held to be an absolute requirement mowm%w%
.ewm ._w:m%c.as? at mmama where the Indian - efendant lived on
o © reservation and ‘maintained tribal relations with the Indians
Qmmw.mwam Ez Parte Pero, 99 F. 2d. 28, 30 (CA 7 1938). See also
U tates v. Ives, 504 F. 2d 935, 953 (CA 9 1974) (dicta)

m:&,o..“ . ..
H ﬂw,\.o Ewmﬂwwﬁ, m:wmx__esoa a.,...._a_ we ermw&.,o_ﬁ Intimate. no views on
0 Lz parte Pero, supra, the seventh circuit affirm
B 1 i ed th [
Mm m..w mMmﬂwwwmw mﬂw”mc to pm» umJMioamM Humw.mb. who had cm%y mmwﬁ%awm
of . , court, holding that the Indian could i
Mwmw Mmmhmm.w court by virtue of what was then 18 US.C. § m&MﬁWW " M%uwﬂm
cpsse M r.m U.S.C. §1153. The court; appeared to base its .wo_&mua. on
-Phe %mswr Mﬁ .%m%wm%ﬂ _ha.pm the “child of one Indian mother and half-
¢ ) 1€ both parents are recognized as Indigns ai i
tain tribal .35&5% who himself Li 5 ervation -
0 b ] 8, . ves on the reservation an
Mﬁwmﬂﬁbm tribal EESEE and is recognized 1s an Indign * * *» H%“
With regard to nonmembers wj wise eli
Tey 0 "0 are otherwise eligibl vl
.H.wﬂ%%ﬂwwb&wﬁcamﬁwmmu __H_ommﬂ‘maoﬂm. Pero at least m_ﬁwmﬁmmomawzw%h
0pos hat t eral interest in the “guardian-ward i
ship” is sufficient to secure to dian the protactiaion-
Federa] eslent o seou; & nonenrolled Indian the protection of g
] crimunal praceeding as opposed to tiral by g S
18, however predicated on M Fed i \Phich would aeourt. Pero
Rover, pr . ederal interest which would g 3
nmﬁmaﬁmmwuym Mﬁmawwoﬂmbewm m,mﬁwmnww interest identified WWU@WM:MMMV
wher, and_An, . ose latter cases, the Federal intevest in
m_v MMMMMWW H%ﬂwmuomon.maéﬁuﬁmua wag mﬁmoﬁoﬂ:% Egmﬂ%mwmﬂﬂm um
i ehstor H~nom Hmmup %%w.a nw ,.MWEM.E. me mﬂm.n view, this weighty interest
_ . ‘uore attenuated form with regard & i
members, even those living on reservations. An m:mmzm F&M%Mﬂ»oﬂ%mm

.- chosen, for whatever reasons, not to enroll in a tribe would be in g

Position to argue that depriving him of access. to the State courts on

.matters relnted to family life would be invidious. Such an Indian

resumably has, under the first amendm, ) i
T », under the f ent, the same right. I~
M.memﬂ mm@o. all citizens, and indeed would appear to be kum Wﬂo%mwmwma
.:.mE%ﬂp Tom & non-Indjan living on a reservation who, under 8. 1214
ould nave access to State courts.. The only difference between them
$ M . %Mo?ﬂwﬂ. Waawrw racial characteristics of the former. - -
tutiona b & 12t even Pero only marginally supports -
mn.;sa.oam,:&_, om this bill. as applied aobobEMBcewm u_..dwmm oﬂ N,WM@MMM.

245 U.8.L.W., at 4363 1, 7.

to - ) :
0 suggest that, absent tribg] Emeﬁ.m?%_. Oobmn.mmm. freedom to
IS, '
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.tions. In Perg, the focus of the Court’s inquiry was on the contacts

between, the convicted Indian angd the Indisn tribe and réservation.
In 8. 1214, the inquiry would appear to be'solély dirécted to contacts
between the Indisn child and the Trdisn tribe, ‘wheress the peérsofis
whosé rights arve most directly affected by the bill afe the parents or
guardians of the child? Thus, there is little support for the constitu-
tionality of this bill as applied to nontribal members living on reserva-
tions and the rationale applied by the Court in Mancari, Fisher, and
Antelope would not save the bill. The sirple fact is that the parents
of an Indian child may find their substantive rights altered by virtue
of their Indian blood and the simple fact of residence on a reservation.
The Court has never sanctioned such a racial classification which
denied substantive rights, and we are unable to find any persuasive
reason to suggest that it would to so. :

Qur conclusion with regard to nonmembers living on reservations
is even moré certain in the context of nonmembers hiving off reserva-
tions. In such a situation, we are firmly convinced that the Indian or
possible non-Indian parent may not be invidiously discriminated
against under the fifth amendment and that the provisions of this
bul wonld do s0. Assuming & compelling governmental interest would
otherwise justify this discrimination, we are unable to suggest what
such an interest might be. : . _ .

For reasens stated above, we consider that part of 5. 1214 restrict-
Ing sccess to State courts to be constitutional as dpplied to tribal
members. However, we think that $. 1214 is of doubtiul constitution-
ality as applied to nontribal membeérs living on reservations and woulkl
almost certainly ‘be hekd to be unconstitutional as applied to nou-
neenibers living off reservations.? ‘ .

The Office of Management and Budget has advised that there isno

objection to the submission of this report from the standpoint of the .

administration’s program.

Sincerely, : -

Parricra M. Waup,

Assistant Attorney General.
DErARTMENT OF JUSTICE, -

: : . - Washington, 1.C., May 23, 1978.°

Hon. Morris K. Upary, C :

- Chairman, Committee on Interior and Insular Affairs, House of Repie-

sentatives, Washington, D.C. o S o
Dear Mr. Caaraman: We would like to_take tlus opportunity to
comment on the House Subcommitiee on Indian Affairs version of
3. 1214, the Indian Child Welfare Act of 1978. S

3As we understand the bil), this deninl of access to State courts would be predicated
on the exlstence of “mipnifieant contacts” between the Indian child and an Indion tribe
ond that this issue would be “an issue of fact to be determined by the court om the hasis
of stch considerations as:  Membership in a tribe, family ties within the tribe. prior
resldency on the reservation for appreciable Umﬁon,_m of time. regervation domiclle. the
statements of the ehlld demonstrating a strong sense of self-1dentity as an Indian, or any
other elements which refleet & continuing tribal relationship.’” . . : -
A»Hnrm bill nmu unclear as to whetlier this determination would be made by a tribal court or
State court. o ' . ' ’

4 We also note our concern with the languuje used in sectlons 2 and § of the bll} regard-
ing ‘“the Federal Emﬂcnm_u:_q for the care of the Indian «.33@: and the ..mmmn:.— Tespon-
sibilitles and leral obligations to American Indian people.” The uze of such language las
heen nsed by at lenst one court to hold the Federal Government responsible for the financinl
ﬁ..ww&.n of Indlang even though Conzress had not i uwew_vﬂznma any money for such purposes,
White v. Gulifane, et al., Civ. No. T6-6031, USDC, S, Dak.. (September 12, 1877), We fear
the Jangunge in this-bill could be used by a court to hold the United States Hable for the

ueial w....—.»vi.n of Tndian familles far In excess of the provisions of title IT of the bill and

Intent of Congress.

A8 you know; the: Department presénted st so 1 its vie
on one constitutional issue raised; uﬂ,_‘m.,.,_.u_m.,ﬁ‘_mMquoMM%amﬁmMmmM%mﬁ
‘,Mﬁ,.mr?agw to. you' dated: February 9, 1978.* Briefly, that constitu.
tlomal :ssiie concerned:.the fact .that'S. 1214 would have deprived
parents of JIndian ‘children as defined by . that bill of access to State
courts for the adjudication of child custody and related matters based
-at bottom, on the racial characteristics of the Indian child. We ex.
press in that letter our belief that such racisl classification was suspect
ﬁﬂ@mﬂ the fifth amendment and that we saw no compelling reason
wq S_pmﬁ:mg Justily its use in these circumstances. This problem lias
mmmu_ or the most part; eliminated in the subcommittee draft, which
efines “Indian child” as “any unmarried person.who 1s under age 18
wwh,, mm either Am_v 8 member. of an Tndien tribe or (b) eligible for mem-
mﬁ.awww M mﬁ mwwmw?wu tribe and is n_rw .g&oma&. _,nEE of a member of
e are still concerned, however, that exclusive tribal jurisdiot;
.w%mm& on the “(b)” portion of the definition of “Indian o%w%,ﬁ%muwﬁwﬂm
w :ﬁw te Hﬂ&& discrimination. Solong as a parent who 1s a tribal wem ber
E Mm egal custody of a child who.is merely eligible for membership at
i e time of a proceeding, no constitutional problem arises. Where
_ %H.ﬂo%m.ﬂ legal custody of-a: child who is merely eligible for member-
ship is lodged exclusively with nontribal members, exclusive tribal
Jurisdiction cannot be justified becatise no one directly affected by the
adjudication is an sctual tribal member. We do not think that the
onoa connection between the: child and a biologieal but noncustodial
wﬁa@wﬂ 15 a suflicient basis upon which to deny the present parents and
y w% Id access to State courts. This problem could be resolved either
au._uyEEnm the definition of Ipdian nwwm to children who are actually
wﬂ. Mwmwﬁzﬂﬂwwwmm mM Ww %_M&@_ﬂmmarm M@vw portion to read, “eligible
R e 0 e g e coslody o o pen
A second copstitutional question may be raised b of t
.‘HHoﬁmm draft. That section could, in ocquwm.a... be wmmw amo Huwwmwwnoow,ﬁmwm
.mm.mr .mgg. and other courts to give. “full faith and credit” to the
“public acts, records and judicial proceedings of any Indian tribe
applicable to .mn&pu child ‘placéments” even though such proceedings
might not be “final” under the terms of ‘this bill itself. So read, the
provision might well raise constitutional questions under several
3 %vgﬁm Court decisions. E.g., Halvey v. Halpey, 330 TU.8. 610 (1947).
We @E.w that problem can be resolved by amending that provision
to .B&ﬁ.a clear that the full faith snd credit to be given to tribal court
orders is no greater than the full faith snd credit ne State is required
to %.,_Mm.ﬁw.arﬂ court orders-of a sister State, oo
, Ird end more serjous constitutional question is, we think. raic
by section 102 of the Houseé draft. That wMaao?. taken ﬂomm%mm _..ﬂ,mm
sections 103 and 104, deals generally with the handling of custody
proceedings Involving Indian children by State courts. Section 102
mmﬁmvwmrom afairly detailed set of procedures. and substantive standards
surz.& State courts would be required to follow in adjudicating the
mnwmmﬂnﬁ of an Indian child as defined by section 4(4) of the House

L Pyaeer sie

__1The vlews expresied {n that letter were sabe  prese . i
: 2 - quently presented to the Subcommitte
wwmwmwnmbﬂﬁwﬂwqmwn Public Lands of u..oE. Houge committee in testimony by.this USL dmcw mﬁ
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s we understand section 102, it would, for example, impose these_
ﬁ_m.pwma procedures on & New York State court sitting in M v%%%&ﬁpm.
where that court was adjudicating the custody of an Indien ¢ mun
even though the procedures otherwise applicable in this mmﬁam.oman
proceeding were constitutionally _sufficlent. While we t ink th 4
Congress might impose such requirments on State courts mﬁwoﬁwﬂc
jurisdiction over reservation Indians pursuant to Public fmé.m imLm ;
we are not convinced that Congress’ power to control the incident M
such litigation involving nonreservation Indian childrén’ and w.um.ﬂ mabrw
pursuant to the Indian commerce clause 1s mummo_mg to odwa,.ﬁ ny ]
significant State interest in regulating the wmoomm.ﬁ.e no_v%mnm@%.mﬁ ; :%
its courts in exercising State jurisdiction over-what-is ..p;_._ﬁw i :nip m.u,w.
State matter. It seems to us that the Federal inferest in the o p.um, 2.4.&
tion context is so attenuated that the 10th Amendment and general .

principles of federalism preclude the wholesale invésion of State:power

contemplated by section 102. See Hart, “The Relat; ons Betiveen State
and Federal Law,” 54 Colum. L. Rev. 489, 508 (1954). o »ﬁ .._..E he
Fivally, we think that section 101(b) of the House ...%m&w m %.m&.ﬁ.m
revised to permit any parent or custodian of pﬁ.”g@_.m.b.@ d.or the
child himself, if found competent by the mS.S court, bwowo umwn e
transier of a placement proceeding to a S.E&.ooﬁ.n... Alt} o%m& the.
balancing of interests between parents, custodian,. Hwﬁﬁu%&m@. e,
and tribes is not an easy onme, it is our view that; the mbnmwcws !
power of Congress to force any of the persons mamoﬁvmm_.pam#@ W .m@.wJ.
not in fact tribal members to have such matters heard befors .M..H_a %m
courts is questionable under our analysis of section How...pwadn.mﬂ.ﬁ.
views discussed above in regard to section 4(4). LB

II. NONCONSTITUTIONAL M.NOWH\HVMW N

There are, in addition, a number of drafting deficiencies Emdwm .
House draft. First, we are concernsd sbout momnm.?b»map e use m.&
sections 2 and 3 regarding “the Federal responsibility for the car

the Indian people” and the “special responsibilities and legal obliga- .

ions to American Indian people.” ‘The use of such language has been
w%ﬁa »%5 by at least one aomﬁ wno hold the Federal Governraent H.mmvmw.m.
sible for the financial support of Indians even n?wwmw .Ooummmawmw.ag
not appropriated any money for such purposes. White v. alifans,
437 F. Supp. 543 (D.8.D. 1977). We fear the language =H~ aw. Is ol
could be used by a court to hold the United States liable for m .
financial support of Indian families far in excess of the provisions o .
title II of the bill and the apparent intent of the &.m?w_.m.pm woudd "
Second, section 101(a) of the House draft, if read literally, Poud
appear to displace sny existing State court Ezm&nﬁoﬁwﬁ.ﬂmw st
matters based on Public Law 83-280. We doubt that id'the init wﬂv&. .
the draft because, inter alia, there may not be in .nﬁmﬁbm@..,.zn ol
courts to assume such State-court jurisdiction ag ﬂwmﬁ.. apparentiy ve,
obliterated by .this provision. T

Gndthgs whidh would Indleate the

e of no congressional findings which.'wou B : )

o et T T it B T et T, e

e Eatien Sncings would strens fews of the Stites should. be solicited  befare

olicy matter. it is clear to us that the v ews o it O o tints Desarimaent

ros: erride State power in this fashion, n pos this D ent

»ahﬂmﬂ.v mﬁmﬂm...rﬁww.ﬁrquwd»mu qwuupne Select Commlittee on Hﬂ&pﬂ...bﬂm—ma 1. Senate-Jo .1 .
Resolution 102 on Feb, 27, 1978. . v
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Third, the apparent intent of section 4(10) is, in effect, to recstab-
ed or disestablished boundaries of Indian reservations
for the limited purpose of tribal jurisdietion over Indian child place-
ments. We think that such reestablishment, in order to avoid potential
constitutional problems, should be <one in a straightforward manner
after the reservations potentially affected are identified and Congress
has taken into account both the ; pact on the residents of the area
to be affected and any other factors Congress may deem appropriate.
The Office of Management and Budget has advised that there is no
objection to the presentation of this letter and that enactment ofthe
House Subcommittee on Indian AfFairs version of 3. 1214 would not

be consistent with the administration’s .objectives. ‘
Sincerely,

: Parricia M. Warp,

Assistant Attorney General.

qUD Qe T dupes
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For example the Justice Department in a letter dated May 23, 1978,
for Assistant Attorney General Patricia Wald to the committee chair-
man ‘expressed numerous practical and constitutional concerns with
the language in S. 1214. ¥ Wmm some of those problems may have bean
alieviated 1n H.R. 12533, I am unaware of any further review by the
Justice Department. In that letter, discussing the House version,
Ms. Wald. raised some serious questions: (1) w_qwﬁrmw the bill under
While v. Califano might hold the Federal Government responsible for

‘the financial support of Indians even though no money had been
appropriated, (2) whether the bill might displace any existiog State
court jurisdiction on Indian child welfare matters in chzo Law 230
States even where tribal courts did not exist, and (3) whether the bill

nught have the effect of reestablishing diminished or disestablisher

boundaries of Indian reservations for the limited purpose of tribal

jurisciction. over Indian child placements.

. In regard to.(3) she wrote:

We think-that such reestablishment, in order to avoid
Jpotential . constitutional problems, should be done in a
stralghtforward mabner after the reservations potentially
affected are identified and Congress has taken into account
both the impact on the residents of the ares to be affected
and any other factors Congress may deem appropriate.

To my kmowledge this issue was never discussed.

The Departruent of Interior, in & seven-page letter dated June 6,
1978 from Assistant Sccretary Foirest J. Gerard, raised numerous
o:.@wsosm about H.R. 12533. Among other considerations Mr. Gerard
said: :

We believeé that many cf the authorities granted by title IT
of the bill are unnecessary because they duplicite authori-

ties in present law, and therefore, we recommend the deletion
of title II.

I would point out that title I remains in the bill largely as drafted
and that it even provides payment to adoptive parents of Indian chil-
dren. In addition, it provicdes for construction of Indian family service
- facilities off of reservations regardless of the size of the tribe or the

availability of existing services and facilities.

It should be noted that many of the concerns expressed by Mr.
Gerard, who is a strong advocate of Tndian, were not, i my opinion,
properly addressed.

In a memorandum dated June 19, 1978, from the Congressional
Research Service, additional points were raised which I believe should
- have been considered more thoroughly.

- Aside from the above Federal concerns, I am even more distrassed
by objections raisect by officials in niy State of Montana after I for-
warded a copy of the bill for review. .

.On June 20, 1978, the following telegram was received by the com-

mittee from Gov. Thomas L. Judge, of Montana.

It has come to my attention that you have schedulerd the
miarkup on HL.R. 12533, the Tudian Child Welfare Act. This
legislation identifies some real problems and we are in agree-
ment. with: the intent of the bill. Yowever, there may be som»

DISSENTING VIEWS:,

MR, 12533 should be sent back to the Subcommittee on .w:EEm
Affairs and Public Lands for additional consideration. @wovtmm.wo V
major defects in eMWm bill and gmpﬁmm of Em%“ %_“_3@. mﬁmﬁmﬂ.@ ar:
affected States and agencies to testify on tne buli- =, 7~ .00

I fesl n specisl responsibility to the House of Repi m.mwww@mem es ﬁm
subntit this dissenting opinion because 1 ém.,m_gn only ' Mem e ey
pressing prave concerns about many of the bill’s provisions. o

Laruely because of my concerns about legal protection ..M.o. the
Indian child, the natural parents, and the pmot.ﬂ%@.%p@w?: muny
chanves were made at & staff level to improve the bill, These ﬁ.__@.,smﬁm. .
were many and substantive and much improvement:w ..Em._.ﬂ.wp.m,ﬁm,amm
verard. Amendments also helped improve the bill bt major: defects
remai. LRy

Euw_.;cun these numevous issues are the cost to this States to mmm_oﬁm
the provisions, new layers of programs for H?:p:_:n.e%mm_....umm . nﬂm
constitntional issues like m%meo-g._éb m;._mEn:o? Hrnm..m were no
avefully enough considered during markup. SR
E_u.mw..m_r_w these problems to the pﬂﬂ@bmob of my colleagues .punr.s._dm
that the bill be rejected until those issues can more carefu % s@
discussed by both the Congress and the public. Below { detall the
proi{ems.

HISTORY OF H.R. 12538 .

; 533 1 ; i ras PAS by the

5. R. 12523 is the outgrowth of S. 1214 which was passed by
mmbpﬁa and assigned to the House Subcommittee on Indian Affairs M.%w
Public Londs. This bill was the markup vehicle in the subcommi b m
and was reported with very little discussion or vﬁﬁo_vpso.p. A3
raembers, ]

> i ; ttee staff, - .

Subsaqaient to the subcommittee markup, the subcommi staff, -
Ex::.n.,:we_. noting the mejor defects of 8. 1214, drafted an ngﬂﬁ .
new hill, H.R. 12533, and QEEWS: it as the Ep%ch@&#.&@ for.the .
full Inteior and Insular Affairs Committee. .. " "

- Marknp was scheduled for 2 or 3 weeks during i:.ow time 11 w.ﬁww
objection and numerous questions which “.Bmsﬁmmw.ﬁ many of- ¢
chanees being made to improve the legal protections b.o%...ﬁoaﬁ_ﬁm_
in the bill. ) i e beoqusat

To my knowledwe the new bill, H.R. 12533 and .the subsequent. .
dralts were never mgﬁpmu‘ ow.nﬁp.eom to the States; u 43@@. Eaﬁm@

public and private welfare agencies, or eveén. to, .&m..”.nnﬁp..a E.W Bs o

The bill should have been circulated for comment in hg] t of the
major revisions made and being copsidered.

ALANY GROUPS BOUGHT .PUUH‘HHOZ.P.W TIME

i includi the Depart-
It should be pointed out that many groups, E&m@ﬂﬁ.. opa
ments of Hbgumz. and Justice, expressed the need: for: either, major
. _‘ wes or additional time to study the bill and COITL ge T

¥
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il} effect. T urge you to hold hearings on the bill to allow us
time to present our concern. I am sure you want to insure that
problems are solved without creating new ones at the same
time. Thank you very much for your consideration of this
request. o
That message was.received just 1 day before reporting the 'bill.
and the request was not granted. I suspect the concerns of Governor.
Judge would have been reflected by other States, espetially Public-
Law 280 States, had they been more aware of .ag.,vuofmaum.
Below is a letter from the State of Montana attorné
. rehabilitation services. The letter is unsigned ‘becd
transmitted to me by telecopier on the day before. thie His;
subsequently sent in the form below and not received.in: my: office.
until 5 days after the markup. I suggest all Membérs will'want t6 regd.
this letter before voting on the bill. ST o

STATE oF H/Hoz.nmsz? o
SociaL AND REHABILITATION, SESVICES, .-
Helena, Mont., Jung 20, 1973. .
Hon. Ron MARLENEE, R e P
Congressman from Montana, U.S. House of Representalivés;
Washington, D.C. i R
Dzar Coveressuan MARLENEE: In response to a request. r.ﬁ_zs
Bob Ziemer of your staff, the Office of Legal Affairs of the Montana
Department of Socizl and Rehabilitation Services has réviewed H.K.
12533—The Indian Child Welfare Act. I
Our study of the bill has been hurried, but we can moqnmm.o numersus
problems in the delivery of social services to Montana Indian children
and families if the act is passed in its present form. For this reason we
urge you fo ask the Committee on Interior and Insular Affairs to
defer Turther markup on the bill until affected States, and especially
Montana, can more {ully comment on its consequences. .
Constitutional questions aside, several problems of implementation
are readily apparent from reading the bill. For example, although the
bill requires %

tate courts to give preference to certain omes in &poﬁm
Indian children based on evidence in the record, the bill does not
provide any mechanism requiring the family or the tribe to present
such evidence. Nor does it create a means by which already over-
burdened State courts can discover such evidence on their own.

But even more disturbing to the Montana Department of Sccial E:_.
Rehabilitaotion Services is the bill’s lack of clarity .on’the issue of
payment for social services for Indian children an ./.mm.B.Em.m.. mwogmn
201(b) of title II of the bill states: RS L

The provision or possibility of assistance under this act
shall not be a basis for the denial or wmmsn.aop.wm.,m.ﬂum m,mmymmJ
ance otherwise authorized under titles: IV-B an of::the;
Social Security Act or any other other feders 1 ;
vHJOMHPB- . . o te *_ M. _\ﬁ *

This language suggests a strong possibility that a State whose courts
had not evercised jurisdiction 04355 Indian child or mm‘wﬁq would be
called upon to fund at least part of the social services delivered to that

Indian child or family. This office believes that in all cases in which
an Indian tribal court exercises jurisdiction the financial burden for
roviding social services should fall cxclusively upon the tribe and the
federal Government.

In addition, it appears that tribal courts may pick and chooss those
Indian children over which they will exercise jurisdiction, however
State courts are allowed no choice. One potential result, of course, is
that tribal courts will waive jurisdiction in all difficult or expensive
cases while State courts and, hence, the State agencies administering |
title IV and title XX will have no choice but to accept those cases.
Such a situation is cleat]y inequitable.

As can be seen from these comments the Indian Child Welfare Act
leaves many issues unresolved. Although quick action on the bill may
be politically expedient, the Montana Department of Social and Reha.-
bilitation Services strongly recommends that full and deliberate con-
sideration be given to all aspects of the bill.

If we can provide further assistance to You, please feel free to
contact us. :

Sincerely yours,:
e i Ricuarp A. Werzg,
Stayf Attorney, Gffice of Legal Affairs,
; Moniana Department of Social and
Behabilitation Services.

With regard to the above letter, Members will note the concern
mJEmmmom about the possible financial burden. I need not remind my
colleagues that one of the major costs of local and State governments
are the courts. And in light of the Proposition 13 attituds across this
country I question the wisdom of passing legislation-which may have
significant impact on State and county ﬂ:ﬁmw.gm without one 1ota of
evidence in the record as to what thab cost might be. On this issue
alone the bill ought to be rejected and returned to committee for
additional hearings.

It should be poted, in fairness, that many church groups urged
pnssage of the bill. However, the National Conference of Catholic
Charities raised many substantive questions. While many of those
were resolved in the redrafting of the bill and the smendment process,

_others remain outstanding.

But perhaps one of the strongest arguments for defeating the bill
came 1n. o letter of June 12, 1978, from the National Council of State
%:Ema ﬁmﬁ.@g Administrators. The concluding paragraph of that
etter said:

The National Council of State Public Welfare Adminis-
trators believes that H.R. 12533 should not be enacted
prior to a much broader consultation than has thus far been
achieved by .the responsible congressional committees.
Enclosed is a resolution approved by representatives of 38
States and two jurisdictions present at the council meeting
on June 7-8, 1978 in support of this recommendation,

Below is a copy of the resolution adopted by over two-thirds of the
States public wellare administrators.-
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Narionan Councin oF Srars o

Pysric WELFARE ADMINISTRATORS
oF TEE Aixtrican PubrLic WELFARE ASSOCIATIO
Washington, D.C:, June 7, 1973. ..

SOCIAL SERVICES COMMITTEE RECOMMENDATIONS® . -

Indian Child Welfare Act—H.R. 12533 (S. 1214) :

i. Support objectives of propesed legislation to establish safe-
guards against separation of .F..rpu children from their parents and
mappropriate foster care or adoptive placements outside the cultura)
setting of the Indian child.

2. Hecommend the council note that, while many constructive
changes over the Senate-passed bill (8. 1214) have been incorporated
in the House version, there remain a significant number of provisions
whose impact on Indian [amilies, tribal courts, State courts, and-
State and local child welfare services programs needs.to be explored
more extensively than has been done. S e

3. Express concern that the bill as written may:; E.w',%ﬁmumn its

objective of achieving stability and péermisnency.for the Indian.child
whose home situation is such that temporary oi permanent placement
becomes & necessity, and that the result may’'be many mc.or children
will be well served neither by the state/local public.child-welfare system -
or by the Indian comamunity. PRI : R

4. Recommend that H.K. 12533 in its June 7.¥ Be: viddely
disseminated for discussion among affected groups, inthaging the ziors .
than 270 federally recognized governing bodies of Indian tribes, bends, °
and groups, as well as to representatives of State courts, juvenile
judges, and public and private child welfare services agencies, before -
being debated by the full House. S . -

In addition, it is my understanding that a telegram: was recetved by
the full committee just prior to markup from ma.ﬂ\pﬁ_n:&:ﬁuo:ﬁe._
of Juvenile and Family Court Judges, or a similar orgazization, asking
for additional time for review. I did not see a copy of that communica”
tion but I was advised it exists. S e

I apologize for this lengthy dissent because basigally I agree that
some Em@:ﬂg is peeded to give Indian tribes greatér voice in-the’
placement of Iridian children. However, this bill gdés way beyond "}
what is needed by authorizing = whole new layer of Indiagn programs:
both on and off the reservations, payments to addptive parents of
adopted children, a certain impaet on State courts, and the possible
upsetting of boundaries for jurisdictional questions. For these and
the other reasons outlined above I urge my colleagunes to defeat this

bill. .

. RoX MARLENEE.

Huﬂ wg—.oqmn by the National Councll of State Publle Welfare Administrators on June 7, .

O




