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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

FINE CONSULTING, INC. et al,
Plaintiffs,

V.

)
)
)
) Civil Action No. 1:12-cv-00004-LH-RHS
)
)

GEORGE RIVERAEgt al,
Defendants. )

)

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

INTRODUCTION TO ARGUMENT

Plaintiffs Fine Consulting, Inc., a Kentucky corpbon, d/b/a The Fine Point Group
(“Fine Point”) and Randall A. Fine (“Fine”) haveesliDefendants for tortious interference with
certain contracts executed with Buffalo Thunder. IBTI") and Pojoagque Gaming, Inc.
(“PGI"), governmental instrumentalities of the Pleebf Pojoaque. Compl., p. kee,Aff. of
Frank Demolli, s 2-5, attached hereto as Ex. dinkifs seek money damages.

All of these claims have their origin in (a) comwial dealings and consensual
commercial relationships (the referenced contractd Randall Fine’s Pueblo of Pojoaque
gaming license) between Plaintiffs and the sevetedblo of Pojoaque governmental entities or
instrumentalities for whom the Defendants servefisials, officers or employeesSée Motion
to Dismiss, { 1-12; (b) the termination of thosatcacts; (c) the revocation of Plaintiff Fine’s
Gaming license; and, (d) in various disputes grednth those relationships, all involving
actions and decisions of the Defendants occurringPaeblo of Pojoaque grant landee,
Compilaint, s 4-10See Aff.s of Frank Demolli (Ex. 1) and Allen Mosley (ER) attached to the

Motion to Dismiss.
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The two contracts in question are the Employmemt@at (Ex. 1, Compl.) and the
Consulting Contract (Ex. 2, Compl.). The Employm€&woitract involves Plaintiff Randall Fine.
As an employee of BTl and PGI involved in managenwérthe Pojoaque casinos, Mr. Fine’s
services and his rights under the Employment Conhireere contingent upon him maintaining
his Pojoaque gaming licens&ee, | 2(b)(i) of the Employment Contract. The Consgjtin
Contract involves Plaintiff Fine Point, but was tingent upon Plaintiff Fine’s availability and
licensure to provide core services under Fine Poioontract (s 1.6, 2. and 11.b) of the
Consulting Contract.

Per 8 2(b)(ii) of the Employment Contract Plaintiine was hired as an employee
answering directly to Defendant (Pueblo of PojoaGo®ernor) George Rivera as Governor and
in his capacity as President of BTl and PGl—theegomental corporations which actually
operate the Pueblo’s casinos. Fine was not hireghasdependent contractor to operate those
casinos, a management contractor status that weaud required approvals of the contract by
the Pojoague Pueblo Gaming Commission (“PPGC”) Mational Indian Gaming Commission
(“NIGC”) which were not obtainedsee 8 10-8-8 Pojoaque Gaming Ordinance and 25 U.S.C. §
2711. Failure to obtain NIGC approval of such ma&magnt contracts renders them vaid
initio. First American Kickapoo Operations, LLC Multi Media Games, Inc412 F.3d 1166,
1176 (10" Cir. 2005).

Significantly, Plaintiffs agreed in both Contradisat all disputes arising from the
Contracts would fall within the exclusive jurisdant of the Pojoaque Pueblo Tribal Courts and
would be “governed exclusively by the laws of theeBlo” § 7(g), Empl. Contract; § 20(f),
Consulting Contract. Neither Contract contains avaiver of the Pueblo’s or any of the

referenced tribal entities’ sovereign immunity fremconsented civil lawsuits in any court; and,
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Plaintiffs in both contracts expressly waived theght to a jury trial as to “any litigation based
[on the contract], or arising out of, under, orcomnection with this Agreement or any course of
conduct, course of dealing, statements (whethéronaritten) or actions of either or both of the
parties hereto” 8§ 7(h), Empl. Contract; 8§ 20(g) Sdhing Contract).

A related dispute referenced in the Complaint4$s 46-63)—and which Fine claims
satisfies the “improper means” element of his twams (Compl. § 69)—involves prior and
ongoing PGC license revocation proceedings reggréfime’s gaming license. Ex. 3 to the
Complaint is the Pojoaque Tribal Court’s proceduletision of December 15, 2011 kme, et
al. v. Pueblo of Pojoaque Gaming ComntGgse No. 11-4083-CV ruling that a hearing before
the Gaming Commission was required before Finesnkke could be revoked. All of Plaintiffs’
references to Defendants’ “illegal” conduct resperthe Gaming Commission’s prior efforts to
revoke his gaming license without a hearing aregdaggerated references to the Tribal Court’s
ruling that there were procedural defects in thecess initially used to seek revocation of that

license® Attached to the Demolli Aff. as Ex. B is the Comipk in the new license revocation

! PPGC’s action to revoke Fine's gaming license mitha hearing—found to have been a
procedural flawed process—cannot establish the ropgr means” element of the tort of
interference with contractual relations if the N&fexico law defining that tort is ultimately
borrowed and applied by the Pojoaque Cougtidly v. St. Vincent Hospital,02 N.M. 201, 692,
207 P.2d 1350 (N.M. App.1984):

In arguing that the hospital violated its bylawsl aeached its decisions in
a procedurally suspect manner, Kelly asks thistdounclude in the definition of
“improper means” such actions as would ordinarigkeout claims of ultra vires
or violations of procedural due process. Restatemsumpra, Section 766A,
comment e, describes “improper means” as actiorishwdre innately wrongful
or predatory in character. As a matter of law, bategations of violation by
bylaws or procedural due process, without morendbmake out a claim of
improper means under a claim of tortuous interfeeemith contractual relations.

Whether the Complaint’s allegations otherwise $atise “improper motive” element of that tort
will (if that court borrows New Mexico law respeaagi this tort) ultimately turn on the Pojoaque
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proceeding initiated before the PPGC on Januarg032 (without exhibits). If that license
revocation becomes final, Plaintiff Fine will hame gaming license. This will independently
negate any rights Plaintiffs had or might have teadnforce either contract from and after such
license revocation.

All of the Defendants named in this action are cafs, officials or employees of the
Pueblo of Pojoaque, the PPGC and/or BTl and PQGi.tl® reasons set out in the Motion to
Dismiss, and addresseadfra at Part II.D., all the Defendants were acting imirthofficial
capacities in connection with one or more of tHeseblo entities when the actions giving rise to
this lawsuit occurredSee Motion to Dismiss s 1-12 and the Affs. of Demaliid Mosley.

Il. THIS COURT IS REQUIRED TO DISMISS OR STAY PLAIN TIFFS’ SUIT DUE
TO THEIR FAILURE TO EXHAUST TRIBAL REMEDIES

A.
National Farmers Union v. Crow Tribe of Indiar1 U.S. 845 (1985) arldwa Mutual
Insurance Company v. LaPlan#®30 U.S. 9 (1987) hold (except for certain exiceys not here

relevanty. that where a party seeks to secure a federat colimg on a civil cause of action

Courts’ rulings on whether any of Defendants’ atsievere or were not primarily motivated by
concerns about protecting the legitimate interebthe Pueblo and its casinos, as maintained by
Defendants and by BTl and PP&ee,termination letters of March 14, 2011 and February
2012, Exs. L & M (and s 7 and 8 of), Demolli Aflartin v. Franklin Capital Corp.145 N.M.
179, 182195 P.3d 24 (N.M. App. 2008):

If the defendant interfered in some way with thaimiff's contract “[tlhe
inquiry, in the end, should be to determine thddddant’s] primary motivation
for the interference. If it was primarily impropehen the [defendant] has no
privilege. If it was primarily proper, then liakyi should not attach.” Id.  23.

% National Farmers Unionat 856. n.21 (“We do not suggest that exhaustionlavbe required
where an assertion of tribal jurisdiction ‘is matigd by a desire to harass or is conducted in bad
faith,” cf. Juidice v. Vaijl430 US 327, 338, 51 L Ed 2d 376, 98 S Ct 121¥T7),%r where the
action is patently violative of express jurisdici@d prohibitions, or where exhaustion would be
futile because of the lack of an adequate oppdstuni challenge the court’s jurisdiction.’l
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arising on lands constituting a federally recogdideibe’s Indian Country based on voluntary
transactions or other consensual relationships detwne of the parties to the dispute and a
tribal member, tribe or tribal entity of that trilfer Pueblo), the federal court must dismiss (or
stay) the federal suit until plaintiff has exhauwsies tribal remedies—so long as there exist
colorable tribal court jurisdiction over the claipked undeMontana v. United State450 U.S.
544 (1981) and/owilliams v. Lee358 U.S. 217 (1959)

The same rule applies where (as here) a plairggks relief against a tribal entity or
officials, officers, employees of the tribe or &lkentity (including in-house attorneys) based on
actions they took in the Pueblo of Pojoaque’s Ind@ountry in connection with the subject
transactions or consensual relationships; andratesapplies without regard for the defendants’
status as members or non-members, although twbeoDefendants (Rivera and Lopez) are
Pojoaque tribal members.

In Strate v. A-1 Contractoyss20 U.S. 438 (1997) andtkinson Trading Co., Inc. v.
Shirley, 532 U.S. 645 (2001), the Court reaffirmed the eshan of tribal remedies
requirements oNational Farmers Uniorandlowa Mutualwhere there exists at least a colorable
claim that the federal requirements for exercisé&ribl jurisdiction over a non-Indian party are
met. This exhaustion requirement has been reaffirmany timesSee, Granberry v. Gree481
U.S. 129, 131 and n.4 (1987) (construing the datexhaust tribal remedies as imposing “an

inflexible bar to consideration of the merits oktfhabeas] petition by a federal court, and

Paso Natural Gas Company v. NeztsoSih U.S. 473 (1999) (exhaustion of tribal remedies
required where the Congress has clearly expresseadtent that a particular federal claim be
heard only in a federal forumNevada v. Hicksp33 U.S. 353, 369 (exhaustion of tribal
remedies is not required where there is not everolarable basis for exercise of tribal
jurisdiction; held: since tribal court had no juligtion to adjudicate tort and 8§ 1983 claims
against state officers, exhaustion of tribal reragdivas not required as to suit pleading such
claims). None of those exceptions apply here.
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therefore requiring that [habeas] petition be dss®ad when it appears there has been a failure to
exhaust” (inserts added)iartman v. Kickapoo Tribe Gaming Commissi@&i9 F.3d 1230,
1233 (18" Cir. 2003) (affirming dismissal for failure to eahst tribal remedies of a federal civil

suit against Indian tribe, its gaming commissiod ardividual gaming commissioners alleging

wrongful suspension of plaintiff's tribal gamingcéinse without a hearing)—reaffirming that
exhaustion of tribal remedies in such circumstansesiandatory,Smith v. Moffett947 F.3d
442, 446 (18 Cir.1991) (order dismissing civil suit againstieas tribal officials to the extent
the claims pled arose on the Navajo Indian Reservand reiterating that the duty to exhaust
tribal remedies in such cases is mandatory—follgwire “inflexible bar” analysis déranberry

v. Greet, suprg Stock West Corporation v. Michael Tayl®64 F.2d 912, 920 {dCir. 1992)
(en bang (affirming dismissal for failure to exhaust trib@medies of suit pleading civil tort
claims filed by non-Indian contractor against iniBe non-Indian attorney for tribe who
provided legal opinion for Indian tribal corporaig where the opinion was prepared on the
reservation in connection with an on-reservati@amsaction between the tribal corporations and
the non-Indian contractor since there was coloraiidal court jurisdiction over the claims under
Montang; Graham v. Applied Geo Technologies, 1893 F.Supp.2d 915 (S.D. Miss. 2008)
(requiring exhaustion of tribal remedies on forrearployee’s civil suit against tribally-owned,
tribally chartered corporation and various non-&mdofficers and employees theredgnk One,
N.A. v. Lewis144 F.Supp. 2d 640 (S.D. Miss. 2001) (exhaustiotmibal remedies required on
non-Indian creditor’s effort to compel arbitration tort claims of fraud filed in Choctaw Court
in connection with installment sales contracts ekt on Choctaw Indian Reservatioajf'd
sub nom Bank One, N.A. v. Shuma&@] F.3d 507 (8 Cir. 2002),rhrg and rhrg en banc

den'd, 34 Fed. Appx. 965 {& Cir. 2002),cert. den'd.,537 U.S. 818 (2002)TTEA Corp. V.
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Ysleta del Sur Puehld81 F.3d 676 (B Cir. 1999) (exhaustion of tribal remedies requiced
tribe’s claim that contract with non-Indian was dounder 25 U.S.C. § 81)Ninigret
Development Corp. v. Narragansett Indian Wetuontdaltsing Authority 207 F.3d 21, 31 {1
Cir. 2000) (“The tribal exhaustion doctrine holdst when a colorable claim of tribal court
jurisdiction has been asserted, a federal court (aagl ordinarily should) give the tribal court
precedence and afford it a full and fair opportyhit determine the extent of its own jurisdiction
over a particular claim or set of claims.”).

Satisfying the duty to exhaust tribal remediesunexg adjudicating the tort claims pled in
this action in the Pojoaque Trial Courts and takamgappeal to the Pojoaque Appeals Court.
lowa Mutual Insurance Company v. LaPlante, sugrd7 (“Until appellate review is complete,
the Blackfeet Tribal Courts have not had a full appnity to evaluate the claims and federal
courts should not intervene”)See, Pueblo of Pojoaque Tribal Council Resolution 98-52
(“Pojoaque Pueblo Appellate Procedure”), appenddtd Demolli Aff. as Ex. J. Since Plaintiffs
have not exhausted their tribal remedies as to slawms, they must be dismissed.

B.

Plaintiffs’ duty to exhaust tribal remedies did ot away just because Plaintiffs won the
race to the courthouse. That duty exists even wigeitribal lawsuit is pending at the time a
federal action is commenceBrown v. Washoe Hous. Autl®35 F.2d 1327 (1D Cir. 1988)
(dismissing non-Indian plaintiff's suit for failute exhaust tribal remedies even though no tribal
court action involving that dispute was pending argressly rejecting argument that exhaustion
was not required in that circumstanc&mith v. Moffett947 F.2d 442, 445 (10Cir. 1991)
(same);Sharber v. Spirit Mt. Gaming, Inc343 F.3d 974 (8 Cir. 2003) (same)Burlington N.

R.R. v. Crow Tribal Counci940 F.2d 1239, 1245-1247"(&ir. 1991) (same)Weeks Const.,
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Inc. v. Oglala Sioux Hous. Auth797 F.2d 668, 673-674 t?SCir. 1986) (same)Ninigret
Development Corp. v. Narragansett Indian Wetuontdaltsing Authority 207 F.3d 21, 31 {i
Cir. 2000) (same).

Indeed, the whole federal policy of requiring exstaan of tribal remedies would be
rendered meaningless if that policy could be evaaedimply winning a race to the federal
courthouse. This is especially true where, as hbeeparty seeking to evade tribal jurisdiction is
a non-Indian Plaintiff seeking judicial relief agat officials, officers and employees of tribal
entities for causes of action arising within thigidian Country, as to which it has long been
settled that tribal courts are the appropriate fegdor resolving such disputéglilliams v. Lee,
supra.

Here, moreover, there are ongoing license revatgiimceedings involving the same
gaming license and license revocation issues congaleof by Plaintiffs at {s 34, 46-63 of the
Complaint. That proceeding is now pending before RIPGC and the initial appeal from that
proceeding will be to the Tribal Courgee,Ex. 3, Pl. Compl. Plaintiffs have now sought
additional relief in the Pojoaque Court in No. 10838-CV arising from the same consensual
relationships here involved—the license and the EBfract. However, BTl and PGI are not
parties to that action, and cannot be bound byralmg the Tribal Court may issue regarding the
FPG contractJicarilla Apache Tribe v. Hodel321 F.2d 537, 540 (i’DCir. 1987) (“[n]o
procedural principle is more deeply imbedded in¢bexmon law than that, in an action to set
aside a lease or a contract, all parties who magffieeted by the determination of the action are
indispensable.”)See Exs. J and M, and { 8, Demolli Aff. Plaintiffs aret permitted to pursue
simultaneous tribal and federal court relief onpdies arising from the same consensual

relationshipslowa Mutual, supraat 14-18.
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C.

The Pueblo of Pojoaque is a different law-makingsgliction than the State of New
Mexico.Nevada v. Hicks533 U.S. 353, 361 (2001}yilliams v. Lee358 U.S. at 220-223 (1959)
(holding that absent governing acts of Congrestiaintribes have “the right to make their own
laws and be ruled by them” and to have that lawiegpo private commercial disputes between
tribal members and non-members arising in theididn Country”);see, Garcia v. Gutierrez,
147 N.M. 105, 217 P.3d 591, 594-598 and n.2 (N.8Q9 (reaffirming that Pueblo of Pojoaque
grant lands are Indian Country for civil jurisdarti purposes, but rejecting contention that non-
Indian fee land within the Pueblo’s grant boundadenstitutes land satisfying the “home state”
test of UCCJEA for child custody jurisdiction detenations).

Accordingly, the underlying tort and choice-of-law rules imptex by this dispute are
supplied by the local laws, customs and traditioindhe Pueblo, not by the laws of New Mexico.
See, Greentree Servicing, LLC v. Cisner®8, ILR 6021, No. 10-3889-CV (Jan. 12, 2010)
(recognizing the evolution of Pojoague common lg&x. C, Demolli Aff.); Palencia v.
Pojoaque Gaming, IncNos. 01-2622-CV and 01-2633-CV (April 7, 2001) (exping how
Pojoaque customs and traditions influence the Ro@aourt’s interpretation of the ICRA) (Ex.
D, Demolli Aff.). Moreover, Plaintiffs expressly sgged that tribal law would supply the rule of
decision for disputes involving these contractg(® of the Employment Contract and 8 20(f) of
the Consulting Contract. Thus, whether any conémgaged in by any of the parties to this

action within the Pueblo of Pojoaque Indian Coursryactionable in tott—or did or did not

% Seefn. 1 supra.Also (if the Pojoaque Courts ultimately adopt Newexito law to decide this
case), that Court will have to determine whethey &efendant was actingltra vires his
authority—a question that also bears on whethesedbaon Pojoaque law and analysis of the
relevant documents and actions involveek, e.gex. | (and {s 7-9), Demolli Aff.) any of their
conduct was or was not tortiouseflon v. Sawyersl39 N.M. 637, 137 P.3d 577, 581 (N.M.
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constitute a breach of contract—are questions whetjuires examination and determination
under the laws of the Pueblo, not under the lawthefState of New Mexico or of any other
jurisdiction. PeWilliams v. Lee, suprdribal governments and tribal courts have the seiger
power to make their own laws and to determine tlopgr interpretation and application of those
laws to all persons under their jurisdiction, irdihg their law of torts and damages. Where such
tribal law questions must be addressed, this pesvidn even stronger ground for requiring
exhaustion of tribal remedies.S. v. Tsosi€92 F.2d 1037 (10 Cir. 1996) (federal court’s duty
to require exhaustion of tribal remedies is espigcidear where questions of tribal law are
involved); Hartley v. Baca97 N.M. 441, 640 P.2d 941 (Ct. App. 1981) (tribalid jurisdiction
preempts state court jurisdiction over tort claifitsd against an Indian defendant based on an
accident in defendant’s Pueblo “Indian Countrysge also, In re Estate of Tsinahnajinrig.
SC-CV-80-98 (Nav. S.Ct. 2001) (rejecting Englishmeoon law rule set forth in Prosser and
Keeton on the Law of Torts, §§125A-127"(Bd. 1984) barring wrongful death actions brought
by survivors on behalf of decedent in absence @frengful death statute and holding that
“Navajo common law permits a wrongful death actaespite the lack of a wrongful death
statute”);Bolanos v. Gulf Oil Corp502 F.Supp. 689 (W.D. Pa. 1980) (whether defendanté

in causing criminal proceedings to be initiated iagfa plaintiff in Guatemala gave rise to
actionable tort claims for “malicious prosecutioor’ “abuse of process” had to be determined
under the law of Guatemala (where the criminal peaings were filed) rather than under the

law of Pennsylvania where plaintiff's civil suit rfdort damages was filed; hence, plaintiff's

2006) (“A corporate officer acting outside the seopf his authority...may be liable for
interfering with a corporate contract”). Howeveoy the reasons set out above, that question
cannot be answered solely by examining the langudgthe contract. Tribal customs and
traditions also have to be taken into account.

10
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Pennsylvania suit was properly dismissed underroh@cbf forum non conveniens.aff'd, 681
F.2d 804 (% Cir. 1982).

Here, it is clear that the Pueblo of Pojoaquéésjtirisdiction having the most significant
relationship to the conduct which Plaintiffs claiwas tortious. Hence, it is the Pueblo’s law
which supplies the rule of decision on whether lmg actionable in tort or contract has
occurred here. Moreover, Plaintiffs agreed thatRheblo’s customs, traditions and laws would
govern in all disputes regarding interpretatiorthafse contracts. Y 7(g), Ex. 1 to Compl.; {1 20(f),
Ex. 2 to Compl.see Demolli Aff., Ex. I. Nor does it help Plaintiffs & diversity jurisdiction has
been invoked. The duty to exhaust tribal remedmdies with equal force in diversity cases.
lowa Mutual Insurance Company v. LaPlante, supranBOne, N.A. v. Shumake81 F.3d 507,
515 (8" Cir. 2002).

D.

Plaintiffs’ contention (Compl. 1 48 and p.4 ofrmtto Compl.) that these Pueblo officers,
officials and employees were actinfjra vires or somehow on their own and not on behalf of
the entities by which they were employed or appairs plainly ludicrous in conteftand is, in
any event, legally irrelevant for purposes of tklistion. Exhaustion of tribal remedies is in any
event required even if Defendants actdtta vires and are not protected by the Pueblo’s
sovereign immunityBurell v.Armjiq 456 F.3d 1159, 1164 (£CCir. 2006) (noting that district
court properly required non-Indian plaintiffs tohexist their tribal remedies before seeking
money damages in federal court on civil claims faoney damages against Pueblo official

notwithstanding allegations that the defendantc@fs actedultra vires their authority);

* If the Defendants truly actedltra vires, then the termination of the Fine contract, the
revocation of the Fine license and the terminatibtihe Fine Consulting Contract never occurred
and Defendants could not be liable for interferewdé the subject contracts by (as claimed by
Plaintiff) inducing their termination—because theguld now remain in force.

11
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MacArthur v. Jan Juan Count$09 F.3d 1216, 1227 (T(I:ir. 2002) (reversing district court’s
dismissal of claims arising within Indian Resergatiboundaries on jurisdictional (sovereign
immunity) grounds because district court shoulst firave required exhaustion of tribal remedies
to give tribal court first chance to rule on thesaeeign immunity defensepBrown v. Washoe
Housing Authority835 F.2d 1327 (IO Cir. 1988) (staying federal proceedings for distdourt

to “consider whether on the facts of this case félderal action should be stayed pending further
tribal court proceedings or dismissed under .National Farmers Union”even though the
district court had already ruled that the tribdleshelant had waived its immunity as to the claims
pled); Whitebird v. Kickapoo Housing Authorit§51 F.Supp. 928 (D.Kansas 1990) (plaintiff had
to exhaust tribal court remedies on claims agangployees of tribal housing authority even if
those employees were not protected by sovereigruimt).

Indeed, one of the issues on which exhaustiondsired is the question whether the
Defendants here were or were not actitiga virestheir authority and are or are not protected
by the Pueblo’s sovereign immunitylcArthur v. San Juan County, supra; Burrell v. Aoni
603 F.3d 825 (fb Cir. 2010) (applyingultra viresdoctrine in ruling that the defendant Pueblo
officials were all protected from civil damage liitly by the Pueblo’s sovereign immunity);
Ninigret Development Corp. v. Narrangansett Indietuomuck Housing Authorit207 F.3d
21 (T Cir. 2000) (ruling that plaintiff was required éxhaust its tribal remedies as to plaintiff's
contract claims even though tribal defendant hadredhits sovereign immunity as to those
claims);Davis v. Mille Lacs Band of Chippewa Indiat83 F.3d 990 (8 Cir. 1999):

Dauvis first argues that exhaustion of tribal renesds not required in this instance

because the Band has explicitly waived its soverémgmunity for the type of

claims alleged in her complaint. We disagree. Waakoread a purported waiver

of sovereign immunity by the Band as doing awayhwihe exhaustion

requirement. In fact, the Supreme Court has stdtat the issue of a tribe’s
sovereign immunity is the very kind of questiontttgato be decided in the first

12
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instance by the tribal court itsefiee National Farmers}71 U.S. 855-56, 105

S.Ct. 2447 (“T]he existence and extent of a trimairt’s jurisdiction will require

a careful examination of tribal sovereignty.... W&dieve that examination should

be conducted in the first instance in the Tribau@dtself.”); Duncan,27 F.3d at

1299.

Marceau v. Blackfeet Housing Authority19 F.3d 838 (8 Cir. 2008) (even though tribal
defendant had waived its sovereign immunity, exhansof tribal remedies would have been
required_but for the fact that defendant “forfeited argument that the tribal court should decide
the immunity issue by failing to raise it until the . . . petition for rehearing” and where tribal
court had already ruled on same legal issue inaa pase)Auto-Owners Insurance Company V.
The Tribal Court of the Spirit Lake Indian Resetwaf495 F.3d 1017 (8 Cir. 2007) (holding
that federal plaintiff was required to exhausttitisal remedies on claim against tribal defendant
without regard to whether defendant possessed dwmiaaved its sovereign immunitygharber

v. Spirit Mountain Gaming, Inc343 F.3d 974 (8 Cir. 2003):

Nor did the district court err in concluding thagttribal exhaustion requirement

also applies to issues of tribal sovereign immuritgtermining whether the tribe

has waived immunity, or whether Congress has albedgés immunity, requires

“a careful study of the application of tribal lavesd tribal court decisionsStock

West Corp. v. Taylo964 F.2d 912, 920 {dCir. 1992);see also Nat'| Farmers,

471 U.S. at 855-56, 105 S.Ct. 2447. Accordingly thstrict court properly

“stayed its hand until after the ... Tribal Courtsse the opportunity to resolve the

guestion.”Stock West Corp964 F.2d at 920.

Moreover, Plaintiff Fine otherwise admitted in thery proceedings which led to the
Pojoaque Court’s ruling of December 15 (attachef»as3, Compl.) that it was the PPGC—not
Defendant Rivera (its Chairman), not Defendant Dién(its attorney), not Defendant Zucker
(its Executive Director), and not Defendant Eddapéz (one of the Gaming Commissioners)—
which revoked his license in March 2018ee Exs. E & F, Demolli Aff. where Plaintiff Fine

informed the Court that “...The facts in this case simple and uncontested. Mr. Fine held a

gaming license issued by the PPGC; the PPGC sutymevbked that license without granting

13
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Mr. Fine a hearing;” (Page 1) (emphasis added));“@n March 14, when the PPGC improperly

revoked Fine’s key employee license,” (Page 8) (mmis added). Plaintiff Fine has likewise

claimed that it was BTl and PGI which terminated tontract—not these DefendarBge ExX.
G, Demolli Aff..

.  THE POJOAQUE TRIBAL COURTS CLEARLY HAVE COLORA BLE
JURISDICTION TO ADJUDICATE PLAINTIFFS' TORT CLAIMS

The headquarters of the Pueblo of Pojoaque, adubgect tribal gaming corporations and
of the Gaming Commission are all located on PuetfioPojoaque grant lands and all
Defendants’ actions complained of by the Plaintiffsthe part of the Defendants occurred, if at
all, on Pueblo of Pojoaque grant lands within tlhelfto of Pojoaque Indian Country. (Mot. To
Dis., s 9 and 10).

Both Mr. Fine’s gaming license and the contractsekecuted with the two gaming
corporations clearly constitute consensual relatigrs of the sort which give rise to colorable
Tribal Court jurisdiction under th®ontanatest. Montana v. U.S. suprat 565;Strate v. A-1
Contractors, suprat 445-447Atkinson Trading Co. v. Shirley, supah 655-666 MacArthur v.
San Juan Countyt97 F.3d 1057, 1071 (faCir. 2007):

There is no doubt that an employment relationslegvben two parties is
contractual in nature. In fact, the common lawt tcause of action for
interference  with contractual relations encompasseserference with
employment, even where the employment is at widln§2quentially, Montana’s
consensual relationship exception applies to a momber who enters into an
employment relationship with a member of the trif@&tations omitted).

There is an obvious logical nexus between thosearmual relationships as evidenced by
those contracts and the license and the sole calusetion pled here; that is, the tort of

interference with contractual relations regardingse same contract#tkinson Trading

Company, Inc. v. Shirley, supah 123 S.Ct. at 1833 (requiring that the causectibia pled must
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have some logical connection (“nexus”) to the uhaleg consensual relationships to anchor
Montanajurisdiction); MacArthur v. San Juan Count$09 F.3d 1216, 1223 (T(Cir. 2002) (the
Montana nexus requirement is not met where there is noc#&gconnection between the
plaintiff’'s cause of action and the underlying cemsual relationships).

In these circumstances, the Pojoaque Tribal Cdedrly has colorable jurisdiction to
adjudicate Plaintiffs’ claims undewilliams v. Leeand Montana, just as that Court had
jurisdiction to adjudicate Plaintiffs’ claims agatrthe PPGC in the prior suit they filed in that
Court: No. 11-4083-CV, to appeal the PPGC's initi@vocation of his gaming license, the
decision in which is appended to his Complaint as3 and, over Plaintiffs’ new claims filed in
that proceeding in February 2012 (Ex. N and  8nale Aff.)

A.

In Williams v. Lee358 U.S. 217 (1959) the Court barred the exercfsstaie court
jurisdiction over causes of action arising on Imdraservations in which non-Indians sought to
sue Indians for such causes of action, ruling thiaél courts were the proper forum for hearing
those cases. In this regard, the Court stated.&3tp 223:

There can be no doubt that to allow the exercisstate jurisdiction here would

undermine the authority of the tribal courts overs®vation affairs and hence

would infringe on the rights of the Indians to govéhemselves. It is immaterial

that respondent is not an Indian. He was on thervation and the transaction

with an Indian took place there.. . .The caseshis tourt have consistently

guarded the authority of Indian governments oveirtheservations. (Citations

omitted).

Likewise, inSanta Clara Pueblo v. Martine236 U.S. 49, 65-72 (1978), the Court ruled
that “Tribal courts have repeatedly been recogniasdappropriate forums for the exclusive

adjudication of disputes affecting important peedcand property interests of both Indians and

non-Indians.”
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Under Williams v. Leewhere a cause of action arises on-lands consttuirribe’s
Indian country and involves a non-member plairgifing a tribal defendant, based on alleged
civil wrongs committed by the Indian defendant ba teservation in derogation of the rights of
the non-Indian plaintiff, the propriety of tribabwrt jurisdiction to adjudicate such claim under
federal law is well-settled. Those kind of claims dot usually require analysis of the more
rigorous sort required und&fontanawhen the tribal court plaintiff is Indian and thial court
defendant is non-Indian as Bank One, supra; see, Montana v. United Stat&§, U.S. 544,
565-566 (1981) (listingVilliams v. Leeas example of case where tribal jurisdiction wasudy
appropriate under consensual relations exceptidviaim Rule);see, Strate v. A-1 Contractors,
520 U.S. 438, 457 (1997) (construiltpntana’sreference tdWilliams v. Leas “declaring tribal
jurisdiction exclusive over a lawsuit arising odtam on-reservation sales transaction between
non-member plaintiff and member defendant3free Affiliated Tribes v. Wold Engineerjng
467 U.S. 138, 104 S.Ct. 2267 (1984) makes cledr ttiea same rule applies to tribal entity
defendants as to tribal members.

In Nevada v. Hick$533 U.S. 353, 357, n.2 (2001), the court noted tthatypical case in
which the court has addressed and upheld the ereo€itribal court jurisdiction “have involved
claims brought against tribal defendai@se, e.g., Williams v. Lee. ,” but also noting that:

In Strate v. A-1 Contractor§20 U.S. 438, 453, 117 S.Ct. 1404, 137 L.Ed.2d 661

(1997), however, we assumed that “where tribesgsssauthority to regulate the

activities of nonmembers, civil jurisdiction oversputes arising out of such

activities presumably lies in the tribal courts,itvout distinguishing between

nonmember plaintiffs and nonmember defende®¢® also lowa Mut. Ins. Co. v.

LaPlante,480 U.S. 9, 18, 107 S.Ct. 971, 94 L.Ed.2d 10 (198dr holding in

this case is limited to the question of tribal-dourisdiction over state officers

enforcing state law. We leave open the questiotrilodl-court jurisdiction over
nonmember defendants in general.

16



Case 1:12-cv-00004-LH-RHS Document 14 Filed 02/10/12 Page 17 of 20

Thus, whileHicks did rule that tribal courts could not adjudicatails against state
officers sounding in tort or arising under 42 U.S81983 in cases filed by tribal members
against those officers based on their on-resenvatmduct carried out while on duty, the Court
was careful to disclaim any holding on any broadsue respecting the scope of tribal court
jurisdiction over non-Indian defendants in genekgigks, supraat 358, fn.2 and 373; and,
nothing inHicks otherwise undermined the existence of tribal cqumisdiction to adjudicate
civil claims filed by non-members against tribafetedants undewilliams v. Lee358 U.S. 217
(1959) (which established the basic rule that statets may not adjudicate civil claims filed by
non-Indians against Indians on causes of acti@ingrion defendants’ Indian reservation; proper
forums for resolving such disputes are the triloairts of those reservations).

Plains Commerce Bank v. Long Family Land & Catt@npany, Inc554 U.S. 316, 128
S.Ct. 2709 (2008)did not alter the rules requiring exhaustion dfatiremedies. There the Court
held that the Cheyenne River Sioux Tribal Courtsldamot (undeMontang adjudicate claims

seeking to stop a bank from reselling certain nadian fee lands located within the reservation

®> While it was widely anticipated that thi@lains Commercease might issue binding rulings
clarifying some of the basic principles governingemn the exercise of tribal jurisdiction over
non-indians is permitted undbfontang the Court’s ruling does not contain any holdimdsgch
squarely address any of those issues. The Coudnfigared the facts of the case and
restructured the Court’s analysis so that it ditthmve to reach any of those fundamental issues.
Given the way the Court moved the focusPiiains Commercérom the question whether the
tribe could via adjudication in its courts regulataon-Indian bank’s resale of non-Indian owned
fee land—instead of whether the tribal courts hasgliction to adjudicate the Indian plaintiff's
discrimination claims against the bank (and givea Bank’s failure to challenge the tribal
court’s jurisdiction to decide the breach of coatrelaims tried to verdict against the Bank), the
Court inPlains Commercéas inHicks) declined to issue any holding on whether theatrdourt

did or did not have jurisdiction to adjudicate asfythe claims as tried in the tribal couPlains
Commerce, supraat p. 2725 (“The Bank may reasonably have antiegbahat its various
commercial dealings with the Longs could triggeibalr authority to regulate those
transactions—a question we need not and do notlelériand p. 2725, n.2 (“First, we have not
said the Tribal Court has jurisdiction over theestblaims: That question is not before us and we
decline to speculate as to its answer.”).
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which had come into the bank’s possession as thétref various prior loan deals gone bad. The
Court left the preRlains Commerctaw of MontanaandWilliams v. Leeand their progeny (as to
tribal court jurisdiction) antNational Farmers Uniorandlowa Mutual(as to exhaustion of tribal
court remedies) unchanged as to cases involvinglmdian tribal court defendant$®hilip
Morris USA, Inc. v. King Mountain Tobacco Compalimg,., 469 F.3d 932, 940 {oCir. 2009)
(reiterating thatPlains Commercéeft intact the rule ofWilliams v. Leeunder which “tribal
courts have exclusive jurisdiction over suits aghitnibal members on claims arising on the
reservation”).

A number of posRlains Commerceases have affirmed tribal court jurisdiction under
Montanato adjudicate tort claims filed against non-Ind@d@fendants where those tort claims
arose from and had a logical nexus to on-resemvattmsensual relationships between the non-
Indian defendants and various tribal partiégater Wheel Camp Recreational Area, Inc. v.
LaRance 642 F.3d 802 (8 Cir. 2011) (tribal court hatontanajurisdiction to adjudicate tort
claims against non-Indian corporate lessor andowser/manager seeking money damages
grounded in land lease and trespass dispuit®)rneys Proces& Investigation Services, Inc. v.
Sac & Fox tribe of Mississippi in low&09 F.3d 927 (8 Cir. 2010) (tribal court hatontana
jurisdiction to adjudicate tort claims for trespaseseking money damages against non-Indian
security guard for on-reservation actionBplgencorp., Inc., et al. v. The Mississippi Barfd o
Choctaw Indians, et al2011 WL 7110624 (S.D.Miss.) (tribal court hintanajurisdiction to
adjudicate tort claims seeking damages for assauit battery grounded in on-reservation
consensual relations between non-Indian corporatmehtribe and tribal member).

The basis for tribal court jurisdiction undéiontana(and undeWilliams v. Leg here is

even stronger. Here it is the non-Indian Plaintitso are seeking relief against tribal officials,
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officers and employees on tort claims groundedeirton-reservation consensual relationships
with tribal entities. Tribal court jurisdiction tadjudicate such claims is not just colorable, it is
well-settled undeWilliams v. Leeand Montana. Nevada v. Hick§33 U.S. at 382 (Souter, J.
concurring) (“It is the membership status of theamsenting party. . . that counts as the primary
jurisdictional fact.”); Philip Morris USA, Inc. v. King Mountain Tobacco @pany,569 F.3d
932, 941, 945 and n.2t?9Cir. 2009) afterPlains Commercé. . . the Montanaanalysis is
controlling in tribal jurisdiction cases, with ppralignment in the tribal court action as the most
important factor to be weighed in determining tpplecation ofMontana’srule and exceptions
to the case at hand.

Phillip Morris’s complaint does not allege claimased on King Mountain’s sales

of its cigarettes on the Yakama Reservation, .Cf..Smith 434 F.3d at 1132

(“where the nonmembers are thlaintiffs, and the claims arise out of commercial

activities within the reservation, the tribal caumhay exercise civil jurisdiction”);

CONCLUSION

Thus, undeNational Farmers Union, supra, lowa Mutual, supRiaintiffs are required
to pursue their claims in the Pojoaque Pueblo Taral Appellate Courts, thereby exhausting
their tribal remedies and this Court is requiredligmiss or stay Plaintiffs’ action in this Court.
Dismissal is warranted and is here requested.

Respectfully submitted,

VanAMBERG, ROGERS, YEPA, ABEITA
& GOMEZ, LLP

By: /sl C. Bryant Rogers
C. BRYANT ROGERS
RONALD J. VanAMBERG
Post Office Box 1447
Santa Fe, NM 87504-1447
Phone: (505) 988-8979
Fax: (505) 983-7508
E-mail: cbrogers@nmlawgroup.com
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