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David K. Isom (4773)

ISOM LAW FIRM PLLC

299 South Main Street, Suite 1300
Salt Lake City, Utah 84111
Telephone: (801) 209 7400
david@isomlawfirm.com

Attorney for Plaintiff

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

Lynn D. Becker,
Plaintiff,

COMPLAINT AND JURY DEMAND

VS.

Ute Indian Tribe of the Uintah and
Ouray Reservation, a federally Civil No.
chartered corporation; and Ute Energy
Holding, LLC, a Delaward LLC,

Defendants

Plaintiff Lynn D. Becker ("Becker") alleges as follows:

PARTIES, JURISDICTION AND VENUE

1. Becker is a citizen of Colorado.

2. Defendant Ute Indian Tribe of the Uintah and Ouray Reservation ("Tribe")
is a federally chartered corporation created pursuant to the Indian Reorganization Act of
1934, 25 U.S.C. § 477. The Tribe's Corporate Charter provides that its corporate
powers include the power "to sue and be sued in courts of competent jurisdiction within
the United States...." The headquarters of the Tribe are in Uintah County, Utah. The

Tribe is a citizen of Utah within the meaning of 28 U.S.C. § 1332.
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3. The Uintah and Ouray Tribal Business Committee ("Business Committee™)
of the Tribe is empowered by the Constitution and By-Laws of the Tribe to regulate the
economic affairs of the Tribe.

4. Defendant Ute Energy Holding, LLC ("Holding") is a limited liability
company whose sole member is the Tribe. Holding is a citizen of Utah within the
meaning of 28 U.S.C. § 1332.

5. This action arises under and relates to an Independent Contractor
Agreement between Becker and the Tribe effective March 1, 2004 ("Agreement”) by
which Becker agreed to and did provide services to the Tribe as Manager of the Tribal
Energy and Minerals Department, including the implementation of the restructuring and
development of the Tribal Energy and Minerals Department. By the Agreement, the
Tribe promised to pay to Becker a specified monthly compensation ("Compensation")
and agreed that Becker had a 2% participation right in specified revenues ("Participation
Right"). The Tribe failed to pay to Becker the Compensation promised and the agreed
upon percentage of the revenues as to which Becker had a Patrticipation Right.

6. This Court has jurisdiction over the subject matter of this action under 28
U.S.C. 8§ 1331 because this action raises substantial issues of federal law, including the
following: whether the Agreement required approval by the United States Secretary of
the Interior under 25 U.S.C. 8§ 81; whether the Agreement is a Mineral Agreement within
the meaning the Indian Mineral Development Act of 1982, 25 U.S.C. 8§ 2101-2018;
whether the Agreement required approval by the United States Secretary of the Interior
under 25 U.S.C. 8 2013; whether the Tribe's waiver of sovereign immunity was

effective; whether the Tribe's agreement was effective that all disputes arising under or
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relating to the Agreement shall be resolved in the United States District Court for the
District of Utah; whether the Tribe's submission to the jurisdiction of this Court was
effective; whether the Tribe's waiver of Tribal law and Tribal Court jurisdiction was
effective; whether the Tribe's consent to service of process for this action was effective;
and whether the Tribe's waiver of any requirement of exhaustion of remedies was
effective.

7. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332
because the matter in controversy exceeds the sum or value of $75,000, exclusive of
interest and costs, and the action is between citizens of different states.

8. This Court has personal jurisdiction over the defendants because the
defendants have transacted business in the State of Utah in connection with the subject
matter of this Complaint; because the defendants caused harm to Becker in the State of
Utah; and because the Agreement provides that "[a]ll disputes arising under or relating
to this Agreement shall be resolved in the United States District Court of the District of
Utah."

9. Venue is proper in this district pursuant to 28 U.S.C. § 1391.

WAIVER OF THE TRIBE'S SOVEREIGN IMMUNITY, WAIVER OF EXHAUSTION OF
TRIBAL REMEDIES AND SUBMISSION TO THIS COURT'S JURISDICTION

10. By the terms of the Agreement, the Tribe "agrees to a limited waiver of the
defense of sovereign immunity ... in order that such legal proceeding be heard and
decided within the terms of this Agreement.” The Tribe agreed that such a "Legal
Proceeding" included "any judicial ... proceeding conducted pursuant to the Agreement
and relating to the interpretation, breach or enforcement of this Agreement." The

Agreement also provides that the "Tribe specifically surrenders its sovereign power to
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the limited extent necessary to permit the full determination of questions of fact and law
and the award of appropriate remedies" in this action.

11. By the Agreement, the Tribe "unequivocally submits to the jurisdiction of ...
U.S. District Court for the District of Utah...."

12. By the Agreement, the Tribe also "waives any requirement of Tribal law
stating that Tribal courts have exclusive original jurisdiction over all matters involving the
Tribe and waives any requirement that such Legal Proceedings be brought in Tribal
Court...."

13. By the Agreement, the Tribe "waives any requirement ... that Tribal
remedies be exhausted.”

14. By Resolution 05-147 adopted April 27, 2005, the Business Committee
was authorized to enter into the Agreement and the Chairman of the Business
Committee was authorized to execute all documents necessary or appropriate to carry
out the terms and intent of the Resolution.

FIRST CLAIM FOR RELIEF
(Damages for Breach of Contract)

15. Effective March 1, 2004, Becker and the Tribe entered into the
Agreement. The Agreement is an integrated, written Independent Contractor
Agreement.

16. The Agreement provides "[tlhis Agreement and all disputes arising
hereunder shall be subject to, governed by and construed in accordance with the laws

of the State of Utah."



Case 2:13-cv-00123-DBP Document 2 Filed 02/15/13 Page 5 of 7

17. By the Agreement, the parties agreed that Becker would provide specified
services to the Tribe and have the title of Land Division Manager of the Energy and
Minerals Department of the Tribe ("Services").

18. The Services included the implementation of the restructuring and
development of the Tribal Energy and Minerals Department.

19. The Tribe agreed to pay Becker a specified amount of compensation per
month ("Compensation™) during the term of the Agreement pursuant to Exhibit A of the
Agreement.

20. In addition, the Tribe agreed that Becker "shall receive a beneficial interest
of two percent (2%) of net revenue distributed to Ute Energy Holding, LLC from Ute
Energy, LLC (and net of any administrative costs of Ute Energy Holdings)" described in
Exhibit B to the Agreement ("Contractor's Interest").

21. Becker performed his duties under the Agreement until the Agreement
was terminated.

22. The Tribe made some payments under the Agreement, but breached the
Agreement by failing to make payments required by the Agreement.

23. The Tribe has failed to pay to Becker part of the Compensation and part of
the payments due as Contractor's Interest under the Agreement.

24. The amount that the Tribe owes as Compensation and as Contractor's
Interest exceeds $75,000, exclusive of interest and costs, and the precise amount owed
will be established by the accounting requested in this action and will be proven at trial.

SECOND CLAIM FOR RELIEF
(Breach of Covenant of Good Faith and Fair Dealing)

25.  Becker incorporates the foregoing allegations.
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26. A covenant of good faith and fair dealing is implied in every contract
governed by Utah law.

27. The Tribe breached the implied covenant of good faith by failing to pay the
amounts promised and by refusing to provide to Becker the information necessary to
determine the precise amount owed as Contractor's Interest.

THIRD CLAIM FOR RELIEF
(Accounting)

28.  Becker incorporates the foregoing allegations.

29. Defendants have exclusive custody, possession and control of the
financial and other information necessary to determine the amount that is owed to
Becker as his Contractor's Interest and therefore the amount of the judgment that
should be entered in this action.

30. The Tribe should be ordered to provide an accounting to Becker.

PRAYER FOR RELIEF

Becker respectfully requests that the Court order defendants to provide
accounting of the amount owed to Becker under the Agreement; that the Court enter
judgment against the Tribe in the amount of the damages proximately caused to
Becker; and for all relief that is just and proper.

JURY DEMAND

Becker requests that a jury should determine all issues that may be tried by a

jury.

Dated: February 15, 2013

ISOM LAW FIRM PLLC
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/s/ David K. Isom

David K. Isom

Attorney for Plaintiff Lynn D. Becker
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