
IN REPLY REFER TO:

United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

Memorandum OCT Q I 201f

To:

From:

Acting Assistant Secretary - Indian Affairs

Associate^tfucifor. Divisfoirof Indian Affairs. Office of the Solicitor

Subject: Revised Initial Reservation Opinion for the Cowlitz Indian Tribe

I. Introduction

This Revised Initial Reservation Opinion for the Cowlitz Indian Tribe is a revised
version of the opinion that was issued by the Department of the Interior (Department)
on December 14, 2010. This opinion has been revised to reflect the Department's
review of documents submitted to the Department that raised concerns regarding the
Restored Lands Opinion issued by the National Indian Gaming Commission (NIGC) on
November 22,2005.

On January 4, 2002, the Cowlitz Indian Tribe (Cowlitz Tribe or Tribe) applied to have
land near the Lewis River in Clark County, Washington, (the Cowlitz Parcel) taken into
trust for gaming purposes. The Tribal headquarters are located in Longview,
Washington.1 The Tribe's recorded presence in what would become theState of
Washington dates back to the early 1800s.

Because the Cowlitz Parcel would be acquired in trust after October 17, 1988, gaming
would be lawful only if the Tribe meets one or more of the exceptions to the general
prohibition against gaming on newly acquired lands as found in the Indian Gaming
Regulatory Act (IGRA). Here, the Tribe requested that the Department of the Interior
accept the Cowlitz Parcel into trust as the Tribe's initial reservation, making the parcel
eligible for gaming pursuant to 25 U.S.C. § 2719(b)(l)(B)(ii) (the initial reservation
exception).

The initial reservation exception of IGRA states that the general prohibition against
gaming on newly acquired lands does not apply when: "lands are taken into trust as
part of the initial reservation of an Indian tribe acknowledged by the Secretary under
the Federal acknowledgment process." The statute and its implementing regulations at
25 C.F.R. Part 292 require two inquiries for the initial reservation analysis: (1) was the

See Figure 1.
" 25 U.S.C. § 2701 elseq. The general prohibition against gaming is found in § 2719.
3 25 U.S.C. § 2719(b)(I)(B)(ii).
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vi. Conclusion

Based on our review of the BAR and ICC proceedings, the Opponents' historical
submissions and other material in the administrative record, including the Boyd Report,
we conclude that the Tribe has significant historical connectionswith the Cowlitz
Parcel. These sources provide historicalevidence of occupancy and use by the Cowlitz
of lands in the vicinity of the Cowlitz Parcel. We continue to rely on the ICC and BAR
findings given the evidence gathering and deliberative nature of each proceeding and
the expertise of the participants. We also find the BoydReport to be scholarly,
informative and reliable. We find the assertions and arguments made in the Opponents'
historical submissions discussed above to be unpersuasive.

While the ICC found that the area ofexclusive use and occupation included
approximately 2,500 square miles primarily in Lewis and Cowlitz counties, this finding
was for the purpose ofestablishing aboriginal lands. The ICC finding does not
precludea finding here that the Tribe occupied and used lands in the vicinity of the
Cowlitz Parcel for subsistence and likely villages and/or camps and therefore, has
significant historical connections to the Cowlitz Parcel. As noted above, this is
consistent with the NIGC Indian Lands Opinion regarding the Karuk Tribe of
California where the parcel at issue was in an area used by the historic Karuk but also
by other local tribes.

3. Modern Connections

In order to establish a modern connection to the land, the tribe must demonstrate one or
more of the following:

(1) The land is near where a significant number of tribal members
reside; or

(2) The land is within a 25-mile radius of the tribe's headquarters or
other tribal governmental facilities that have existed at that
location for at least 2 years at the time of the application for land-
into-trust; or

(3) The tribe can demonstrate other factors that establish the tribe's
current connection to the land.

The Cowlitz Tribe has satisfied the modern connection test by demonstrating that a
significant number oftribal members reside near the Cowlitz Parcel. According to
information supplied by the Tribe, as ofMarch 2006, there are 104 tribal members
living in Clark County, where the Cowlitz Parcel is located.134 Cowlitz County, which
sits directly to the north of Clark County, is home to 268 tribal members. The
neighboring counties of Multnomah, Skamania, Columbia, and Washington are home

132 Karuk Op. at 12.
153 25C.F.R. §292.6(d).
134 Enrolled Cowlitz Members by County (March 2006), enclosed in The Cowlitz Indian Tribe:
Application of25 C.F.R. Part292 to the Tribe's Fee-to-TrustApplication and Reservation Proclamation
Request (Jan. 12,2008).
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