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The Little River Band of Ottawa Indians Tribal Government, Gad Ching Ziibi Dadwaa
AnisShinadbek (the “Band” or the “Tribe”), hereby sets forth the undisputed facts supporting its
motion to dismiss or for summary judgment.’

THE TRIBE, I'TS RESTORATION, AND I'TS GOVERNMENT

1. The Little River Band of Ottawa Indians is a federally recognized Indian tribe. 25 U.S.C. §
1300k-2(a).

2. The Tribe has nearly 4,000 enrolled members, who live within or near the Tribe’s aboriginal
lands in the State of Michigan. Ogema Romanelli Affidavit 9 5.

3. Pursuant to Congress’ 1994 Act restoring the Band to federal recognition, 25 U.S.C. §§
1300k to 1300k-7 (the “Restoration Act”), the Band has enacted a Constitution, and
amendments thereto, in accordance the Indian Reorganization Act, 25 U.S.C. § 476 (the
“IRA”), which have been approved by the Secretary of the Interior. Ogema Romanelli
Affidavit § 8; see LRBO Const. Certificate of Approval (by Order of the Secretary of
Interior); 25 U.S.C. § 1300k-6(a)(1).2

4. Article II, section 1 of the Tribe’s Constitution restricts Tribal membership to certain

individuals who possess at least one-fourth (1/4) degree Indian blood, of which at least one-

" This statement of facts is based upon the affidavits of the Band’s Tribal Council Speaker,
Stephen Parsons (“Speaker Parsons Affidavit”); the Band’s Tribal Ogema, Larry Romanelli
(“Ogema Romanelli Affidavit”); the Band’s Neutral Election Official, David Peterson (“Peterson
Affidavit”), and the Director of the Band’s Gaming Commission, Kelly Maser (“Maser
Affidavit”), all of which are attached hereto, together with the exhibits referenced therein as
Appendices I-1V, respectively.

% A copy of the Band’s Constitution is attached as Exhibit A to the Speaker Parsons Affidavit. It
is accessible at https://www.lrboi-nsn.gov/council/ordinances.html. See Speaker Parsons
Affidavit § 7; Ogema Romanelli Affidavit 9 10. The Band’s Constitution will be referred to
herein as “LROB Const.”




eighth (1/8) degree must be Grand River Ottawa or Michigan Ottawa. Ogema Romanelli

Affidavit § 5; LRBO Const. Art. II, § 1.

. Pursuant to the Band’s Constitution, the Band is governed by an Executive Branch, through

the office of the Tribal Ogema; a legislative branch, through the office of the Tribal Council,
and a judicial branch, through the Tribal Court. LRBO Const. Articles IV-VL

Pursuant to the Band’s Constitution, “[t]he Tribe’s jurisdiction over its members and territory
shall be exercised to the fullest extent consistent with th[e] Constitution, the sovereign
powers of the Tribe, and federal law.” LRBO Const. Article I, § 2.

. The Band’s Constitution empowers the Tribal Council “[t]o exercise the inherent powers of
the Little River Band by establishing laws through the enactment of ordinances and adoption
of resolutions not inconsistent with the Constitution . . . to govern the conduct of members of
the Little River Band and other persons within its jurisdiction.” LRBO Const. Article IV, §
7(a)(1); Speaker Parsons Affidavit q 6.

Since the Restoration Act, the United States, through the Secretary of Interior, has taken over
1,200 acres of the Tribe’s ancestral lands in and near Manistee and Mason Counties into trust
on behalf of the Tribe (hereinafter said lands are referred to as “trust lands” or “reservation”).
Ogema Romanelli Affidavit q 7.

The Band exercises governmental authority over the activities of tribal members and non-
Indians on these trust lands. See Ogema Romanelli Affidavit § 9, 32-52 (and Exhibits
referenced therein); Speaker Parsons Affidavit 9 14-32 (and Exhibits referenced therein);
Maser Affidavit qf 15-18 (and Exhibits referenced therein); Peterson Affidavit g 10-14 (and

Exhibits referenced therein).
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11.

12.

The Band is successfully restoring its tribal community and lands, and the provision of
governmental services to its tribal members pursuant to the Restoration Act. Ogema
Romanelli Affidavit ¥ 6-17.

The Band’s governmental services and programs for its members and community include:
health services, including clinic and community health, and behavioral health and treatment
programs provided through the Band’s Health Clinic; educational services to support tribal
members pursuing, or enrolled in, higher education programs through the Band’s Department
of Education; family services, including counseling and support for families and children,
through the Band’s Department of Family Services; housing services for tribal members and
elders through the Band’s Housing Department; the provision of police and other public
safety services within the Tribe’s territory through the Band’s Department of Public Safety;
conservation, restoration, and monitoring of natural resources within the Tribe’s territories
through the Band’s Department of Natural Resources; reservation economic development
and the provision of employment opportunities for the Band’s members through the Band’s
Department of Commerce and its subordinate organizations, including its reservation gaming
operations under the Indian Gaming Regulatory Act; the administration of justice through a
prosecutor’s office and Tribal Court system; the maintenance of the Band’s legislative and
executive branches of government; and infrastructure support for all of these activities.
Ogema Romanelli Affidavitq 11.

The Band’s Housing Department, for example, has built, and is continuing to build,
reservation homes for low income and elderly tribal members. The Band’s Health
Department provides direct health care services to many tribal members and their families. It

is upgrading its clinic and building a pharmacy to better serve the tribal community. The
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14.

15.

clinic’s Bedabin services support tribal members in need of mental health counseling,
including substance abuse counseling. Through its Department of Natural Resources, the
Band is engaged in restoring sturgeon fish populations within the reservation. The Tribe is
preserving its language through Anishinaabemowin language programs for tribal member
youths and elders, and it recently completed construction of a new Community Center on the
reservation to unify, and enhance services to, the tribal community. Ogema Romanelli
Affidavit 9 12.

THE BAND’S GOVERNMENTAL REVENUES, PROGRAMS, AND EMPLOYMENT
Like many Indian tribes, the Band has no significant base within its jurisdiction upon which
to levy taxes. Ogema Romanelli Affidavit § 13.
The Band’s governmental programs and services are jointly funded by (a) the Band’s
generation of revenues through its gaming operations pursuant to the Indian Gaming
Regulatory Act (“IGRA”) and (b) federal support, principally through contracts entered into
by the Tribe with federal agencies through Congress’ Indian Self-Determination and
Education Assistance Act of 1975 (known as “P.L. 638”), Indian Health Care Improvement
Act of 1976 (known as “IHS”), and Native American Housing Assistance and Self-
Determination Act of 1996 (“NAHASDA”). The Band’s IGRA gaming revenues generally
provide in the order of $20 million per year in support of tribal government, which is over
50% of the Band’s total budget. The remainder is covered primarily through a combination
of the above-referenced federal programs. Ogema Romanelli Aftidavit § 14.
For example, under the Band’s FY 2011 Government Services Budget, the Band combines
federal funds with its IGRA gaming revenues to support the activities of its Department of

Natural Resources, with about 60% of the budget funded from IGRA gaming revenues and
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40% from P.L. 638 funds; its Department of Public Safety, with 64% of the budget funded
from IGRA gaming revenues and 46% from P.L. 638 funds; its behavioral health (Bedabin)
services at its Health Clinic, with about 80% of that budget funded from IGRA gaming
revenues and 20% from IHS funds; maintenance and overhead for its Health Clinic building,
with about 80% of those costs covered by IGRA gaming revenues and 20% from P.L. 638
funds; its Department of Family Services, with 77% of the budget funded from IGRA
gaming revenues and 23% from P.L. 638 funds; its Housing Department, with 60% of the
budget funded from IGRA gaming revenues and 40% from NAHASDA (apart from 2011
“stimulus” funds). In that same budget, the Band’s IGRA gaming revenues provide 100% of
the funds to support the Band’s fitness center affiliated with its Health Department, the Tribal
Prosecutor’s office, and the Tribal Court. All of these percentages of funding sources for the
Band’s governmental services have remained the same, on average, from year to year since
2007. Ogema Romanelli Affidavit Y 2, 15.

The Band’s current funding agreement with the IHS is a good example of the method by
which the Band supports its services to tribal members with both federal funds and IGRA
gaming revenues. Under that agreement, which covers a host of health services, ranging
from clinical services to behavioral, family, and home care services, the Band is required by
to merge its own revenues sources with those provided by IHS in order to supplement funds
provided by IHS. Ogema Romanelli Affidavit 9 16.

Over 1,000 employees work for the Tribe’s governmental departments, agencies,
commissions, and subordinate organizations. This includes tribal members and members of
their immediate family, members of other Indian tribes, and non-Indians. Under the Band’s

laws, qualified enrolled members of the Tribe are given preferences over non-Indians for



employment positions within the Tribe’s governmental departments, agencies, commissions,
and subordinate organizations. Ninety-nine tribal members currently work at the Band’s
IGRA gaming operations; twelve tribal members work at the Band’s Health Clinic, with two
providing Bedabin services; five tribal members work for the Band’s Tribal Court; four work
for its Family Services Department; and four work for its Public Safety Department. Ogema
Romanelli Affidavit 9 12, 17.

THE BAND’S LEGISLATIVE PROCESS AND
GOVERNANCE OF LABOR AND EMPLOYMENT RELATIONS

Legislative Process

18. The Legislative powers of the Band are exercised through its elected Tribal Council, which
establishes laws to “govern the conduct of members of the Little River Band and other
persons within its jurisdiction,” and to “promote, protect and provide for the public health,
peace, morals, education, and general welfare” of the Tribe and its members. Speaker
Parsons Affidavit 99 6, 9; LRBO Const. Art. IV, § 7.

19. The process by which the Tribal Council enacts legislation is governed by the Band’s
Constitution, the Tribal Council Meeting Procedures Ordinance, Chapter 100, Title 2 of the
Tribal Code (“TCMPO”), and the Band’s Administrative Procedures Act — Ordinances,
Chapter 100, Title 7 of the Tribal Code (“APA”).> Speaker Parsons Affidavit 9 8-12; see
LRBO Const. Art. IV § 6.

20. The process is designed to maximize input from the community and tribal members affected
by the development of ordinances of the Tribe. It includes: the posting of all ordinances for

public comment, review of public comments by the Tribal Council, open working sessions of

3 The TCMPO and APA are accessible at https://'www . Irboi-nsn.gov/council/ordinances.html.
See Speaker Parsons Affidavit § 7, Ogema Romanelli Affidavit 9 10.
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22.

23.

the Tribal Council as needed to address policy considerations, and formal adoption of any
ordinance by Tribal Council Resolution in open session. APA § 1.01; TCMPO § 6.03;
Speaker Parsons Affidavit q§ 10-13.

Fair Employment Practices Code,
Initial Enactment of Labor Relations Law, and Union Licensing

In 2005, following the above-referenced legislative processes, the Tribal Council
permanently enacted the Band’s Fair Employment Practices Code, Chapter 700, Title 3 of the
Tribal Code to govern a variety of employment and labor matters within its jurisdiction,
including rights and remedies for employment discrimination, minimum wages, and other
matters. Speaker Parsons Affidavit 9] 14, 27; see Fair Employment Practice Code, Chapter
700, Title 3 of the Tribal Code, Art. L.*

In 2007, following the above-referenced legislative processes, the Tribal Council
permanently enacted Article XVI of the FEP Code (“Article XVI”) to govern labor
organizations and collective bargaining within public employers. The purpose of said Article
is to protect the health and welfare of the Tribe by regulating the terms and conditions under
which labor organizations (or “unions”) might operate within the Band’s governmental
operations (or “public sector”), including its gaming operations conducted pursuant to the
Indian Gaming Regulatory Act (“IGRA”). Speaker Parsons Affidavit 49 15, 27; see FEP
Code § 16.01.

In furtherance of that purpose, the Tribal Council determined that it was in the best interest of

the Band to allow collective bargaining by employees within its public sector, subject to

YA copy of the Band’s Fair Employment Practices Code 1s attached to the Speaker Parsons
Affidavit as Exhibit D. It is accessible at https://www.lrboi-nsn.gov/council/ordinances.html.
See Speaker Parsons Affidavit § 7; Ogema Romanelli Affidavit 9 10. The Band’s Fair
Employment Practices Code will be referred to herein as the “FEP Code.”
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regulations that would protect the integrity of its governmental operations, the Band’s
governmental revenues, and the economic welfare of its members. Speaker Parsons
Affidavit 9 15.
To this end, the Tribal Council considered examples of public sector labor laws of the state
and federal governments and enacted provisions to, amongst other things, prohibit strikes
against its governmental operations; require labor organizations operating within its
jurisdiction to register with the Band’s office of General Counsel; ensure that if a labor
organization was elected to represent a bargaining unit of employees within the Band’s
governmental operations, no employee would be required to join the union or to pay union
dues; and establish jurisdiction within the Band’s Tribal Court to enforce certain provisions
of Article XVI. Speaker Parsons Affidavit g 15; see FEP Code §§ 16.05, 16.06, 16.24.
Pursuant to Article XVI, a “Public Employer” is defined as “a subordinate economic
organization, department, commission, agency, or authority of the Band engaged in any
Governmental Operation of the Band,” and “Governmental Operations of the Band” are
defined as:
the operations of the Little River Band of Ottawa Indians exercised pursuant to its
inherent self-governing authority as a federally recognized Indian tribe or pursuant to its
governmental activities expressly recognized or supported by Congress, whether through
a subordinate economic organization of the Band or through a department, commission,
agency, or authority of the Band including, but not limited to (1) the provision of health,
housing, education, and other governmental services and programs to its members; (2)
the generation of revenue to support the Band’s governmental services and programs,
including the operation of . . . gaming through the Little River Casino Resort; and (3) the
exercise and operation of its administrative, regulatory, and police power authorities
within the Band’s jurisdiction.
FEP Code § 16.03.

In early 2008, following the above-referenced legislative processes, the Tribal Council

adopted permanent amendments to Article XVI to, amongst other things, require labor
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28.

29.
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organizations doing business within the jurisdiction of the Band to apply for and obtain a
license; prohibit lock-outs by the Band’s public employers; and expand the enforcement
powers of the Band’s Tribal Court with respect to said licensing requirement and prohibition
against lock-outs and strikes. Speaker Parsons Affidavit § 16; FEP Code §§ 16.07, 16.08,
16.24.

In enacting these amendments, the Tribal Council determined that it was in the best interest
of the Band, and would promote fairer labor relations, if public employers were prohibited
from engaging in lock-outs in the same manner that public employees are prohibited from
engaging in strikes under the labor organization laws of most states. Speaker Parsons
Affidavit 9 16.

In enacting these amendments, the Tribal Council also decided to delegate authority to the
Band’s Gaming Commission (the “Gaming Commission” or “Commission”) to license labor
organizations operating within any of the governmental operations of the Band, given the
Commission’s licensing experience and capability. Speaker Parsons Affidavit q 16; see
Maser Affidavit § 9; FEP Code § 16.08(b).

The Gaming Commission is a regulatory body, established under authority of the Band’s
Constitution, and governed by the Band’s Gaming Commission Ordinance, Chapter 400,
Title 4 of the Tribal Code of the Band, and the Commissions Ordinance, Chapter 150, Title
01 of said Code.” Maser Affidavit 9 2.

It is made up of between three and five Commissioners, each of whom is appointed by the

Band’s Tribal Ogema with approval by the Band’s Tribal Council for four year terms. Each

> The Band’s Gaming Commission Ordinance and Commissions Ordinance are accessible at
hitps://www.Irboi-nsn.gov/council/ordinances.html. See Speaker Parsons Affidavit § 7; Ogema

Romanelli Affidavit 9 10.
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33.

34.

Commissioner is an enrolled member of the Band and is subject to rigorous background
checks and regulatory training in order to qualify to serve as Commissioner. Maser Affidavit
95.

The Commission is charged with licensing outside entities that conduct business within the
territorial jurisdiction of the Band to protect the health, safety and welfare of the Band and its
community; it has significant experience in carrying out investigations and related licensing
activities for the issuance of licenses to entities or individuals who engage in economic
activity within the territorial jurisdiction of the Band; and no other commission or body of
the Band has such licensing experience or authority. Maser Affidavit 49 6, 8-9.

Pursuant to the FEP Code, the Commission has authority to enact regulations to investigate
and license labor organizations engaged in organizing employees working for public
employers within the jurisdiction of the Band. See FEP Code § 16.08(a); Maser Affidavit §
10.

In 2008, the Commission drafted regulations to govern labor organizations operating within
the Band’s IGRA gaming operations, and, in so doing, studied examples of licensing
procedures from other jurisdictions, including Michigan. Maser Affidavit 9 11.

On June 3, 2008, after several drafting sessions and meetings, the Commission completed its
first draft regulations to govern labor organizations within the Band’s gaming operations and
posted them for public comment. Thereafter, the Commission enacted those regulations and
later amended them to better delineate information about background checks and related
authorizations from applicants. The Tribal Council approved the initial regulations and the

amendments. See Gaming Commission Regulations Chapter 13 Labor Organization

10
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36.

37.

Licensing Regulations; Maser Affidavit Y 13-14; Speaker Parsons Affidavit § 16 & Exhibit
B; Maser Affidavit, Exhibits A-D.°
Since 2008, the Commission has issued three annual licenses to the United Steel Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers
International Union, AFL-CIO, CLC (“USW?”). Maser Affidavit 99 15-17 & Exhibits E-G.
In April of 2008, the Tribal Council voted unanimously in favor of a resolution directing all
elected officials to remain impartial with respect to union activity within the Band’s
jurisdiction and prohibiting said officials from commenting, discussing or announcing their
personal opinions on union activity. Speaker Parsons Affidavit § 17.

Union Election Procedures and Neutral Election Official
Later in 2008, pursuant to Article V, Sec. 5 of the Band’s Constitution, the Band entered into
an Agreement with the USW to establish procedures for employees within the security
department of the Band’s IGRA gaming operations, the Little River Casino Resort
(“LRCR”), to identify themselves as an appropriate bargaining unit for collective bargaining
and to make a showing that 30% or more of the employees within the unit supported union
representation so as to trigger a union election; to establish “civility” rules for union and
management to follow during any election campaign; to set forth secret ballot voting
procedures for employees to vote for union representation; and to establish processes for
resolving disputes arising out of any campaign or vote. Speaker Parsons Affidavit 4 18;

Ogema Romanelli Affidavit § 33.

% Copies of the Commission’s resolutions approving the labor organization licensing regulations
and the regulations, both as first promulgated and later amended, are attached to the Maser
Affidavit as Exhibits A-D. A copy of the Tribal Council resolution approving the regulations, as
amended, and those regulations, are attached to the Speaker Parsons Affidavit as Exhibit B. The
Commission’s regulations are accessible at https://www.Irboi-nsn.gov/council/regulations.html.

11
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The Ogema’s office negotiated and entered into said Agreement (the “security officers
bargaining unit Agreement”) with a goal to minimize disruptions to the Band by establishing
fair and orderly procedures for a union campaign, and it became a template for a “Model
Band-Union Election Procedures Agreement,” later adopted by the Tribal Council, which
contains provisions that are substantially the same as the security officers’ bargaining unit
Agreement. Ogema Romanelli Affidavit 9 34-35; Speaker Parsons Affidavit 9 22.
Pursuant to amendments to Article XVI, the Model Band-Union Election Procedures
Agreement, may serve as the basis for other Agreements entered into by the Band and labor
organizations to establish procedures for determining appropriate bargaining units for
collective bargaining within the governmental operations of the Band and elections by such
units of public employees for exclusive bargaining representatives. Ogema Romanelli
Affidavit § 35; Speaker Parsons Affidavit 4 22.

The Model Band-Union Election Procedures Agreement provides as follows:
This Agreement reflects the mutual interests of the parties to respect the sovereign right
of the Tribe to govern its own affairs. This Agreement equally reflects the mutual
interests of the parties to respect the rights of individuals employed in non-confidential
and non-supervisory positions at /name of agency, authority, commission, or subordinate
economic organization] to have the opportunity to determine, free of intimidation and
coercion, if they would like to select the Union as their collective bargaining
representative.

It then goes on to address, amongst other things, procedures for determining appropriate

bargaining units and the resolution of disputes related thereto; preliminary conditions for

scheduling an election, the process and timing for an election, “rules to ensure civility of

campaigning and communications,” election procedures, form of ballots, and ballot counting

procedures; and dispute resolution processes for alleged violations of civility and other rules.

Under the rules addressing the civility of campaigning, the Mode Agreement provides:

12
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43.

The Parties agree that the employees covered by this Agreement shall be allowed to self-
organize, to form, join, or assist a labor organization, to bargain collectively through
representatives of their own choosing, and to engage in other concerted activities for the
purpose of collective bargaining or other mutual aid or protection, except to the extent
that such activities may be limited or affected by Tribal Law. The Parties further agree
that such employees shall also have the right to refrain from any or all such activities. To
preserve employee freedom of choice, the Parties agree that all communications will be
informational, truthful, and non-threatening, and that there will be no discriminatory
conduct - either favoring or punishing employees, for their stance on the organization
effort.

Speaker Parsons Affidavit, Exhibit C.

In 2008, the Tribal Council appointed Attorney David M. Peterson to serve as the Band’s
Neutral Election Official to oversee the processes established by the security officers’
bargaining unit Agreement (or any future similar Agreement based on the “Model Band-
Union Election Procedures Agreement”) for determining (amongst other things): an
appropriate bargaining unit within a public employer for union representation, when
employees within such a bargaining unit could trigger a secret ballot election for union
representation, and the outcome of any such secret ballot election. Ogema Romanelli
Affidavit § 35; Speaker Parsons Affidavit § 19; Peterson Affidavit § 5.

Neutral Election Official Peterson previously served as Chief Judge for the 5™ District Court
in the State of Michigan and as Presiding Judge of the Criminal Division of the Berrien
County Trial Court. Peterson Affidavit § 3 & Exhibit A.

Neutral Election Official Peterson’s duties are set forth in a memorandum approved by the
Tribal Council, which provides that his responsibilities “should be undertaken in a manner
which best ensures: (1) the proper enfranchisement of eligible participants; (2) a voting
environment free of coercion or intimidation; and (3) the accurate reflection of employee

choice concerning union representation”; and goes on to delineate procedures for “card

check,” including signature verification, the voting process, the counting of ballots and to

13
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45.

provide a form for the Official Tally of Votes. Peterson Affidavit § 9 & Exhibit B; Speaker
Parsons Affidavit § 19.
Expanded Provisions of, and Amendments to, Article XVI
In October, 2008, the Tribal Council enacted additions to Article XVI. New section 16.02
sets forth the public policy of Article XVI and has remained unchanged to date. It provides
as follows:
The Tribal Council declares that it is the policy of the Tribe to promote harmonious and
cooperative relationships between tribal government and its employees by permitting
employees within the Governmental Operations of the Band to organize and bargain
collectively; to protect orderly Governmental Operations of the Band to provide for the
health, safety, and welfare of the Band and its members; to prohibit and prevent all
strikes by employees within the Governmental Operations of the Band; to protect the
rights of employees within the jurisdiction of the Band to join or refuse to join, and to
participate in or refuse to participate in, labor organizations; to protect the rights of tribal
members to employment preferences; and to ensure the integrity of any labor
organization doing business within the jurisdiction of the Band by requiring any such
labor organization to obtain a license.
Speaker Parsons Affidavit § 20; FEP Code §16.02.
In furtherance of this policy, in enacting the additions to Article X VI, the Tribal Council
drew from the public sector labor laws of states to: (a) define the rights and duties of
employers, employees, and labor organizations within the Band’s public sector with respect
to collective bargaining, including the duty to bargain in good faith, which excepts from such
duty any requirement to bargain over any matter that would conflict with the laws of the
Band (all as reflected in FEP Code §§16.12, 16.14, 16.21, and 16.24(d) today); (b) provide
procedures for resolving alleged violations of those rights and duties, including unfair labor
practice procedures (as reflected in FEP Code §§16.15 and 16.16 today); (c) design processes

for management of public employers and exclusive bargaining representatives to resolve

bargaining impasses through mediation, fact finding and arbitration and setting the standards

14



46.

47.

for consideration by arbitrators (all as reflected in FEP Code §§16.17 today); (d) establish
that management and exclusive bargaining representatives may bargain over “fair share”
contributions by public employees within a bargaining unit who do not join the union, and
setting procedures for employees to vote to rescind any such “fair share” provision (all as
reflected in FEP Code §16.13 today); (e) limit the duration of public sector collective
bargaining agreements (as reflected in FEP Code §16.18 today); and (f) provide a process for
a bargaining unit of public employees to vote to decertify an exclusive bargaining
representative with oversight by the Band’s Neutral Election Official (as reflected in FEP
Code §16.19 today). Speaker Parsons Affidavit § 21.

Also in furtherance of the public policy set forth in FEP Code §16.02, in enacting additions
to Article XVI in October, 2008, the Tribal Council provided that the terms and conditions
under which the Band’s public employers may test employees for alcohol or drug use shall
not be subject to collective bargaining with any labor organization (as reflected in FEP Code
§16.20 today). It also waived the sovereign immunity the Band’s public employers from suit
for the purpose of the enforcement of any collective bargaining agreement in the Tribal Court
and for limited review of certain arbitrator decisions related to unfair labor practices (as
reflected in FEP Code §16.26 today) and provided for the use of the “Model Band-Union
Election Procedures Agreement” as referenced above. Speaker Parsons Affidavit 9 22.

In March, 2009, the Tribal Council enacted additional amendments to the FEP Code in
furtherance of the public policy set forth in section 16.02 to, amongst other things: (a)
establish a Charge of Discrimination form for public employees to use to assert rights and
remedies under the Band’s law for alleged employment discrimination on the basis of union

affiliation (as reflected in FEP Code §§6.02 and 16.16(b) of the FEP Code today); (b) clarify
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limits on the duty of public employers to bargain in good faith with regard to management
prerogatives, consistent with other public sector labor laws (as reflected in FEP Code
§16.12(a)(1) today); (c) clarify procedures for resolving different categories of unfair labor
practice charges to ensure that those involving management or elected bargaining
representatives, if not settled, are resolved by arbitration with limited judicial review, that
those involving alleged discrimination against an individual employee by employer or union
go through discrimination procedures provided in Article VI of the FEP Code, and that
claims of breach of duty of fair representation by an employee against an exclusive
bargaining representative proceed to the Band’s Tribal Court (all as reflected in FEP Code
§16.16 today); (d) clarify and further streamline bargaining impasse procedures (reflected, in
part, in FEP Code §§16.17(c) and 16.17(d) today); and (e) provide for limited judicial
review of an arbitrator’s award resolving a bargaining impasse (as reflected in FEP Code
§16.17(e) today). Speaker Parsons Affidavit 9§ 23.

. In January, 2010, the Tribal Council again amended the FEP Code by enacting Title XVII to
that Code in order to protect the integrity of the procedures, rights and remedies provided by
the Code. As set forth in section 17.1 of that Title, the Tribal Council found:

In providing for procedures, rights, and remedies for employers, employees, and labor
organizations under this Code, including those afforded through actions in the Little
River Band of Ottawa Indians Tribal Court, the Tribal Council has carefully considered
(and continues to consider) the values and interests of the Band in order to establish fair
processes, rights, and remedies for the parties and interests at stake. This has included
careful consideration of, amongst other things, (i) the time, costs, and inconvenience of
parties and witnesses involved in proceedings to resolve controversies or to establish
rights and remedies under this Code; (ii) the need to protect the governmental operations
of the Band from undue burdens from litigation, while according fair treatment to
employees within those operations; and (iii) methods to resolve disputes through early

settlement, including mediation.

The integrity of this Code is threatened if parties bypass the procedures, rights, and
remedies established herein and seek, instead, to invoke procedures or remedies outside
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49.

50.

of this Code for controversies that this Code is designed to address and resolve in
accordance with the unique public policies of the Band. Investigations or proceedings
directed at employers, apart from those provided for by this Code, which seek to address
controversies or rights covered by this Code, require the expenditure of time and
resources to the detriment of those involved and, in many instances, to the governmental
operations of the Band. Such investigations or proceedings also threaten duplicative
witness testimony and production of documents already available, or undertaken,
pursuant to the provisions of this Code.
Speaker Parsons Affidavit § 24; FEP Code §17.1.
In order to ensure that the Tribal Council can protect the integrity of the FEP Code and
ensure that the rights and remedies provided by said Code are followed before outside
authorities interfere with labor and employment matters addressed by said Code, the Tribal
Council enacted sections 17.4 and 17.5 of Article XVII to prohibit public employers from
producing documents or giving testimony under subpoena from such outside authorities
without the approval of the Tribal Council in circumstances where the employee initiating
proceedings by external authorities has failed to exhaust his or her remedies provided by the
FEP Code. Speaker Parsons Affidavit § 25; FEP Code §§17.4-17.5.
In July, 2010, the Tribal Council adopted permanent amendments to Article XV, in
furtherance of the public policy set forth in section 16.02 to, amongst other things: (a) correct
perceived unfairness in the allocation of costs between parties in paying for the arbitration of
unfair labor practices by allowing the arbitrator to allocate costs consistent with the parties’
relative successes on issues (as reflected in FEP Code §16.16(a)(2)(D) today); (b) clarify that
no complaint for employment discrimination based on union affiliation may be brought in the
Band’s Tribal Court unless a charge of discrimination is filed within 180 days for the alleged
discrimination (as reflected in FEP Code §16.16(b) today); and (c) correct perceived

unfairness in the process for resolving collective bargaining impasses, which had allowed

public employers to reject the award of an interest arbitrator with respect to economic terms
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52.

of a collective bargaining agreement (i.e. wages, salaries, bonuses, insurance premiums, and
pension or retirement contributions) by requiring any public employer seeking to reject such
an award to show cause to the Tribal Council for the rejection, providing opportunity to both
the public employer and the exclusive bargaining representative to be heard on the matter,
and providing for the Tribal Council to resolve the impasse either by accepting the
arbitrator’s award or the public employer’s final offer on such economic terms (all as
reflected in FEP Code §16.17(e) today). Speaker Parsons Affidavit § 26.

All of the above-referenced enactments and amendments of provisions to the FEP Code
proceeded in accordance with the legislative processes described in paragraphs 17 through 19
above. The Tribal Council conducted ten (10) work sessions between 2007 and 2010 to
address public policy considerations relative to the above-referenced enactments and
amendments of provisions to the FEP Code. Speaker Parsons Affidavit 9 27-28.

In the work sessions and open session meetings at which the Tribal Council addressed said
enactments and amendments to the FEP Code, the Tribal Council deliberated over a number
of public policy considerations. The following are examples.

e In deciding whether or not to prohibit strikes within the governmental operations of the
Band, the Tribal Council considered whether bargaining impasses could be resolved through
mandatory mediation, fact finding, and arbitration with less disruption to the ordinary
operations of the Band’s departments, agencies, commissions and subordinate organizations,
and it concluded that such impasse resolution methods would better serve the Band’s
interests and the welfare of its community than allowing strikes.

¢ In designing said mandatory bargaining impasse procedures — mediation, fact finding,
and interest arbitration, with limited review of continuing impasses over economic terms
before the Tribal Council — the Tribal Council sought to provide an efficient, non-disruptive
procedure for the parties to come to agreement, and left Tribal Council with the ultimate role
to resolve any ongoing impasse with respect to the economic terms of a collective bargaining

agreement because such terms affect the treasury of the Band, its governmental revenues, and
therefore its ability to provide governmental services.
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53.

* In requiring parties to attempt to resolve alleged unfair labor practices before
commencing arbitration and then limiting judicial review of arbitration decisions on unfair
labor practice charges to review for legal error or inconsistencies with the laws of the Band,
the Tribal Council determined that it was in the best interests of the Band and its
governmental operations to promote early resolution of such disputes by mandating early,
good faith settlement discussions and to streamline any post-arbitration judicial review.

¢ In excluding from the mandatory subjects of bargaining between management of a public
employer and an exclusive bargaining representative any provisions that would conflict with
the laws of the Band, the Tribal Council ensured that the public policies reflected in the body
of the Band’s laws would not be placed in conflict with the terms of a collective bargaining
agreement entered into under Article XVI. This would cover such things as the requirements
of the Band’s Indian Preference in Employment Ordinance, Chapter 600, Title 2 of the Tribal
Code.

* In deciding whether or not to allow management and exclusive bargaining representatives
within the Band’s governmental operations to bargain over fair share contributions from
employees who decide not to join a union, the Tribal Council considered whether or not
workplace harmony would be better promoted by allowing such bargaining to occur or
whether the choice of individual employees should be given more value. The Tribal Council
concluded, on balance, that allowing bargaining over fair share contributions would be in the
best interests of the Band and its community by furthering workplace equity. The Tribal
Council then limited the time frame for employees to petition for a vote to deauthorize a fair
share provision in a collective bargaining agreement to ninety (90) days after the execution of
the collective bargaining agreement in order to foster workplace stability.

* In considering whether to eliminate from the mandatory subjects of bargaining any drug
or alcohol testing policy of a public employer that comports with the laws of the Band, the
Tribal Council considered the devastating impact that drug and alcohol abuse has had upon
its tribal members and Native American communities generally and decided that it was in the
best interests of the Band and its community to eliminate such policies from the mandatory
subjects of bargaining, provided that such policies are consistent with the Band’s law, which
includes civil rights under the Band’s Constitution.

Speaker Parsons Affidavit 9 30.

The Tribal Council continues to assess the provisions of the FEP Code and Article XVI to
consider improvements in light of the experience of ongoing collective bargaining within
certain bargaining units at its IGRA gaming operations. In making such assessments, the

Tribal Council regularly looks for lessons to be drawn from other public sector labor laws of

state governments, including those of the State of Michigan. Speaker Parsons Affidavit 9 31.
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55.

56.

57.

LABOR ORGANIZING AND COLLECTIVE BARGAINING AT LRCR
UNDER THE LAWS OF THE BAND

Since the execution of the security officers bargaining unit Agreement, referred to in
paragraphs 37 and 38 above, the Band has entered into three Band-Union Election
Procedures Agreements to govern elections procedures for bargaining units at LRCR, all
containing the requisite provisions of the Model Agreement, referred to in paragraph 39
above. Ogema Romanelli Affidavit § 36.

Union elections, the initiation and resolution of election disputes, collective bargaining, the
initiation and resolution of alleged unfair labor practices, and the initiation and resolution of
bargaining impasse procedures have all proceeded apace for nearly three years pursuant to
Article XVI of the FEP Code and the terms of the above-referenced Band-Union Election
Procedures Agreements. Ogema Romanelli Affidavit q 37.

Since his appointment in 2008, Neutral Election Official Peterson has overseen (and issued
sworn declarations in reference to) the count of signatures of employees to verify the
requisite support for union elections with respect to four separate bargaining units of
employees at LRCR and subsequently overseen (and issued Official Tallies of Votes in
reference to) four elections with respect to four separate bargaining units employees at
LRCR. Peterson Affidavit 9 11-12 & Exhibit C. Over 320 employees casted votes in said
elections. Peterson Affidavit § 12 & Exhibit C.

Over the course of the last three years, at least four unfair labor practices have been asserted
and resolved under Article XVI of the FEP Code or the provisions of an executed Band-
Union Election Procedures Agreement, including one by written decision of an arbitrator.

Ogema Romanelli Affidavit 4 38.
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58. Collective bargaining agreement negotiations have proceeded for four separate bargaining
units of employees at LRCR, made up of over 250 employees, and have involved, in the
aggregate, over 40 full days of negotiation sessions to date. Ogema Romanelli Affidavit q§
39-40. Each of said four bargaining units of employees is made up of enrolled members of
the Band as well as nonmembers. Ogema Romanelli Affidavit 9 40.

59. Enrolled members of the Band have served on the management’s negotiating team with
respect to collective bargaining for each of said four bargaining units; enrolled members of
the Band continue to serve on management’s negotiating team with respect to collective
bargaining for two of the four said bargaining units of employees at LRCR; and enrolled
members of the Band serve on management’s team with respect to meetings under the

_collective bargaining agreement (referred to in paragraph 64 below), which has been
executed to govern the security employees’ bargaining unit at LRCR. Ogema Romanelli
Affidavit §41. An enrolled member of the Band served on the union’s negotiating team with
respect to collective bargaining for the security employees’ bargaining unit. Ogema
Romanelli Affidavit §42.

60. A decertification petition and related union decertification vote resulted in the decertification
of the exclusive bargaining representative by one bargaining unit of employees at LRCR in
August, 2010. The petition and vote for said decertification proceeded in accordance with
Article XV1 of the FEP Code and was overseen by Neutral Election Official Peterson, who
issued an Official Tally of Votes to certify the results. One hundred and thirty four (134)
employees casted votes in that election. Ogema Romanelli Affidavit § 43; Peterson Affidavit

113.
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62.

63.

64.

A separate decertification petition and related union decertification vote by a separate unit of
employees at LRCR, held in February, 2011, did not result in the decertification of the
exclusive bargaining representative for that separate unit. The petition and vote for this
decertification also proceeded in accordance with Article XVI of the FEP Code and was
overseen by Neutral Election Official Peterson, who issued an Official Tally of Votes to
certify the results. Sixty-eight employees casted votes in that election. Ogema Romanelli
Affidavit q 44; Peterson Affidavit § 13.

THE FIRST COLLECTIVE BARGAINING AGREEMENT
UNDER ARTICLE XVI oF THE FEP CODE

After over a year of negotiations between the management negotiating team and the union
negotiating team regarding the terms for a collective bargaining agreement to govern the
security employees’ bargaining unit at LRCR, the parties reached an impasse over certain
terms and invoked the three step impasse resolution process provided by Article XVI of the
FEP Code: mediation, fact finding, and interest arbitration. Ogema Romanelli Affidavit 9
45.

Hearing was held on or about June 24, 2010, by a fact finder, chosen by the parties --
Attorney Anne T. Patton, Esq. -- and, in accordance with Article XVI of the FEP Code, she
issued a thirty-two (32) page Findings of Fact and Recommendations, dated August 8, 2010.
As aresult of said Findings of Fact and Recommendations, the parties narrowed the issues
left for negotiation and then proceeded to interest arbitration. Ogema Romanelli Affidavit g9
46-47.

Hearing was held on or about October 11, 2010, by the arbitrator chosen by the parties,
Attorney Richard N. Block, Esq., and, in accordance with Article XVI of the FEP Code, he

issued a thirty-nine page Opinion and Award in the matter of Interest Arbitration under
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66.

67.

68.

Article 16.17(d) of the Fair Employment Practice Code of the Little River Band of Ottawa
Indians between Little River Resort and Casino and United Steelworkers, dated November
22,2010 (“Arbitration Award”). Ogema Romanelli Affidavit 9 48-49 & Exhibit D.

A collective bargaining agreement covering employees within the security employees’
bargaining unit under the exclusive representation of the USW is now in effect. Ogema
Romanelli Affidavit § 50 & Exhibit E. It is over 40 pages in length and contains 39 articles
addressing employment terms and conditions. Ogema Romanelli Affidavit § 51.

Collective bargaining negotiations continue pursuant to Article XVI of the FEP Code with
respect to the two other bargaining units of employees at LRCR that previously voted for
union representation pursuant to the Band-Union Flection Procedures Agreements described
above.

THE BAND’S GENERATION OF GOVERNMENTAL REVENUE
UNDER THE INDIAN GAMING REGULATORY ACT: THE LITTLE RIVER CASING RESORT

The LRCR is a tribally chartered instrumentality of the Band established by the Tribal
Council pursuant to Article IV, section 7 of the Band’s Constitution and overseen by a Board
of Directors (described below) established by the Tribal Council as a subordinate
organization of the Band. Ogema Romanelli Affidavit § 19 & Exhibit B.

As mandated by IGRA, the Band’s gaming operations are located on its trust lands. Further,
as mandated by IGRA and the Band’s Gaming Ordinance (Chapter 400, Title 1 of the Tribal
Code of the Band), (a) the Band has the sole proprietary interest in, and responsibility for,
LRCR, and (b) the net revenues generated from LRCR are the governmental revenues of the
Band, which may be used only for the Band’s governmental services, the general welfare of

the Band and its members, tribal economic development, to support local governmental
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70.

71.

organizations, or to donate to charitable organizations. Ogema Romanelli Affidavit § 20. See
25 U.S.C. §§ 2703(4), 2710.

Pursuant to its authority to create regulatory commissions and subordinate organizations
under Article V, Section 7(f) of the Band’s Constitution, the Tribal Council has delegated
authority to a Board of Directors (the “Board” or “Board of Directors”) to oversee the
operations of the LRCR pursuant to the Gaming Enterprise(s) Board of Directors Act of
2010, Chapter 800, Title 3 of the Tribal Code of the Band. Ogema Romanelli Affidavit § 21
& Exhibit C; GEBDA §§ 1.02, 4.01.7

The Board is comprised of five Directors, all of whom must be enrolied members of the
Band. Two are elected officials of the Band and three are “at large” (not elected ofﬁcialé).
The first seat for an elected official may be held by the Ogema or by a member of the Tribal
Council appointed by the Ogema with approval of the Tribal Council. The second seat for an
elected official is held by a sitting member of the Tribal Council, appointed by the Ogema
and approved by the Tribal Council. The three at large members are appointed by the Ogema
and approved by the Tribal Council. Ogema Romanelli Affidavit § 22 & Exhibit C; GEBDA
§ 4.02. The Board may vote to remove a Director for cause, and the Tribal Council may
likewise remove a Director for cause in the event that the Board fails to bring a charge for
removal. Ogema Romanelli Affidavit § 23 & Exhibit C; GEBDA §§ 5.01-5.03.

The Board is charged with responsibility “[t]o ensure compliance with the laws and

resolutions enacted by the Tribal Council”; to ensure that the Band’s IGRA gaming complies

" A copy of the Band’s Gaming Enterprise(s) Board of Directors Act of 2010 is attached to the
Affidavit of Ogema Romanelli as Exhibit C. It is accessible at https:/www.lrboi-
nsn.gov/council/ordinances.html. See Speaker Parsons Affidavit § 7; Ogema Romanelli

Affidavit § 10. The Band’s Gaming Enterprise(s) Board of Directors Act of 2010 will be
referred to herein as the “GEBDA.”
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73.

74.

75.

with the provisions of the IGRA, the Band’s gaming compact with the State of Michigan,
entered into pursuant to the IGRA and the laws of the Band; and to ensure that all revenues
from the Band’s IGRA gaming are accounted for and transferred to the accounts of the Tribal
Council as directed by the laws of the Band and procedures approved by the Tribal Council.
Ogema Romanelli Affidavit 9 24 & Exhibit C; GEBDA § 9.01(a)-(c).

In accordance with the Band’s Constitution and the GEBDA, the Board produces an annual
budget for the LRCR, which must be presented to, and approved or amended by, the Tribal
Council by September 1. The budget must be accompanied by an operating plan for LRCR
and a human resources report addressing hiring and compensation plans. Ogema Romanelli
Affidavit 9 28 & Exhibit C; GEBDA §§ 12.02(a), (c), (e). See LRBO Const. Articles IV, §
9(1)(2).

The Board accounts to the Band’s Tribal Council for all revenues generated by LRCR and
transfers those funds to the accounts of the Tribal Council, excluding authorized operating
funds. Ogema Romanelli Affidavit 9§29 & Exhibit C; GEBDA § 9.01(c).

The Board has authority to approve and amend the Personnel Manual for the LRCR, subject
to overriding authority of the Tribal Council. Ogema Romanelli Affidavit § 30 & Exhibit C;
GEBDA § 9.03(b).

The Band’s Tribal Council has delegated to the Board authority to execute collective
bargaining agreements for LRCR and to execute a waiver of sovereign immunity on behalf of
the Tribe in such an agreement, but only to the extent that such a waiver is consistent with
the watver of sovereign immunity provided by Article XVI. Ogema Romanelli Affidavit §

26 & Exhibit C; GEBDA §§ 9.03(d), 10.02(a), 10.03.
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76. The Band’s Tribal Council has delegated to the Board additional limited authority to waive
the sovereign immunity of LRCR only in contracts for “essential daily operational needs,”

and any such waiver must be by Board resolution. Ogema Romanelli Affidavit 27 &

Exhibit C; GEBDA § 10.02(b).

Dated: March 4, 2011 /s/ Kaighn Smith, Jr.

Kaighn Smith, Jr.

Elek A. Miller

Counsel for the Little River Band of
Ottawa Indians Tribal Government
Drummond Woodsum MacMahon
84 Marginal Way, Suite 600
Portland, Maine 04101-2480

Tel: (207) 253-0559

Email: ksmith@dwmlaw.com
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APPENDIX I

AFFIDAVIT OF SPEAKER STEPHEN PARSONS



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

LITTLE RIVER BAND OF OTTAWA
INDIANS TRIBAL GOVERNMENT
Respondent

CASE 7-CA-51156

LOCAL 406, INTERNATIONAL
BROTHERHOOD OF TEAMSTERS
Charging Union

AFFIDAVIT OF SPEAKER STEPHEN PARSONS
Now comes Stephen Parsons, who deposes and states, under oath, as follows:

1. My name is Stephen Parsons. I am an enrolled member of Gad Ching Zitbi Dadwaa
Anishinadbek, the Little River Band of Ottawa Indians (the “Band” or the “Tribe”).

2. I serve as a member of the Band’s Tribal Council (the Legislative Branch) and currently
as its Speaker. I previously served as Tribal Council member from June 10, 1996 to
January 10, 1999, and have now served as Tribal Council member from June 6, 2001 to
the present. I served as Speaker for the Tribal Council from June 6, 2001 to May 16,
2007, and have now served as Speaker from June 10, 2009 to the present.

3. Pursuant to Article IV of the Band’s Constitution, the legislative powers of the Band are
vested in its Tribal Council (or “Council”), which is made up of nine (9) enrolled
members of the Tribe, all of whom are elected to serve by enrolled members of the Tribe.

4. Pursuant to Article IV, section 5 of the Band’s Constitution, my duties as Speaker of the
Tribal Council, include presiding over all meetings of the Tribal Council, calling special
meetings of the Council when appropriate, receiving reports from committees or
commissions of the Band and delivering them to the Council, and performing the duties
of the Tribal Ogema (the Executive Branch) in the absence of or due to the inability of
the Ogema to perform those duties.

5. The exhibits attached hereto set forth the regular activities of the office of the Tribal
Council, and they are generated as part of, and kept in the ordinary course of, the Tribal
_Council’s official business.



10.

11.

12.

The Band’s Legislative Process

Article IV, section 7 of the Band’s Constitution authorizes the Council to “exercise the
inherent powers of the Little River Band by establishing laws through the enactment of
ordinances and adoption of resolutions” to “govern the conduct of members of the Little
River Band and other persons within its jurisdiction,” and to “promote, protect and
provide for the public health, peace, morals, education, and general welfare” of the Tribe
and its members.

The Constitution and laws of the Band are accessible to the public and maintained fully
up-to-date at the official website of the Band, https://www.Irboi-
nsn.gov/council/ordinances.html, pursuant to the requirements of section 6.01 of the
Band’s Administrative Procedures Act — Ordinance, Chapter 100, Title 7 of the Tribal
Code (“APA”™). A true copy of the Band’s Constitution, as amended and approved by the
United States Secretary of the Interior, is attached hereto as Exhibit A.

The process by which the Tribal Council enacts legislation governing its members and
territory is governed by the Band’s Constitution; the Tribal Council Meeting Procedures
Ordinance, Chapter 100, Title 2 of the Tribal Code (“TCMP”); and by the APA.

Pursuant to Article VII of the TCMP, the Tribal Council acts by ordinance “[w]hen
adopting or establishing rules governing the conduct of members of the Tribe or other
persons within the territorial jurisdiction of the Tribe; . . . [w]hen adopting procedures
prescribing standards of conduct or performance applicable to the Ogema, or any
subdivision of the Tribe; and . . . [w]hen creating regulatory commissions or subordinate
organizations.”

The purpose of the Band’s APA is to “manage the process of the development of
ordinances of the Tribe; and to allow for the greatest amount of input from members and
community affected by the development of ordinances of the Tribe.” (Section 1.01
APA).

Article IV of the APA sets forth the procedures for the Band’s enactment and amendment
of non-emergency ordinances as follows: Prior to adoption or amendment of ordinances,
the Tribal Council must post the draft ordinance to the public and request comments for
no less than thirty (30) days. All comments are then included as annotations to the draft
ordinance and made available to any interested parties. The Tribal Council must review
the annotated draft ordinance in a final work session, at which the Council approves final
revisions, additions, or deletions to the ordinance. Adoption of the ordinance must then
be made by formal resolution of the Tribal Council. Amendments to the Band’s
ordinances follow the same process.

Article V of the APA provides for the enactment of ordinances on an emergency basis
“when it is necessary to protect the health, safety, or welfare of the Tribe.” Such

ordinances are limited to an initial six month duration, during which time the ordinance
must be posted for public comments and further reviewed by the Council, in the same



13.

14.

15.

16.

manner as non-emergency ordinances, to determine the effect of the action and whether
to adopt the ordinance on a permanent basis. Emergency amendments to ordinances must
follow this same procedure. The adoption of any such emergency ordinances or
amendments, and their permanent adoption thereafter, must be made by formal resolution
of the Tribal Council.

Tribal Council holds work sessions as part of its legislative process. Pursuant to the
TCMP, such work sessions are scheduled “on an as-needed basis to permit detailed
discussion of ordinances, policies, or other matters under consideration and, if
appropriate, to obtain public comment/input concerning such matters.” (Section 5.03
TCMP).

The Band’s Legislation Addressing Labor Organizations and Collective Bargaining

In 2005, the Tribal Council permanently enacted the Band’s Fair Employment Practices
Code, Chapter 700, Title 3 of the Tribal Code (“FEP Code”) to govern a variety of
employment and labor matters within its jurisdiction, including rights and remedies for
employment discrimination, minimum wages, and other matters.

In 2007, the Tribal Council permanently enacted Article XVI of the FEP Code (“Article
XVI”) to govern labor organizations and collective bargaining within its jurisdiction.
The purpose of said Article is to protect the health and welfare of the Tribe by regulating
the terms and conditions under which labor organizations (or “unions”) might operate
within the governmental operations of the Band (or “public sector”), including its gaming
operations conducted pursuant to the Indian Gaming Regulatory Act (“IGRA”). In
furtherance of that purpose, the Tribal Council determined that it was in the best interest
of the Band to allow collective bargaining by employees within its public sector, subject
to regulations that would protect the integrity of said operations, the Band’s
governmental revenues, and the economic welfare of its members. To this end, the Tribal
Council considered examples of public sector labor laws of the state and federal
governments and enacted provisions to, amongst other things:

(a) prohibit strikes against its governmental operations (as reflected in section
16.06 of Article XVI, as amended, today);

(b) require labor organizations operating within its jurisdiction to register with the
Band’s office of General Counsel;

(c) ensure that if a labor organization was elected to represent a bargaining unit of
employees within the Band’s governmental operations, no employee would be
required to join the union or to pay union dues (as reflected in section 16.05 of
Article XVI, as amended, today); and

(d) establish jurisdiction within the Band’s Tribal Court to enforce certain
provisions of Article XVI (as reflected, in section 16.24, as amended, today).

In early 2008, the Tribal Council adopted permanent amendments to Article XVI to,
amongst other things:



17.

18.

19.

20.

(a) require labor organizations doing business within the jurisdiction of the Band
to apply for and obtain a license (as reflected in section 16.08 of Article XVI, as
amended, today);

(b) prohibit lock-outs by the Band’s public employers (as reflected in section
16.07 of Article XVI, as amended, today); and

(c) expand the enforcement powers of the Band’s Tribal Court with respect to said
licensing requirement and prohibition against lock-outs and strikes (as reflected in
section 16.24, as amended, foday).

In enacting these amendments, the Tribal Council determined that it was in the best
interest of the Band, and would promote fairer labor relations if public employers were
prohibited from engaging in lock-outs in the same manner that public employees are
prohibited from engaging in strikes under the labor organization laws of most states.
Further, in making these amendments, the Tribal Council decided to delegate authority to
the Band’s Gaming Commission to license labor organizations operating within any of
the governmental operations of the Band because said Commission is the only
governmental body of the Band with licensing experience and capability. The Tribal
Council subsequently ratified regulations promulgated by the Band’s Gaming
Commission that set forth the procedures and requirements for the licensing of labor
organizations operating within the Band’s IGRA gaming operations. A copy of the
Tribal Council Resolution approving the Commission’s current labor organization
licensing regulations is attached hereto as Exhibit B.

In April of 2008, the Tribal Council voted unanimously in favor of a resolution directing
all elected officials to remain impartial with respect to union activity within the Band’s
jurisdiction and prohlbltmg said officials from commentmg, discussing or announcing
their personal opinions on union activity.

Later in 2008, a union election campaign, involving security officers at the Band’s IGRA
gaming operations, proceeded in accordance with an Agreement entered into by the Band
and the United Steel Workers United Steel Paper and Forestry, Rubber, Manufacturing,
Energy, Allied Industrial and Service Workers International Union, AFL-CIO, CLC (the
“USW™).

Also in 2008, the Tribal Council appointed Attorney David M. Peterson to serve as the
Band’s Neutral Election Official to oversee the processes established by said Agreement
(or any future similar Agreement) for determining (amongst other things): an appropriate
bargaining unit within a public employer for union representation, when employees
within such a bargaining unit could trigger a secret ballot election for union
representation, and the outcome of any such secret ballot election.

In October, 2008, the Tribal Council enacted additions to Article XVI on an emergency
basis, which were later adopted on a permanent basis. New section 16.02 set forth the
public policy underlying Article XVI and has remained unchanged to date. As section
16.02 states, the public policy underlying Article X VI is:



to promote harmonious and cooperative relationships between tribal government
and its employees by permitting employees within the Governmental Operations
of the Band to organize and bargain collectively; to protect orderly Governmental
Operations of the Band to provide for the health, safety, and welfare of the Band
and its members; to prohibit and prevent all strikes by employees within the
Governmental Operations of the Band; to protect the rights of employees within
the jurisdiction of the Band to join or refuse to join, and to participate in or refuse
to participate in, labor organizations; to protect the rights of tribal members to
employment preferences; and to ensure the integrity of any labor organization
doing business within the jurisdiction of the Band by requiring any such labor
organization to obtain a license.

21. To this end, in enacting said additions to Article XVI, the Tribal Council drew from the
public sector labor laws of states to:

(a) define the rights and duties of employers, employees, and labor organizations
within the Band’s public sector with respect to collective bargaining, including
the duty to bargain in good faith, which excepts from such duty any requirement
to bargain over any matter that would conflict with the laws of the Band (all as
reflected in sections 16.12, 16.14, 16.21, and 16.24(d) of Article X VI, as
amended, today);

(b) provide procedures for resolving alleged violations of those rights and duties,
including unfair labor practice procedures (as reflected in sections 16.15 and
16.16 of Article XVI, as amended, today);

(c) design processes for management of public employers and exclusive
bargaining representatives to resolve bargaining impasses through mediation, fact
finding and arbitration and setting the standards for consideration by arbitrators
(all as reflected in section 16.17 of Article XV1, as amended, today);

(d) establish that management and exclusive bargaining representatives may
bargain over “fair share” contributions by public employees within a bargaining
unit who do not join the union, and setting procedures for employees to vote to
rescind any such “fair share” provision (all as reflected in section 16.13 of Article
XVI, as amended, today);

(e) limit the duration of public sector collective bargaining agreements (as
reflected in section 16.18 of Article X VI, as amended, today); and

(f) provide a process for a bargaining unit of public employees to vote to decertify
an exclusive bargaining representative with oversight by the Band’s Neutral

Election Official (as reflected in section 16.19 or Article XVI, as amended,
today).

22.  Also in furtherance of the public policy set forth in section 16.62, in enacting additions to
Article XVI in October, 2008, the Tribal Council provided that:

() the terms and conditions under which the Band’s public employers may test
employees for alcohol or drug use shall not be subject to collective bargaining
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24,

with any labor organization (as reflected in section 16.20 of Article XVI, as
amended, today);

(b) the sovereign immunity of the Band’s public employers from suit would be
waived for the purpose of the enforcement of any collective bargaining agreement
in the Tribal Court and for limited review of certain arbitrator decisions related to
unfair labor practices (as reflected in section 16.26 of Article XVI, as amended,
today); and

(¢) future procedures for determining appropriate bargaining units for collective
bargaining within the governmental operations of the Band and elections by such
units for exclusive bargaining representatives could be governed by the terms of a
model “Band-Union Election Procedures Agreement” substantially reflecting the
terms of the Agreement described above in paragraph 18 (as reflected in sections
16.09, 16.10, and 16.11 of Article XVI, as amended, today). A copy of the Tribal
Council’s resolution approving said model Band-Union Election Procedures
Agreement together with the Model Agreement are attached hereto as Exhibit C.

In March, 2009, the Tribal Council enacted additional amendments to the FEP Code in
furtherance of the public policy set forth in section 16.02 to, amongst other things:

(a) establish a Charge of Discrimination form for public employees to use to
assert rights and remedies under the Band’s law for alleged employment
discrimination on the basis of union affiliation (as reflected in sections 6.02 and
16.16(b) of the FEP Code, as amended, today);

(b) clarify limits on the duty of public employers to bargain in good faith with
regard to management prerogatives, consistent with other public sector labor laws
(as reflected in section 16.12(a)(1) of Article X VI, as amended, today);

(¢) clarify procedures for resolving different categories of unfair labor practice
charges to ensure that those involving management or elected bargaining
representatives, if not settled, are resolved by arbitration with limited judicial
review, that those involving alleged discrimination against an individual
employee by employer or union go through discrimination procedures provided in
Article VI of the FEP Code, and that claims of breach of duty of fair
representation by an employee against an exclusive bargaining representative
proceed to the Band’s Tribal Court (all as reflected in section 16.16 of Article
XVI, as amended, today);

(d) clarify and further streamline bargaining impasse procedures (reflected, in
part, in sections 16.17(c) and 16.17(d) of Article X VI, as amended, today); and
(e) provide for limited judicial review of an arbitrator’s award resolving a
bargaining impasse (as reflected in section 16.17(e) of Article XVI, as amended,
today).

In January, 2010, the Tribal Council again amended the FEP Code by permanently
enacting Title XVII to that Code in order to protect the integrity of the procedures, rights
and remedies provided by the Code. As set forth in section 17.01 of that Title, the Tribal
Council found as a follows:
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In providing for procedures, rights, and remedies for employers, employees, and
labor organizations under this Code, including those afforded through actions in
the Little River Band of Ottawa Indians Tribal Court, the Tribal Council has
carefully considered (and continues to consider) the values and interests of the
Band in order to establish fair processes, rights, and remedies for the parties and
interests at stake. This has included careful consideration of, amongst other
things, (i) the time, costs, and inconvenience of parties and witnesses involved in
proceedings to resolve controversies or to establish rights and remedies under this
Code; (ii) the need to protect the governmental operations of the Band from undue
burdens from litigation, while according fair treatment to employees within those
operations; and (iii) methods to resolve disputes through early settlement,
including mediation.

The integrity of this Code is threatened if parties bypass the procedures, rights,
and remedies established herein and seek, instead, to invoke procedures or
remedies outside of this Code for controversies that this Code is designed to
address and resolve in accordance with the unique public policies of the Band.
Investigations or proceedings directed at employers, apart from those provided for
by this Code, which seek to address controversies or rights covered by this Code,
require the expenditure of time and resources to the detriment of those involved
and, in many instances, to the governmental operations of the Band. Such
investigations or proceedings also threaten duplicative witness testimony and
production of documents already available, or undertaken, pursuant to the
provisions of this Code.

In order to ensure that the Tribal Council can protect the integrity of the FEP Code and
ensure that the rights and remedies provided by said Code are followed before outside
authorities interfere with labor and employment matters addressed by said Code, the
Tribal Council enacted sections 17.4 and 17.5 of Article XVII to prohibit public
employers from producing documents or giving testimony under subpoena from such
outside authorities without the approval of the Tribal Council in circumstances where the

employee initiating proceedings by external authorities has failed to exhaust his or her
remedies provided by the FEP Code.

In July, 2010, the Tribal Council adopted permanent amendments to Article XVI, in
furtherance of the public policy set forth in section 16.02 to, amongst other things:

(a) correct perceived unfairness in the allocation of costs between parties in
paying for the arbitration of unfair labor practices by allowing the arbitrator to
allocate costs consistent with the the parties’ relative successes on issues (as
reflected in section 16.16(a)(2)(D) of Article X V1, as amended, today);

(b) clarify that no complaint for employment discrimination based on union
affiliation may be brought in the Band’s Tribal Court unless a charge of
discriminatjon is filed within 180 days for the alleged discrimination (as reflected
in section 16.16(b) of Article X V1, as amended, today); and
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(c) correct perceived unfairness in the process for resolving collective bargaining
impasses, which had allowed public employers to reject the award of an interest
arbitrator with respect to economic terms of a collective bargaining agreement
(i.e. wages, salaries, bonuses, insurance premiums, and pension or retirement
contributions) by requiring any public employer seeking to reject such an award
to show cause to the Tribal Council for the rejection, providing opportunity to
both the public employer and the exclusive bargaining representative to be heard
on the matter, and providing for the Tribal Council to resolve the impasse either
by accepting the arbitrator’s award or the public employer’s final offer on such
economic terms (all as reflected in section 16.17(e) of Article X VI, as amended,
today).

All of the above-reference enactments and amendments of provisions to the FEP Code
proceeded in accordance with the legislative processes described in paragraphs 6 through
13 above.

The Tribal Council conducted ten (10) work sessions between 2007 and 2010 to address
public policy considerations relative to the above-referenced enactments and amendments
of provisions to the FEP Code.

I served on the Tribal Council, either as a member of the Tribal Council or as both a
member and as Tribal Council Speaker, during all of the enactments and amendments to
the FEP Code referenced herein.

In the work sessions and open session meetings at which the Tribal Council addressed
said enactments and amendments to the FEP Code, the Tribal Council deliberated over a
number of public policy considerations. The following are examples.

e In deciding whether or not to prohibit strikes within the governmental operations of
the Band, the Tribal Council considered whether bargaining impasses could be
resolved through mandatory mediation, fact finding, and arbitration with less
disruption to the ordinary operations of the Band’s departments, agencies,
commissions and subordinate organizations, and it concluded that such impasse
resolution methods would better serve the Band’s interests and the welfare of its
community than allowing strikes.

e In designing said mandatory bargaining impasse procedures — mediation, fact finding,
and interest arbitration, with limited review of continuing impasses over economic
terms before the Tribal Council — the Tribal Council sought to provide an efficient,
non-disruptive procedure for the parties to come to agreement, and left Tribal Council

~ with the ultimate role to resolve any ongoing impasse with respect to the economic
terms of a collective bargaining agreement because such terms affect the treasury of
the Band, its governmental revenues, and therefore its ability to provide governmental
services.
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¢ In requiring parties to attempt to resolve alleged unfair labor practices before
commencing arbitration and then limiting judicial review of arbitration decisions on
unfair labor practice charges to review for legal error or inconsistencies with the laws
of the Band, the Tribal Council determined that it was in the best interests of the Band
and its governmental operations to promote early resolution of such disputes by
mandating early, good faith settlement discussions and to streamline any post-
arbitration judicial review.

e In excluding from the mandatory subjects of bargaining between management of a
public employer and an exclusive bargaining representative any provisions that would
conflict with the laws of the Band, the Tribal Council ensured that the public policies
reflected in the body of the Band’s laws would not be placed in conflict with the
terms of a collective bargaining agreement entered into under Article XVI. This
would cover such things as the requirements of the Band’s Indian Preference in
Employment Ordinance, Chapter 600, Title 2 of the Tribal Code.

e In deciding whether or not to allow management and exclusive bargaining
representatives within the Band’s governmental operations to bargain over fair share
contributions from employees who decide not to join a union, the Tribal Council
considered whether or not workplace harmony would be better promoted by allowing
such bargaining to occur or whether the choice of individual employees should be
given more value. The Tribal Council concluded, on balance, that allowing
bargaining over fair share contributions would be in the best interests of the Band and
its community by furthering workplace equity. The Tribal Council then limited the
time frame for employees to petition for a vote to deauthorize a fair share provision in
a collective bargaining agreement to ninety (90) days after the execution of the
collective bargaining agreement in order to foster workplace stability.

e In considering whether to eliminate from the mandatory subjects of bargaining any
drug or alcohol testing policy of a public employer that comports with the laws of the
Band, the Tribal Council considered the devastating impact that drug and alcohol
abuse has had upon its tribal members and Native American communities generally
and decided that it was in the best interests of the Band and its community to
eliminate such policies from the mandatory subjects of bargaining, provided that such

policies are consistent with the Band’s law, which includes civil rights under the
Band’s Constitution.

The Tribal Council continues to assess the provisions of the FEP Code and Article XVI
to consider improvements in light of the experience of ongoing collective bargaining
within certain bargaining units at its IGRA gaming operations. In making such
assessments, the Tribal Council regularly looks for lessons to be drawn from other public
sector labor laws of state governments, including those of the State of Michigan.



32. A true copy of the Band’s current FEP Code, with all amendments to date, is attached
hereto as Exhibit D.

Dated: March 3, 2011 é

Stepher/Parsons, Tribal Council Speaker,
Little River Band of Ottawa Indians

Personally appeared the above-named, Stephen Parsons, known to me to be the elected
Tribal Council member and Tribal Council Speaker of the Little River Band of Ottawa Indians,
and stated, under oath, that the foregoing facts are true, upon his personal knowledge, before me,

Dated: ‘,q\f"\ a(/[[/iq 5 ’C;/(@l \

Public

Kathieen J. Bowers
Notary Public - State of Michigan
County of Manistee
My Commission expires 10/28/2014
Acting in the County of Manistee
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CONSTITUTION
OF THE
LITTLE RIVER BAND OF OTTAWA

PREAMBLE

We, the Little River Ottawa people have asserted our sovereignty throughout history
including in the Treaty of Chicago [August 29, 1821; 7 Stat 218], the Treaty of Washington [March
28, 1836, 7 Stat 491], and the Treaty of Detroit [July 31, 1855; 11 Stat 621].

Between the last treaty and the present day, the Grand River Ottawa people who became the
Little River Band of Ottawa Indians were known and organized under several names, including
members of “Indian Village” on the Manistee River, residents of the Pere Marquette Village or
“Indian Town”, Unit No. 7 of the Northern Michigan Ottawa Association, the Thornapple River
Band, and finally the Little River Band of Ottawa Indians.

On September 21, 1994, Public Law 103-324 (108 Stat 2156) was enacted, reaffirming
federal recognition of and confirming the sovereignty of the Grand River Bands comprising the
Little River Band of Ottawa Indians (referred to as the Tribe or Little River Band).

As an exercise of our sovereign powers, in order to organize for our common good, to govern
ourselves under our own laws, to maintain and foster our tribal culture, provide for the welfare and
prosperity of our people, and to protect our homeland we adopt this constitution, in accordance with
the Indian Reorganization Act of June 18, 1934, as amended, as the Litile River Band of Ottawa
Indians.

ARTICLE 1. TERRITORY

Section 1 — Territory. The territory of the Little River Band of Ottawa Indians shall encompass all
lands which are now or hereinafter owned by or reserved for the Tribe, including the Manistee
Reservation in Manistee County (Michigan), Custer and Eden Townships in Mason County
(Michigan) and all lands which are now or at a later date owned by the Tribe or held in trust for the
Tribe or any member of the Tribe by the United States of America.

Section 2 - Jurisdiction Distinguished From Territory. The Tribe’s jurisdiction over its members
and territory shall be exercised to the fullest extent consistent with this Constitution, the sovereign
powers of the Tribe, and federal law.

ARTICLE Il - MEMBERSHIP
Section 1 - Eligibility for Membership. An individual is eligible for membership in the Tribe, if
he/she possesses at least one-fourth (1/4) degree Indian blood, of which at least one-eighth (1/8)
degree must be Grand River Ottawa or Michigan Ottawa blood and:
(a) Is a lineal descendant of a member of the historic Grand River Bands who resided in
Manistee, Mason, Wexford or Lake Counties in the State of Michigan, who was listed on the
schedule of Grand River Ottawa in the Durant Roll of 1908 as approved by the Secretary of
the Interior on February 18, 1910; or,
(b) Is a lineal descendant of individuals listed on the 1870 Annuity Payrolls of Chippewas
and Ottawas of Michigan listed under the following Ottawa Chiefs:

Kewacushkum Pay-quo-tush Me-tay-wis
Shaw-be-quo-ung Penayse Kaw-gay-gaw-bowe
Maw-gaw-ne-quong Ching-gawa-she Aken Bell; and,

(c) Is not currently enrolled in any other federally recognized Indian Tribe, band, or group.



Section 2 — Membership Rights of Children Who Have Been Adopted. Any child who is less than
18 years of age, who meets the membership criteria in Section 1, shall be eligible for membership,
notwithstanding such adoption.

Section 3 - Dual Membership Prohibition. Any member of the Little River Band who applies for
and is accepted as a member of another federally recognized Indian Tribe or band shall be subject
to disenrollment in accordance with Section 4 of this Article.

Section 4 - Membership Procedure. The Tribal Council shall establish ordinances governing
membership, including but not limited to enrollment and disenrollment; Provided that the Tribal
Council shall not have the power to change or establish substantive requirements for membership
in addition to those established in this Article.

Section 5 - Right of Appeal. Any person whose application for membership has been denied, or any
member who has been disenrolled, shall have the right to appeal to the Tribal Court.

ARTICLE III - CONSTITUTIONAL RIGHTS

Section 1 - Civil Rights. The Little River Band in exercising the powers of self-government shall

not:
(a) Make or enforce any law prohibiting the free exercise of religion, or abridging the
freedom of speech, or of the press, or of the right of the people peaceably to assemble and
to petition for a redress of grievances;
(b) Violate the right of the people to be secure in their persons, houses, papers, and effects
against unreasonable search and seizures, nor issue warrants, but upon probable cause,
supported by oath or affirmation, and particularly describing the place to be searched and
the person or thing to be seized;
(c) Subject any person for the same offense to be twice put in jeopardy;
(d) Compel any person in any criminal case to be a witness against himself:
(e) Take any private property for a public use without just compensation;
(f) Deny to any person in a criminal proceeding the right to a speedy and public trial, to be
informed of the nature and cause of the accusation, to be confronted with the witnesses
against him, to have compulsory process for obtaining witnesses in his favor, and at his own
expense to have the assistance of counsel for his defense;
(g) Require excessive bail, impose excessive fines, inflict cruel and unusual punishments,
and in no event impose for conviction of any one offense any penalty or punishment greater
than imprisonment for a term of one year or a fine of five thousand dollars ($5000.00), or
both, or the maximum penalty allowed under Federal law;
(b) Deny to any person within its jurisdiction the equal protection of its laws or deprive any
person of liberty or property without due process of law;
(1) Pass any legislation, directed against a designated person, pronouncing him/her guilty
of an alleged crime, without trial or conviction or ex post facto law, which retroactively
changes the legality or consequences of a fact or action after the occurrence of that fact or
commission of the act;
() Deny to any person accused of an offense punishable by imprisonment the right, upon
request, to a trial by jury of not less than six (6) persons;
(k) Make or enforce any law unreasonably infringing the right of tribal members to keep and
bear arms; or
(1) The enumeration of rights in this Constitution shall not be construed to deny or disparage
other rights retained by tribal members.



Section 2 - Access to Tribal Records. Subject to any express limitations contained in this
Constitution, the laws of the United States, and individual Tribal members’ and Tribal employees’
rights to privacy, members of the Tribe shall be provided access to review the records of Tribe
including, but not limited to: minutes of all meetings of the Tribal Council or other subdivisions of
the Tribal government, Tribal budgets and financial reports of Tribal expenditures; provided that
such review shall be conducted during normal office hours.

ARTICLE IV - TRIBAL COUNCIL
Section 1 - The legislative powers of the Little River Band shall be invested in the Tribal Council.
Section 2 - Composition of the Tribal Council.
(a) The Tribal Council shall consist of nine (9) persons, elected by popular vote of the
registered voters of the Tribe in the manner described in this Section and Article IX.
(b)Tribal Council positions shall be elected by the membership from the following districts:
1. Six (6) of the nine (9) members of the Tribal Council shall be elected by the
registered voters of the Tribe who reside in the following Counties in the State of
Michigan: Kent, Lake, Manistee, Mason, Muskegon, Newago, Oceana, Ottawa and
Wexford;
2. Two (2) of the nine (9) members of the Tribal Council shall be elected by all of
the registered voters of the Tribe;
3. One (1) of the nine (9) members of the Tribal Council shall be elected by those
registered voters of the Tribe residing outside the nine (9) county district defined in
subsection 2(b)(1) of this Section.
(c) The Council shall select two (2) Council members, by majority vote of the Council, to
serve as Council Officers: Speaker and Recorder. Officers terms shall be two years. A single
Council member may not hold both Officer positions.
Section 3 - Qualifications. Any member of the Tribe who is twenty-one (21) years of age or older
who has resided within the State of Michigan for at least six (6) months prior to the date of the next
scheduled election may serve on the Tribal Council.
Section 4 - Terms of Office.
(a) Except as provided for in Section 1 of Article IX in this Constitution each Tribal Council
member’s term of office shall be four (4) years.
(b) Tribal Council members shall continue in office until their successors are sworn in by
the Tribal Court, their office is deemed vacant, or they are removed from the Tribal Council.
(c) If any Tribal Council member ceases to be a member of the Tribe, he or she shall
automatically forfeit his or her Council position.
(d) Ifany Tribal Council member ceases to be a resident of the State of Michigan, he or she
shall automatically forfeit his or her Council position.
(e) There shall be no prohibition against continuous service.
Section 5 - Council Officers Duties.
(a) Speaker. The Speaker of the Council shall:
1. Preside at all meetings of the Tribal Council.
2. Call special meetings of the Council, when appropriate.
3. Receive reports from the committees or commissions and deliver such reports to
the Council.
4. Perform the duties of the Tribal Ogema in the absence of or due to the inability
of the Ogema to perform those duties.



(b) Recorder. The Recorder of the Council shall:
1. Submit a record of the minutes of all Tribal Council meetings, and make such
reports available to the membership of the Tribe.
2. Keep the Members informed as to the status of the activities of the Council and
all other matters affecting the Tribe and its members.
3. Maintain and protect the Tribal Seal.
4. Perform the duties of the Speaker if the Speaker is absent or unable to fulfill those
duties.
Section 6 - Meetings of the Tribal Council.
(a) Regular Meetings. The Tribal Council shall meet in regular session at least once every
month at a time and place to be set by the Tribal Council. The schedule of meetings for
regular sessions of the Tribal Council for the next calendar year shall be set by resolution
of the Tribal Council at the last regular session of each calendar year. The meeting schedule
for each calendar year shall be published and made available to the General Membership.
(b) Special Meetings. A special meeting of the Tribal Council may be held under the
following conditions:
1. A special meeting shall be called (i) upon written request of the Tribal Ogema
submitted to the Council Recorder, (ii) upon written request, submitted to the Tribal
Ogema or Council Recorder, by two (2) members of the Tribal Council, (iii) upon
- written request, submitted to the Tribal Ogema or Council Recorder, signed by at
least ten percent (10%) of the Tribal Elders, fifty-five (55) years or older; or (iv)
upon a petition of ten percent (10%) of the registered Tribal voters requesting a
meeting submitted to the Tribal Ogema or Council Recorder.
2. There shall be at least seventy-two (72) hours written notice sent to the Council
members at each member’s designated regular mailing address. Notice shall also be
posted in the Tribal Office or Governmental Center. No business may be transacted
if proper notices have not been mailed and posted. The notice shall specify all
business to be addressed, and no matter which is not included in the notice may be
addressed at the meeting.
(c) Emergency Meetings. Emergency meetings of the Tribal Council may be called by the
Tribal Ogema or Speaker upon less than seventy-two (72) hours written notice, if such
meetings are necessary for the preservation or protection of the health, welfare, peace, safety
or property of the Tribe. Efforts shall be made to ensure that each Tribal Council member
receives notice of such meetings. Where practical, notice shall be posted at the Tribal Office
or Governmental Center. Notices shall state the purpose, time and place of the meeting. No
business other than that stated in the notice shall be transacted at such meetings.
(d) Open Meetings; Closed Sessions. All meetings of the Tribal Council shall be open to
the Tribal Membership. However, the Council may meet in closed session for the following
purposes:
1. Personnel Matters, provided the employee in question did not request a public
meeting, or
2. Business matters involving consideration of bids or contracts which are privileged
or confidential, or
3. Claims by and against the Tribe.
Minutes shall be maintained relating to all business conducted in open or closed session. The
general reason for a determination to meet in closed session shall placed on the record in open



session. The minutes of business conducted in closed session shall be maintained in a closed file in
perpetuity; however, such minutes of closed sessions may be opened to the public upon a vote of
the majority of the Tribal Council, upon final disposition of the matter concerned or upon order of
the Tribal Judiciary. Upon conclusion of a closed session, announcement of the resumption of open
session shall be made before adjournment.
(e) Rules of the Tribal Council. The Tribal Council shall determine its own rules of
procedure for meetings of the Tribal Council, subject to any limitations imposed in this
Constitution. Such rules and procedures shall provide for an opportunity for the General
Membership to be heard on any question under consideration by the Tribal Council.
(f) Quorum required to conduct business.
1. A quorum of the Tribal Council shall consist of six (6) members, provided at least
four (4) of the six (6) members present represent the nine (9) county district defined
in subsection 2(b)(1) of Article IV.
2. When a Council Member has a personal interest in an issue or matter to be voted
on by the Council, other than those common to all Tribal Members, which would
require balancing personal interest against interests of the Tribe, such member shall
abstain from voting on that matter due to conflict of interest and shall disclose the
nature of the conflict.
3. The fact that a member may not vote on an issue due to conflict of interest shall
not prevent that member from voting on other matters or from determining a
quorum’s existence.
4. Failure to disclose a potential conflict of interest is cause for removal, and where
a matter of potential conflict has been disclosed, the Council shall determine by
majority vote whether a member shall abstain from voting, although no member shall
be compelled to vote regarding an issue as to which he or she believes a conflict
exists.
(g) Action by the Tribal Council.
1. The Tribal Council shall act only by ordinance, resolution or motion.
2. Tribal Council action shall be determined by a majority of the quorum present and
voting at the meeting, unless otherwise specified in this Constitution, and minutes
shall identify each Council Member’s vote on every issue.
Section 7 - Powers of the Tribal Council. The legislative powers of the Little River Band of Ottawa
Indians shall be vested in the Tribal Council, subject to any express limitations contained in this
Constitution. The Tribal Council shall have the power, including by way of illustration, but not by
limitation:
(a) To exercise the inherent powers of the Little River Band by establishing laws through
the enactment of ordinances and adoption of resolutions not inconsistent with this
Constitution:
1. to govern the conduct of members of the Little River Band and other persons
within its jurisdiction;
2. to promote, protect and provide for public health, peace, morals, education and
general welfare of the Little River Band and its members;
3. toprovide by ordinance for the jurisdiction of the Tribe over Indian Child Welfare
matters, and all other domestic relations matters;
4. to provide for the manner of making, holding and revoking assignments of the
Little River Band’s land or interests therein;



(b) To authorize and ratify agreements and contracts negotiated by the Tribal Ogema on
behalf of the Little River Band with federal, state and local governments and other Indian
tribes or their departments or political subdivisions, or with private persons on all matters
within the authority of the Tribal Council;
(c) To purchase, lease, take by gift, take by devise or bequest, or otherwise acquire land,
interests in land, personal property or other assets which may be deemed beneficial to the
Little River Band;
(d) To approve or veto any sale, disposition, lease or encumbrance of Little River Band
land, interests in land, personal property or other assets;
(e) To employ legal counsel, subject to the approval of the Secretary of the Interior so long
as such approval is required by Federal law;
(f) To create by ordinance regulatory commissions or subordinate organizations and to
delegate to such organizations the power to manage the affairs and enterprises of the Little
River Band, provided that no such commission or subordinate organization shall exercise
powers of the Tribal Council unless they are expressly delegated by the Tribal Council;
(8) To establish rules and procedures to regulate all meetings of the Tribal Council, standing
committees, special committees and such other regulatory commissions or subordinate
organizations created by ordinance;
(h) To approve appointments to the Tribal Court, regulatory commissions and heads of
subordinate organizations created by ordinance;
(1) To exercise the following fiscal powers:
1. Subject to the veto of the Tribal Ogema, to adopt, approve or amend the annual
budget presented by the Tribal Ogema and to authorize the expenditure of funds in
accordance with such budgets;
2. To manage any funds within the exclusive control of the Little River Band and
to appropriate these funds for the benefit of the Tribe and its members. All
expenditures of funds shall be pursuant to appropriations or budgets authorized by
resolution or in accordance with ordinances of the Tribal Council;
3. To levy duties, fees, taxes and assessments on any person, natural or corporate,
residing or doing business within the territorial jurisdiction of the Little River Band;
4. To borrow money or to issue temporary or long term evidence of indebtedness for
public purposes and to secure the repayment thereof:
() To take action, not inconsistent with this Constitution or Federal law, which shall be
necessary and proper to carry out the sovereign legislative powers of the Tribe.
Section 10 - Tribal Powers and Rights Not Limited.
(a) Any rights and powers heretofore vested in the Little River Band but not expressly
referred to in this Constitution shall not be diminished, abridged, or divested by this Article.
(b) The Tribal Council may exercise such additional powers as may be conferred upon the
Tribe in the future by law, by the Secretary of the Interior, or by any other duly authorized
official or agency of the federal government, state or local government, or by another Indian
tribe.

ARTICLE V - TRIBAL OGEMA
Section 1 - The Executive powers of the Little River Band shall be invested in the Tribal O gema.
Section 2 - Qualifications. Any member of the Tribe who is twenty-five (25) years of age or older,
who has resided within the nine (9) county district defined in subsection 2(b)(1) of Article IV, for



at least six (6) months prior to the date of the next scheduled election may serve as Tribal Ogema.
Section 3 - Term of Office.
(a) The Tribal Ogema’s term of office shall be four (4) years.
(b) The Tribal Ogema will continue in office until his/her successor is sworn in by the
Tribal Court, the office is deemed vacant, or he/she is removed as the Tribal Ogema.
(c) If the Ogema ceases to be a member of the Tribe, he/she will automatically forfeit the
Ogema position.
(d) Ifthe Ogema ceases 1o reside in the nine (9) county district defined in subsection 2(b)(1)
of Article IV, he/she will automatically forfeit the Ogema position.
(e) There shall be no prohibition against continuous service.
Section 4 - Election of the Tribal Ogema. The Tribal Ogema shall be the candidate secking the
office who receives a majority of the tribal vote cast for that position. If no one (1) candidate
receives a majority of the votes cast, a run-off election shall be held between the two (2) highest vote
recipients.
Section 5 - Powers of the Ogema.
(a) Subject to any limitations contained in this Constitution, the Tribal Ogema of the Little
River Band shall be invested with the executive powers of its inherent sovereignty including,
but not limited to:
1. To enforce and execute the laws, ordinances and resolutions of the Tribal
Council, consistent with this Constitution.
2. To oversee the administration and management of the Tribal government in
accordance with the laws, resolutions, and motions adopted by the Tribal Council.
3. To consult, negotiate, and execute agreements and contracts on behalf of the
Little River Band with federal, state, and local governments and other tribal
governments, or with private persons or organizations. Agreements and contracts
reached must be approved or ratified by Tribal Council to be effective.
4. With the approval of the Tribal Council, to appoint members to the Tribal Court,
members of all regulatory commissions, and heads of subordinate organizations
created by ordinance (Art. IV, Sec. 9(h)).
5. Timely prepare and present the annual Tribal Budget to the Tribal Council for
approval or other action and to keep the Tribal Council fully advised as to the
financial condition and needs of the Tribe, preparing monthly reports for the Council,
and making quarterly reports available to the membership.
6. To have veto power over actions of the Tribal Council modifying the Tribal
Budget or appropriations items as provided in subsection (c) of this Section 5.
7. To collect taxes or assessments against members, non-members and businesses.
8. To manage the economic affairs, enterprises, property (both real and personal)
and other interests of the Tribe, consistent with ordinances and resolutions enacted
by the Tribal Council.
9. To exclude from the lands of the Tribe persons, or other entities, not legally
entitled to be present thereon.
(b) The Tribal Ogema shall receive for his/her services a compensation to be established by
the Tribal Council, which shall not be diminished during his/her continuance in office.
(c) Every action taken by the Tribal Council, whether by ordinance, resolution or
appropriation, which modifies the Tribal Budget submitted for approval by the Tribal
Ogema, shall be presented to the Tribal Ogema for his/her approval and signature before it



becomes effective. The Tribal Ogema shall approve or disapprove of the action taken by the
Tribal Council within seven (7) days after the item is submitted to the Tribal Ogema by the
Tribal Council. If he/she disapproves of the action taken by the Tribal Council, he shall
return it to the Tribal Council within the seven (7) days provided, specifying his/her
objections. If after re-consideration, it again passes the Tribal Council by an affirmative
vote of six (6) of the nine (9) Tribal Council members, it shall become law and he/she shall
sign it notwithstanding his/her objections.

ARTICLE VI - TRIBAL COURT
Section 1 - The judicial power of the Little River Band shall be invested in a Tribal judiciary, which
shall consist of the Tribal Court, a Court of Appeals, and such inferior courts as the Tribal Council
may from time to time ordain and establish.
Section 2 - Qualifications.
(a) Member of the Tribe. Any member of Tribe may serve as a Tribal Judge provided
he/she is twenty-five (25) years of age or older, is not a member of the Tribal Council or
-running for a seat on the Tribal Council, and has not been convicted of any crime of
dishonesty, or moral turpitude, nor been convicted of a felony under Tribal, or State law
within the seven (7) year period immediately preceding the date of the election, or, in the
event of a vacancy under Article X, Section 4(a), his/her appointment.
(b) Non-Member Qualifications. A non-member of the Tribe may be appointed to or elected
to serve as a Tribal judge if such individual possesses a Law degree and has practiced in
Federal Indian law or as a tribal judge, and has not been convicted of any crime involving
dishonesty, moral turpitude, nor been convicted of a felony under Federal, Tribal or State
law within the seven (7) year period immediately preceding the date of the election, or, in
the event of a vacancy under Article X, Section 4(a), his/her appointment.
Section 3 - Composition of the Tribal Court System.
(@) Tribal Court. The Tribal Court shall be a court of general jurisdiction and shall consist
of one (1) judge and one (1) associate judge who shall meet as often as circumstances
require.
(b) Court of Appeals. The Tribal Court of Appeals shall consist of three (3) judges. At least
one (1) of the three (3) judges shall be an elder (age 55 years or older) in the Tribe, and at
least one (1) of the three (3) judges shall be an attorney licensed to practice before the courts
of a state in the United States.
Section 4 - Appointment and Compensation.
(a) Judges of the Tribal Court, including the Court of Appeals, shall be elected by the
registered voters.
1. Current Judges. The current tribal judges as of adoption of these amendments
shall identify the following:
A. Tribal Court judges shall determine staggered terms from amongst
themselves and new terms shall be set at either two year or four years. Each
term thereafter shall be set as set forth in Section 5(a).
B. Court of Appeals judges shall determine staggered terms from amongst
themselves and new terms shall be set at either two years or four years. Each
term thereafter shall be as set forth in Section 5(a).
2. Declaration of Tribal Court or Court of Appeals Candidacy. Candidates shall
declare their intention to run for a position on the Tribal Court or the Court of



Appeals. Provided that, the Election Board shall identify positions on the Court of
Appeals requiring specific qualifications as identified in Section 3(b). Where no
candidate, at the conclusion of any deadlines set by the Election Board, declares for
a position on the Court of Appeals requiring specific qualifications, the Tribal
Ogema shall appoint, and the Tribal Council shall approve a judge for that vacancy.
(b) Compensation. The Tribal Council shall have the power to establish the level of
compensation for each judge; provided that the compensation due to each individual judge
shall not be diminished during the term of his/her appointment.
(c) Tribal Judges shall be sworn in by the Speaker of the Tribal Council.
Section 5 - Term of Office.
(a) Except as provided for in Section 6 of this Article VI, the term of office for all Tribal
Judges shall be six (6) years.
(b) Tribal Judges will continue in office until a successor is sworn in.
(¢) There shall be no prohibition against continuous service.
Section 6 - Resignation or Removal.
(a) Resignation. A Tribal Judge may resign his/her office at any time. Resignation is
immediate upon a Judge submitting written notice to the Tribal Council of his/her
resignation.
(b) Removal. A Tribal Judge may only be removed by a vote of seven (7) of the nine (9)
Council Members following a recommendation of removal by a majority of the remaining
Tribal Judges for the following reasons:
1. Unethical conduct, as defined by the Michigan Indian Judicial Association Model
Code of Tribal Judicial Conduct;
2. Gross misconduct or malfeasance in office that is clearly prejudicial to the
administration of justice;
3. Ineligibility, under Section 2 of this Article, to serve as a member of the Tribal
Court;
4. Inability to fulfill the duties of the office due to mental or physical disability, to
the extent that he or she is incapable of exercising judgment about or attending to the
duties of the Tribal Court. Such determination shall be based upon or supported by
competent medical evidence or opinion.
If a member of the Tribal judiciary obtains information which indicates that grounds exist for
removal of another judge, he/she shall provide written notice of the charge and specify the facts
supporting such charge to all Tribal Judges, including the accused. The Judge so charged shall be
notified so he/she may answer the charges at a public hearing of all members of the Tribal Court
held for that purpose. Such hearing shall be noticed at least ten (10) days prior to the hearing at
which the Judge’s referral for removal is to be considered. If a majority of the remaining of the
Tribal Court vote to referthe Judge to the Tribal Council for removal, the grounds for removal shall
be set forth with specificity and the Tribal Judge shall be suspended from office until the Tribal
Council acts on the referral at a public meeting of the Tribal Council held to consider that referral.
At least ten (10) days before the meeting of the Tribal Council at which the vote for removal will
be taken, the affected judge shall be provided with a written notice of that meeting. Before any vote
for removal is taken, the affected judge shall be provided with a reasonable opportunity to answer
the charges at the Tribal Council meeting. If the Tribal Council, by affirmative vote of seven (7)
of the nine (9) Council members, finds that grounds for removal as stated by the Tribal Court exist,
the Tribal Council shall remove the judge from office. If the Tribal Council find that the grounds



for removal do not exist, the suspended judge shall be fully reinstated to the Tribal Court.
Section 7 - Vacancy. A vacancy in any Judicial position resulting from a Judge’s death, resignation,
removal, or recall shall be filled in the same manner as set forth in Article X, Section 4. The term
of office for any Tribal Judge appointed under this Section shall be for the remainder of the vacant
term.
Section 8 - Powers of the Tribal Court
(a) The judicial powers of the Little River Band shall extend to all cases and matters in law
and equity arising under this Constitution, the laws and ordinances of or applicable to the
Little River Band including but not limited to:
1. To adjudicate all civil and criminal matters arising within the jurisdiction of the
Tribe or to which the Tribe or an enrolled member of the Tribe is a party.
2. To review ordinances and resolutions of the Tribal Council or General
Membership to ensure they are consistent with this Constitution and rule void those
ordinances and resolutions deemed inconsistent with this Constitution.
3. Hear cases based on ordinances and laws of the Tribe for purpose of determining
innocence or guilt where trial by jury has been waived.
4. Assign fines and penalties as allowed for violations of Tribal law, as allowed by
Tribal and Federal Law.
5. Grant warrants for search to enforcement officers when just cause is shown.
6. Grant warrants, writs, injunctions and orders no inconsistent with this
Constitution.
7. Swear in Tribal Council members and the Tribal Ogema by administering the
oath of office;
8. Establish, by general rules, the practice and procedures for all courts of the Little
River Band. )
Section 9 - Judicial Independence. The Tribal Judiciary shall be independent from the legislative
and executive functions of the tribal government and no person exercising powers of the legislative
or executive functions of government shall exercise powers properly belonging to the judicial branch
of government; provided that the Tribal Council shall be empowered to function as the Tribal Court
of the Little River Band until the judges prescribed by this Article have been appointed; provided
further that the first Tribal Council and Tribal Ogema elected under this Constitution shall make
appointments to its courts within ninety (90) days after its members are elected.

ARTICLE VII - GENERAL MEMBERSHIP POWERS
Section 1. General Membership Meetings.

(a) Meetings of the General Membership of the Little River Band shall be held twice a year;

once in the spring, once in the fall, at a site suitable for such a meeting.
1. The chairperson for these meetings shall be the Tribal Ogema, who will officiate
at these meetings.
2. Atthese meetings the membership will be informed as to the affairs and “state of
the Tribe”.
3. Subject to the express limitations contained in this Constitution, motions and
ordinances adopted by the General Membership shall have the status of law and be
binding on the Tribal Council, Tribal Ogema and Judiciary; provided at least thirty
(30%) percent of the registered voters of the Tribe are present at such Membership
Meeting, as verified by the Election Board.



4. Notice of a General Membership Meeting shall be given thirty (30) days prior to
the meeting by mail to the last known address of each adult member of the Tribe, and
by posting in the Tribal Office or Governmental Center.
Section 2 - Initiative. Members of the Tribe shall have the power to initiate ordinances or repeal or
amend existing ordinances in the following manner:
a. Initiative petitions shall explain the ordinance to be acted upon in language understood
by the signatories.
b. Petitions signed by twenty-five percent (25%) of the registered voters and verified by the
Election Board shall be presented to the Tribal Council for action.
c. Upon receipt of a verified petition, the Tribal Council may, within thirty (30) days, adopt
the initiative measure by a majority vote without alteration. If the Tribal Council fails to
adopt the measure, the FElection Board shall call a special election for the purpose of
allowing the General Membership to vote on the initiative measure.
d. Initiative elections will be held not less than forty-five (45) days after verification and not
more than ninety (90) days in accordance with applicable provisions of this Constitution, any
applicable tribal ordinance and any rules and regulations issued by the Election Board.
e. The decision of a majority of the voters in such an initiative election vote shall be binding
on the Tribal Council, provided that thirty percent (30%) of the registered voters cast ba