ICWA and the Commerce Clause

Matthew L. M. Fletcher

Despite the fact that the Indian Child Welfare Act' (ICWA or Act) is a monumental
piece of legislation—it affects every Indian child born in the United States and it serves
as one of the most stinging rebukes of states’ rights by Congress in the twentieth
century—the Supreme Court has decided only one case involving the Act. That case,
Mississippi Band of Choctaw Indians v. Holyfield,> did not address any challenges to
the constitutionality of the Act. But in the years since Holyfield, a few state courts
and a few commentators have expressed doubts as to the constitutionality of the
Act under the Indian Commerce Clause and the Tenth Amendment.s

This chapter will address only one of several potential constitutional challenges
to the Act—those relating to the Indian Commerce Clause and the Tenth Amendment.
The questions of equal protection and substantive due process have been addressed
elsewhere in the scholarship,sbut no one has addressed in detail the question of the
Commerce Clause and states’ rights.

For our purposes, we interpret Article I, section 8, clause 3 of the U.S Constitution,
which reads, “Congress shall have Power . . . To regulate commerce with foreign
nations, and among the several states, and with the Indian tribes.”s From this language
derives the Indian Commerce Clause. This chapter will attempt to determine whether
Congress had authority to enact the Indian Child Welfare Act. This inquiry is limited,
however, to determining whether the Indian Commerce Clause alone authorizes
Congress to enact [ICWA. Since Congress offered additional (albeit vague) sources
of authority,’ the analysis conducted and the conclusion reached in this chapter is
not the entire story. Nevertheless, even a narrow and strict originalist reading of
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the Indian Commerce Clause must compel the interpretation that Congress had
authority under the Clause to enact ICWA.

An Originalist Perspective of “Commerce” with Indian Tribes

The predominant mode of modern constitutional interpretation likely is “original-
ism.”7 Originalists hold that the only legitimate interpretation of ambiguity in the
Constitution is through discerning the original meaning of the Constitution to the
Framers and/or ratifiers of the time period around the Constitutional Convention
of 1787 and the ultimate ratification of the Constitution in 1789.8 Originalism is the
product of conservative scholars and judges intent on wiping away the work of
the Warren Court and its notion of a “living constitution.”? Originalists tend to be
textualists as well, meaning that they would follow the plain meaning of the provisions
of the Constitution first and above all other possible interpretations.

Originalism can be for everybody, which could be its most serious fault. One
of the major problems with originalism is the almost impossible task of discerning
the original meaning or intent of the Constitution, opening the door to a plethora
of competing interpretations.”> Consider the question of the Second Amendment,
about which federal courts have marshaled significant and persuasive historical
evidence that supports two separate and competing interpretations of the right to
bear arms.” Not all federal and state court judges label themselves as “originalists,”
but an increasing minority of judges (and two or more Supreme Court justices)
attempt to follow its tenets. As a matter of clarity and an attempt to appeal to
conservative judges and scholars, this chapter will attempt to provide an originalist
perspective of the Indian Commerce Clause, as well as the Tenth Amendment’s
relation to Indian affairs.

There are at least two schools of thought on originalism. The first critical school
elevates “original meaning” or “original understanding” to the most critical and
legitimate form of meaning.”> The original meaning of the terms and phrases of the
Constitution includes the understanding of the average reader of the Constitution
around the time of the ratification or shortly thereafter. Of course, the average reader
did not tend to write down their interpretation of the Constitution, so the proponents
of the original meaning look to secondary sources, such as the interpretation of the
Constitution given by the First Congress, or the early statements of the Framers. Of
particular note are the Federalist Papers, authored by James Madison, Alexander
Hamilton, and John Jay for the purpose of convincing the New York constitutional
convention to ratify the Constitution.’s Often, the proponents of the original meaning
look to the dictionaries of the day to discern the public meaning of constitutional
provisions.™

A second major school of originalism moves “original intent” to the forefront.
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The original intent of the Framers includes the purposes that the Constitution was
intended to serve.’s The evidence used to discern the original intent of the Constitu-
tion includes the statements and notes of the Framers during the Constitutional
Convention, and the debates surrounding each state’s decision on whether to ratify
the Constitution. The Federalist Papers also serve as a primary source of authority
for the proponents of original intent, and in general any of the statements of any
of the Framers could be used to discern the intent of the Framers. The general
principles governing the use of historical evidence tend to be looser here than for
the discovery of original meaning, but both groups tend to use the same kinds of
evidence to suit their purposes.

Despite the emphasis on historical evidence, all interpreters of the Constitution
must begin with the plain language of the document. Article I, section 8, clause 3
reads, “Congress shall have Power ... To regulate commerce with foreign nations, and
among the several states, and with the Indian tribes.” Congress stated that it would
primarily rely on this language for authority to enact the Indian Child Welfare Act,
but it was not doing so because of the language alone. Almost one hundred years of
Supreme Court precedent strongly supported Congress’s view of its authority under
the Indian Commerce Clause, with the Court holding on numerous occasions that
congressional authority under the Clause was “plenary.” The Court’s jurisprudence
in the area as of 1978 had almost entirely been “hands-off,” with the Court often
holding that the question of whether congressional authority under the Indian
Commerce Clause was sufficient was a non-justiciable political question. In short,
the Court had never struck down an Act of Congress in Indian affairs, even those
that appeared to transgress the boundaries of “commerce.”

The one exception, which could barely be called an exception, was United States v.
Kagama,® where the Court upheld congressional authority to extend federal criminal
law and federal court jurisdiction into Indian Country under the Major Crimes Act.”7
The Court held that the Indian Commerce Clause could not be held to be the sole
source of authority for Congress’s action,® but that sufficient structural, statutory,
and political sources of authority existed instead."

It suffices to state for now that as of 1978, the great weight of legal authority
would hold that congressional power under the Indian Commerce Clause was broad,
plenary, exclusive of state authority, and subject only to a rational-basis test for
constitutionality.2e In other words, Congress would have believed and understood
that its authority under the Indian Commerce Clause was sufficient to enact ICWA.
This incredibly broad power has since come under scrutiny by legal scholars and
even a few judges, most notably Justice Thomas. These challenges will be discussed
in the final portion of this chapter.

Once the plain language of the constitutional provision has been deemed ambigu-
ous, then the interpreter may look to interpretative tools. As “Indian Commerce” is
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undefined by the Constitution—as in fact almost all provisions in the Constitution
remain—it is appropriate to begin interpretation of the Clause. There are many
potential roads to follow at this point. One of the great flaws of (or opportunities
afforded by) the Constitution is the lack of an interpretive guide, meaning that there
are no interpretative rules to follow. As Yale law professor Jed Rubenfeld wrote:

In constitutional law ... there are no such overarching interpretive precepts or
protocols. There are no official interpretive rules at all. In any given case raising
an undecided constitutional question, nothing in any current constitutional law
stops a judge from relying on original intent, if the judge wishes. But nothing
stops a judge from ignoring original intent, if a judge wishes. Or suppose a
plaintiff comes to court asserting an unwritten constitutional right. Under
current case law, judges are fully authorized to dismiss the right because the
Constitution says nothing about it. Another admissible option, however, is to
uphold the right on nontextual grounds. Evolving American values? Judges

can consult them or have nothing to do with them.>

We will discuss two interpretive modes, with an emphasis on originalism. The first,
another favorite of conservative scholars and judges and that we can dispense
with quickly, is textualism. A textualist reading of the Constitution would allow the
interpreter the chance to interpret the plain language of the provision as it relates
to the other provisions in the Constitution,?2 or (perhaps to some extent) the overall
structure of the Constitution.>s

Atextualist reading of the Indian Commerce Clause does not answer the question
of whether the Indian Commerce Clause authorizes the Act. However, a textualist
reading could lead an interpreter into a significant trap that would tend to obliterate
the original meaning and intent of the Indian Commerce Clause. It would work this
way. First, a textualist would note that the Indian Commerce Clause is part of a
strange trichotomy in the Constitution—sometimes known as the Three Commerce
Clauses. Article I, section 8, clause 3 of the Constitution reads: “The Congress shall
have Power....To regulate Commerce with foreign Nations, and among the several
States, and with the Indian Tribes....” The three clauses are the Interstate Commerce
Clause, the Foreign Nations Commerce Clause, and the Indian Commerce Clause. A
textualist would interpret the three clauses, because they are so linked together, in
the same way.24 As such, a textualist would use the same definition of “commerce”
for all three clauses. Therein rests the trap. Two influential originalist legal scholars
appear to have fallen into this trap.?s Decades ago, Professor Albert Abel offered
compelling historical evidence that the Indian Commerce Clause should not be
interpreted in light of the Interstate or Foreign Nations commerce clauses.?®

Professor Abel offered historical evidence that tends to show that the original
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intent of the Framers in drafting the Indian Commerce Clause was completely
separate from the other two commerce clauses. First, Professor Abel asserted that
“the Indian trade was almost exclusively an internal trade.”” He offered this assertion
as a possible argument refuting the notion that Congress’s Interstate Commerce
Clause authority can never reach inside domestic, intrastate commerce, but rejected
it himself because, he stated, “The Indian trade was a special subject with a definite
content, which had been within the jurisdiction of congress under the articles of
confederation, although with certain ambiguous qualifications omitted from the
constitutional provision. It was thus derived from a totally different branch . .. than
did the control over foreign and interstate commerce.”?® Professor Abel demonstrated
that the Interstate and Foreign Nations Commerce Clause had been debated and
approved long before James Madison implored the Convention to incorporate an
Indian affairs clause into the Constitution:?o

The provision for regulation of commerce with foreign nations and among
the several states had been published by the committee of detail two weeks,
and definitely approved by the convention two days, before the subject of the
Indian trade was introduced on the floor of the convention. It was not until
several days later that the latter reported out of committee, still encumbered
with some of the qualifications attached to it in the articles; and less than two
weeks before the close of the convention that it was finally incorporated with
the rest of the commerce clause and approved in the form with which we are
familiar. By this time, the larger part of the discussion in the federal convention
relative to commercial regulations was over, and in that which did take place

later there is no language relating even remotely to Indian trade.s°

Professor Abel, after listing the evidence, concluded, “Whatever regulation of com-
merce might mean in connection with transactions with the Indians, it was so distinct
and specialized a subject as to afford no basis for argument as to the meaning of the
rest of the clause.”s' Originalist scholars do not mention these records whatsoever
in their discussion of the Indian Commerce Clause. It would appear that a textualist
reading of the Indian Commerce Clause in conjunction with the other two commerce
clauses likely is implausible. The Framers original intent was to distinguish them.
Moreover, the Framers intended that Congress’s authority over Indian Com-
merce extend beyond mere “commerce.” As Professor Robert Stern argued, the
Framers intended the Constitution to serve as a “fix” on the problem of the Articles
of Confederation, which had allowed the states to muddy the waters of federal Indian
affairs policy.3> Stern asserted that “the whole spirit of the proceedings indicates
that ... the draughtsmen meant commerce to have a broad meaning with relation
to the Indians . .. ."s3 In fact, Stern acknowledged that “[t]he exigencies of the time
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may have called for a more complete system of regulating affairs with the Indians
than of controlling commerce among the states ... ."3

But what of the original meaning of the Indian Commerce Clause? The original
meaning of the Indian Commerce Clause squares with the original intent of the
Framers. Professor Akhil Amar has argued that the First Congress answered the
question when it adopted the first Trade and Intercourse Act.35 The act, in the words
of the leading treatise on federal Indian law, “contain[s] the fundamental elements
of federal Indian policy: Federal regulation of trade with the Indians, prohibition
of purchases of Indian lands except by governmental agents in official proceed-
ings, and punishment of non-Indians committing crimes and trespasses against
the Indians.”s® Professor Amar wrote, “It also bears note that none of the leading
clausebound advocates of a narrow economic reading of ‘commerce’ has come to
grips with the basic inadequacy of their reading as applied to Indian tribes, or has
squarely confronted the originalist implications of the Indian Intercourse Act of
1790, in which the First Congress plainly regulated noneconomic intercourse with
Indian tribes.”s7 The criminal-law provision of the 1790 Act goes well beyond a narrow
definition of “commerce” and represented the First Congress’s understanding of the
Indian Commerce Clause. As Professor Jerry Mashaw wrote: “From the political
perspective of the late eighteenth century, commerce with the Indian tribes may
have seemed less like regulating interstate commerce than like some combination
of the exercise of the war and foreign affairs powers.”3

In sum, from either the perspective of original meaning or original intent, the
Indian Commerce Clause should be interpreted broadly to include subject matters
beyond the narrow meaning (whatever it may be) of “commerce.” The question,
then, is whether Congress’s Indian Commerce Clause authority extends into the
realm of social legislation and regulation of family affairs as provided for in the
Indian Child Welfare Act.

Purposes and Scope of the Act: Limiting the States in their Constitutional Arena

The Indian Child Welfare Act operates in a unique area in the realm of federalism. All
areas of family law, including child custody, child endangerment, and adoption, are
within the realm of state law.39 There is nothing in the Constitution that authorizes
Congress to legislate in the area of family law. Because the U.S. Constitution is an
enumerated-powers constitution, as opposed to a plenary-powers constitution,
whatever is not listed in the enumerated powers in Article I, for example, is reserved
to the states by definition. In sum, the People did not delegate the powers to legislate
in the field of family law to Congress. Of course, the Tenth Amendment, as we will
see in the next section, explicitly reserves all nondelegated powers to the states or
the People.
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The Act, however, explicitly infringes on state authority to legislate and
implement family law as it relates to Indian children. In fact, that was its very
purpose. Congress took testimony from innumerable sources and concluded that
with Indian children, the states had failed miserably and tragically. In Mississippi
Band of Choctaw Indians v. Holyfield,*> Justice Brennan’s opinion for the Court
reiterated many of the findings of fact that compelled Congress to intervene.+ The
House Report accompanying the Act relied on findings that “approximately 25-35
percent of all Indian children are separated from their families and placed in foster
homes, adoptive homes, or institutions.”s Extrapolating Minnesota statistics to the
nation, Congress found that about go percent of the placements were in non-Indian
homes.#3 Congress found “shocking” the disparity in placement rates for Indians
and non-Indians: Indians were placed five times more often than non-Indians in
Minnesota; thirteen times more often in Montana; sixteen times in South Dakota
(foster care); and ten times more often in Washington (foster care).4 Congress
concluded: “Itis clear that the Indian child welfare crisis is of massive proportions
and that Indian families face vastly greater risks of involuntary separation than are
typical of our society as a whole.”5

Congress also found that state judges and child welfare agencies contributed to
the wholesale removal of Indian children from Indian Country, using inappropriate
methods.46 Congress found that “many social workers, ignorant of Indian cultural
values and social norms, make decisions that are wholly inappropriate in the
context of Indian family life and that are wholly inappropriate in the context of
Indian family life and so they frequently discover neglect or abandonment where
none exists.”47 Moreover:

An Indian child may have scores of, perhaps more than a hundred, relatives who
are counted as close, responsible members of the family. Many social workers,
untutored in the ways of Indian family life or assuming them to be socially
irresponsible, consider leaving the child with persons outside the nuclear family

as grounds for terminating parental rights.48

State agencies, Congress found, also engaged in systematic race discrimination.
Congress found that “[o]ne of the grounds most frequently advanced for taking
Indian children from their parents is the abuse of alcohol. However, this standard
is applied unequally. In areas where rates of problem drinking among Indians and
non-Indians are the same, it is rarely applied to non-Indian parents.”s Moreover,
Congress found, “Discriminatory standards have made it virtually impossible for
most Indian couples to qualify as foster or adoptive parents, since they are based on
middle-class values.”s° Finally, Congress found, “The decision to take Indian children
from their natural homes is, in most cases, carried out without due process of law.
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For example, it is rare for either Indian children or their parents to be represented
by counsel or have the supporting testimony of expert witnesses.”s!

The impact on Indian children, of course, was devastating. The Holyfield Court
quoted one social psychiatrist: “[Indian children] were finding that society was
putting on them an identity which they didn’t possess and taking from them an
identity that they did possess.”s> On the impact of the removal of Indian children from
Indian Country on Indian tribes, the Court quoted the tribal chief of the Mississippi
Band of Choctaw Indians, Calvin Isaac: “Culturally, the chances of Indian survival
are significantly reduced if our children, the only real means for the transmission
of the tribal heritage, are to be raised in non-Indian homes and denied exposure to
the ways of their People.”s3s The Act’s primary sponsor, House Representative Morris
Udall, stated: “Indian tribes and Indian people are being drained of their children
and, as a result, their future as a tribe and a people is being placed in jeopardy.”s+

Congress’s ultimate conclusion, reached after years of hearings and testimony,
is remarkable for its damnation of state courts and agencies: “[T|he States, exercis-
ing their recognized jurisdiction over Indian child custody proceedings through
administrative and judicial bodies, have often failed to recognize the essential
tribal relations of Indian people and the cultural and social standards prevailing in
Indian communities.”ss Congress could have removed state jurisdiction over Indian
children, but given that many Indian tribes in 1978 were unprepared to handle the
influx of cases, Congress instead opted

to protect the best interests of Indian children and to promote the stability
and security of Indian tribes and families by establishing minimum federal
standards for the placement of such children in foster or adoptive homes
or institutions which will reflect the unique values of Indian culture and by
providing for assistance to Indian tribes and organizations in the operation of

child and family service programs.s¢

The Act established a “dual jurisdiction scheme,” whereby the tribal courts would
have exclusive jurisdiction to adjudicate Indian children domiciled in Indian Country,
and presumptive jurisdiction to adjudicate Indian children domiciled outside of
Indian Country.s?

The Department of Justice argued that the Act, as applied to Indian children
living far off the reservation, could violate the Tenth Amendment:5®

As we understood [25 U.S.C. § 1915], it would, for example, impose those detailed
procedures on a New York State court sitting in Manhattan where that court
was adjudicating the custody of an Indian child and even though the procedure

otherwise applicable in this State court proceeding were constitutionally
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sufficient. While we think that Congress might impose such requirements on
State courts exercising jurisdiction over reservation Indians pursuant to Public
Law 83-280, we are not convinced that Congress’ power to control the incidents
of such litigation involving nonreservation Indian children and parents pursuant
to the Indian commerce clause is sufficient to override the significant State
interest in regulating the procedure to be followed by its courts in exercising
State jurisdiction over what is a traditionally State matter. It seems to us that
the Federal interest in the off-reservation context is so attenuated that the
1oth Amendment and general principles of federalism preclude the wholesale
invasion of State power contemplated by [25 U.S.C. § 1915].59

Of course, Congress attempted to rectify the alleged constitutional infirmity by
relying upon more than just the Indian Commerce Clause,° but the Department of
Justice’s Tenth Amendment concerns require additional contemplation.

The Strange Case of Indian Tribes and the Tenth Amendment

The Tenth Amendment has served as both a weak or nonexistent restriction on
Congress’s authority under the Commerce Clause and also a relatively powerful one,
depending on the era. From the last decades of the nineteenth century until 1937,
the Supreme Court often relied upon the Tenth Amendment to limit congressional
power to regulate commerce.®* The strongest statement of states’ rights during
that period came in The Child Labor Case (Hammerv. Dagenhart),52 where the Court
struck down a federal statute banning the shipment of goods made by children
working more than eight hours a day or six days a week. The Court noted that if it
upheld federal authority to regulate child labor, “all freedom of commerce will be
at an end, and the power of the States over local matters may be eliminated, and
thus our system of government be practically destroyed.”®s But in United States v.
Darby 54 the Court noted that the Tenth Amendment’s limitation on Congress’s power
under the Commerce Clause was a “truism.”6s From 1937 until 1995, the Court had
not struck down a single federal statute regulating commerce, even that which on
the surface appeared to be completely internal commerce®® or involved subject
matters often considered to be matters of exclusively state control.6” The Court
adopted a permissive rule whereby the Court would not inquire into congressional
authority under the Commerce Clause so long as there was a rational basis to link
the congressional action to commerce.%8

In 1995, the Court struck down aspects of a federal gun-control act criminal-
izing the possession of guns near public schools.® In 2000, the Court struck
down a federal statute imposing criminal penalties on individuals who committed
violence motivated by the gender of the victim.”> While the Court in both of these
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cases referenced the Tenth Amendment’s reservation of state power to regulate
family affairs,” neither relied on a Tenth Amendment bar. The Court articulated a
new rule: “[T]he proper test requires an analysis of whether the regulated activity
‘substantially affects’ interstate commerce.”

In addition, the Court in recent decades has resurrected the Tenth Amendment
from its status as “truism.” In Gregory v. Ashcroft;’3 the Court noted that the Tenth
Amendment, alongside the Guarantee Clause, authorizes the states “to determine
the qualifications of their most important government officials”74—in that case,
state judges, which had the effect of barring the application of the federal Age
Discrimination in Employment Act of 1967 to those judges. The next term, in New
York v. United States, s the Court struck down a federal statute offering incentives to
states to adopt a rigorous regulating scheme relating to low-level radioactive waste.7

New York offered a spin on the Darby Court’s labeling of the Tenth Amendment
as atruism that turned a “tautology” into a relatively powerful limit on congressional
authority, one that only the Court could constitutionally identify. First, the Court
agreed with the Darby Court.”™ Next, the Court noted that the Tenth Amendment
does serve as a “limit” that “restrains the power of Congress.”” Of course, Justice
O’Connor’s majority opinion implicitly reserved to the Supreme Court the authority
to determine whether the federal government exceeded the limits of the Tenth
Amendment.8° The New York Court adopted an “anti-commandeering” rule as the
standard for when Congress has violated the Tenth Amendment: “Congress may not
simply ‘commandee[r] the legislative processes of the States by directly compelling
them to enact and enforce a federal regulatory program.”®* The Court added, in an
attempt at clarification, that “[w]hile Congress has substantial powers to govern the
Nation directly, including in areas of intimate concern to the States, the Constitution
has never been understood to confer upon Congress the ability to govern according
to Congress’instructions.”®> The Court concluded, “We have always understood that
even where Congress has authority under the Constitution to pass laws requiring or
prohibiting certain acts, it lacks the power directly to compel the States to require
or prohibit those acts.”s3

The question, then, under the Court’s Tenth Amendment jurisprudence after New
York, might be whether the Indian Child Welfare Act could be said either to commandeer
the regulatory mechanisms of the states or to require the states to adopt a particular
regulatory mechanism. It is debatable, perhaps, whether a jurisdictional scheme and
minimum federal standards relating to the placement of Indian children amount to
a “commandeering” of state regulatory mechanisms, but that statement of the law
is incomplete without a reminder that the Tenth Amendment and congressional
authority under the Indian Commerce Clause simply do not match up.

The Tenth Amendment would reserve the powers and authorities of the states,
absent a particular provision in the Constitution granting that power to the federal
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government. In many areas, such as commerce or taxation, the federal government
and the states retain a concurrent power, subject to the Supremacy Clause.’4 But
what about situations where the Constitution reserves no powers and authorities
to the states? There are at least two such areas, and they are somewhat related:
foreign affairs and Indian affairs. It is well settled that no foreign affairs powers are
reserved to the states under the Constitution.ss

Itis equally well settled that no Indian affairs powers are reserved to the states.
As James Madison lamented in Federalist No. 42:

The regulation of commerce with the Indian tribes is very properly unfettered
from two limitations in the articles of Confederation, which render the provi-
sion obscure and contradictory. The power is there restrained to Indians, not
members of any of the States, and is not to violate or infringe the legislative
right of any State within its own limits. What description of Indians are to
be deemed members of a State, is not yet settled, and has been a question of
frequent perplexity and contention in the federal councils. And how the trade
with Indians, thoughnot members of a State, yet residing within its legislative
jurisdiction, can be regulated by an external authority, without so far intruding
on the internal rights of legislation, is absolutely incomprehensible. This is
not the only case in which the articles of Confederation have inconsiderately
endeavored to accomplish impossibilities; to reconcile a partial sovereignty in
the Union, with complete sovereignty in the States; to subvert a mathematical

axiom, by taking away a part, and letting the whole remain.s¢

One of the flaws of the Articles of Confederation identified by Madison was the
problem of the proviso in Article IX, clause 4 relating to Indian tribes. The whole
clause read: “The United States in Congress assembled shall also have the sole and
exclusive right and power of ... regulating the trade and managing all affairs with
the Indians, not members of any of the States, provided that the legislative right of
any State within its own limits be not infringed or violated . ...”% The proviso to the
grant of authority to Congress to deal in Indian affairs exclusively undermined the
purpose of the exclusive grant, rendering the entire provision “incomprehensible”
to Madison.®® As implied earlier, the solution proposed by Madison during the 1787
Constitutional Convention was to eliminate the states from the question of Indian
affairs in the entirety.®® The Supreme Court’s decisions in the field of the Tenth
Amendment and Indian affairs are uniform: The states have no authority (except
that expressly granted by Congress) in Indian affairs.o°

Regardless of whether one views congressional authority under the Commerce
Clause as sufficient to enact the Indian Child Welfare Act, the Tenth Amendment
poses no bar whatsoever on congressional authority under the Act. As the Court
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stated decisively in Seminole Tribe of Florida v. Florida, “[T]he States . .. have been
divested of virtually all authority over Indian commerce and Indian tribes.”s" In
short, in this unique area of federal law, the Supreme Court cannot use its power to
interpret the Tenth Amendment to restrict any action of Congress under the Indian
Commerce Clause.9

Nevertheless, some California appellate courts followed the suggestion of the
1978 Department of Justice letter and applied the Tenth Amendment to hold that
ICWA was unconstitutional as applied to certain off-reservation Indian children.ss
These courts held, as the Justice letter suggested, that Congress’s interest (and by
logical extension, the tribe’s interest) in Indian children domiciled far from their
tribe’s lands does not outweigh the state’s interest in adjudicating the children.o
But the federal or tribal “interest” in Indian children, regardless of where they are
domiciled, is irrelevant in the original understanding of the Indian Commerce
Clause.?s Congress—and only Congress—has the authority to determine who is an
Indian or not for purposes of national legislation on Indian affairs.s¢ Since the Tenth
Amendment reserves nothing to the states and, more importantly, grants nothing
to the states,9 its presence in the Commerce Clause equation is eliminated. In fact,
several courts have rejected Tenth Amendment challenges to ICWA.9% But they
have done so with little or no analysis of the original understanding of the Indian
Commerce Clause and its relationship to the Tenth Amendment.

The Constitutionality of ICWA under the Original Public Meaning
of the Indian Commerce Clause

With the Tenth Amendment out of the picture, the question of determining whether
Congress’s authority under the Indian Commerce Clause is sufficient to enact the
Indian Child Welfare Act becomes a much simpler task. Under the Interstate Com-
merce Clause, the test applied by the Supreme Court—with the Tenth Amendment’s
reservation of states’rights built in—is “whether the regulated activity ‘substantially
affects’ interstate commerce.”9 But since that test assumed that states’ rights have
arole to play in the equation, it should not be applicable in the analysis of whether
ICWA is constitutional under the Indian Commerce Clause.

The general test that the Supreme Court adopted and applied as to whether
an act of Congress was authorized by the Indian Commerce Clause is the so-called
“rational basis test.”o° According to the Court, so long as the statute is rationally
related to the “fulfillment of Congress’ unique obligation toward the Indians . . ."”
the exercise of congressional authority is authorized by the Constitution. If we were
to tweak this test to conform to the original public meaning of the Indian Commerce
Clause, we would have to take into consideration, for example, how the First Congress
understood the extent of congressional power under the Indian Commerce Clause.
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The First Congress enacted the Trade and Intercourse Act of 1790, extending federal
criminal law and jurisdiction into Indian Country as applied to non-Indian and Indian
crimes, which in turn implicitly defined “Indian Commerce” to include not only
economic intercourse, but also social interactions between Indians and non-Indians.
As explained above, the original understanding of “Commerce” under the Interstate
and Foreign Commerce clauses differs substantially from “Indian Commerce.” The
question then is whether Congress could have rationally believed that the removal
and placement of Indian children is a question of “Indian Commerce.”

This restatement of the test is not so dissimilar from the Interstate and Foreign
Commerce Clause test that the Supreme Court adopted and applied from 1937 to
1995. The Court “defer[red] to what is often a merely implicit congressional judgment
that its regulation addresses a subject substantially affecting interstate commerce
‘if there is any rational basis for such a finding.”"2 According to Justice Souter’s
dissent in Lopez, the Court deferred to Congress because “it reflects our respect
for the institutional competence of the Congress on a subject expressly assigned
to it by the Constitution and our appreciation of the legitimacy that comes from
Congress’s political accountability in dealing with matters open to a wide range
of possible choices.”?3 Of course, Justice Souter’s formulation of past Commerce
Clause doctrine appeared in a dissent to a case that apparently wiped away much
of that deference.o4

But the Indian Commerce Clause is different. Given that the Framers intended,
and the First Congress understood, that the states should have no role whatsoever
(absent congressional consent) in the field of Indian affairs, Supreme Court defer-
ence to the actions of Congress under the Indian Commerce Clause should be at
its “zenith.”s And Supreme Court deference from long before the time of Kagama
until the advent of the Rehnquist Court was all but absolute, with the Court often
refusing to question the exercise of congressional (and delegated executive branch)
Indian affairs powers, labeling its exercise a non-justiciable political question.”® It
would be a monumental misreading of history for a judge to disregard the difference
between the Indian Commerce Clause and the rest of the Commerce Clause. There
is no serious doubt that the First Congress would have viewed ICWA as applied on
or near reservation land as well within the purview of Indian Commerce.

But the more difficult question is whether the original public meaning of the
Indian Commerce Clause supports the application of ICWA to Indian children
with a nominal tie to Indian Country. This was the exact concern posed by the
Department of Justice in 1978 and by the California appellate court in 2001.7°7 The
argument goes like this: ICWA applies to an Indian child domiciled far from Indian
Country who is eligible for membership in an Indian tribe, but who perhaps has
never lived in or even visited his reservation.”® The state or the child’s advocate
argues that the definition of “Indian child”is overinclusive, meaning that it includes
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within its grasp children who are not really Indians. These children should be
adjudicated in state courts as would other non-Indian children. ICWA amounts
to an intrusion into Tenth Amendment-reserved states’ rights.*9 Of course, this
exact theory was advanced by the State of Mississippi in United States v. John—and
the Court rejected the claim. There, the State “suggest[ed] that since 1830 the
Choctaws residing in Mississippi have become fully assimilated into the political
and social life of the State, and that the Federal Government long ago abandoned
its supervisory authority over these Indians.”™ Moreover, an understanding of
the original relationship between the Indian Commerce Clause and the Tenth
Amendment undermines this argument.

There is a different way to view this claim from an originalist perspective.
Consider that the Constitution assumes at least two classes or categories of Indians—
“Indians not taxed”= and, presumably, “Indians taxed.””s Indians not taxed were
excluded from the population count for purposes of representation, but neither
class could vote, regardless.”™ The claim that some Indians have “assimilated” and
are therefore under state jurisdiction (reserved by the Tenth Amendment) ignores
the fact that Congress has exclusive authority as of the ratification to determine
who is an Indian (Not Taxed) and who is not (Taxed).s Consider, for example, the
Stockbridge-Munsee Community in Wisconsin.”¢ The tribe agreed in 1735 to settle
in a small community in western Massachusetts, a praying town."7 Around 1831,
the tribe agreed to remove west to Wisconsin."® In 1843, Congress disestablished
the tribe and subjected its members to state jurisdiction.”s A mere three years later,
Congress repealed the 1843 act and restored the tribe’s status as an Indian tribe,
presumably restoring their “Indians Not Taxed” status.”° State courts and state
officers are simply not authorized to make their own determination about who
is an Indian and who is not, especially when the program or policy the states are
interpreting is not their own.”

Conclusion

Although Congress hedged its bet when it listed more than the Indian Commerce
Clause alone as its stated sources of constitutional authority to enact the Indian Child
Welfare Act, there was ample authority in the Clause. The Indian Commerce Clause
is to be interpreted differently from the Interstate and Foreign Commerce clauses.
Both the original intent of the Framers and the original public meaning of the Indian
Commerce Clause compel this result. Aresort to the Tenth Amendment reservation
of non-enumerated rights does nothing to reduce congressional authority under the
Indian Commerce Clause, because all historical evidence points to an inescapable
conclusion: the original intent and meaning of the Indian Commerce Clause was to
make Congressional authority plenary and exclusive as to the states.
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