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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

SHIPROCK ASSOCIATED SCHOOLS, INC.

Plaintiff,
Vs. Civil No. 1:11-cv-00983-MV-WDS
UNITED STATES OF AMERICAgt al,

Defendants.

PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANTS’M OTION TO
DISMISS

INTRODUCTION

This matter comes before this Court per 25 U.§.€50m-1 and 25 U.S.C. § 2507(e) by
means of a challenge to a Bureau of Indian EducdtBIE”) disallowed cost determination and
the subsequent issuance of a bill of collection a®iing that the Shiprock Associated Schools,
Inc. (the “School”) repay to the BIE $72,790.00"tsallowed costs.” (Compl., s 32-41). The
School is a tribal organization authorized by thes&jo Nation to operate certain elementary and
secondary school programs on the Navajo Reservptgonhe Tribally Controlled Schools Act,
25 U.S.C. § 2501 et seq. (“TCSA”) (Compl., Ts 2 11).

The “disallowed costs” were incurred by the SchoolFY 2009 to pay for certain
administrative functions as defined at 25 U.S.Q088(a)(1) (Compl., {s 19, 23, 26, 27, 41, 46).
The School used a portion of its Indian School BHgaaon Program (“ISEP”) funds (awarded
per 25 U.S.C. § 2007 and 25 U.S.C. 88 2502, 2503)pdy these costs, because the
administrative cost grant funds awarded to the 8lciwere insufficient to cover all of the costs it
incurred to pay for those necessary administrdtinetions in operating its school programs for

that yearld. Defendants have sought to force the School toyrépese funds with interest on the
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theory that ISEP funds cannot lawfully be spentctwver any portion of the School's
administrative costs (“AC”). (Compl., 1 27, 34, 3, 38; Def. Memopassin).

The School timely filed this suit to seek a ruliog this Court that Defendants’ view of
the controlling law on this issue is wrong, tha 8chool had (and still has) the legal right to pay
for such AC using a portion of its ISEP fundingdahat the School does not have any duty to
repay these funds to the BIE.

THE APPLICABLE LEGAL STANDARD

The School adopts Defendants’ articulation of tegal standard applicable to this
Motion. (Def. Memo, pp. 6-7). However, this is r@otase in which Defendants have attacked the
factual allegations of the Complaint as being Iggalsufficient to trigger a right to relief under
an otherwise cognizable legal theory. Instead, sbée basis for Defendants’ motion is
Defendants’ contention that the School is relying an erroneous interpretation of the
controlling law; and, that if Defendants “correctiterpretation of the law is endorsed by this
Court, that the School has no right to the relaight; hence, will not have pled a claim which
can survive Defendants’ Rule 12(b)(6) Motion tormiss. (Def. Memo, p. 1).

Given this procedural posture, to prevail Defertglavill have to convince this Court that
the School has not put forward a plausible clainrétief based upon a reasonable interpretation
of the statutes, whether based on their plain lagguor aided by the “Indian canon” of
construction, and has not pled any valid procedbeal to enforcement of Defendants’ new
position.

Under the Indian canon, to the extent there isaankiguity in these statutes, Defendants
are required to interpret them in favor of the SHmecause ambiguities in statutes enacted for

the benefit of Indians must be construed in thewof; and, where the tribal party’s interpretation
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is reasonable, the statute must be read that Magtana v. Blackfeet Tribe of Indian®&/1 U.S.
759, 766 (1985) (statutes enacted for the ben&findians “are to be liberally construed, with
ambiguous provisions interpreted to their benefi®amah Navajo Chapter v. Lujahl2 F.3d
1455, 1462 (19 Cir. 1997) (since Pub. L. 93-638 was enacted Herbienefit of Indians and is
ambiguous and could reasonably be construed asstriad it, the Court must accept tribes’
interpretation; the Indian canon trumps @igevronrule in such circumstances).

ARGUMENT

|. THE STATUTE EXPRESSLY AUTHORIZES TCSA SCHOOLS TO USE ISEP FUNDS
TO PAY FOR ADMINISTRATIVE COSTS

The TCSA was originally enacted in 1988 as Puld.(0-297, Act of April 28, 1988, 102
Stat. 130. That law authorizes and requires theefay of the Interior to award grants to Indian
tribes or tribal organizations to operate schoolsheir reservations if requested by a tribe. Per
25 U.S.C. § 2503(&)those grants are composed of ISEP funds allocatddr 25 U.S.C. § 2007
and AC funds allocated under 25 U.S.C. § 2008 (@artiain other funds not here relevant).

These grants are subject to the same contractilodveal cost and audit resolution dispute

! Since Defendants have not published any rulegulagion announcing their new more restrictive iiptetation of
these statutes. Defendants’ interpretation is ntitled to Chevrondeferencelhomas v. Metropolitan Life Ins. Co.,
631 F.3d 1153, 1162-1163 (1@ir. 2011); and, even i€hevrondeference were warranted, the “Indian canon”
would nonetheless contrdkamah Navajo Chapter v. Lujan, su@bal462. Moreover, for the reasons set out in this
Memorandum, Defendants’ interpretation of theseusta is so absurd, so inconsistent with the satyturpose,
text and the legislative history, and so at oddth witerior's prior practice, that Defendants’ irgeetation is not
entitled to any form of deferenc&onzales v. Oregorg46 U.S. 243, 260 (2006) (whe&hevrondeference is not
due, deference to agency’s interpretation is amithé extent it has “power to persuade” based loa thoroughness
evident in its consideration, the validity of itsasoning, its consistency with earlier or laternprmcements”...
etc.).

2 This section was originally codified at 25 U.S82504(a) See,Title 25 U.S.C.A., § 1901 to end (West Group
2001). Later in 2002 (per Pub. L. 107-110, Title 5 Stat. 2063) all sections of the TCSA were nelpered
following elimination of the original Congressionfidings which had previously been codified at 2%5.C. §
2501. Thus, § 2504 became 8§ 2503. However, therolss-reference to § 2504 which formerly appeandatie text
of what was then § 2503(a)(1)(A) (now codified 825D2(a)(1)(A)) was not corrected in the new cadifion. This
codification error is implicitly acknowledged by faadants. (Def. memo, p. 15).
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procedures that apply to Pub. L. 93-638 contrd&§sU.S.C. § 2507(e); 25 C.F.R. 88 44.110(a)
and (b).

A primary purpose of the TCSA was to give the tileore effective control over and
more funds with which to administer their resematschools than had previously been available
under the Indian Self-Determination and Educatiasigtance Act ("ISDEAA”), 25 U.S.C. §
450 et seq. and the Education Amendments of 194B, P. 95-561, § 1128, 92 Stat. 2143,
2320-2321 (1978) (in the form in force prior to tt@88 Amendments enacted as part of Pub. L.
100-297). 25 U.S.C. 88 2501(a) and (b) set outtre policies Congress sought to promote via
the TCSA and Pub. L. 100-297:

(a) Recognition

Congress recognizes that the Indian Self-Determoina@nd Education Assistance
Act which was a product of the legitimate aspinasi@and a recognition of the inherent
authority of Indian nations, was and is a crucialsipve step toward tribal and
community control and that the United States haslaligation to_assure maximum
Indian participation in direction of educationalngees so as to render the persons
administering such services and the services thgesenore responsive to the needs
and desires of the Indian communities.
(b) Commitment

Congress _declares its commitment to the maintenaotethe Federal
Government’s unique and continuing trust relatigmskith and responsibility to the
Indian people for the education of Indian childrdmough the establishment of a
meaningful Indian self-determination policy for edtion that will deter further
perpetuation of Federal bureaucratic dominatioproframs. (Emphasis added).

Likewise, 25 U.S.C. § 2011(a) (also enacted asgidPtL. 100-297) provides that:

It shall be the policy of the United States actimgugh the Secretary, in carrying out
the functions of the Bureau, to facilitate Indiasntol of Indian affairs in all matters
relating to education. (Emphasis added).

As Defendants admit, “[o]riginally, schools recaivenly one grant calculated under [the
Indian School Equalization Formula (“ISEF”)] fromhieh they paid for program services and
AC.” Def. Memo, p. 13. This changed in 1988 witraetment of Pub. L. 100-297 by which the

Congress intended to achieve three things as re@anding for tribally controlled schools:
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1. To give tribes an increase in school operationsling by adding an amount to
pay for necessary administrative functions (cakadainder a formula codified at 25 U.S.C. 88
2008(c) and (df)on top of their regular ISEP funds, in the hogds #ould enable the schools to
cover these costs without having to resort to uséheir ISEP funds to cover those critical
administrative functions. 25 U.S.C. § 2088g,in particular §§ 2008(B)(1)(A) and (B).

2. To retain the prior arrangement under which TGRAools implicitly had the
authority “at the discretion of the school board’'use “any funds that compose the grant” to pay
for costs incurred “for school operations, acadeneiducational, residential, guidance and
counseling, anc&dministrative purposes...” (Emphasis added), an authority madéicgxm
Pub. L. 100-297 via the above-quoted language ramlified at 25 U.S.C. § 2502(a)(3)(A)f).

3. To limit or cap how much of the total TCSA gréamhds awarded could be spent
for administrative purposes to the amount which@ess had determined would be sufficient to

enable the schools to pay for “the cost_of necgsadministrative_functions” (25 U.S.C. 8§

2008(a)(1)). The Congress set that cap at the “amgenerated for such costs under Section
2008 of this Title.” (25 U.S.C. 8§ 2502(b)(3)). Theap is the dollar amount for “necessary

administrative functions” generated by the formal&5 U.S.C. 88 2008(c) and (d). In practice,

3 Defendants (Def. Memo, pp. 3-4, 9) suggest thaSthool’s references in the Complaint (e.g. ft@2he formula

set out at “25 U.S.C. § 2008(d)” were incompletethat how the administrative cost amount is deiteech using

that formula requires implementation of the addisibcalculation instruction at § 2008(c). The Sdhampees that a
more accurate reference would have been to §8§ 2paa¢ (d).

* The aspiration that instituting this additionahéling source to cover administrative costs wouldbém tribes to
cover those costs without having to use their @ogfunds is also reflected in S. Rep. 100-233, g5 Beferenced at
Def. Memo, p. 13. However, nothing in that legisiathistory or the statute itself prohibits tribfesm using ISEP
funds to pay for administrative functions when #&@ funds awarded to them fall below the amount eéetd fund
the “necessary administrative functions” as reqliog § 2008(a)(1). As explained at pp. 6a@a, the Congress
knew this was only an aspiration, not a prohibitionthe use of ISEP funds to pay for AC.

®> The House did initially propose retaining the aldangement in which both program and administeatiusts
would have been paid solely from ISEP funds (Deéndd, p. 13). Instead, the final bill enacted as. Ruli00-297
adopted the Senate’s approach of adding a sepadatmistrative cost grant award in the hope thisildi@nable
tribes to cover those costs without having to used their ISEP money to do sBeefn. 4 and Part llinfra.



Case 1:11-cv-00983-MV-RHS Document 25 Filed 08/30/12 Page 6 of 25

that full AC amount determined by the formula ifereed to by BIE as the School’s “calculated
need” AC. Compl., fs 22, 26 and 46 and Ex. 1 to fgnDef. Memo, p. 14, n. 15
(acknowledging that the $1,113,800 amount idemtifirefs 26 and 46 of the Complaint “...is the
‘calculated need’ determined by the formulas in28®8(c) and (d).”). That formula generated
amount imposes an AC cost spending cap on the T<¢88ols.

It is undisputed that Pub. L. 100-297 “anticipatkdt in some years there would not be
sufficient appropriations to provide all tribes tA€ grant amount calculated under 88 2008(c)
and (d), and it provided instructions on how ther8ery should reduce and allocate AC funds
in those circumstanceSee,25 U.S.C. 8§ 2008(j)(2).” Def. Memo, p. 2. Therealso no dispute

here as to the requirement imposed on the Secreyagy2008(j)(2) in such circumstances:

(2) Reductions
If the total amount of funds necessary to providents to tribes and tribal organizations
in the amount determined under subsection (c) isfshaction for a fiscal year exceeds
the amount of funds appropriated to carry out #estion for such fiscal year, the
Secretary shall reduce the amount of each graetrdated under subsection (c) of this
section for such fiscal year by an amount that b#ze same relationship to such excess
as the amount of such grants determined under stifnséc) of this section bears to the
total of all grants determined under subsection gggtion for all tribes and tribal
organizations for such fiscal year. (Footnote ceditt (Emphasis added)

However, nothing in this provision alters the cédted need amount for AC as
determined or “calculated under the formulas inssghion 88 2008(c) and (d).” (Def. Memo, p.
2). That is the only AC cost amount “generated” emg 2008, also known as the “calculated
need” for AC (Def. Memo, pp. 4, 14 and n. 15). 88ct2008(j)(2) only addresses how the
Secretary is to allocate the insufficient apprapries the Department receives for AC grants for
a given year. Defendants are reading 8 2502(b)}3if she AC spending cap there set was

phrased to bar AC expenditures “in excess of tlheaped administrative cost amount paid to the

school for such costs.” The statute does not contiase words. If that is what Congress
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intended, that is what the law would have saidloks notCarcieri v. Salazar555 U.S. 379,
392 (2009) (holding that if Congress had “intentiedegislate” a definition in 25 U.S.C. § 479
with the meaning urged by the government, “it cobllve done so explicitly...”). Section
2008(j))(2) is simply an AC grant award limitatiomposed on the Secretary which determines
the reduced (prorated) AC payment amounts eaclokahibreceive. In contrast, 8 2502(b)(3) is
a spending limitation applicable to the schoolqpiiag how much of their TCSA total funding
(ISEP and AC) can be spent to pay for administegfiimctions.

Moreover, the Congress and Defendants were andharged with the knowledge that
the schools’ “calculated need” for AC—the amourg @ongress determined that these schools
will need to pay for their “necessary administratiunctions’—does not decrease just because
the AC grant appropriation in a given year fallfobethe amount needed to enable the Secretary
to fully fund those necessary AC. This is a logigaflerence from these statutes and the
allegations of the Complaint. This is also acknalgkd in the Bureau of Indian Education’s
(“BIE”) “Allocation Distribution Document” for FY B09 (Ex. 1 to Compl.), where the BIE
admitted that the School’'s final AC grant paymentoant (the “prorated need” amount of
$694,700) was only 62.3610% of the School’'s full ént amount (the “calculated need”
amount of $1,113,800 generated under the § 2008ula) which the Congress had by statute
determined was required for proper School admaistn for that year. (Compl., s 26, 46). This
is also acknowledged at H.R. Conf. Rep. 100-5670"1Gongress, Second Session 1988,
U.S.C.C.A.N. 259, 1988 WL 170252 (Leg. Hist.), b, § 30: “The Senate amendment, but not
the House bill, authorizes such sums as may bessape for the administrative grants. The
House recedes with an amendment authorizing peoregtuction if funds are insufficient for full

funding of these grants at the mandated amounEsippasis added). (L.H. App., p. 9). The
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“mandated amount” is the full AC need amount geteerdy the § 2008 formula. The pro-rata
amount is the reduced amount that is to be patti¢oschools via AC grant awards when AC
appropriations are too low.

There is also no dispute here that the Congressifast for many years (including for
the fiscal year here at issue) appropriated ingefiit funds to enable the Secretary to pay the full
amount of AC generated by the AC grant formulazfet).S.C. 88 2008(c) and (d). Compl., 23,
26-27; Def. Memo, p. 4; andeethe legislative history addressing this problerRant Il,infra.

The dispute here is about what the Congress expemtel authorized the tribally
controlled schools to do in those circumstancesiddibefendants’ interpretation—under which
the schools may not lawfully use any of their ISEHRds to pay any of their AC—the Congress
intended TCSA schools to be left with no lawful waypay for the “necessary administrative
functions” required to operate their schools in tmanner required “by law or prudent
management practices” (25 U.S.C. § 2008(a)(1)(@i(¥), which they cannot cover with the
reduced AC grant amounts awarded to them. Defeadaterly ignore this fundamental defect
in their interpretation.

In Defendants’ view, the schools will simply be blato pay for these necessary
administrative functions e.g. financial managemstaff, insurance, audits, etc. (25 U.S.C. §
2008(a)(1)(B)). If this were true, it would eventyaand inevitably force TCSA schools to
retrocede their school operations to the federaégunent or force the government to otherwise
reassume those operatioee,25 U.S.C. § 2507(a)(12); 25 C.F.R. 8§ 44.105. Thian absurd
result at odds with the plain intent of Congresgfdddants’ position in this suit rests upon
nothing but this absurd interpretation of theseusts. Defendants’ position is untenable.

McNeill v. United States131 S.Ct. 2218, 2223 (2011) (in construing fedestdtutes’
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interpretations which produce “[a]bsurd resultstarbe avoided,” citindgJnited States v. Wilson,
503 U.S. 329, 334 (1992)).

Indeed, if Defendants’ view of the law were corréat had otherwise been enforced
since 1988), none of the TCSA schools would nowaienopen except those subsidized with
tribal funds® Thus, the only reason these schools have beertabtay open is that Defendants
have not historically taken the position they hawvg taken and applied to the School based on
its FY 2009 audit. As alleged in the Complaint at5%, Defendants had not prior to
commencement of the audit period ending June 3W) 20@nounced or lawfully published in any

form (in the _Federal Register or otherwise) anye rydolicy, guideline or interpretation of 25

U.S.C. 88 2008, 2502(A)(3)(a)(i) and 2502(b)(3) ethput schools on notice that ISEP funds
could no longer be used to cover AC grant shostfdiistead, Defendants hasab silentio

adopted and are now enforcing this new policy eatively against the School via the audit
review and bill of collection process without angiop publication or announcement thereof.
Doing this also violates the core holdingMbrton v. Ruiz415 U.S. 199 (1974), fundamental
due process notice principles, and statutory agdlatory duties of Defendants respecting tribal

consultation and Federal Register publication neguoéentsSee Part 1V, infra.

The Interior Department has published regulatiadgiressing implementation of 25
U.S.C. 8 2007 (25 C.F.R. Subpart B, § 39.100 et $eqISEP funds) and 25 U.S.C. § 2008 (25
C.F.R. Subpart J, § 39.1000 et seq., for AC grantd$) and the TCSA regulations (25 C.F.R.
Part 44). Nowhere in these regulations does Intémform TCSA schools that they cannot use

their ISEP money to pay for administrative funciarot covered by the AC grant funding they

® TCSA schools could in theory use interest earnimgsn alternate funding source to cover their serg AC
costs. (25 U.S.C. § 2506(b)(1). The decreasing redigunding percentagsde legislative history excerpts at Part
Il of the Argument) and the historic lows for intet rates available in recent years on the naranwge of
investments allowed for TCSA funds (25 U.S.C. §&5§(2)) have now drastically reduced those integasnings.
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receive. Further, nothing in the School's TCSA gr@agreements barred or bars the School from
using ISEP money to pay for administrative costisaowered by the School’'s AC grant, so long
as the School’'s total AC expenditures are below steutory AC grant formula amount
determined per 25 U.S.C. 88 2008(c) and (d); amel,School has not otherwise agreed to any
policy forbidding that practice. Compl., 1 49.

Another thing is clear—the Congress did not intéimat P.L. 100-297 would make it
harder for tribal schools to administer their sdhmmgrams. The Congress intended to make it
easier and, thereby, to promote the policies of iming tribal participation in and Indian
control of Indian education by facilitating tribdlecisions to assume responsibility for their
reservation schools and by diminishing the “feddmateaucratic domination of’ those Indian
school programs. 25 U.S.C. 88 2011(a) and 2501G)@). Defendants’ interpretation is plainly
at odds with these policy objectives. Defendantgrpretation makes it fiscally impossible for
TCSA schools to operate in accordance with thellegalit and prudent management standards
which the Congress—in the same statute—required tbeadhere to.

Thus, the School's Complaint asked this Court tte rthat there is a reasonable
alternative interpretation of these statutes. Urttlat interpretation, the plain language of 25
U.S.C. § 2502(a)(3)(A)(i) is given its plain meagin

§ 2502. Grants authorized (@)

* % % *

3) Use of funds
(A) Ingeneral
Except as otherwise provided in this paragrawhnts provided under this
chapter_shall be used to defray, at the discretibthe school board of the tribally
controlled school with respect to which the gramtprovided, any expenditures for
education related activities for which any fundattbompose the grant may be used
under the laws described in section 2504(a) oftitiés including expenditures for—
(2) school operations, academic, educational, deesial, guidance and
counseling, and administrative purposes; and
(2) support services for the school, includingsortation. (Emphasis added).

10
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And, 8 2502(b)(3)—the separate provision which t&iow much grant money can be
spent for administrative functions—is given theyomeaning true to its text which harmonizes
all of these provisions and advances the core @ssgnal objectives set out at 25 U.S.C. 88
2501(a) and (b). Under the School’s interpretat®i2502(b)(3) merely sets an upper limit on
the total amount the School can spend to pay fecémssary administrative functions” from all
the funds awarded in the grant. That upper limgasby the School’s “calculated need amount”
as generated by the AC grant formula of 88 200&(d) (d). Compl., 1 26, 46 and Ex. 1.

Under this interpretation, the statute imposes aotb the use of ISEP funds to pay for
“necessary administrative functions” up to thatilito the extent the amount awarded by BIE in
a given year (the School’s “prorated need amoustl@ss than the full amount of AC generated
by the AC grant formula (the School’s “calculateged amount”) as annually determined by
BIE. (Compl., {is 26, 46 and Ex. 1). The Schoolteipretation is the only interpretation which
would allow these tribally controlled schools tantiaue operations. The School’s interpretation
is also the only interpretation that is consisteitih the statutes’ text and legislative histoigeg,
Part I, infra). Moreover, both Defendants and the Congress lngebeen on notice based on
Congressional hearing testimony that TCSA scho@having to use their ISEP funds to cover
necessary AC which they cannot cover with the dewl AC grant funding. (Compl., 23), and
Interior witnesses have never voiced any oppositithat practice at or subsequent to those
hearings geePart Il,infra).

Defendants’ argue (Def. Memo, pp. 15-16) that 25.0. § 2502(a)(3)(A)(i) cannot be
interpreted as proposed by the School becauseirtepretation is barred by Defendants’

interpretation of § 2502(b)(3). This argument iwlar. It rests on Defendants’ assumption that

11
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their view of the meaning of 8 2502(b)(3) is cotrand then seeks to restrict the meaning of the
earlier paragraph (at 8 2502(a)(3)(A)(i)) basedrat flawed assumption.

Obviously, if the School’'s view of § 2502(b)(3) @®rrect, nothing in that provision
would in any way limit the School’s right to spel8EP funds to pay for AC (up to the AC grant
formula amount generated in 88 2008(c) and (d))eurtde express authority conferred by 8§

2502(a)(3)(A)(1) (“Except as otherwise providedthis paragraph, grants provided under this

Chapter_shall be used to defray, at the discretibthe school board...any expenditures for

education related activities...including expenditurésr--...administrative _purposes...”).

(Emphasis added).

Defendants’ attempt (Def. Memo, pp. 4, 15-16) tokenahe paragraph containing 8
2502(b)(3) part of the paragraph containing 8 2&82)(A)(i) (and thus included in the “this
paragraph” reference therein) likewise fails. SEct2502(b)(3) is not part of the paragraph set
out at 8 2502(a)(1)(A). It is a separate paragnaphreferenced in the “[e]xcept as otherwise
provided in_this_paragraph” introduction to 8 2592()(A). See, Pennsylvania v. Union Gas
Company491 U.S. 1 (1989) (analyzing meaning of the phtftdee exclusion provided under
this paragraph” in 42 U.S.C. § 9601(20)(D) basedy am the text which appears in §
9601(20)(D), while looking to other provisions tecartain the statute’s meaning as a whole); In
Re Hart, 328 F.3d 45, 48 Cir. 2003) (“Congress uses ‘paragraph’ to refethis numbered
sections of the statute, and specifically, useas laragraph’ [in the Bankruptcy Code] to refer to
§ 522(f)(2)” and all its subparts. In contrast, @eurt held the phrase “this subsection” refers to
“all of § 522(f)").

The “this paragraph” reference in § 2502(a)(1)(Agsl not refer to the AC cost spending

limitation at 8§ 2502(b)(3)—which is not part of pgraph (a)(1)(A). Instead, the “this

12
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paragraph” reference refers to the funding useireauent that the School’'s expenditure of its
grant funds may only be for “expenditures for ediocarelated activities for which funds may
be used under the laws described in Section 250dfahis title... including expenditures for

...administrative purposes.” Defendants’ pretensd tha cross-reference is to 8 2502(b)(3)
rather than to § 2504(a) (now 8§ 2503(a)) underscthre paucity of their entire argument.

BIE's interpretation is not a legally permissibletarpretation for another reason: it
cannot be reconciled with § 2502 when read as dewAdis is because BIE’s interpretation
leaves no circumstance in which § 2502(a)(3)(A9@uld operate as regards the expenditure of
TCSA grant funds for education related “administaipurposes” as is expressly authorized by
that provision.Corley v. United State56 U.S. 303, 314 (2009) (rejecting government’s
statutory interpretation because it renders pastailite “superfluous” and thus “at odds with one
of the most basic interpretative canons, that §aftute should be construed so that effect is
given to all its provisions, so that no part wile bnoperative or superfluous, void or
insignificant...””); United Keetoowah Band of Cherokee Indians of Okisnov. U.S.
Department of Housing and Urban Developmé@7 F.3d 1235 (1D Cir. 2009) (tribal rights
and agency obligations based on federal statutet ineisdefined via consideration of all
provisions of the statute; agency interpretationaction which is manifestly contrary to
provisions of federal statute will be rejected; l'slagency positions are not entitled to any
deference).

None of Defendants’ other arguments based on wsrnales of statutory construction
(Def. Memo, pp. 9-10, 16-17) validate their inteation. Instead, all those rules of construction

support the School’s interpretation.

" As shown in footnote 2, this reference to § 250dusd be understood as a reference to § 2503.

13
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Il. THE LEGISLATIVE HISTORY MAKES CLEAR THAT TCSA SCHOO LS CAN
USE ISEP FUNDS TO PAY FOR ADMINISTRATIVE COSTS

The TCSA and the Education Act of 1978 have badinested to many amendments.
Seelegislative history references in 25 U.S.C.A. 89202502 and 2503. The legislative history
is voluminous However, that history does not support Defendanesv interpretation. The
contrary is true. The following passage makes cthat the Congress intended the “amount
generated” for AC in § 2008 (as that phrase is uis&b U.S.C. § 2502(b)(3)) to refer to the AC
“amount generated” by the 88 2008(c) and (d) foanulot to any reduced AC grant award
amount that might be required by § 2008(j)@®eHouse Report 100-95, 18@ongress, First
Session, May 15, 1987 (to accompany H.R. 5-the 68cimprovement Act of 1987” parts of
which became Pub. L. 100-297) (L.H. App., pp. 1-5).

This passage also shows that the Congress integ@&d2(a)(1)(A)(i) to authorize TCSA
schools to spend their ISEP funds to pay for necgssiministrative functions at their discretion
up to the full amount of their calculated needA@ as determined under 88 2008(c) and (d):

The Committee has recommended a formula which rgeese a sliding range of
administrative cost rates ... which would then ppliad to the funds received under the
Indian Student Equalization Formula. This use @f fbrmula will simplify accounting
and administration, and will lend an element ob#ity to the program. It will also allow
schools to predict, with a certain degree of aayravhat they will receive. (p. 83).

* k k *

Under the amendment, one grant per year shalldmerno each school or program,

which will include all funds attracted by the schsom the Bureau for one year. (p. 84)
* % % %

Section 8204-the grantaunder this act shall go into a general fund and beused
to defray a wide range of expenses, except thahore may be spent on administrative
costs than was generated under the administratveaula provision, and that in
instances where one grantee operates more thascboel site, no less than 95% of the
funds generated by site must be spent at the(git@32). (Emphasis added).

8 All legislative history and hearing testimony meflaced in this Part is compiled in a “Legislativéstdry
Appendix.” All documents included there have beeguentially Bates stamped. Reference to those deaisnin
this Part will also be referenced as “L.H. App., P;” referencing the page number of the Appendhenrg the
referenced document appears, but omitting the Bsitasp “0s” which precedes each page number.

14



Case 1:11-cv-00983-MV-RHS Document 25 Filed 08/30/12 Page 15 of 25

The House later receded to most of the Senateoveddithis bill. See H.R. Conf. Rep.
100-567 supraPages 54-55 and Points 14-18 and 20. (L.H. App.6¢8). However, the Senate
bill by that time had incorporated earlier Housk lahguage on this issue from § 8204 of H.R. 5
as referenced in H. Report 100-%&ee,H.R. Conf. Rep. 100-56&upraat p. 58, 1 52; “The
Senate amendment, but not the House bill, contastatement on the use of funds and the need
to submit an application. The House recedes.” (Eamsghadded). (L.H. App., pp. 9-11).

The referenced Senate provisions to which the Hoerssded (the final form of which
now appear at 25 U.S.C. 88 2502(a)(1)(A) and (2newset out in § 204 of S. 1645. (L.H. App.,
pp. 14-15)See Senate Report 100-233,"Cong. £ Sess. (Nov. 30, 1987) p. 12 (L.H. App., pp.
12-13):

Sec. 204 authorizes grants to tribally controlledha®ls to cover costs of school
operations and support services. Only one grant lneagnade to any tribe to cover the

costs of all education programs operated by subksrand election to receive a grant
rather than a contractor contracts is entirely ntary. (Emphasis added);

and seethe School’s earlier reference to H.R. Conf. Red®@-567supraat p. 7 8 204 of S.
1645 (L.H. App., pp. 14-15) provided:

(a) Grants under this title_shall go into a geheerating fund of the school to
defray, at the determination of the tribally coli#d school board, any expenditures,
including but not limited to, expenditures for sohoperations, academic, educational,
residential, guidance and counseling, and admatigé purposes and for the operation
and maintenance (where funds for same are provadethe request of the tribally
controlled school board) and for support servicetuding transportation, of the school.
Funds provided pursuant to this title may not bedush connection with religious
worship or sectarian instruction.

(b) Funds may not be expended for administrativgtsc (as defined under section
1128(g) of the Education Amendments of 1978) inesscof the amount generated for
such costs under section 1128(c) of such Act. (Easisradded).

Section 1128(c) as referenced above is a referenttee AC formula provision enacted
by P. L. 100-297, now set out at 25 U.S.C. § 200&ee, 102 Stat. 369 and 370 (L.H. App., pp.

16-17). This legislative history makes clear th2682(b)(3) imposes an AC spending cap on the
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schools. They cannot spend more for AC than is g¢e@ under the AC grant formula at 88
2008(a) and (b), but nothing in 8§ 2008(j)(2)—whtelis the Secretary how to allocate AC grant
appropriations which are insufficient to meet th€ Aeeds of the TCSA schools—alters the
schools’ right as conferred by § 2502(a)(1)(A)¢)use ISEP funds as needed to pay for the cost
of necessary administrative functions in thoseutirstances.
Further, on a number of occasions the problem ptsetdCSA schools due to declining
AC grant funding has been addressed in Congreddieaangs. Tribal testimony in a number of
instances has made clear that the insufficienc&@ngrant appropriations has forced tribes to
use ISEP (program or education) money to pay fticar administrative functions:
1. Testimony of Faye BlueEyes, Director of Facilitisiprock Alternative Schools,
Inc. (SASIY Navajo Nation, Shiprock, New Mexico, submittechdtiearing of the Committee on
Education and the Workforce Early Childhood, Yoatid Families Subcommittee U.S. House
of Representatives regarding the Bureau of Indidfaiis-Funded School System (July 20,
1999), for which the Hearing Record appears atbBumber 106-60 (L.H. App., pp. 18-22):
Administrative Cost Grant Funds. Tribally-operagetiools receive their overhead funds
through the Administrative Cost Grant formula depeld by this Committee and

enacted in 1988. Only once in the past decade hassBpplied funds to us in the
amount required by that formula.

Furthermore, for the past two years, the Approjmest Committee, by legislating on the
appropriations bill, has placed a cap on the amotifilnds that can be supplied for AC
Grants. That cap means we will get only about 84%wlbat the statutory formula
requires in the upcoming school year. Of courseenwve do not receive what we need
to meet overhead, even with very frugal and prudegmagement, we must make up the
shortfall with education funds. It also severelyits our flexibility at the local level to
implement self-improvement ideas. (Emphasis addedjl.. App., pp. 21-22).

2. Testimony of Charley Tallman, School Board Presidé&sreasewood Springs
Community School, Inc., submitted to the House rlote Appropriations Subcommittee
Regarding Bureau of Indian Affairs School Operadi@udget for FY 2001 (March 31, 2000),
Hearing Record, Part 6, Public Witness for IndiangPams, 106 Congress, Second Session
(L.H. App., pp. 23-25):

Administrative Cost Grants.

° The predecessor in interest to the Plaintiff hetee-Shiprock Associated Schools, Inc.
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AC grants provide funds to tribes or tribal orgaions for school operations in lieu
of contract support. They are designed to enaltledrand tribal organizations to operate
contract or grant schools without reducing direcigpams services to students. Tribes
are provided funds for related administrative oeadhservices and operations which are
necessary to meet the requirements of law and ptudanagement. When 100% of our
costs are not funded, we are forced to use ciijicededed dollars which should be used
to provide classroom instruction to students.

* % % %
...AC grant funding has been frozen at $42.16 millionthree years, despite the fact
that dozens of additional tribes have contractethke on school operations. (pp. 315-
316). (Emphasis added). (L.H. App., p. 24-25).

3. Testimony of John W. Cheek (Muscogee Creek) ExesuDirector of the
National Indian Education Association Before then@e Committee on Indian Affairs Re
Reauthorization of Indian Sections of the Elemegntard Secondary Education Act (April 26,
2000) (L.H. App., pp. 26-27

The Administrative Cost grant mechanism was cre@tgdCongress in 1988 to more
precisely identify the amount of funding neededifatirect and administrative costs of
tribes and tribal organizations who operate BlAded elementary and secondary
schools for Indian children.

* % % %
Congress changed the system in 1988 by adding thmirAstrative Cost (AC) Grant
provision to the basic education law. The amoungaxth tribally-operated schools AC
Grant is calculated under a formula set out inldve, but funding for AC Grants is
subject to appropriation. The addition of AC Gramighin H.R. 4148 would allow
entitlement payments for purpose of paying admmaiste costs associated with delivery
of education services for Indian children. By nawimg this function dependent upon
annual appropriations, instructional dollars woulok be sacrificed when insufficient
administrative costs are available... (p. 5). (Emghadded). (L.H. App., p. 27).

4, Testimony of W. Ron Allen, Treasurer, NationalnQoess of American Indians,
Submitted for Senate Hearing 112-31, on the Prasgl&iscal Year 2012 Budget for Tribal
Programs, Before the Committee on Indian Affairsjted States Senate, fiZongress, First
Session, March 15, 2011. (L.H. App., pp. 33-36):

The operation of schools by tribes or locally etéctribal school boards is a major
exercise of tribal self-determination, encouraggddualeral Indian policy for the last 35
years. Tribes and tribal organizations that exertigs option are entitled by law to
receive Tribal Grant Support Costs or TGSC (forsmériown as Administrative Cost
Grants) to cover the administrative or indirecttsoscurred when they take over a

9 Mr. Cheek presented similar testimony in 2001hat $enate Hearing referenced in Def. Memo, pp 10THe

amount of each tribally-operated schools AC grartgalculated under a formula set out in the law,fboding for

AC grants is subject to appropriation. By havinig flanction dependent upon annual appropriationsstructional
dollars are being sacrificed when insufficient adistrative costs are available.” (L.H. App., pp-28. (Emphasis
added)Seejn particular, L.H. App., p.32.
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school. Currently, 124 of the 183 BIE-funded sckoate operated by tribes or tribal
school boards. In FY2010 the funding available @STC met only 60 percent of need,
the lowest rate to date. Given this reality, schamie required to reduce staff to bare
bones levels and to divert funds from educatioralgmms to meet their statutorily
mandated administrative requiremerf®r current contract and grant schools, $70.3
million should be appropriated to fully fund TGSC need, with an additional #2 million

to fund the administrative needs of those schools that convert to contract or grant
status in FY 2012, to avid diverting funds from existing tribally operated schools. (P.

8). (Emphasis added) (bold italics in original).HLApp., p. 36).

Senior Interior Department witnesses were at séeéthese hearings and never made or
submitted any statement for the record (much less reotice to tribes) opposing this tribal
practicé’. Moreover, as pled (Compl.,  24) Defendant L&cho Hawk in his capacity as
Assistant Secretary-Indian Affairs publicly ackneddjed by his news release of February 14,
2011 that TCSA schools may lawfully use ISEF pragfands to cover AC grant shortfalls:

The total FY 2012 budget request for BIE is $79%iBion with targeted increases for
. Tribal Grant Support Cost ($3.0 milliorsp that Tribes _operating BIE-funded

programs _can meet administrative costthout decreasing program funds. (Emphasis
added).

The other tribal testimony noted by Defendantsf(D&emo, pp. 10-11) is not to the
contrary. That testimony simply reflects tribal ides to avoid the cost and inconvenience of
having to endure future disputes (like this one} thight arise over the implementation of these
statutes by eliminating any ambiguity on this issue

[ll. THE STATUTES’ AMBIGUITY AND THE INDIAN CANON S UPPORT THE
SCHOOL'S INTERPRETATION

The Indian canon of construction requires that tseeking to interpret an ambiguous
statute enacted for the benefit of Indians applybaral rule of construction which requires
adoption of the interpretation most beneficial b tindian party when there are competing

reasonable interpretations to choose fr@ryan v. Itasca County26 U.S. 373, 392 (1976)

1 Joe Christie, Acting Director, Office of Indian &shtion Programs (“OIP”), BIA; Bill Mehojah, Diremt, OIP,
BIA; and Larry Echo Hawk, Asst. Sec. — Indian Affa{SeeL.H. App., pp. 18, 30, 33, verifying their preseras
witnesses at these hearings).
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(applying the rule that “statutes passed for theebt of dependent Indian tribes...are to be
liberally construed, doubtful expressions beinghesd in favor of the Indians”Ramah Navajo
Chapter v. Lujan112 F.3d 1455, 1462 (fCir. 1997) (ambiguous provisions of Pub. L. 93-638
must be construed as reasonably interpreted byinihiean parties. In deciding between two
reasonable interpretations, “the canon of constudavoring Native Americans controls over
the general rule of deference to agency interpogtatf ambiguous statues....The result, then, is
that if the [Act] can reasonably be construed asttibe would have it construed, it must be
construed that way.”)accord, Ramah Navajo Chapter v. Salagzé44 F.3d 1054, 1062-1063
(10" Cir. 2011),aff'd Salazar v. Ramah Navajo Chapte67 U.S. __, 132 S.Ct. 2181, 2187 and
2193 (2012) (applying the liberal rule of constroktincorporated into 8§ 1(a) of the ISDA
model contract at 25 U.S.C. § 4f1)).

The School has at minimum set out a reasonablenattee interpretation of these
statutes different from the absurd interpretatiooffpred by Defendants. In this regard, the term
“amount generated” in 8 2502(b)(3) is undefined-eiiog this Court to determine if the
referenced “amount” is the “calculated (AC) needicaunt generated by the § 2008(c) and (d)
formula for a given yeaDR the “prorated (AC) need” amount which the Seckebas paid to a
school for that year, and whether the word “gemelameans “calculated” or “determine®R
means “awarded” or “paid.” Again, if this Court doeot agree that the School’s interpretation is
the only one permitted by these statutes, the Sdma® at minimum made the case that the
statute is ambiguous and subject to the Indianrtaarad, therefore, should be interpreted as pled
in the ComplaintFreemanville Water System, Inc. v. Poarch Band reek Indians 563 F.3d
1205 (11" Cir. 2009) “[T]hat there are two reasonable, cotimgeinterpretations...is the very

definition of ambiguity.” quotingDoe v. Bush261 F.3d 1037, 1062 (TlCir. 2001)); Zuni
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Public School District v. Department of Educatids0 U.S. 81, 98 (2007) (“...statutory
‘ambiguity is a creative not [just] of definitiongpossibilities but [also] of statutory
context’...[m]eaning—er ambiguity—of certain words or phrases may only become eviden
when placed in context™) (citations omitted).

Whether based on the statutory text and legisldtistory or by aid of the Indian canon,
the School has clearly pled a plausible claim und®ch the relief sought can be granted.

IV. EVEN IF DEFENDANTS’ INTERPRETATION WERE OTHERWI SE VALID,
IT CANNOT BE IMPOSED ON THE SCHOOL FOR ITS FY 2009 EXPENDITURES

In adopting their new position that ISEF funds aatrive used to pay administrative costs,
Defendants have not engaged in any form of tribakaltation regarding this policy change, as
required by the Obama Administration’s consultagaficies,see,Presidential Memorandum of

November 5, 2009 regarding tribal consultationFédleral Register 57881-57882 (November 9,

2009), and as separately required by statute Bt 35C. § 2011 (Compl., Count V), and have not

issued a Federal Register notice on this issueqsred by 36 Fed. Reg. 8336 (May 4, 1971)

(Compl., Count IlI)** nor any form of notice, rule or guidance annougcthis position.

125. 36 Federal Register 8336 (May 4, 1971), (cqmeaded as Exhibit B). That notice provides in:part
Notice is hereby given of the policy of the Depaenht of the Interior to give notice of
proposed rule making and to invite the public totipgpate in rule making in instances where not
required by law.
* k k%
The law [APA] excepts from these [notice and comtheequirements matters relating to
public property, loans, grants, benefits, or carta
* k% %
Therefore, effective immediately, all offices alpdreaus of the Department in issuing rules
and regulations relating to public property, loamsnts, benefits, or contracts, are directed itzeit
to the fullest extent possible the public partitipa procedures of 5 U.S.C. 8§ 553. (Emphasis added)

31t is well-settled that when a federal agency wtdrily adopts a requirement to use APA §§ 553i¢roand
comment for rulemaking) 552 (publication) or otlgocedures in circumstances when the APA itself ldiawot
require that such procedures be used, the agemonitheless required to adhere to those proceduackany rules
issued or policy decisions made without compliamgdh those procedures are invalid and unenforceabiés
outcome results no matter whether the rule in duestould in other contexts constitute a substantie, or an
interpretative rule, or would otherwise be exemptif APA rulemaking procedures, where (as hereatiencies’
(1971) policy does not distinguish between legigtatind interpretative rules. 36 C.F.R. Part 8%3fra; Federal
Farm Credit Bans Funding Corporation v. Farm Credidministration,731 F.Supp. 217 (E.D.Va. 1990) (where
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(Compl., Count IV). Defendants’ conduct here phairdflects adoption of a new policy position

and a change in their prior practice which will saumajor harm to TCSA schools. Defendants
have decided to read these statutes more restlictthan in the past and to do so without
properly applying the “Indian canon” to validatednor’s prior practice. They have done this
surreptitiously without giving any notice or expddion; and, without giving the tribes and

TCSA schools a chance through consultation todrgdarsuade BIE not to make this change in
course. This conduct plainly violates 25 U.S.C08 1 b):

(2) In general
All actions under this Act shall be done with aetconsultation with tribes. ...
(2) Requirements
(A)  Definition of consultation
In this subsection, the term “consultation” meangrocess involving the open
discussion and joint deliberation of all optionghwiespect to potential issues or changes
between the Bureau and all interested parties. (fasip added).
(B) Discussion and joint deliberation
During discussions and joint deliberations, indégd parties (including tribes and
school officials) shall be given an opportunity—
(i) to present issues (including proposals regaradinanges in current practices
or programs) that will be considered for futuraé@ciby the Secretary; and
(ii) to_participate and discuss the options presgénbr to present alternatives,
with the views and concerns of the interested @arjiven effect unless the Secretary
determines, .... (Emphasis added).

8 2011(b) imposes on Defendants an enforceabletdwgnsult with tribes before taking
the kind of action as occurred heMankton Sioux Tribe v. Kempthorr®2 F.Supp.2d 774
(D.S.D. 2006) (DOI plan to restructure Indian edigra offices could not be implemented
without first consulting with Indian tribes). Def@ants have violated that dut$ee, Oglala
Sioux of Indians v. Andrus03 F.2d 707, 721 {BCir. 1979) barring BIA from implementing a

proposed administrative personnel change withdhaltconsultation:

agency rule was issued without compliance with o#gency rules governing promulgation of all agendgs, the
new rule is invalid even if it could otherwise Heacacterized as an interpretative rule under th&)AP
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By holding that the Bureau failed to comply with own procedures, we are not, as
the government asserts, holding that the OglalauSidribe is entitled to a
superintendent of its choice. We hold only that reltbe Bureau has established a policy
requiring prior consultation with a tribe, and hbereby created a justified expectation
on the part of the Indian people that they will ¢gigen a meaningful opportunity to
express their views before Bureau policy is mabat bpportunity must be afforded.
Failure of the Bureau to make any real attempt dopy with its own policy of
consultation not only violates those general pgles which govern administrative
decisionmaking, ... but also violated “'the distinvetiobligation of trust incumbent upon
the Government in its dealings with these dependedtsometimes exploited people.™
Morton v. Ruiz, supra at 236, 94 S.Ct. at 1075. fkasis added).

The Courts routinely invalidate federal actionsetako change existing agency practices
and interpretations of statutes or regulations euithcompliance with statutory requirements in
circumstances where those procedures were notregoy the APA, but were required by other
statutes or by the agency’s own regulations ormatlepolicies, as is the case hdrk; Morton v.
Ruiz,415 U.S. 199 (1974) (new, restrictive eligibilittasdards for BIA social services were
invalid in part because they were only publishedhia BIA manual when BIA policy then

required publication in the Federal Regqister incltumstances where new rules or policies

would affect substantive rights; the court alsodhlat the failure to honor those self-imposed
publication requirements would also violate the eyownent’s trust obligations to the Indian
tribes); see, Vermont Yankee Nuclear Power Corp. v. NaReslources Defense Council, Inc.,
435 U.S. 519, 524 (1978) (while APA establishe® ‘thaximum procedural requirements which
Congress was willing to have the courts impose upgancies in conducting rulemaking
procedures. Agencies are free to grant additiomatemural rights in the exercise of their
discretion...”); Vigil v. Andrus,667 F.2d 931 (10 Cir. 1982) (new BIA policy reflecting more
restrictive interpretation of eligibility standarder school lunches for Indian students were
invalid for failure to promulgate under APA notiaad comment procedures per 5 U.S.C. § 553

because Interior Department had in 36 C.F.R. 8386ntarily adopted requirement to use such
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rulemaking procedures before promulgating any néle& or policy affecting “contracts, grants

or benefits;” new standard was also invalid fotuia to publish in the Federal Reqister under 5

U.S.C. §8 552);Lewis v. Weinberger4l5 F.Supp. 652, 661 (D. N.M. 1976) (IHS policy
announcing restrictive eligibility standard was ahd for failure to follow APA rulemaking
procedures in part because “HEW, the agency ofwthie IHS is a part, has placed itself under
the procedural requirements of 8 553 in all itemking relating to ‘public property, loans,
grants, benefits or contracts.” 36 Fed. Reg. 2335, 1971). Thus, the IHS was bound to
comply with APA rulemaking procedure in this cagsppite the otherwise applicable exemption
found at subsection (a)(2) of Section 588rton v. Ruiz . .. Further, administrative actions
taken pursuant to this unpublished policy are wwith respect to persons adversely affected
thereby.”); See, Lincoln v. Vigil,508 U.S. 182 (1993) (holding that IHS could lawyull
discontinue Indian children’s program without felimg APA notice and comment rulemaking
procedure because that decision was committed édHl$’s discretion and where the court
distinguished fronMorton v. Ruizsupraon the grounds that there “the [BIA’s] own regidas

required it to publish the provision in the FeddRalister, the Bureau had failed to do so ... we

held that the Bureau’s failure to abide by its opmocedures rendered the provision invalid,
stating that under those circumstances, the dehidenefits would be ‘inconsistent with the
“distinctive obligation of trust incumbent upon tl&overnment in its dealings with these
dependent and exploited people.” ... No such cistances exist here.”see, Beth Rochel

Seminary v. Benne®24 F.Supp. 911 (D. D.C. 1985) (rule adding enrefibrequirement to test

for eligibility for federal financial aid for unacedited institutions of higher education was
exempt from APA rulemaking procedures since itteglao “grants, benefits or contracts” and

where agency rule had been issued prior to edurcdgpartment’s adoption of internal policy
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requiring compliance with APA procedures for pdiaffecting such grants, benefits or
contracts.”) The Court iBennettdistinguishedVigil v. Andrusbecause the challenged BIA rule
at issue inAndruswas published without APA rulemaking after Interiad voluntarily adopted
its own rule requiring rulemaking procedures infsaccumstances).

Whatever the general rule applicable to theseessu other contexts (Def. Memo, pp.
17-21), Defendants’ conduct in abruptly and silemttiopting a new statutory interpretation of
these critical Indian education statutes at odds wWeir prior practice, without the required
tribal consultation per § 2011(b), and without gylic announcement to that effect (much less

the Federal Register publication required by 36. Reat). 8336), was unlawful. Defendants’ new

interpretation cannot lawfully be applied to theh&al to disallow any portion of its FY 2009
expenditures even if that new interpretation wehevise valid. The School has thus also pled
a valid claim for relief based on Defendants’ vima of these procedural rights.

CONCLUSION

For the reasons set out above, the School regiigfibmits that Defendants’ Motion to
Dismiss should be denied.
Respectfully submitted,

/sl C. Bryant Rogers
C. BRYANT ROGERS,
VanAMBERG, ROGERS, YEPA, ABEITA
& GOMEZ, LLP
347 East Palace Avenue
Post Office Box 1447
Santa Fe, NM 87504-1447
(505) 988-8979
(505) 983-7508 FAX
Attorney for Shiprock Associated Schools, Inc.
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